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Reasons for Decision of
The Honourable Madam Justice Marina Paperny

Introduction

[1] The applicants seek a declaration that they, as proposed appellants, do not require leave to
appeal the decision of a supervising judge under the Bankruptcy and Insolvency Act, RSC 1985, ¢
B-3 (BIA). If leave is required, they seek leave to appeal the decision.

[2]  The impugned decision approved a sale and vesting order (SAVO), an interim financing
order, and an interim financing charge order (collectively, the IFO) over the assets of Greenfire
Hangingstone Operating Corporation. The applicant Athabasca Workforce submits it is a creditor
of Greenfire Hangingstone as well as a significant shareholder of its parent company, Greenfire
Oil & Gas Ltd. (collectively, Greenfire). The second set of applicants are individual investors in
Greenfire.

Background

(3] On April 3, 2018, Greenfire purchased the Hangingstone Facility, a bitumen production
plant in Alberta’s oilsands region. On July 5, 2019, Athabasca and Greenfire Hangingstone entered
into a transportation agreement related to the plant’s operations. Athabasca Workforce says that,
after Athabasca was required to purchase shares in the parent company, Greenfire failed to pay
them for their services. On August 20, 2020, Athabasca Workforce filed an application that
Greenfire be declared bankrupt. Greenfire disputed the bankruptcy, claimed that in fact it was a
creditor of Athabasca Workforce, and, in an effort to keep the facility viable, filed a Notice of
Intention to Make a Proposal under the BIA on October 8, 2020.

[4] During this time, Greenfire sought interim financing from potential lenders. Greenfire was
required to extend its time to submit a proposal on several occasions thereafter. Meanwhile, the
Hangingstone facility was non-operational and began to accrue damage due to freezing
temperatures and inactivity. In December 2020, Greenfire sought court approval of the SAVO and
IFO. Absent an interim lender and therefore a resumption in operations, damage to the
Hangingstone facility and associated environmental liability would continue to increase. With
respect to the SAVO and IFO, Greenfire negotiated an Asset Purchase Agreement with an arm’s
length party, Greenfire Acquisition Co, and negotiated an Interim Financing Agreement with
Trafigura Canada General Partnership (Trafigura), the terms of which were contingent on court
approval. In December 2020, Greenfire filed an application to approve interim financing, grant
Trafigura a priority charge (the interim lender), and approve the Asset Purchase Agreement.
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[5] On December 17, 2020, the chambers judge granted the requested orders. The applicants
wish to appeal those orders and submit that leave is not required, or in the alternative, that leave
ought to be granted in the circumstances.

[6] For the reasons that follow, I have concluded that leave to appeal is required. I have
considered the leave application and conclude that the test for leave has not been met.

Is leave to appeal required?

[7] Under section 193 of the BIA, an appeal exists as of right from bankruptcy proceedings in
limited circumstances:

(a) if the point at issue involves future rights;

(b) if the order or decision is likely to affect other cases of a similar nature in the
bankruptcy proceedings;

(c) if the property involved in the appeal exceeds in value ten thousand dollars;

(d) from the grant of or refusal to grant a discharge if the aggregate unpaid claims
of creditors exceed five hundred dollars; or

(e) in any other case by leave of a judge of the Court of Appeal.

[8] While at first blush the section, and in particular s 193(c), appears broad, the provision has
been narrowly interpreted. The provision, and the BIA generally, are to be interpreted purposively,
to ensure bankruptcy proceedings are administered efficiently and expeditiously.

[9] Applicants seeking to avoid the requirement for leave often rely on ss 193(a) and (c), and
this appeal is no exception.

[10] Looking first ats 193(a), the investors submit that the SAVO approves vesting title to assets
free and clear of all charges and claims, including those of the investors, and thus their future rights
are being negatively impacted. I do not accept that submission. Future rights are not procedural
rights or commercial advantages, which is in reality what the investors assert. The submission that
they no longer have a claim against the assets of Greenfire overlooks the reality that they are not
asserting future rights, but rather present rights, and that any proceeds of sale will be available for
distribution to creditors in accordance with the BIA. See Business Development Bank of Canada
v Pine Tree Resorts Inc., 2013 ONCA 282 at para 15; Ravelston Corp., Re, 2005 CanLIlI 63802 at
para 17, [2005] OJ No 5351 (Ont CA); Ditchburn Boats & Aircraft (1936) Ltd., Re (1938), 19
CBR 240 (Ont CA); Dominion Foundry Co., Re (1965), 1965 CanLlII 596, 52 DLR (2d) 79 (Man
CA); and Fiber Connections Inc. v SVCM Capital Ltd., 2005 CanLIl 15454, 10 CBR (5th) 201
(Ont CA).

[11]  The situation is similar to that in 2403177 Ontario Inc. v. Bending Lake Iron Group
Limited, 2016 ONCA 225. In Bending Lake, the Ontario Court of Appeal considered whether leave
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to appeal a sale and vesting order was required under s 193, it having been submitted that “future
rights” were engaged. The court held that to the extent a SAVO affects the rights of those with an
economic interest in the debtor, only the present, existing rights of the debtor’s creditors and
shareholders are affected, not their future rights (para 27). The court examined the applicant’s real
complaint - the “commercial advantages or disadvantages that may accrue from the order
challenged on appeal” (para 28), for example eliminating shareholder equity or precluding efforts
by the shareholders to raise financing (the precise circumstances here). The court determined that
those are existing, not future rights. The same is true in this case.

[12] Applicants also rely on s 193(c). They assert that the value of the property far exceeds the
threshold of ten thousand dollars, because the value of the asset being sold exceeds that amount.
This is a broad interpretation of “value of the property” within the meaning of s 193(c), and has
been rejected. In Dominion Foundry, the Manitoba Court of Appeal noted that to allow an appeal
as of right under subsection (c) where the property of the bankrupt exceeds this threshold would
undermine the purpose of the BIA, which is to allow for the disposition of the bankrupt’s assets
and the distribution of the proceeds amongst creditors. Almost every case would qualify, making
the requirement for leave meaningless and undermining one of the most important purposes of the
act, expeditious determination and the prospect of finality.

[13] The court in Bending Lake also considered the scope of s 193(c). Justice Brown adopted a
contextual approach and identified two factors that should inform any interpretation of the
subsections: first, the predecessor section to s 193(c) was enacted at a time when the BIA did not
include the right to seek leave to appeal, and this prompted courts to give categories of appeals as
of right a wide and liberal interpretation to avoid shutting out meritorious appeals. Second,
Canada’s other major insolvency statute, the Companies’ Creditors Arrangement Act, RSC 1985,
¢ C-36, requires leave under s. 13. No principled basis exists to distinguish the treatment of a sale
by areceiver or trustee from that under the CCAA. Brown JA concluded that these factors militated
against employing an expansive interpretation. He favoured an approach alive to the needs of
modern, real time insolvency litigation. He concluded that s 193(c) does not apply to: (i) orders
procedural in nature; (ii) orders that do not bring into play the value of the debtor’s property; and
(iii) orders that do not result in a loss.

[14] In Dominion Foundry, an attempt to set aside a sale of assets by a trustee as being
improvident was considered procedural, and therefore not falling within s. 193(c). In Alternative
Fuel Systems Inc. v EDO (Canada) Limited, 1997 ABCA 273, 206 AR 295, this court concluded
that where the issue was an order directing acceptance of a tender for the assets of a bankrupt
estate, the order was procedural — it was a challenge to the method by which assets were sold. The
same is true here. The issue before the supervising judge was whether the SAVO and IFO were
appropriate methods of securing financing for the current operation and a purchase of the assets
so as to ultimately monetize them to satisfy creditors to the extent possible.



Page: 4

[15]1 In Bending Lake, an issue was raised as to whether a transaction ought to be postponed to
let shareholders re-finance the company. The court held, and I agree, that such an appeal does not
bring into play the value of the debtor’s property. Rather, the effect of the SAVO is to generate
sale proceeds that stand in place of the assets; it is a means to monetize the estate. As to whether
the order results in a gain or loss, an approval and vesting order does not determine the entitlement
of any party with an economic interest in the sale proceeds. No interested party has gained or lost
as a result of the order.

[16] For these reasons, I conclude that neither s 193(a) nor (c) apply to the proposed appeal, and
leave to appeal is therefore required.

Should leave to appeal be granted?

[17] The following factors are considered on an application for leave to appeal under s 193(e)
of the BIA:

a) whether the point on appeal is of significance to the practice;

b) whether the point raised is of significance to the action itself;

c) whether the appeal is prima facie meritorious or frivolous; and
d) whether the appeal will unduly hinder the progress of the action.

[18] In addition, leave should only be granted if the judgment appears to be contrary to law,
amounts to an abuse of judicial power or involves an obvious error, causing prejudice for which
there is no remedy: see Alternate Fuel Systems at para 12; Dykun v Odishaw, 1998 ABCA 220 at
para 4; West Edmonton Mall Property Inc. v Duncan & Craig, 2001 ABCA 40 at para 9; DGDP-
BC Holdings Ltd. v Third Eye Capital Corporation, 2020 ABCA 442 at para 18.

(a) Is the point on appeal significant to the practice?

[19] The applicants submit the orders are novel in that approval of the IFO required the approval
of the proposed sale of assets as a condition. Therefore, the SAVO was granted in the absence of
a proper sale process being conducted and with inadequate evidence of value. I disagree. The
approval of interim financing and sales of assets under sections 50.6 and 65.13 of the BIA are
matters of judicial discretion and are highly fact dependent. The BIA includes a list of non-
exhaustive factors to inform the exercise of that discretion. The reasons of the supervising judge
demonstrate a balancing of interests of all stakeholders, having regard to the precarious financial
situation, the already serious damage done to the asset, and the restarting and environmental risks.
Having regard to the lack of other viable alternative proposals, the support of key stakeholders,
the lack of prejudice to Greenfire’s creditors as a result of the interim financing, and the attendant
lenders charge, there is no basis on the record to suggest the appeal will have any broad
significance to the practice.
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(b) Is the point raised of significance to the action?

[20] It would be a rare case where an interested party does not view a proposed appeal to be
significant to the action. In most instances the answer to this question will be in the affirmative,
and will be balanced against the other criteria. That is the case here.

(c) Is the proposed appeal prima facie meritorious?

[21] The applicants submit that the supervising judge made several errors of law or palpable
and overriding errors in his assessment of the facts. While they recognize that the granting of the
SAVO and the interim financing orders are discretionary, they submit the conclusions were based
on incorrect inferences relating to the parties’ positions and upon unwarranted findings. For
instance, they submit that the supervising judge erred in concluding: there was no better recovery
for the creditors, Greenfire had the confidence of its major creditors, the interim financing
enhanced the prospects of a viable proposal, the sale would benefit creditors, and if the interim
financing orders were not approved, the most likely outcome would be the transfer of the assets to
the Orphan Well Association.

[22] The supervising judge reviewed the criteria that guides discretion under the BIA. He was
aware of the leading authorities and principles for the approval of a sale of assets in insolvency
proceedings as set forth in Royal Bank of Canada v Soundair Corp, 4 OR (3d), 83 DLR (4") 76
(ONCA). He understood the purposes of the interim financing and appreciated that such financing
would not be available absent a priority charge securing same. He considered the process that had
been undertaken to secure that financing and that it eventually resulted in the Trafigura offer. He
recognized that the granting of the order and charge was critical, failing which the facility faced
enormous risk of damage and increased repair and restart costs. The record does not support the
conclusion that the chambers judge misdirected himself or misapprehended the evidence when he
concluded that the IFO and SAVO warranted his approval.

[23] In addressing the consideration payable under the APA, the supervising judge found it to
be fair and reasonable having regard to the Soundair principles. He recognized that there had not
been a formal auction process, nor is one required or advisable in every case. He commented that
Alberta courts have acknowledged that “pre-pack sales” resulting from processes conducted prior
to insolvency proceedings can satisfy the Soundair requirements. He considered the relevant
factors, including the deteriorating financial condition of the debtor; that other options were
considered even though the sale would only provide returns to the debtor’s primary secured
creditors; the prospect of employment and utilization of existing trade creditors and the fairness of
the consideration having regard to the price paid by Greenfire to acquire the facility less than three
years earlier.
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[24] The supervising judge weighed the evidence before him, and his finding that any potential
alternative source of interim financing was “too little too late” was grounded in that evidence. With
respect to the applicants being denied an opportunity to test evidence through cross-examination,
the critical information had already been filed in previous affidavits, and the supervising judge was
aware of concerns with respect to the seventh affidavit. He put questions to Greenfire’s counsel
about this evidence and was satisfied with the responses. He recognized that this transaction was
not “the usual” transaction, but that no one had provided any other viable alternative. Speculation
about what might be possible did not replace the significance of a certain transaction.

[25] The applicants do not point to any error of law in the analysis that would warrant judicial
intervention. This was a discretionary decision that warrants a high degree of deference. The
prospect of a successful appeal is doubtful.

(d) Will the appeal unduly delay the proceedings?

[26] Not only will an appeal delay the proceedings, it will also create further jeopardy for the
stakeholders of Greenfire. Pursuant to the interim financing agreement, Trafigura has already
advanced $4 million between December 19 and 21, and a further $4.5 million between December
29 and January 19. That is, $8.5 million of a total of $20 million has already been advanced.
Granting leave to appeal in these circumstances risks serious potential damage to the facility, given
that the additional funds are required to perform repairs and for maintainance. Moreover, there is
no reason to believe that the sanctioned transaction can be delayed pending the outcome of an
appeal, or for that matter that there will be another viable transaction for anyone to consider.
Repairing the damage and returning the facility to an operational state depends on the transaction
closing.

Fresh evidence application

[27] The applicant investors also seek leave to file an additional affidavit in which they put
forward a term sheet to provide for further interim financing options. They submit the test for fresh
evidence has been met because the affidavit material was not available before the chambers judge
as it was yet to be completed, but now it could bear decisively on the issue before me — whether
leave ought to be granted to appeal the decision to approve the interim financing and SAVO.

[28] In my view such affidavit evidence ought not to be allowed. This court in Roswell Group
Inc. v 1353141 Alberta Ltd, 2020 ABCA 428 reiterated the test. That this document was not
available to the chambers judge was due to the fact that it had not yet been agreed to. This supports
his conclusion of “too little too late”. Moreover, I am persuaded that the conditional nature of the
document would have been insufficient to displace the conclusion arrived at by the supervising
judge. I also note that trying to bring an improved or better offer to the court on appeal is a dubious
practice and may have the effect of undermining the principles of fairness articulated in Soundair.
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[29] TIhave concluded that leave to appeal is required. The test for leave has not been met, and

leave to appeal is denied.

Application heard on February 10, 2021

Reasons filed at Calgary, Alberta
this 18th day of February, 2021

Paperny J.A.
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