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PART I LIST OF DOCUMENTS TO BE RELIED UPON 

1. The Notice of Motion with the Proposed Order attached as Appendix
4(.15';

2. Thirtieth Report of the Monitor dated October 3, 2019 (the "Thirtieth
Report");

3. Thirty-First Report of the Monitor dated November 29, 2019 (the
"Thirty-First Report"); and

4. Such further and other materials as counsel may advise and this Court
may permit.
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PART II STATUTORY PROVISIONS AND AUTHORITIES TO BE
RELIED UPON 

Tab

1 QBR 2.03, 3.02(1), 16.04, 16.08, 37.06(6) and 37.08(2)

2 Companies' Creditors Arrangement Act, R.S.C., c. C-36, as amended
(hereinafter "CCAA") ss. 11 and 11.02

3 Worldspan Marine Inc. (Re), 2011 BCSC 1758
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PART III LIST OF POINTS TO BE ARGUED

1. This motion is for Orders:

(a) validating and abridging the time for service of the Notice of Motion and

supporting materials such that the motion is properly returnable on

December 10, 2019, at 9:00 a.m. and dispensing with further service; and

(b) extending the Stay Period until June 17, 2020; and

(c) approving the Thirtieth and Thirty-First Reports and the activities

described therein.

2. The key points to be argued on this motion are as follows:

(a) Validating Service: An order validating and abridging the time for service

should be granted because the service effected and notice provided has

been sufficient to bring these proceedings to the attention of the recipients;

(b) Stay Of Proceedings: An order extending the Stay Period is appropriate to

enable the Monitor to continue implementing the steps contemplated by

the Plan; and

(c) Approving Reports and Activities: The stakeholders have had a reasonable

opportunity to review and take issue with the Thirtieth and Thirty-First

Reports and the activities described therein. These Report should be

approved.

LEGAL 1:57627535.1
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A. Validating Service

3. Notwithstanding the ordinary requirements of service under the QBR, this

Court has authority to abridge the time requirements, to validate defective service or even

dispense with service where necessary in the interest of justice.

(Tab 1— QBR 2.03, 3.02(1), 16.04, 16.08, 37.06(6) and 37.08(2))

4. The Notice of Motion was served on all parties listed in the service list

(prepared in accordance with paragraph 66 of the Initial Order) on December 2, 2019.

5. It is respectfully submitted that the service effected and notice provided

has been sufficient to bring these proceedings to the attention of the recipients and it is

appropriate in the circumstances for this Honourable Court to validate service and

proceed with the hearing of the relief requested.

B. The Stay Of Proceedings Should Be Extended

6. The existing stay expires on December 18, 2019. It is necessary to extend

the stay to enable the Monitor to continue to implement the steps contemplated by the

Plan and address other estate matters.

7. CCAA 11.02 gives the Court discretion to grant or extend a stay of

proceedings. CCAA 11.02(2) applies when a stay of proceedings is requested other than

on an initial application. It provides as follows:

11.02(2) A court may, on an application in respect of a
debtor company other than an initial application, make an
order, on any terms that it may impose,

LEGAL 1:57627535.1
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(a) staying, until otherwise ordered by the court, for
any period that the court considers necessary, all
proceedings taken or that might be taken in respect
of the company under an Act referred to in
paragraph (1)(a);

(b) restraining, until otherwise ordered by the court,
further proceedings in any action, suit or proceeding
against the company; and

(c) prohibiting, until otherwise ordered by the court,
the commencement of any action, suit or proceeding
against the company.

8. According to CCAA 11.02(3), the Court must be satisfied that

(a) circumstances exist that make the order appropriate; and (b) the applicant has acted

and is acting in good faith and with due diligence.

(Tab 2 — CCAA, s. 11.02(3))

9. As set out in the Thirty-First Report, the Monitor believes that the

Applicants have acted and continue to act in good faith and with due diligence.

10. In addition, since the date of the Twenty-Ninth Report of the Monitor,

progress has been made in implementing the Post-Plan Implementation Date Transactions

and the Schedule "B" Steps, and the CRA audit has successfully concluded.

11. In considering whether circumstances exist that make the order

appropriate, the Court "must be satisfied that an extension of the Initial Order and stay

will further the purposes of the CCAA." The Monitor believes that an extension of the

Stay Period until June 17, 2020 is appropriate, as it will allow the Monitor, in

consultation with the Applicants, to among other things, continue implementing the steps

contemplated by the Plan, including arranging for the preparation and filing of the final

LEGAL 1:57627535.1
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tax returns for AGI And AGIF and requesting CRA and Revenue Quebec clearance

certificates in respect of same.

(Tab 3 — Worldspan Marine Inc. (Re), 2011 BCSC 1758 [Pearlman J.] at
paras. 13-15)

C. Approval Of Monitor's Reports And Activities

12. In accordance with the practice that has developed, the stakeholders have

had a reasonable opportunity to review and take issue with the Thirtieth and Thirty-First

Reports and the activities described therein and, absent any significant objection, these

Reports should be approved by this Honourable Court.

CONCLUSION

13. It is respectfully submitted that this Honourable Court ought to grant the

proposed order as it is consistent with the underlying purposes of the CCAA and will

benefit the Applicants' estate and stakeholders.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 2nd day of December, 2019.
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COURT MAY DISPENSE WITH COMPLIANCE

'Ube court may, only where and as necessary in the interest of justice, 
dispense with compliarvce with any

rutr:: at any time.

ht II) : cs/cibi• 1 c.plip 16/20 I 9
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Genoral powers of court

A:gacp Tho court may by order extend or abridge any time prescribed by these rules or an order, on s
uch .terms

as are just.

hi [pi) vv 0)2. gov. b ,Ca/1 aws/rules/gbrieph 3/6/2019
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suBsTITUTED SERVICE OR DISPENSING .VVII ri SERVICE

l'ap,,e I or 1

VVhere order may be made

1§.04(.1). Whe,,ro it appears. to the court that it is impractical for any reason to effect prompt service of an

originating process, or any other document required to be served personall
y or fry an alternative) to personal

service the court rnoy make on Order for Substituted service or, where n
ecessary in the interest of justice, may

dispense with service.

E.,.(coption

1(%S.)Etrt,:ll Stibnite (1) does not ripply when service must be rr'Ude in accord
ance with the Hai. tie Service

Convention.

N1,1.?

Effective date of service

:1,DSfA(2.) In an order for substituted service, the court shall specify when service; in 'acc
ordance with tiro order is

effective.

Service dispensed with

Ozn) VVhere an order is made dispersing with service of a document, the d
ocument shall be deemed to

have been served on the date the order is signed, for the purpose of the c
omputation of time under those rules.

111. 1 P:// \ve ?,,OV,In b. ea/laws/rule s c)br1e,php )19



iManitoba I,aws Page I °II I

VALIDATING SERVICE

16.080) Where a document has been served in an unauthorized or irregular manner, the court may rrtake an

order validating .the service where the court is satisfied that,

(a) the, document came to lire notice of the person to be served: or

(b) thcii document was served in such a manner that it would have come to the notice of the p
erson to be

served. except for the person's own attempts 10 evade :service,

NLR 111208

Exception

Subrule (1). does not apply when service must be made; in accordance with the Rape
 Service

Convention.

hit p:i!vvc1-0,..,gov.mb.ca/lawstruleslcibi e.php 
1/6/20 9



Manitoba Laws 
1).age 1 of 1

Time for serviro

37.06(Q) Where a rhotion is made on notice, the notice of motion shsll be served at least tour days
 before the

date 00 whidl the motion is tube heard.

3/6120 I 9
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Immediate hearing where urgent; etc.

;i.,y(2) In a case of urgency or where ,otherwise appropriate, the judge- or master may
 proceed to hear the

!notion.

p: 1.)2 goy. rn b. Cali wsirti les/q br 1 c. php :3/6/20 i 9
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General power of court

'11 Despite anything in the Bankruptcy and Insolvency Act or the Winding-up ari
cl

Restructuring Act, if an application is made under this Act in respect of a debtoí

company, the court, on the application of any person interested in the matter, may,

subject to the restrictions set out in this Act, on notice tó any other person or withou
t

notice as it may see fit, make any order that it considers appropriate in the

circumstances.

ps ws-lois.justice.ge.calulg/acts/C-367page-3,himi 316/20 1



('orripanics` Creditors Arrangement Act 
PaRe I of 2

Stays, etc.— initial application

11,02 (1) A court mr.q, on an initial application in respect of a 
debtor company, make

an order on any term8 that it may impose, effective for the pe
riod that the court

considers necessary, which period may not be more than 30 
days,

(a) staying, until otherwise ordered by the court, all proceeding
s taken or that

might be taken in respect of the company under the Bankruptcy
 and Insolvency

Act or the Winding-up and Restructuring Act;

(b) restraining; until otherwise ordered by the .court, further procee
dings in any

action, suit or proceeding against the cornpany; and

(o) prohibiting, until otherwise ordered by the court, the comMenceme
nt of any

action, suit or proceeding against the company.

Stays, etc. — other than initial application

(2) A court may, on an application in respect of a debtor company
 other than an

initial application, 'make an order, on any terms that it may impose,

(a) staying, until otherwise., ordered by the court, for any period .that the court

considers necessary, all proceedings taken or that (Oight. be taken in reSoect of

the company under an Act referred to in paragraph (1)(Ei);

(b) restraining, until otherwise ordered by the court, further proceedin
gs in any

action, suit or proceeding against the company: and

(c) prohibiting, until otherwise ordered by the court, the commencernent of any

action, suit or proceeding against the company.

Burden of proof on application

(3) The court shall not make the order unless

(a) the applicant satisfies the court that circumstances exist that mnke the o
rder

appropriate; and

(b) in the case of an order under subsection (2), the applicant also satisfies
 the

court that the applicant has acted, and is noting, in good faith and with du
e

diligence.

Restriction

(4) Orders doing anything referred to in subsection (1) or (2) may only be made

under this section.

https-lii a w s- lois.j1 ice ca./crightets/C-36/page-3 3/6120(9
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Ti] DeerriborW 2011, on the application of the petItioner$, i grnnted 
an

order confirming and extending the Initial Order and stay prenotineed J
ane 8, 2011,

ond -subsequently oonfirrned ond e.)(teldeid to December i 8, 2011, by a
 furtheir '119

deis to April 13, 2.012. When made the order, I informed counsel that 
i would

provido viidtten Reasons lor Judgrnent. TheBe are my Reaaons,

[2,1, The petitioneis apply for the e'xtension er the Initial Order to April 13, 20
12 in

order to permit therrl ̀ addllit>11111 ib ile lo werictoward a plan ot arrangement by

continaing the marketing of the Vensel "QE014228C010" (the 'Vesser)
 with Fraser

Yachts, to oxpiore potential Debtor In Possession ("DIP") financi
ng to cotriplete

conuitruction Of the Vevgel pendirw a sole, and to resolve prioriti
ns arnong rorri

eluirTia against the Veasel.

[31 The appliootion of the petitioners for art extension of the Initial Or
der and stay

wos either t,tupported, or not oppesed, by ulf of the cre.tditors who h8V
G'• participated in

theae preoeedingn, other than the respondent, Harry eant HI.

flt The klionitor eupports the oxtension os die best option availobte to all of
 the

nroditcrc end takeboldara ni; this time,

[5,1 proceriiidings hatt theitr ,enesis In a diapute between the petitioner

Woricispan Marine I no, and Mr, Sarweant, On February 2.9, 2008, Worldspan

ente red inb o a '•/:.;sel. Construction Agreement with Mr. Sr,trgeard for the coristruction

of the JensnJ, i 44-toot oustorti motor yacht, .A dispute arose bc.l.ween Woridspan

and Mr orgenrit doncerning the °ost ot consirection. ln ,Ji-2nuary 2010 Mr.

Samean( eoased making pnyments, to VVorldspon under the \lesse! enrii',it
ruction

Agrement.
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[iI] 'The petitioners continued construction until 2010, -by which time thn

arreetz invoiced to Mr. Sergeant totalled approximately million, In April or iVlay

2w10, tho petitioners, c:eased construction of the vetQt and the petitioner Queenship

ield off 97 nrriployeea who were then working. Q11 00 Vessel. The :petitioners

maintain. that Mr, Sargeent's failure to pay monies due to them- under the Vessel

Construction Agreement resulted in -their insolvency, and led to their application for

relief under the; Cornpaniee Creditors Arrangement Act, R.S.C., OW5, n.

("C (AA) in these pr0000dinp.

t71 Mr. Sergeant contends that the petitioners overcharged him, Ho Clans

against the petitioners, and against the as yet unfinished VO:114d for the 4111 arnOtint

lit:, r)r:3iti1 toward its consfrection,-whion totrds $2.0,045,924.05.

1.1.31 WIG Sergeant SUIDITAS that trio petitioners are unable, to .e.stablish that

circumstances exist that make en order extending the Initial Order appropriate, or

that thoy twve .autod and :continue to act in -good fOitil and with du") k

says that the potitione,rs have no prospect of presenting a viable plan of

arrangement to their creditors, Mr. Sergeant also contends that the petitioners have

shown lack of good faith by failing to disclose to the Court that the two -principals of

Werldspen, Mr. Binne, and Mr. Barnett ere engaged in a dispute in the, United :States

District Court for thy: Southern DiWnt of Ftoride where: Mr, Barnett is suing Mr. Bion

for frend,, breech of fiduciary duty and conversion respeeting mortis invested ill

Wo rid Spare.

191 Mr. Sergeant -drew the Courts attention to Exhibit 22 to the complaint tiled in

the United f,itafes iNstrict Court by Mr, Barnett -which is a demand letter dater) Jun

2t3, 2011 from Mr, Barnett's Florida counsel to Mr, Blane stating:

Your fraudulent actions not-only caused monetary damage to

Barnolti, but also caused tremendous damage to WorldSpan, More
specifigally, your taking Mr, Barnets money for your cwn use deprived
trip corrip*A ; y r,f MUCti needed capital, Y.QA4
fi,irthfttr ctc.g.figi trriite

Agtkif?01,IV Iautvry20.,...ts,19.yeLcLpT sera0 qp.19u.
\iptivyamlifoglng.forn Mi
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none J.9thq,siininpraoy,,, Your deplorable actions directly caused the

demise of whet could have been a successful and innovatiYo now

company" (underlining added)

M mr. sargeont says, .arld l accept, thet he is the customer referred to In thc.4

demand letter, Ho stibralts that the allegations eunMined in the complaint and

dome' id letter lend credence to his Wahl that VVorldspan breached the Vessel

Construction Agreement by engaging In dis.honest business Ktit:08, rand OVer-

billed him. rurther,. Mr. tlIargeant eye that the petitioner's failure to -disclose this

between the.prinolpals of Worldspan, in addition to demonstrating a lack of

good faith, re,veals an internal division that diminishes the pr•ospocts of Worl
dspan

continuing in businezils,

[111 As yet, there hes boon no judicial determination of the villegatIons 
nlatle by

Mr, Barot.::It in hi-S corriptint a•ainst Mr, !Nene.

iliSCOSS.1014 Aìl ALWAS •

[-I 2:1 On NM application for an extension of n slay pursuant to s. 11.02(2) of 
the

(JCA/t the petitionime must establish that they have met the t
est eat out in

11.0'2(3):

(o) v. 116)ther cirGuntstenc,es exlstt Vita make Abe order rippro
priate: and

(b) -Whether the op:pileant haS acted; and is aclting, In good -•‘'filth and with 
due

diligence.

[13] Irt considering whether ''olrotiMtit.o»t',es exist that make the order ap
propriate",

the court rriuSit be satisfied that an extension of the Initial Ordel.and i3tly will further

the purposes of the CCAA.

[1 In Contury Sorvieee Inc, v. Canada (Attorney &morel), [20101 3 SCR. 
370 of

pura, 70, Deschamps J. •for the Court, $;tetted:

Appv0priate,ness tinder the C...c.',AA is Fmsessed.by inquiring whot
he? the

order 15otight udvunces the policy objectives tinde
rlyino the COAA. Tho

question 43 whether the ()Kier will u3efully further efforts to tichl
eve the

remedial puipOno Of the CCAA -- avoiding the social -and economic ici380s

rfN:31.thillcj front Ii(itikkAtiOn of an Insolvent company, I would add that

appropriatenesit emtonds not corny to the purpose of the: order, but 61(3o to the



itlit)rktvtfil flilartno Inc. fl?e) f-',50a

moans it employs. Court:4 should be rrtintifu.) that chances ter -successful
reorgurOations are enhanced where participants achieivo common ground'
rind all stakonoldeN aretroatOd as advantageously and fairly rtsthe
circumstances porrnft.

(151 A freqlJently cited statement Of the purpose) of the CCAA irif ound itt Choi'

Ready Foock3 V. Hongkong Bank of Canada (1 99o), ni 13.C,L,R, (;?d) 84, [1900)
No, 2384 at p, 3 where the Court of Appeal held:

The purpose of the C,c2.A.A. is to facilitate the making of
compromise or arrangement between an insolvent debtor oornpatly and its
creditors to the end that the company lo able to ooritinue lrí bmicos, it is
available tcr sny uempany incorporated in Canada with assets or business
0ctivities -in Canada that is. not a bank, er raikKiy coMpanY, tb/ograPh
Company, :An insurance company, el trust company, or a loan coroproy,
11Viirnirì comperly hig.; recourac to tha the court - is cr.ilind upon lo
play s kind of supervisory rols. to preserve th-e status quo .and to inove iho
process along to the point whore 3 compromiso or arrangemeht is approved 
or it is evident that the attempt is .doorned to teilure Obviously lilr10 is critical.

uelly obviously, if thelmferopt at compromise or arrangement is to 'have
any prospect of success there must be a ini:.rkena of holding the creditors at
bay, hcmco the povver$ vested in the-court under s. 'it

06] ln Pacific NotionatLeFwe Holding Corp. (Pe),119946.C.-4. No. 30To (5.0)

Elrf.':ifinor J. (ao he then wai5) SurnmaTized the epplioable principles at para.

The purpose of the C.C.A,A. to le allow an Insolvent company a
maser 'able period:of time to reorganize Its rateirs and prepare and file-
n plan for its continued oporation cubioot to the rocitiialtQ approval of
the oroditors owl the c;ouit,

(2) The C.C.A.A. lri Intended to- servo not only the company's creditors but
also a broad _constituency which Includes tiro shareholders rind the
omployeoc,

(...9 During thug may period the Aot Is intended to prmont r rirìç'riruuvr'irO tOf
tg.);;;H:101)illW 'ariang St, Ihe creditors of the company,

"Ito function of tno Court,during the stay ported is to play n
suporvisory role to prE3801)/0 the SW.A.IS quo trlid to move the process
t,rlong to 11.1(,t point whore rr cemprunaso or arrangement is approved or
it :15 ovItient that the attempt is doomed to failure.

(5) 'rho status quo does not.meen presentation of the .rolative preqiebt
atat.un ot bElLti) auditor. SitiOe the companieS under C.C.A.A„ ordors
-continue to operate and having regard to the broad constituency of
Interests the Aot lo Intended to servo, preservation of the status quo is,
nut intended -to Create :a rigid freeze of relative pre,stay -positions.

(4)



Wurldsp.:m hi/m-4.w Int.:- (Re. F.'1(fe 7

(6) "rho Court has a broad discretion to apply these principles to the facts
of 1.-1 particular cusp.

117] in Cliffs• Over Maple 1.3ay 1nostinen'Ls Ltd. v. Fi;:‹ga.td Cvpital Corp., 2008

t'30CA 321, the Court or Appeal Get aSide the extenaion of a ;".4tay g ranted to the
debtor property deve.lopment company. There, the COurt held that the CCAA was

not intended to aceornmodate:t1 non-consensual stay of creditois' rights while a

debtor coinpany attempted to carry out a restructuring plan that did not involve an

arrangement or compromise on which the creditors coUld vote, At pa ra, 26, Tysoe

J.A., tor the Couit said this:

In my opinion, the ability of the court to grant or continue a s.tay tinder
'11 is not a free standing remedy that the court may grant whonover On

ifNulvent, company wislius to iiiidWAke a "ISiltilimikkmiistf, u teint with
meaning including such things as rofinancIngs, capital injections and.m%sct

soles and other downSizing. Rathor, 11 :Is.EincIllary to the landarncrital
purpoce of the OCAA,.and a stfly of proceedings freezing the rights of
creditors-should only be granted in furtherance of the COAA's fundamental
purpose,

1181 At parR. 32, .fysee JA, queried Whether tha court- should grant a stay under

the CCAA lo permit a sale, winding up or liquidation with-out requiring the mutter to

be voted upon by the creditorS if the plan or arrangement intended to be made by:

the debtor companysimply - proposed that the net proceeds from the !Ale, winding up

or liquidation be distributed to .its creditors..

111•:.1 i0 CHIP; Over Wplo Bny irrol9ttrio.nt; Ltd. t pare, 38, the enlIrt held:

V'/hat the Debtor Company was endeavouring to accornpliA in this caue

was to freezø the rights of alt of It: croditors while it underteok its
restructuring plan without giving the creditors an opportunity to vote on the
plan. The,,,OCAA V,./W; not IntEilidod, lo my view, to acoommodat a non-

comerisual stay cit emdifors rights while a debtor company attempts to carry
out a, restructuring plan that does not involvo an ru flflIJPflhI ru UI ce)mproinise
upon which the creditors may vota,

120•1 counsel fer the petitiortem submitted, Cif IA Over it411:tN nay Irivf:›tnionN

-. Ltd. was decided before' the current s. 36 of the CCAA Came Into force. Thai section

Pefrnh the court to authorize the sale of a debtor'i?, assets outside the ordinary

ecurso of business witfrout a vote icy the creditors,



(b)

Wodd4v.fm 1111g,trine Inc, (Re) Ncle•

Noriethele;35, Cliffs •Ovor Maple 43ay lavristmen1:3 lid Is authority for the

proposition that a stay, or an extensfen of a stay should only be gran ted in

ti rtherance of the CCAA'a fundamental purpose of facilitating -a plan of arrangement

between the debtor companies and their creditors,

1221 Other factors to be considered on en application for an extension of a stay

include the debtors progress during the previous stay period toward a restructuring;

viThether croditors will ho prejudiced if the court ,grants the extension; and the

comparative prejudice to the debtor; creditors and other stakeholders in not granting

tho extension: roderal gypairri Co. (Re), 2007 KlEISC; 347, 40 0,8,R. (5th) (30 at

pares. 24-20.

1:23] The geed faith requirement includes observance of reasonable commercial

standards of fair dealings in the CCAA proceedings , the absence of intent to

defraud, and a duty of honesty in the court and to the stakeholders directly affected

Liy th,:i CCAA Ro San Pranolsoo Gifts. Ltd, , 2005 AE',CID 01 at paras. 1417.

it‘ftwthcr circtirciir.taricrix; weit4t that aeaka andi elan appropriate

[241 The petitioners -seek the extension to April 13, 2012 in order to allow a

reasonahle.poriod of time to continue their efforts to ros ructure and to develop a

1:?lan of EilTWigernunt,

r2..5,1 There are parlicUlar circumstances which have protracte.id these proceedings,

Those ctrournstonoes include the following:

(a) Initially, IVIr, Sergeant expressed an interest in funding the
completion of the Viset as a Crosoelt. brand .yacht al
Worldnpan tnipynrds. On July 22, 2011, on the EiPpliutien of
Mr, Sorgoant, the Court appointed an indepondent Vei.3sol
Construction. Officer to propare an analysis of the cost of
completing the Vessel to Mr. Sergeant's specifications. The
Vessel Construction Officer delivered his -COmpletion Ost
anuly:sis on October 31; 2011:

The Vessel was arrested in proceedings In the Federal Court of
Crimjda brob0ht by OffshorG Interiors-Inc., e reditor arid a
rnailtime lien claimant. As a rosult, The -Federal Court, while
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recognizing the jurisdiction of this. Court in the CCAA
proceedings, has exercised its jurisdictiOn over the vessel.
There ma proceedings underway irt the Federal Court for the
determination of In rem olairris against the Vassal. Because this
Court has jurisdiction in the GOAA proceedings, .and the Federal
Court exercises its maritime law jurisdiction over the VeSsel,
there have been applications in both Courts with respect to the
marketing afthe Vessel,

(c) The Vessel, which is the principal asset of the petitioner
Werldspen, is a partially completed custom built super yacht for
which there is a limited market,

1261 All of those fattens have extended the time reasonably required tor the

petitioners to proceed with their restructuring, and to prepare a plan of nrrengement,

[271 On September 19, 2011, When this court confirmed and extended the Initial

Order to December .19, 2011, it alsolutherized the petitioners to (Ion tmence

marketing the Vessel unless Mr, Sergeant paid $4 million into his solicitor's trust

account rm or before September 29, 2011.

[al Mr, Swgearit failed to pay the $4 million into trust with his selleitors, end

subsequently made known his intention not to fund :the completion of the Vessel by

the petitioners.

)7.91 On October 7, 2011, the Federal Court also made an order authorizing the

petitioners ta market the Vessel and to retain a leading International yacht broker,

Fraser Yachts, to market the Vessel for an initial term of six months, expiring on April

7, 2012. Fraser Yachts has listed the Vessel for sale at $18.9 million, and is

endeavouring to find a buyer. Although its efforts .have attracted little interest to

date, Freer Yachts have expressed confidence that they will be able to find a buyer

for the Vessel during the prime yacht buying season, which 110.1:3- from February

through July. Fraser Yachts: and the Monitor have advised that proessimay take up

to -9 months.

[301 On November 10, 2011, this Court, on the Application of the petitioners, made

an order authorizing and approving the sale of their shipyard located at 27222

C.

Cr

Ca

ICC
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Lcuoneed Highway, with a leaseback of sufficient space to enable the: petitioners to

complete the construction of the Veasci, 8110ald they find a buyer who wishes to

have the Vesi.,;e1 completed as a Crescent yacht at. its current location, "flo Gale and

leaseback of the shipyard has now completed.

[311 Both this Court and the Federal Court have made orders regarding the riling

of cfairns by creditors against the petitioners and the filln0 of In ram claims in the

Federal Court againal the VeosOf,

[32j "i Im determination of the in rem claims against the \fosse] is proceeding in tho

ledel Court.

[331 After diUrfli:jSitig the in rem- claims ut various ur dhow, the l'ederai Gouit has

determined that the creditors having in rom claims against the Vessel are:

SargOallt S20.,045.024.05

Capri insuranCe Services

ense.afta Raider

$. 45,

$ 64,480.02

Arrow Transportation and CCY $ 50,000.00

CiLhore interioni $1359,011.86

C.,,,gitinontul Hardwood Co. $ 15,614.99

Paynos! Marino Croup 35,833.17

Restaurant 1:30,Sif411;•.,111ti Salon LIZ -$254,383.28.

The petitioner, Woricispan's, Th mm claim in the amount of $6,043,082,50 was

dismissed by the Federal Court and is currently subject to an appeal to be hoard

January 9, 2012,

[35] in addition, Cornerica Bank has asserted an in ram claim against the Vessel

for $9029,913,80, representing the amount it advanced toward the ceristruOtion of

the Vewei, Mr, Mohammed Al-Saleh, a judgment creditor of certain companies

controlled by Mr. Sorgeant has also asserted an fri relY? claim against the Vessel in

tile amount of $2.(1,800-,000,
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The ,Federal Court will -determine the vaildity of the outstanding

and the priorities amongst the ih rern -claims against the Vessel.

117] The petitioners, In addition to seeking a buyer for the Vositel ihrOligh:Erwiei

Yachts are also currently [n discussions with potential DIP lenders fora DIP facility

million that would bo used to complete construction of the

Vessel in the shipyard they now lease Fraser Yachts has estimated that the value

of the Vessel, if completed as a Crescent brand yacht at the petitioners' facility

would be l*Sin,ff; million, tithe petillonois ate able: to negotiate a DIP facility,

resumption of construction of the Vessel would likely assit,it their marketing (.:;fforts,

would permit the petitioners to rEq3Urfle. operations, to generate cash -flow and to re-

hire -workers. However, the petitioners anticipate that at least 90 days,w111 be,

required lo obtain o DIP facility, to review the cost of completing the Vessel, to

assemble workers and trades, und to »ring an application for DIP financing in both

ti;is (lour( and the Federal Court,

[38] An extension of the stay will not materially prejudice any of the e;reditc:rs ur

other stakeholders. This case is distinguishi:,itble from Cliffs Over MQ;o1c.) Soy

Ir)vestmonts.Ltd., where the debtor was using the CC/4/1 proceding; to freeze

creditors' rights in order to prevent them from mall:zing against. the properly, Here,

the petitioners urer simultaneously .pursuing both the marketing of the Vessel and

elforis to obtain DIP financing that, if stioessful, would enable them te complete the

construction of the Ve.ssei at, their rented fallity. While they do so, a court

sup(:.-vised process for the sale of the. Vossel Is underway,

[39] Mr, Sargeani: also relies on EnGOTQ Development Ltd. (Re), 2009 L'IC,t3-C 13:

In support of his .submissiort that the Court should refuse to extend the stay. -There,

two secure creditors 'applied successfully to set aside an Initial -Order and stay

graited parte to the debtor real estate development company, Thc debtor hod

obtained the Initial Order on the basis that it had sufficient equity in its reel estate

.projects to funcl the completion of the remaining projects In reality, the debtor

company had no equity in the projects, and at the #irr7e ofthe application the debtor
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oorriony had no active business that required the protection of a COAti stay. Here,

when the petitioners applied. for and obtained the Initial Order, they„centinued to

:employ ca tskolaton workforce at their facility. Their principal asset, aside from the

shipyard, was the partially constructed Vessel. All parties recognized -that the CCAA

proceedings afforded an opportunity for thy; -completion of the Vessel an a custom

Creocont brand yacht, which represented the best way .of maximizing tho return on

the Vessel. On the hearing of this application, all -of the creditors, other than

Mr, Sargount i.iihare the vieor that the Vessel should be: marketed and sold through

and orderly process supervised by this C,ourt and the -Feder& Court.

KO] i share tiro view of the Monitor that in the particular circumstances of this case

the pent:Onus cannettinnitin cr restructuring plan Until the sold and taltis

are negotiated for completing the Vestei either et Worldspan's rented facility, or

elsewhere. addition, before the creditors will be in a position to voto on a plan, the

OMOUIliS .wid priorities of the creditors' claims., inducting. the in rem dairTIS against

the Vessel, will need to be determined, The process for deterrnining the .111 ri4M

dale gi and their priorities is -ounently underway in the Federal Court,

1:411 The Mannier has recommended the Court grant the -extension sought by the

petitioners, "rho Monitor has raised ono concern, which relates to the petitioners'

current In-ability to fund ongoing operating costs, insurance, and professional fees

inairreO in the. continuation of the CCAA proceedings. At this :stage, the landlord

hes del' erred rent far tho shipyird for slx inoriths until May 2012. -At pre9enr, tire

iJelitiorrom are net conducting any :operations which generate calash flaw, Since tho

last- ovine bade hearing hi September, :the petitioners were able to negotiate en

arrangement whereby Mr. Sargeant paid for in; -coverage on the Vessel. It

remains to be seen WhCiti"ICIr Mr, SargBant, COMOriCA Bank, or some other party will

pay the insurance for the Vessel which Curries up tor renew, ( in January,

142) Since, the sale of the shipyard lands 'and pre,,rniser,, the pennants have no

cissets other than the Vessel capable of protecting an Administration ChEifUe, 'rho

Monitor _has suggested that the petitionc-:.s apply to the Federal Court fray

e

JJ



Administration Charge rigairtst the Vessel. Whether the petitioners ito se is et

course a matter for them tc determine,

1.4.3) The petitioners will need to make arrangernents.for the .contlnitin,g payment

of their legal fe.of:i end the Monitor's fees and disbursements,

WO The CCAA proceedings cannot be extended indefinitely.. However, rat thia

stage, a CGAA restructurtrigr5tlll offe,rs the best option for all of the nlakoholders.

Mr, 8arge.ant wants tile stay lifted so that he rnoy appfy for the appointment of

Receiver and eXarcIee his remedies it9einst the Vesael. Any application by

Mr, Rarguant for the appoint-nicht of a :Receiver would he resisted by the other

creditors who want Vossol eta continue to be markoted under the Cocit

supervised pr000ss now underway,

t.4•51 'I. i ere is still the pr. sped that through the CCAA procesu Itu Vessel may be

cowl:Acted by the petitioners either es 2 rc;',ult of their finding a buyer who wishes to

have the Vessel completed at its present location, or by negotiating DIP financing

that enables theme to re5urne, construction of the Vessel. Both the marine .SLI1Veyer

engaged by Comerice Bank and Fraser Yachts have opined that finishing

construction' of' the Vessel elsewhere would likely significantly reduce its balsa,

1-463 I arn arltisfied tilat there is e re asortable possibility that the petitioners,

weddrig with Fraser Yachts.,. will be able to find as ryordhmlor for the Vessei before

April '13, 20'12, or that alternatively they will he able to :negotiate 1)1P financing and

then proceed with construction, l find there remains a reasonable prospect that the

.potitioners will be able to present e .plan of arrangement to their -creditors. I tarn

satisfied filet it is their intention to do se, ACCOAIrivly, I find that circumstances do

exist et this -time that mai«) the extension order appropriate,

(loci) faith iand du43 diligonee

[4.1 since the loot extension order granted crn September 10, 2011, tho petitioners
hF).W.4 acted diligently by completing the sale of the} shipyard arid thereby reducing

their overheads; by .proceeding with the marketing of the Vessel .porsuant to orders

,••
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of this Cburt and the 'F'aderal Court; ond.by am barking upon negotiations far possible

DIP financing, all in furtherance of their restructuring,

VIZ] Notwithstanding the dispute between Mr. Darnett and Mt, Biane, which

resulted in the commencothent of litigation in the State of Florida at Or about tha

same time this Court made its initial Order in the CCA,4 proceedings; the petitioners

have, boon able to • take significant .r...tops in the restructuring process., including the

sale cif shipyard and leaseback of e portion of that facility, and the applications in

both this Court and the Federal Court for orders for the marketing of the Vessel, The

disputa between Mr. Harnett end hio -former partner, Mr. Blanc has not prevented lire

petitioners from acting diligently in these proceedings. Ner am l persuaded on the

evidence adduced on this application that dispute would propIA(3 the petitioners

from cr:irryingon thor business of designing and constructing custom yachts, in the

.event of a sUCCOI,Sf1.11 tV°1fructuring.

Í4P] Wilde tile allegations of misconduct, fraud end inisappropriation ef fundc

roade by Mr. Barnett against Mr. Blene are serloti$, t ilk-; Stago they are T10 tram

than allegations. They have not. yot 'open adjudicated. The allegations, which ,Z:Iff') as

yot unproven, cit.) riet involve dishonesty, bad faith, of fraud by the debtor companies

In filir dealings with stakeholders in the aotirse of the C;(..AA process,

1:WI in my view, the ft.Iiiure• of the petitioners to disclose the dispute between

Nit.. Barnett and Mr, Blane does not constitute bad faith In the CCAA proccodingli Of

Va.41Talit the exorcise of the Court's discretion t.:igninst an extension of the slay.

[5't rhìs case is distinguishable from Re Francisco Gifts ttri,, whore the

debtor company htid pleaded guilty to 9 counts of eopyrIgtit infringement, and had

received o largo fine for doing C0.

521 trt Re San Fronclsoo Gíts 1.0„ at pares lo 32., the- Alberta Court of

()tioerr's tJonch tokriewledged that a debtor company'43 business •practices may be

se offensivo ac to wivraut refusal cif e stay extension on public policy grounds,

However, tilt.-) court d,..c,olined to- do -.!to. where the debtor company was acting in •good
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faith and with due diligence in working toward presenting plan of arrungement to

its creditors.

[5.31 The good faith requirement of 1).11.02(3) is concerned primarily with good

faith by tho debtor in the CCAA •prolleedings. .1 ur satisfied that the„putitioners have

actod in good faith and with duo diligonce Ìn those proceedings,

1541 The petitioners have mot The onus of establishing .that circumstances exist

that rrialo.,:i the extermlon order appropriate and that they have -acted and

Ooorl faith and with due ice. Accordingly, the extension of the initial Order and

chAy to April 13, 2012 IS granted on the terms .pronct.,inced on December 16, 2011,

"PEARtivlAN J."


