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The Court:
Introduction and Standard of Review

[1]  The issuc on this appeal is whether the chambers judge properly exercised his discretion
under s 243(6) of the Bankrupicy and Insolvency Act, RSC 1985, ¢ B-3 [BIA4] when he refused to
prioritize a receiver’s charge for fees and disbursements over a municipality’s claim for unpaid
property taxes; Royal Bank of Canada v Reid-Built Homes Lid, 2018 ABQB 124 {Decision).

[2]  The exercise of discretion is given deference on appeal unless the judge proceeded
arbitrarily or on a wrong principle, or failed to consider or properly apply the applicable test:
Secure 2013 Group Inc v Tiger Calcium Services Inc,2017 ABCA 316 at para 34, 58 Alta LR (6th)
209.

Background

[3]  The appellant, Alvarez & Marsal Canada Inc, was the court-appointed receiver (the
Receiver) for seven companies, collectively referred to as Reid-Built, a residential home builder.
Reid-Built was placed in receivership and the Receiver appointed under the 5/4 by court order on
November 2, 2017. The receivership order gives priority to the Recejver’s charges over other
claims.

[4]  OnNovember 24, 2017, the Receiver applied for an order granting it the authority to repair,
maintain and complete Reid-Built’s properties, and a corresponding first priority charge as against
each specific property for any expenses incurred (Property Powers Order). Such expenses are
included in the Receiver’s claim for fees and disbursements (Receiver’s Charge). The Receiver’s
application was heard on November 29, 2017. At the same time, the chambers judge heard
applications filed by two secured creditors of Reid-Built, both of which disputed the priority for
the Receiver’s Charge. Before those applications were disposed of, the respondent Edmonton
applied to modify the Property Powers Order, or alternatively for a declaration that its special lien
for unpaid property taxes ranks ahead of the Receiver’s Charge.

[5]  The chambers judge dismissed the applications of the secured creditors (that part of his
order has not been appealed), but granted Edmonton’s application. The Receiver appeals.

Issues on appeal

[6]  The issue on appeal is whether the chambers judge erred in principle in his approach to the
applications before him. The Receiver submits that the chambers judge erred in the exercise of his
discretion under s 243(6) by relying on considerations that were incorrect in fact or in law.
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[7]  The Receiver also submits that the chambers judge failed to provide the parties with a
proper opportunity to make submissions on the point, thereby breaching the duty of fairness.

18] For the reasons that follow, we have decided that the first ground of appeal must be
allowed. The chambers judge improperly exercised his discretion in deciding that the Receiver’s
Charge ought not to rank ahead of Edmonton’s property tax claim. Given our decision on the first
issue, it is not necessary for us to consider the procedural fairness issue, and we have not done so.

Analysis

[9]  Section 243 of the BI4 deals with the appointment of a receiver by the court on the
application of a secured creditor. This appeal concerns the discretion granted the court by s 243(6),
which governs the making of orders respecting the payment of the receiver’s fees and
disbursements and, in particular, gives the court the discretion to grant a super priority to a
receiver’s claim for fees and disbursements. It provides:

(6) If a receiver is appointed under subsection (1), the court may make any order
respecting the payment of fees and disbursements of the receiver that it considers
proper, including one that gives the receiver a charge, ranking ahead of any or all of
the secured creditors, over all or part of the property of the insolvent person or
bankrupt in respect of the receiver’s claim for fees or disbursements, but the court
may not make the order unless it is satisfied that the secured creditors who would be
materially affected by the order were given reasonable notice and an opportunity to
make representations.

[10] The standard receivership order template provides for such a priority. The intended
purpose of the template, which was developed as a joint project of the insolvency bar and bench, is
to standardize receivership practice. It has provided guidance for practitioners and the judiciary
since its inception. The standard receivership order does not bind the court, but serves as a standard
form from which deviations must be blacklined before the court grants the initial receivership
order. The receivership order issued in this matter included the following provision with respect to
the Receiver’s accounts:

Any expenditure or liability which shall properly be made or incurred by the
Receiver ... shall be allowed to it in passing its accounts and shall form a first
charge on the Property in priority to all security interests, trusts, liens, charges and
encumbrances, statutory or otherwise, in favour of any Person (the “Receiver’s
Charge™)

[11] Edmonton objected to the Receiver’s Charge being granted priority over its claim to unpaid
property taxes. It pointed out that s 348 of the Municipal Government Act, RSA 2000, c M-26
[ MGA], grants to Edmonton a special lien over land and any improvements on it for property fax
amounts owing. Section 348 provides:
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Tax becomes debt to municipality
348 Taxes due to a municipality
(a) are an amount owing to the municipality,
(b) are recoverable as a debt due to the municipality,
(¢) take priority over the claims of every person except the Crown, and
(d) are a special lien

(i)  on land and any improvements to the land, if the tax is a
property tax, a community revitalization levy, a special tax, a clean
energy improvement tax, a local improvement tax or a community
aggregate payment levy, or

(i1) on goods, if the tax is a business tax, a community
revitalization levy, a well drilling equipment tax, a community
aggregate payment levy or a property tax imposed in respect of a
designated manufactured home in a manufactured home
community. [emphasis added]

[12] Edmonton argued that its lien for unpaid property taxes should rank ahead of the
Receiver’s Charge, as Edmonton, whose claim is fully secured and in first position, will not gain
any benefit from the receivership. In short, as Edmonton’s claim will be paid out in full regardless
of the receivership, it should not have to bear the cost of the receivership.

[13] In addition to Edmonton’s application, the chambers judge had before him two other
applications from secured creditors—a mortgagee and a builders’ lien claimant. The first, ICI
Capital Corporation (ICI), had a first mortgage on certain of the debfor’s properties and sought to
have the stay lifted so that it could take proceedings to enforce those mortgages. ICI also argued
that, as a first mortgagee, it should not yield its priority position to the Receiver, a position similar
to that taken by Edmeonton. In the absence of evidence of prejudice to ICI, the chambers judge
declined to lift the stay, although he gave ICI leave to reapply should circumstances materially
change. The other applicant, Standard General Inc (Standard General), a contractor to Reid-Built
that had filed builders’ liens against certain lands, argued that Alberta’s builders’ lien legislation
establishes its priority position ahead of the Receiver. That argument was dismissed. The
chambers judge ultimately determined that it was appropriate for the Receiver’s Charge related to
the assets in question to take priority over the builders’ liens.

[14] The chambers judge exercised his discretion to grant the Receiver’s Charge priority over
the claims of both the mortgagee and builders’ lien claimant. Relevant to his consideration was the
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decision in Robert F Kowal Investments Lid v Deeder Electric Ltd (1975), 59 DLR (3d) 492, 9 OR
(2d) 84 (CA) [Kowal), applied in Royal Bank v Vulcan Machinery & Equipment Ltd, [1992] 6
WWR 307, 13 CBR 69 (ABQB). Kowal refers to a general rule that secured creditors may not be
subject to the charges and expenses of a receivership. This is so because, “the general purpose of a
general recetvership is to preserve and realize the property for the benefit of creditors in general.
No receivership may be necessary to protect or realize the interests of lienholders”: Kowal, quoting
Ralph Ewing Clark, Clark On Receivers, 3rd ed, vol 1, s22, p 25. There are, however, exceptions
to that general rule, three of which were enumerated in Kowal:

1. ifareceiver has been appointed at the request or with the consent or approval of the
holders of security, the receiver will be given priority over the security holders;

2. if a receiver has been appointed to preserve and realize assets for the benefit of all
interested parties, including secured creditors, the receiver will be given priority
over the secured creditors for charges and expenses properly incurred; or

3. if the receiver has expended money for the necessary preservation or improvement
of the property, the receiver may be given priority for those expenditures over
secured creditors.

[15] These principles are well accepted and proper considerations for a court in exercising its
discretion under s 243(6). The principles are also expressly incorporated in the explanatory notes
to the template receivership order, which also states that the order should be modified so as not to
provide for priority over a security interest holder if none of the exceptions apply.

[16] In his discussion of the applications by ICI and Standard General, the chambers judge
made several pertinent observations with respect to the policy considerations relevant to the
prioritization of the fees and disbursements of receivers (Decision at paras 136-137):

[136] The difficulty with making a determination at the outset of a receivership
(even a liquidating receivership) is that the nature and extent of the work necessary
to preserve, protect, maintain, and eventually liquidate a particular asset is
unknown. I do not see that claimants with a proprietary claim are entitled to a free
ride in a receivership, such that they should be responsible for payment of the costs
of the receivership as they relate to the claimants’ claims and the cost of monetizing
the claim. Those costs may include a part of the Receiver’s general costs as well as
those that can be specifically tied to the specific assets in question.

[137]  Up front, it is appropriate to have the Receiver’s charges rank ahead of
claimants who will benefit from the Receivership, to the extent that they have
benefitted from the Receivership. That means that for creditors who may benefit
from the Receivership, the super priority is generally appropriate for the Receiver’s
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fees and disbursements, on the expectation that these fees and disbursements will
ultimately be fairly apportioned.

[17} In making these observations, the chambers judge rnightly recognized the modern
commercial realities that affect receiverships. The super priority is necessary to protect receivers;
without security for their fees and disbursements they would be understandably concerned about
taking on receiverships. This is in keeping with the decision in CCM Master Qualified Fund v
blutip PowerTechnologies, 2012 ONSC 1750, where it was noted that in CCAA proceedings,

]

“professional services are provided ... in reliance on super priorities contained in initial orders”.
We agree with the observation of Brown J at para 22 that:

.. comments regarding the need for certainty about the priority of charges for
professional fees or borrowings apply, with equal force, to priority charges sought
by a receiver pursuant to section 243(6) of the B/4. Certainty regarding the priority
of administrative and borrowing charges is required as much in a receivership as in
proceedings under the CCAA...

[18] The chambers judge also noted that the creditor who brings the application for the
receivership should not be left to bear the entire financial burden of the process. Rather, those
costs should be shared equitably amongst all the creditors. As was noted in JP Morgan Chase
Bank NA v UTTC United Tri-Tech Corp (2006), 25 CBR (5th) 156 at para 45 (and cited in Caisse
v River, 2013 ONSC 6809 at para 22), where a receiver is “appointed for the benefit of interested
parties to ensure that all creditors are treated fairly and to ensure a fair process to deal with the
assets, there is no valid reason for a secured creditor to avoid paying its fair share of the
receivership costs”.

[19] Finally, the chambers judge noted that “[f]or creditors who have little if anything to benefit
from a receivership, or who see their security eroding because of the passage of time or the costs of
the receivership, their remedy 1s to apply to lift the stay” (para 141).

[20]  The chambers judge reasonably applied these principles in declining to give priority to the
claims of ICI and Standard General over the Receiver’s Charge. In our view, those observations
and policy considerations were equally apposite to the application by Edmonton. However, the
chambers judge approached Edmonton’s application differently. Having decided that Edmonton’s
position “may be properly subordinate to the Receiver’s fees, disbursements, and borrowings”, the
chambers judge held that this was not an appropriate case in which to subordinate the municipal
tax claims to the costs of the receivership.

v First Leaside Wealth Management Inc (Re), 2012 ONSC 1299 at para 51.
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[21] There is, in our view, no principled reason for drawing this distinction between
Edmonton’s position and that of the mortgage and lien holders. The chambers judge’s reasons for
granting Edmonton’s application are summarized at para 171:

On the facts of this case, it being a liquidating process and there being no apparent
benefit to Edmonton arising out of the Receivership, Edmonton’s priority for
property taxes is not subordinate to the Receiver’s fees or approved borrowings.

[22] We agree with the Receiver that the chambers judge’s conclusion that “there is a less
convincing case for secured creditors to participate in the Receiver’s costs when the intent is to
liquidate™ is not supported by the law. The use of the term “liquidating receivership” suggests that
there is some other type of receivership with a different intent. As is stated in Bennett on
Receivership, “the purpose of the receivership is to enhance and facilitate the preservation and
realization, if necessary, of the debtor’s assets for the benefit of all creditors”. A court-appointed
receiver of an insolvent company is expected “to realize on the debtor’s assets and pay the security
holders and the other creditors who are owed money”: Frank Bennett, Bennett on Receiverships,
3d ed (Toronto: Carswell, 2011) at 6.

[23] The policy behind receiverships is that collective action is preferable to unilateral action.
The receiver maximizes the returns for the benefit of all creditors and streamlines the process of
liquidation, As was noted recently in Royal Bank v Delta Logistics, 2017 ONSC 368 at para 26:

The whole point of a court-appointed receivership is that one person ... is appointed
to deal with all of the assets of an insolvent debtor, realize upon them, and then
distribute the proceeds of that realization to the creditors.

[24] With respect to [CI’s claim, the chambers judge held:

[ do not see that it is appropriate at this stage to exempt ICI from potential liability
for whatever portion of the Receiver’s fees, disbursements, and approved
borrowings may be apportioned to ICI on any of the properties it holds mortgages
on. ICI does stand to benefit from the Receivership in that the Receiver will
preserve and protect the properties, collect rents and ultimately monetize the
security. [CI would have to be doing these things themselves if the Receiver were
not doing so. (para 159)

[25] Thisisareasonable conclusion. However, the same could be said for Edmonton’s claim for
priority. There is nothing on the record to suggest that Edmonton will receive no benefit from the
process undertaken by the Receiver on behalf of all creditors. What is known is that Edmonton
would have to run individual auction proceedings for each property over which it has a municipal
tax claim, and would incur costs in doing so. Under the receivership process, Edmonton’s
outstanding taxes are being paid out as properties are sold in an orderly fashion, Edmonton
acknowledges its security 1s not at risk in this process. There is no evidence that the running of
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individual auctions would serve to maximize the value of the properties; rather, it is likely that the
opposite is the case.

[26]  Although the court has discretion under s 243(6) with respect to the priority to be given to
receiver’s charges, the exercise of discretion must be on a principled basis. For the foregoing
reasons, we have concluded that the appeal with respect to Edmonton’s application for priority
must be allowed. The Receiver has a super priority for its fees and disbursements in accordance
with the original receivership order. As was noted by the chambers judge, the amount of those
costs to be paid by Edmonton, and the other secured creditors, will ultimately be the subject of an
apportionment exercise. Issues raised by Edmonton in this appeal regarding the extent to which it
benefits from the receivership process may be relevant at the apportionment phase.

Appeal heard on February 7, 2019

Memorandum filed at Edmonton, Alberta
this =5 '™ day of March, 2019

ﬁu%(fifizea to sign for: Paperny J.A.
%Mﬂ——-’
LVV - Greckol LA,

p.J o

ofized to sign for; Khullar J.A.

11712



7804224127 Court of Appeal

Appearances:

H.A. Gorman, Q.C./A.M. Badami
for the Appellants

A. Turcza-Karhut/C.N. Androschuk
for the Respondent

09:34:40a.m.

03-25-2019

Page: 8

12712





