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LOAN ADMINISTRATION AGREEMENT ("AgreenH1ltt") 

YK Projccts~$3.5 Million Priority 

This Agreement made the 3 J st day of August, 20 I I 

8ETWBEN: 

Arres Capita/Incorporated (registered in British Colulnbia as Westem Anes Capital Inc.), a 
body COf'pomte incorporated under the laws of the Province of Albert::;!, having F.Ul ofJIce at 204, 
t 324 ~ II til 1\ venlle S, W., Calgary, A B, 1'2C OM6 

(" AJ"re~ Cnpitaf') 

AND: Brian Seldya- Olympia Trust Ace!. #78676 

Residing at 601 lib Avenue N.E .. , Calgary, Alberta. T2E 1 B2 

WHEREAS; 

A. 

B. 

C. 

D. 

Arres Capital carries on the business of mortgage lending and brokering ill various provinces or 
Can~da; 

From time to time Arres Capital ammges mortgage Loans with bO!'l'owct$, portions of which may be 
£hared wit!1 variolls Co-lenders; 

The Co-lender herein is interested in participating in sl,Ich Loans; 

The parties wish to set out the terms that govern the relationship between the TnJstee (Arr'es Capital) 
and the Co-lendel' and the manner in which the Loans will be administered, in the event that a Loan IS 
made; 

E. The Investor desires to particip<lte in the Loan on thl;: terms and conditions contained in this Agl'eemt;ltlt to 
the extent ofthe Tnvestor's Pl"oportionate Share being $75;000.00. This $75,000.00 is in addition to the 
$100,000.00 already invested, bringing tbe total to .$175,000.00. 

F. A l:OPY of the commitment letter signed by the borrower is attached here to as "Schedule AI> 

NOW THEREF'ORE th!s ,LI,greement witnesses that in conside!'<ltion Dfthe mu.tual covenants <'Il1d agn::el11ents 
contained in this Agreement, Arrcs C<1pital and tlv;l Co.lender coven:ant a.nd agl'ee as follows: 
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A.RTICLE 1 - DEFINITIONS 

I , J Defil1 itions 

For the purpose of this Agreement, the following expressions shall have the following respective meaning>:: 

"Affiliate" has the meaning asoribed thereto in the Business Corporations A(;I (British Columbia); [the 
Secmities Act docs not have ". definition of Affiliate but the DCA does, 

"Agreem~nt" refers to 1:118 whole of this Agreement, including but not limited to all schedules, offElI'ing 
memoranda, commitment letters, kttel"l:l and othel' docliments attached hereto, and not to any paltkular article, 
clause or other portions thcrco( and includes any and every instl'umenl !!Llpplement.ai hereto; 

"Trustee" means AJ'res Capital Tncorporated and any Affiliates. nominees, assigns Qr agents appointcd by Arres 
Capital Tncol'porated to administer, manage, service, or enforce at1y Or all the ter111S oftbis Ag1'ccment, the LO<l1l 
or the Security; 

~!Associate,j has the meaning described thereto in the Business Corpm"otlons Act (British Colu!llbi~.); 

"Borrower'~ Commitment LetteJ'" meOillS the bOl'l'ower's cOlllmitment letter attl1ched hereto as Schedule A. 

"Business Dny" means a cit1)' other th<ln <l SatLirday, Sund<lY 01' any day that is" stan.llUry or 111111licipol floliday 
in British Columbia: 

"Can traded Borrower Rate)) means witiJ respect to any Loan, the intetest I'llte payable by the borl'ower to The 
Trustee regarding sueh Loan as more particu1~rly disclosed and described in the Co-lender Commitment entered 
into between The Trustce and the Co-lender regarding such Loan (or any replacement thereof); 

"Contracted Co-lender Rate" means with respect to any Co"l,mder Loan, the Interest rate payable by The 
Tl'ustee to t11e Co-lendel' regarding such Co-Ietldct Loan as more particularly disclosed and described in the OJ· 
lender Commit.ment entered into between The Trustee and the Co-lender' regarding SllCh Loan (or aMy 

I"eplacemetlt thereof); 

"Co-lendl\!- C()mmitmcnt", attached hereto as "Schedule F''' means the dooument executl;id by the Co-lender 
whoreby the Co·lendet's commitment to participate in a Loan opportunity is formalized itl writing, including 
specific reference to the terms and conditions on which the investment is made including the Contracted Co
lendcl'Rate; 

"Co-lender" means the Co-lender to tliil) A.greement and any other pCl'Scn or entity, including The Trllstee i'l11d 

a.ny Affiliate that illvests as a co-lender, havit1g an undivided interest in commOn with all otl1cr Co·lenders, in 
the same LQan; 

"Cn-Ienders" mean's all the Co-lendel'S tllat participate in a particular Loat1: 

"Costs" means all costs or expenses incurred by the Trllstee in enfotcing or pl'cserving or othelwisc protecting 
the Secl.lI'ity 01' the ReOlf Property thl;] title of whicll is encumbered by the Security, includillg bllt not limited to 
AlTes Capitcll's [ntemal Costi), legal fees, accounting fees. monitor fees, preservation costs, protective 
disbursements, pl'Opelty taxes, insurance, municipal fees, third P~.Ity expert fees, anel appraisals. 

~'Jf)tcrnal Costs" means either the Spread Rate, ifa Spread Rate is being llsed to determine the Trustcc'R fees, 
or if as prcad Rate IS not being so lIsed, then I %, multiplied in either Cllse by the face vnlue oCtile Mortgage 
every 12 months from the date upon which a Loan goes into default or, if the d efmult continues for portlnn::; of@ 
12-month pel'iocl, a pm rat<1 portion ofeElch 12~montfl period during which tile default continues until SLICIl time 
as 111(; Loan has becn recovered or all enforcement proceedings have been concluded, 

"IAI\HI" fir "Loans" means indebtedness Or obligations in which the Co-Lender has a beneficlal interest and 
which is secured ai' collateralized by a Security: 

"Mortgage" rilcans a mortgage, hypothec, deed or trust, charge or other sccmity interest of or in real pl'Opcrty 
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l1s~d to secure obligations to repa)' money by a charge UpOIl the underlying re!11 property, whether evicknced by 
110tS~, debentures, Illortgazes, bond~, a,ssignl11ents 01 purchase and sale <1.gl'eements ()r other evidcncl::s of 
indeb1'eClncss, whether negotiable or non-negotiable; 

3 

"rartidp~ting Interest" means with respect to any Loan, SeDurity, 01' any C01:1ts or other amounts relating to (ll' 

regarding OJ Loan or Secul'ity. the Ctl.L~nder's undividsd benefioial interest in the Loan and Security, Stlch 
Pal1icipating interest, expre~sed as a pCI'C€mtage, Sll<111 be detel'lllined by the ratio of tile principal invested in th~ 
Loan by the Co· lender divided by tile total principaJ advanced by alI Co-lenders' illvestments ()omprising the 
Loan and Security; 

"Person" means and includes 1l1dividuals, corpol'atlOlls, limited corpol'<ltlons, joint stock companil:'l~ or 
<3ssoeiations, joint ventures, a~sociatlons, C[)lllp<Loies, trusts, banks, trust companies, IatlfJ trL1~ts, investrm:nt 
trusts, societies or othcr entities, organizations and syndicates whether 01' not legal entities and director!), 
officers, trustees, executors, or other legal represcnt<'ltives and gqvernments and ?.gencies and political 
subdivisions thereof; 

'(Real Property" means pl'Operty which in law is re,,1 property and includes, whether 01' not the sam~ would in 
law be teal property, rightfJ 01' intet'csts in real pl'operty, including charges, leasehold interests, mOI'jgages, 
undivided joitlt interests in rcal propeliy (whether by way of ten<'l.ncy-in-common, joint tenancy, co-ownl:r~h ip, 
joint venturc or otherwise) and buildings, structlll'es, improvements and fixtures located on 01' ~Ised il1 
connectIon with t.he real property; 

"Security" means any mortgage, charge, deed of trust, pledge, lien, hypothec, encumbrance, conditional sale Or 

title retcntion agreement, a~signm~nt'by way of or in effect as secLirity. general secul'ity agreement, gual'at1tee 01' 

any other document or assurance intended to provide security for a Loan: 

'~Senlicing Standard" means the standal'd of !"oan administr<ltion reqltired of The Trusl:ee as set out in Anick: 
2.4; 

"Spread R~.te" means with rc~pect to al1)1 Co-lender Loan the di rren::nce between the interest rate payable to 
The Trustee by tbe borrower at the Contracted Borrower R<lte and the interest rate payable to the Co-lender at 
the Contracteci Co-Iendel' Rate, determined by ~ubtl'actjl1g the Contracted Co-lender Rate from Ihl: Contracted 
BOl'l'ower Rate; 

"Tr'ustcc" means Arres Ca.pital. 

1.2 Schedules to this Agreement 

The i'bllowing Schedules are att<lched to and form a part of this Agreement 

Schedule A ~ Born)wer's Commitment Letter with Exl1ibit .I a11:aclled 
Sched u Ie B - Selle<! uk of Lands being used as Security 
Schedule C - J nvestoriLender Confllct of Interest Disclosure Statement 
Schedule D ~ Arres Capital Incorporated Privacy Policy 
Schedule E - Offering Memorandum for Syndicated Mortga,ges 
Schduk F - Loan SUiiiiYiary Mo Co-lender Commitment 
Schedule G·- Risk Acknowkdgemel1t tindel' Blanket Order 3 I -505 
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AR,TTCLE 2 - i-\,PPOINTMENT OF TRUSTEE, LOAN Al)MINfSTRATTON & TlWSTEE rOWERS 

:;;.1 Appointment of Trustee 

The Co-lender het'eby i!'r<;)voca.bly nominates, constittltes and appoints tile Trustee as its Trustee to llold its 
Participating IntC1'li:st in a Loan. 

2.2 LQjln Administration nnd Trusj:cc Power's 

1) The Co-Lender hereby grants the following powers to the Trustee over the CO-LGllder's 
Participating Interest in the Loan or Loans; 

a. Subject only to tbe t"I'ms oftl1is Agreement, tbe Trustee sha1! have the sole and excl~lsive 
power to adlllinister and manage the Co.Lender's Participating Interest in the manner the 
Trustee determines is appropl'iate. 

b. Subject only to the terms of this ;\gt'eement. the Trustee shaIl lluve the RLJthority to deal with 
the Sccurity in the manm:rtl1e Tl'llstec deterplines is <lppropriate, 'rhe Trustee will act as 
signing <.Jllthority for tIH1·Co-lender and shall enter into all cOll1mitments, oontracts, mortgage 
discharges, postponements, priority <1greemcnt$, subdiviSIon plans, and oblig?ltio!]s in that 
capacity, for and on behalf of the Co~rendc(. 

c, All right$, monies. payments. profits and advantages relating to the Co-tender's Participating 
Interest in the Lo~n belong to and shaH be held for the lise, benefit and adv!ll1lagc of the Co
lendr:;r sl,lbject to the pl'ovisions of this agrecment. 

d. The Trustee, in its sole discretion. may use either its own nanie 01' the name of an Affi liate as 
the regis1'ered Owner oftlle $ccmity ; 

4 

c, If the Tl'ustce ceases to carryon business or becOl11e~ insolvent. makes a general Olssignmcnt fol' 
the benefit Gfits creditors, makes an a155ignlncnt in bankruptcy, 01' is the 5ubject ofa receiving 
order, the Co-Lender h~s the right to have its P<l.rtlclpating Interest in the Security conveyed 
frOIn the naille oftlle Tl'listee to the !lame ofthc Co-tender, The Trustee agrees to execute 
such doculnents as are requi1:ed to effcot such <l change in legal title to the: Security, 

2.3 AdminiSjr:ltion of Loans 

The ll'lIstee (ll1d the Co-Lender agree that the Trustee h;:IS tIle sole and exclusive discretion to take sl,lc11 actions 
as it lilay deem necessary or df;lsirabk to administer, service the Loan$) and enforce the Security of each Loan 
or P~.lticipating Interest, including, but not limited to, retaining and instrlicting lawyers, ac.collntants, receivl;lJ's, 
monit()rll, ot' othr=r profeSSIonal advlscr$ and agents to protect and enforce the Trw;tee's rights and inten;sts 
against a borrower or any otl1er Per~on in respect thereto, and including, without limiting the gelicraITty oftl1~ 
foregoing, the follOWIng specific actions: 

(a) Monitol'ing the perfOl'Il13nCe of t110 LO<1I1S, inclllding tracking the status O[ outstanding p<1Yllicnts, grace 
periods and due datcs, and the calclJlmiol1 and ass<:ssmen1' of othel' (l.pplicable charges; 

(b) Subject 10 receipt of funds, completing progress or other advances undel' the L,o.:1ns ill accordance with 
the TI'ustee', llQl'mal Jendil1g practice; 
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(c) making relilSOll<lble efforts to collect '1[1 payments on account of principal 01' interest payab[c on the 
LO;;l.115 whel'c applicable: ;',nd to calise the borl'Qwer to pel'form its obligOltions undcl' the Loans 01' other 
sBcurity docmncnl:8 relating thereto, including, but not limited to, instituting forecloslIre 01' other 
enforcement remedies, jf nc()cssary; 

(d) udrninistc1'ing the Loans in good faith and in the Trustee's sole discretion, gl'anting 1:0 the borrowel' sllch 
oxtcj1~ion$, ;;rccommodatioI15, il1dLilgences (including reductions ofprll1cipaJ or intel'cst) ()r cQmpromlses 
as IllElY be reasonably necessary or prudent 110l.vin@ regard to tile paliicular Loan and the cft'cull1stanoc~ 
in cxistence at the time; 

(.c) Declding whether real[zatlon IS financially practical or viable in the ciroun1stances; 

(fJ granting pl'iol'ity on title (lVer the MOltgage t<) new hmds the Trustee deems are necessary to preserve or 
protect the Real Property agait1!l1 wasting 01' to seCUl'C the payment of Costs and Internal Costs; and 

(e) Maintaining records and llCC(1LllltS in respect Olc;!lch ],0'111 as set alit in this Agreement. 

2.4 Tltl; Servicil1g Standard 

The Trustee agnes to service the Loans in the same manner, and with the same care, skill, prudence and 
diligence with which it serVices and admini1:;ters its CUI't'CIH Loam fot'lt's own aCC(lLll1t, giving dUl,: considemtion 
to customary and usual stal1dard~ of practice of a commBrcial mortgage loan administrator and mana,get' used 
with respect to loans comparable to the Loans. The Tt'ustce al~() agrees to exercise its powers and discharge its 
cMies undcr this Agreement honcstly and in good faith (the standat'd described in this pMa.graph is heroin 
refBI'1'ed to as the "Servidng Standilnl"), 

2.5 Term ina tiorl of Tru/it 

Notwitilsiitl1d ing any other provision of this Agt'eerl1cnl, the Co-lender's right, titfe and interest in 01' to a 
Participating Interest in a Loan, and the Tnlstee's obJlgalions Lllloel' this Agreement sl;all automatiC!1Hy 
terminate without any action or written notice by the Co-fenoel' ot' Ti"w;tee I,.lpon the OCCLIITence orany of the 
following events: 

(a) TIle repaymcnt to the Co-lender of the pl'incipal amount of its Participating [ntet'cst in the Loan and all 
intcrest and othel' amounts payable thereon ot' in respecl thBl'llof; 

(b) tendering to or receipt by the Co-lender of its Patticipating Intercst III a.IlY amount or in ~.ny fOt'lil 

I'eceived as a fin81 compromise or settlcment witll a borrower in default in respect ofa Luall inclllding. 
but no! limited 10, tile exchange olthe Co-Lender's Pal-ticlpating Interest in ti.le LOHll (or an eCluity stake 
J1\lhc mortga.gor, Or any entity to which the mortgagor's interest is lran$fened, of the Reol Properly 
encumbered by the SecUl'ity . 

(c) a final court order being made t'cgarding t'ealizatioll or enforcement ofa Loan <:ind dealing with the 
disposition of any pl'OCeCdli ofrealizalion, provided that the Trllstee distributes to the Co-lender its 
Par1.icipating Intet'cst in any net proceeds of realization received by the Trustee; or 

Cd) The Trustee dellvcring 1:0 the Co-lender such cxecuted documents as are required to tl'ansfer to the Co
lender that CCMlendel"s Participating Interest in the Loall and related Secul'ity pLtr~uant to Article 2,2 (e) 
above, 
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6 

2.6 Trustee'~ rrrevoclible Option to Repurcbase 

Notwithst;:J.nding any other provision of this Agreement, the Co"lcnder hereby gnl.llts to the Trustee the 
irrevocable right at <Iny time to redeem the Co-Lender'S Pmticipating interest in a Loan for i.1 purchase price 
equal to the Co-lender's Participating Interest in the principal a1l10~lIlt. of sLlch Loan pills any accrued interes1 
payable thereon at the Contracted Co-lender Rate, calculllted as at the end oi'bll~ine::;s 011 the dmy immediately 
pr<;ccding the purchase d@te or, if SLlch day is 110t a BlIsiness Day, the immediately preceding BuSinGss Day, IB~s 
the Co-lenders Participating Interest In' all acc!'ued Costs and expenses relating to the LOan to the extenl slich 
accrued Costs Or <:xpem:es rel<l.ting to the Loan have been billed to the Co-lender but remain ullf)a.id, 

2.7 OefllUlt and Enforcement and Expenses 

The Trustee agrees to take all commcrcialfy reaSOllZ1.ble steps to enforce and protect thf;l Secul'ity and recove,. the 
Loans. 

The Co-lender acknowledges that the time within which the Trl)stee may make the initial determination of 
appropriate action, evaluate the appropriate correr;tive action, if an)" develC1p addi1ion<l1 initiatives, Or institute 
,·ol'ec!O$Lll'e, power ofsak or other enfOl'cement pt'Oceedings or not take a.ny enfol'cement actiOn with respect. to 
the Loans ITIny vary considerably depending on the particular investment. the Real PrOpel1y llnd the bOl'l'ower RS 
perceived by the fl"l.lste«:, the presence of an acceptable party to ~ssume the Loan, and other factol's that apply 
to the ciL'cumstances oHile Loan and Mortg!tge. The Trl.l.8tee may, but shall not be obllg<l,ted to, retain legaJ 
counsel, accountants, rcceivers aI1d other advisol's and eXpeJ1s and <ldvance such funds as it considers 
reasonable OJ' necessat'y in order to preserve, protect, defend or improve the toa.n, Security in tbe Loan, 
investment or any Rcal Property used as collateral for the Loan. 

The Co-Cender agrees that all Costs and Internal Costs incurl'ed by the Trustee in the administratiOIl. servicing 
and enforcement of the Loans both befoL'e·and aJlcr default and enfol'cemr.::nt shall: (a) be p~icl1:o the Trustee by 

the Co-Lender in accordance with Section 2,8 hereofand if not paid by the Co-Lender to the Trustee (b) tOl'll1 
Oll1d COllstltLl1e, as additiomil security ror payment, a first charge against payments of intercst, principal 01' other 
Costs collected on the Loans which charge shall be paid in priority to the Co-LendeJ"'s p"rticipating Intel·est. 

The TI'ustee lTIay ;.jlso place mOf'tgages in priority ahead of the Mortgage to Sccure funds required fot' the 
purposes set out in this pamgraph 2.7 and the purposes set OIJt in paragraphs 2.3, 2,8, 2,9 and 2.10. 

2,8 Interest Pal'ticipation nnd Fees 

In cOllsideration of the perfOl'J11,:lnce of it~ services hel'eunder, the Trustee shall be entitled to a priority alldcation 
l1fthe Interest aocruing and payable On all LO~/ls in an amount eCI',ml to interest calcul<Jted thereon at the Spread 
Rate. lntcrest calculated at the Sprea.d Rate shall be paid to the Irllstee by way of deduction from payments 
received diJ'ectly by the Trustee from borrowers or othel's; In respect ofa Loan. Tn the event the interest received 
from a borrower on a Loan is le$S than the Contracted Borrower Rate the Trustee shall be entitled 10 dedl,.lct <lny 
amoLints deductible under this a.gl'eemCllt, including interest at the Spread Rate, be"fOI'e distributing the net 
intcre~t received to the Co·I';lIlder, 

In addition, 1he CQ-lender acknowl::dges and agri::tiS that the Trustee, [r'om time to time, chaf'gc8 origination fees. 
b1'01(e1'8 fees, lenders fees, commitment fees, I:)xtension fees, participation fee~, renewal fees, NSF fees, advance 
fees, discharge fees, admini~tl'ation fees and similar or other fees to borrowers with respect to LO<lflS, all of 
which fees shall be and I'emain thc $ole property of the TJ'llstee 
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2.9 Costs 

The TruEl.tce shall endeavor to collect the amount of all Costs incLlrred in respect ofa Loan from the borrower 
but. in the event ora shortfall between the Costs incurred by the Trustee and the Costs recovered frolll the 
bort'owct, thc CrJ-1cnder sha1l indemnify the Trustee for ;;tlld shall pay to the Tl'ustee tile Co-Iendel" s share of 
the shortfall in Cost.s, c<llcul<1ted by multiplying the Co-lender's Participating Intcl·c£;t in the Loan by the amount 
of the ~hol'tfall. within five (5) days of demand by tho TrUSler:: pills illt~rest at the Contracted Borrower Rate if 
the shOfifal! in Costs is not paid within the afol'esaid nyC (5) Jays, and the Co-Lender hereby grants to tlw 
Tr'lIs1ee a lien and pl'ior'ity llver the Co"LendCl"s Participating Interest in the Loon fol' any shol'tfall in Cost's, 

The Tl'ustee may borrow money to fund any shOf1fali in Costs and shall be entitled to register a mortgage on titk: 
to the Real Propelty ill priority t.o the Mortgage in order to secure the repayment of the borrowed funds and the 
Trustee has the powet to sign any priority agreement and anciIJary documents in order to register the mQligage 
for the shortfall in Costs <l11ead of the Mortgage, 

2.10 Interest 

TQtnl intel'est paid by the borrower (contracted borf'ower' I'ate) is to be 13% per annum (ot;ling 1.2% pel' annum to 
the investot· and I !YO per anl1um to the trustee for adm.inislratioll and 10<ln servicing), 
The Co-lender 8grees to pay the Truslee interest on nil Costs, expenses, indemnified amounts and other monies 
payable by the Co-lender to t.he Trustee pursuant to this Agreement, the Co-lender Commitment 01' <=I.I1Y Other 
Co-Lender Loan Documents in respect of a Coan at the Contracted Borrower Rate charged for sLich Loan, 
calculated 1'11011thly from the date stich amounts bccome payable to the date of payment bnth before and after 
judgment. 

2. I I Books and Records 

At all times, the Trllstee shall keep timely, complete and accurate books 0(' acc{)unt and records relating to 
Loans and the !'lervices pC"fol'li1cc! hereunder by the Trustee, which books of accoul11 and records S11811 be 
accessible for inspection by the Co·lender at any tlme during ordinary business hours witlll'easonable notice to 
the Tr'ustee, All t'ecord;;, papers, pollck:s, documents, files and other infOl'm<J.tion and materials regarding the 
Trustee Or a LO<Jn are and shall be and remain forever the property of the Trustee. The Co-lender covenants not 
to retain OJ' make any copies, extracts or reproductions ofthe informatiOIl without the ptior written consent of 
the TI'l)stee which cOllsent may be subject to conditions established by the Trustee. 

ARTICLE 3 - CO-LENDER RIGHTS; OBLIGATJONS, CONSE-NTS AND ACKNOWLEDGEMENTS 

3.1 Specific COI1Sent~ and Acknowledgements 

The Co-lender acknowledges consents and agrees to the following; 

(a) The Tn/stee and its pl'incipaJs, Afnliates, Associates and employees, may purchase witl1 their own funds 
and own as Co-Lenders, a P<i./1icipating Interest in atlY Loa.n ~.nd the Trustee may also sell Participiltlng 
Intere/lts in such Loan~ to other Co.tenders, .. 

(b) The directors, officers, employees, Affiliates and Associates of the Trustee are engaged in a wide r,mge 
of investing and other business activities which rnay include Real Property fimmclng of real estate 
developmBnt projects that rnay compete with the project in which thl() Co-Iendcr hp8 invested. 

(c) The services Qfthe Trustee and its dlrectOl's, officel·s and employees are not exclusive to (he Co.lencict' 
Qr any Loan, and (he TruEitee, Its directors, omcers, employees, Associates and Affiliates Illay .1(. aI1y 
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(d) in accordance with the Servicing Standard, the Trustee will collect infol'1nation and documentation Crom 
borrowers and other thil'd parties in respect of the Loans it offers to the Co-lcmJer for investment: 
however, the Trustee makes no repJ'Elsent<ltion Or warranty I'egarding the i'1.CC\lI'<lcy 01' completeness of 
sLlch information and doclimentation; 

(e) The Trustee is Linder no obligation to make payments to the Co-lender hereunder in I'cspect of its 
Participating Interest in ~t Loan unless and LlDtil payments are received by the Trustee from the bDITowel' 

or other Person in I".:spect of the Loan in <J.llY particular month; 

(I') The Co-lender has an undivided, bcneficio! intel'cst, in an .;11T1ount equal tD the Co-Lender' g 

Par1.icipatlng Jntel'e~t, in the LQan and Security in CQl11nlOn with all other' Co-lenders; 

(g) the Trustee, in its absolute discretion, mOlY, btlt shall not be n:quired to, Pl)t any iSSLIC dea.! ing with the 
enforcement or administration of a.ny Loan to a vote by the Co-Ienoel's participating in slIch Loan, 
either at a meeting cal/sd for that pltrpose or by a notice in writing, Porms of notices, ::l.pprovals in 
wdting, notice periods and oonduct of meetings sholl be reasonably decided by the Trustee, Whose 
decisions on procedUre shall be final and binding, The Co-lender agrees that the result ofany stich vote 
shall be l"inal and binding on it for all purposes, The Trustee shall be entitled to vote if It holds a portion 
ofth~ Co-lender [.oan in its own right as a Co·lender, Each Co-ielloel' shall have a weighted vote eqt1fd 
to its Participating; Interest in the Co-lender Loan, and each vote 3/1all b('J decid.ed on by sill1ple majoi'ity 
of the PaJ1:icipating Interests 1'epresented by the votes east by Co-Len dei'S entitled 10 vote and who C<lst 

their votes eHher in person or by written proxy lit the meeting ~t \o .... hich the VQte was held Or ,vllo sent in 
thcii" votes in writing in response to a request by the Trustee fOf wfitten respon~e$ and votes. Nothing 
herein shall pl'event the Trustee from applying to a Court of competcnljurisdictiotl Jbr advice and 
direction, should the Trustee deem it necessary; 

(h) the total principal 8dvaTiced all a. Loanl11ay increase alter the date tllatthe Co-lender's funds afe 
advanced to the Tru!)tee, in which case the Co-lendB!"S Pal'tieipatin,g Interest in the Loan will decrease 
ill direct proportion to the illCrease in the principal of the Loan as such additional advances me l11ade; 

(i) the Co-Lender acknowledges that it has read the Offering MSl1lot'<lndum for Syndicated Mortgages 
att[lched to and forming part of this Agrecl1ll;)l1t and in particular acknowledges that there arc ri~ks 
inherent In pal·ticipatrng in a Cq.lendel' Loan and that. in making such investment decision, the Co
Lender is relying solely 011 its own judgment, accepts the risks associated with slIch inVtRtment, 
Il1cJuJing, but not limited to, delimIts by the borrowet'. nuctuating property valucs and lack of liq~lidlty, 
The Co-Lender undertakes to review each Loan with s~lch independent pl"ofessional advi~ers as the 
Co-lender cDnsiders appropriate and agJ'ees that the Trustee is not promoting the Loan but simply 
making investment Oppol'tLlnities available to Co-Lenders who have detennined that the Loans are 
~tJitablc investiTfl5rits for the CO-Lender; 

(j) The Co-Lender acknowledges that the Trustee will be the Icgal1:ltle holder to the Security and that the 
Co-t.ender has <I bendici",l inttl'c$t in the Security, The; Co-Lender agl'ees that it shall riot I'egistcr a 
caveat 01' any othel" charge or intel'est III the applic<'l.bfe latid titles I'egistry to evidencl;! its beneticial 
Illteres1 in the Security. Without limitation, if the Co-It;lndel' registers Sltch an Interest, it shall fOlihwith, 
upon request or the TI'lIstcc, discharge .such J'egistration, and the Co-lend el' shall be li~blc for all Costs, 
expenses and damages (including lega.l costs 011 a solicitor find hi:> Qwn client b:;Jsis) paid or suffered by 
[he Trustec or other Co-Lenders 011 account of stich registration" 

(k) The Co-Lender agrees th;;).t the TI'ustco shall have the sole and exclusive right to conduct cnfOl'cemr.:nt 
proceedings and to determine the be!)t COurSe Qfaction to protect and recover the Loan and the; Co
Lender's PClliicip<1ting 1I1terest in the Seclll'ity. The Co-Lender funher agrees th"t it dpes not have the 
legal staJHling to oppose the Trustee't; COllrt proceedings to enforce the SeGUl'lty 01' recOVer Qr protect the 
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(I) If the Co-Lender, despitc paragrapll 3" 1 U) Oll1d (k) above, prosecutes a COLlI1: ~c1:ion agflinst: the Trustee 
the Co-lende1' agrees to post cost with the CO\.II'1; at the commencement aftlle proceeding and flll"ther 
agrel;ls that if the Co-Lender is unsuccessful in that action, the Co-Lender shall pay the Tmstee all the 
actuaJ OLit oi'p()[;kel" legal and othel' expenses, including the Trustee's time based On the Tru~tee's 
hourly rate, and that those expCnse$ shall be paid immediately by thl;: CQ-Lender or shall be dedllcted by 
the Trustee frOIll any payments that might be made toward the Co-Lendej" S Partic.ip~lting Interest 

(m) The Co-Lender agrees that the Trustee may, in ol'der to e"nfol'oe tho Security lind recover 01' pt'otect the 
Loan, Security, Rcal Propeliy and the Co-Cender's Pat'ticipating Interest, be requil'ecl(o raise other 
funds fltld that if SLich funds are, in the exclusive opinion ofthe Trustee, required, the Trustee may 
f'cgistcl' mortgages on title to the Real Propt~rty that rank in priority ahead of the Security in order to 
secure the funding the Trustee determines is necessary, 

3.2 .JOint and Non~Jndi ... idllal CO-lenders 

1 ra Participating Interest in a Loan is held jointly by two or more C()~knder$, or by a corporation Or ()jher non
individtla.l, the Trustec is irrevocably 1'll,Ithorized to deal with and take instructions from anyone of tile joint Co
lellden~, 0\' anyone director or officel' of a corpomtc Co-lendel' or such Person rcpn:;;senting tlli;lITlselves as having 
such flllthority in re!;pect of a non-individual other than a· corpol'ation, and Hlch def;1ling OJ' instf'lIctiulls shl'lll bind 
811 othel' joint Co-lenders 01' the cot'pot'ate 01" llon-individUSlI Co-lender, as the c<lse may be, Nonc of the TnJstee, 
its director!;, officers 01' employees silalll1e bound to ensure or otherwise in'ltlitc into the pedclI'lTl!ltlce of an; 
trust. express, implied (Jr constl'uctive. Ot' of any charge, pledge Of' equity to which a Pat1:icipating Intel'est is 0\' 
may be $uhject, ar to (lsceJ'tain Of' inquire whethel' any dealing in respect of a Partic.ipating Interest by a Co
lender 01' by his or he1' PersOllalrepreselltatives is authori7.ed by stich trLlst, chal"ge, pledge, or equity, or to 
recognize any Persall as having any intere~t therein except for a Co-lender, 

ARTICLE 4 ~ DISTRIBUTIONS 

4,[ Distribution of Loan PlIyments 

The Co-lender shalJ be entitled to rtlcr;ive interest on it$ P<1.rticipating Intr:;reS1: in (l Loan calculated at the 
C(1I1tracted Co·lender R~ttc for such Loan but ilul"l.iect to the turns ofthis Agreement and any Other LOan 
Documents including, without limitation, those terms pt"oviding for deduction of certain amounts in priority to 
distributions to the Co-lender, 

Unless superseded by any Other 1.,Ofln DoeLirnent~: (<3) on a l11()nthly basis the Tru:stee will distribute to the Co
lclidcr its Pl'opol'tlol1at~ share of the net interest t'cceived by the Trllstee -rJ'om a bOi"rtlwer in l'est:Ject of tile Loan 
aft.er dedu(;li(JIl oh.ny intuesl Costs, aiiocation1), fe':!s, reSCf'ves, expenses or d is!Jul'semen15 pro"peI'ly payable to 
the Trustee by the Co-lendel" or deductible by tile Tt'ustee with regatd to the Loan in accordance with this 
AgreEment and any Othel' Loan Documents: and (b) ~ny partial payments of principal or iliterest received by 
the Trustee in f'cspect of a Loan \viJl be paid to those participating Co-lendr:;rs pro rata in accordance with their 
Participating Interests in SLich Loan, 

The Tmstee is under no obligatioli to lTI<Jke payments to Co-knders unless and until payments are received from 
th(~ bOl'l'awer in any p~I'tlcular month and repayment of the pl'incipal amount ofa Co-lellder's Particip<ltillg 
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Intel'est will be made within five (5) Business Days of receipt thereof by the Trustee ft'om the borl'ower ill 
respect ofa Loan, 

Whel'~ a Participating Interesl is held jointly by two 01' more Co-Iendel's., any payment in respect or such 
Pm1icipating fnterest will be pa.id to the order of all Co-lendeJ'S of such l~artjcjpating lntcrest failing wl'ittcn 
illstrllctions fl'om all Co-lenders to th~ contrary and Hlch payment ~h"JI be a valid discha.rgf; ofthe Trustee's 
obligMions, 01' a pot'li(ln ofthern, to the Co-Lenclet'. In the case of the death of ol1e or III ore j oil1t Co-lenders, allY 
p[lymel1t in respect of such P~1I1icipating Interest may be paid to the survivor 01' sw'vivors ofsLlch Co-lendl.::l'$ 
and such payment shall be ~. valid dischZlJ'ge of the TI'ustee's obligatirJl1s, or a pOI1.iOIl ofthl:!m, to the Co
Lender <lnd th~ deceased Co-Lcndt':r's estolte, 

III the event that the Trustee shall hold any amount owing to a Co-lender which is unclaimed or which cannot be 
paid for any reflSOI1. the Tnl51tee shall be tinder no obligation to invest or reinvest the same but shall only be 
oo/ig\Cd to hold the same in a current 01' other non-interest bearing account pending payment to the Pel'son or 
PSl'sons entitled thereto, The Tn,lstee shall, t1$ <Jnd when t'equired by law, and may at any time prior to sucl1 
required time. pay [tl1 or pmt of such Z1mount so held to the Public Trustee (or other appropriate government 
official or agency) in the [ll"<wince wbct'e the Trustee ha.<; its principal office, whose receipj shall be a good 
&;charge and rc1ca~e of the Trustee, 

1ft.11C Tt"L15tee anticipates holding a Co-lender's f\lnds in ca$ll for a pcriod in excess of seven (7) d[~ys, the 
Trustee will endeavor. but shall be under 110 obligation, to invest .~L1ch funds for and all behalfofthe CO-1Ct1del' 
in a sbort tel'l"rl deposit account, treasury bill aocoullt, gual'anlced investmcnt certificate, or similar instl'llnJent at 
a CanZidian Chartered Bank at a rate of interest then avai lable from such institution Jbr such fund3 and for such 
time period, Z1JI in the sole and exclusive discretion Mthe Tl'Ustce, Notwithstanding the foregoing, the Co-kmder 
authorizes the Trustee to hold a cheque for its funds un-cashed lJntil sllch time as the Loan for which the fundt; 
were paid to tile Trustee is ready for funding or as otherwise directed by the Co-lender n'C)1ll time to time, 

ARTrCLE 5 - LIMIT OF LIABILITY 

5.1 Limit of Liability 

The Tt'll:,tee assumcs no responsibility utlder this Agrecment or any Other Loan Documents or trust 
docLImenta1iM othel' that1 to render the sel''iiiccs called for iii accordance with the Servicing Standard, 1'hl.:: 
Trllstee will not have any liability to the Co.lender for taking any action or n::ft'aining from taking aMy action in 
good raith or for enors in judgment. The TI'I.lstee shall only be liable to the Co·lendcl' by reaSOn of ~cts 
constituting bad f<lith, willf\JJ miscondLict or gross l1egligl.::rlce in I'espect of its duties he!'eunder 01' tiletT tindel', 
anci, subject to the for<lgoing. twr1e of the Trllstee, its Affiliates, A$~ociates, shareholders, dil'ectoI'S, officers. 
employt::e5 OJ' agents 511al! be liable to thl.:: Co-Iendel' or anyone claiming by. thJ'ough Or under the Co·lenc!m', or 
1'0 any RLicceSSOr 01' (l.ssigli of the Co-Icnder' 01' anyone claiming by, through 01' L1ndel' any of them, 

In additi[)fi, :my liability of the Trustec hereunder shall be limited to actual damages incurred by the Co-lender 
(rcgardless of the form of action, whether in contract, negligence OJ' othl.::rwise) and in no event ~hall the Trustee 
be li<lble for consequential, special, Incident:;!! or plmitive loss, damage 01' expense (includil1g without limitation, 
lost pmfits, opPCJJiunity cost!), ~tc,) even if it has bel;lt1 advised of their possible existence, 

5,2 NOll-Warranty 

The Tnlstec, by tllis Agreement or any othel' dOCLImentation, doeS not wal'I'iiln1 or guarantee th~ soundlless, 
colkotability, potential income, profit, return, secLirity or any other rcl<l.ted matter' pertaining to a.ny or all Loans 
and the Co·lencler acknowledges and agrees th!lt the foregoing aspects of each and every Loan arc sokly lhe 
ri~k ofthe Co-lender. 
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i\RTICLJ;; 6-TERM AND TERMINATION 

6,1 Term and Termination 

This Agreement shall cQmmence upon execution by the parties hereto and the payment by the Co-lender of the 
funds it has agreed to commit to the Loan, This Agl'l;lement may be terminated by the Trustee 01' by the Co
lender at any time when the Co-lender does not own a Pa1iicipating Interest in allY Loan being i.1dmill istel'cd by 
the Trustee or, ill relation (0 a palticular Loan, solely by the Trwiitee when the lru$tee ceases to adlllinistel' th8t 
Loan, UPOIl three (3) days' written notice oftel'minalion. This Agreement may 110t be terminated by either party 
while the Co-lender is the holder oh Partioipating Interest in Ii Loan being administered by the Trustee 
PUI'SU8IH to this Agl'llement. 

ARTiCLE 7 - MrSCF,LLANEOUS 

7.1 Secllrity. The Trustee shall bave a lien on the Pmticipating Interest of the Co-lender to en force payment 
of al I amounts owing frr:)111 time to time te) The Trustee by the Co-Iendet under this Agrc1jn1ent. including but 
110t limited to Costs and lntcrnal Costs, 

7.2 PriV~lcy. The Co-lemJcI' hereby acknowledges that it has read and 1I1iderstood th~~ TrLlstee'1) C\lITent 
priva.cy policy, (which forms part of1:1115 document) including specifically the provisions rl.)spcc1:ing the 
collection. use and disclosurc of its pel'sonal infonnation and hereby consents to the Tl'ustCI:;'~ collection, Lise 
,111e1 dise-Iosure of the Co,lcnd(:;r's pe!'sonal information as described in the Trustee's curt"ent IJI'ivacy policy in 
relali(m to both this Agreement and €)llch Loan in which the Co-lender participates from time to time. 

7,3 Loan Participation. Tl1c Trustee has gole discretion in detel'mining which Loans it will make available 
to the Co-Icnder for participation, ifan)" and will contact tile Co,leridel' at the time such Loan is avail@ble for 
p''!rticip<:Ition and will at that lime provide the Co-Lender with all Offel'ing Memorandum and the ec)-Lender' 
Commitment detalling [he LO<ln and seeking the Co-lender's agreement to pa['ticip~te in slich LO;1I1, The Co
Lender Commltmen[ and Offering Memorandum forlll part of til is Agreement and al'e attached to this 
A gl'eClllellt. 

7.4 Notices. Any notice I'eqllil'cd 01' per'mltted to be given hereundel' shall be in vVritillg and shall be given 
by facsirnile or otllel' means of electronic commllnic~tion or by il~nd-dclivery as l1en~inaf1;e/' provided. Any sLich 
notic(:; ifsent by CacsimHe or other means of electl'Onic communication shall be deemed to have been I'cocived 
on the Business Day it is sent or, ifnot sent on a Business Day, then the Business Day 1181<.t following sending, 
or ifdelivered by hand shall be deemed to h~ve been received at the time it is delivered to the applicable ~ddress 
nQted bdow either to the individual de~igna1ed below or to an individual at such address having apparent 
authority to accept deliveries on behalf of tIle addressee. Notices and otller communications sll<l11 be addrsssed 
"18 follows: 

To til c Co"lender; At the addl'ess written above 011 page one. 

To The Trustee: CIO Arres Capital Incorporated at: 204, l324- I I AveMUe SW, Calgllry, A8, T3C OM6 
Attention: President. 

75 Relationship. The Trustee is, and shall perform its duties hetcLindel' as, an independcnt contractor on 
bel18lfofthe Co-lender, The Co-lender and the Trustee are not partners 01' joint venturorS with each other and 
nothing in this Agl'eell'lent ~half be construed so as to make them pariners ~r joint venturol'S or impose any 
littbllity :;15 $Uch QIl either oft!1em, 

7,6 De~llirtg~ with Borrower - The Co-Iendet' agreeSllot to contact Or deal either directly 01' indirectly 
with the bOl'l'Qwet or any guarantOI' regarding the Investment without the prior w['iHen approval ofthe 
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the TI·us((:;(:]. 

7,7 Suhcontnu':ting. In the pcrf(JrmancJ;l of its duties hCl'eulldei" the Trustee may delegi~!:!;: any of its 
ciuties hereunder to a-;\y Person, pl'ovided that no !lLlch delegation shall r<:lieve thl;) Trustee of its duties 
hereundel', 

7.S Other Se!'\<·ices. Tf (lnd to the extent that the Trustee or any Person ::lfflliated with the Trustee 
['enders services to che Co-lender in addition to those specifically J'equired to be rcndered under this 
Agreement, such services wi 11 be compensated scpll.rately as agreed to bctween the TI'ustee or the 
J\ffiliated Person, as the case may be. and the Co-lender 

7,9 Assignment. The Tl'llstee may assign this Agreement to Olll Affiliate or ASl)ociate of the Truste/,; 
without the pl'iol' consent of the Co·l~nder, in which event the Tl'llstcc will be relieved oj' Its (lbl iga.r.ion 
hcreul1del', The Tl'ustc(!: may assign this Agreement to any othcr party witl1 the prior consent of the Co
lendel', The Co-kndel' Illay assign this; Agl'eement only with the pl'lor written con$ent of the Tnlstee, 
which uom.,nt may be unreasonahly withheld, 

7,10 Amendment. No pl'Ovision~ Qfthis Agl'eement may be modified, waived or discharged unless 
such w'aiv61', modification or discharge is agl'ct;ld to in writing by the Co-lender and <l signing officer of 
the Trustee, 

7, I 1 No Waiver. No waivcr by either party hereto at ~IIlY time of any bl'eGlch by the nth!:)r pmiy hereto 
01', or compliance with, any condition or provision of this Agreement to bc performed by such otller 
party shall be deemed a w8ivel' of similar or dissimi lar provisions 01' oonditions at the time or at (LilY 
prior 01' subsequel1t time. 

7. 12 Merger. No agmcmellts 01' l'epte~ent:;ttiOl1s, ora! or Qtherwise, express or implied, with respect to 
th., subject matter hereof have been made by either party which are not set forth or refel'enced expressly 
ill this Agreement. Unlc:ss stated otherwise herein. this Agreement supersedes any pri()r written or 
vel'bal agl'cClTlents betwecli the Trustee and th<: Co-Lender with respect to the ~ubJect matter hereof, 

7,13 Conflict. Where there is a confliot between the provisions of this Agreement and tiny Other Loan 
Documents, the provisions of this Agreement will govern uiliess the pl'ovisions of the Other Loan 
Documents in questIon speciJlcally state that it supersedes any prior 01' othel' agreements wlth respect to 
tht: subject lMttcrthel'eof, which provision will be specijlo~llIy intet'preted as: including this Agreement. 

7, 14 Governing L:nv. This Agrecment shflll be governed by and constl'ued in accordance with tIle laws 
of the Province oCBritish Columbia. Canada, 

7,15 Severability. In the event that any condition, covenant or othel' provision of this Agreement is 
held to b<: invalid Or void by any applicable COltrt of compctentjUJ'isdicti!)n, the same $hal1 be deemEd 
soverable from th<: I'emainder ofthfs Agreement and shall In no way affect any other condition, 
covenant or other provision of this AgrBement.lfsuch condition, covenaht 01' other provision shall be 
deemed invalid due to its scopc or breadth, such condition. covenant (X other provision sIlal1 be deemed 
valid to the extent of the s~ope or br'cadth pel'mitted by law, 

7.16 further Assurances. The pal1ies hereto will execute ~.nd deliver sLich furthel' Cll1d othel' 
instl'lflncnt$, agreelnelli:5 (1l1cl writings and will do and perfonTl and COl.USC 10 be done and pel'fol'lTlcd 
such ILllihel' 1ll1U other acts and things that ll1ay be necessary or deslt'able to give full effect to this 
Agreement and every part of it, 

7.17 Countcrpal-tS. Tills Agreement may be exeeLited in one or more c.:ollnterparts by facsimile. each 
of which 3h~111 be dl;)emcd to be an original but all of which together ~h<lll constitute one and the Same 
instrument. 
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IN \ViTNESS WUll::REOF tilt') par..-tks have executed this Agreement as ofthe day and year fil'st 

<"Ibove written. 

Witness to Execution 
Signed by the Co~!.~.nd~".J:;the presence of: 

c2:~-S-: 
(Signature QfWltness) 

a®{ $LruwCL:IOY; 
(Name ofwitncss) , 
Q)4 w~5 31 A\J.J". ,~c, 

ecqq~.~, t,J:; _ --; \ '4 -S2~_. _ 
(A ddress of witne;:s) 

MBA FS 01/2009 

(N am~ of CQrporati on) 

(A uthorizcd S ignat.ory) 

ARRES CAPITAL INCORPORATED 

Pcr: w~~,~--~ 

Cis 

cis 
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Exhibit 1 to' Schedule A - Extension Terms of YK Priority DIP Original Mortgage of $2 Million 
(being increased to $3.5 Million) 

AGREEMENT AMENDING TEHMS OF MORTGAGE/COMMITMENT LETTER 

THlS AGREEMENT made this 21st day of June, 2011. 

BETWEEN: 

YIC PROJECTS LTD. 
of 364 Cordon Lane 

Vernon, BC VIH 1Z9 

(hereinafter called the "Mortgagor") 

- and-

ARRES CAPITAL INC ORP ORA TED 
of#205, 707 _10th Avenue S,W., 

Calgary, Alberta T2R OB3 

(hereinafter called the "Mortgagee") 

OF nm FIRST PART 

OF TI-IE THIRD PART 

WHEREAS the Mortgagor is the owner of the lands and premises described in a certain Mortgage (hereinafter 
called the "Mortgage"), dated the July 8, 2010 , and registered on the July 131 2010 , as CA1651714, in the 
Karnloops Land Titles Office, given to the Mortgagee by the Mortgagor to secure payment of certain monies and interest 
as are set out therein; 

AND \VHEREAS the Parties hereto have agreed to amend certain of the terms of the Mortgage/cornmitment 
letter; 

WITNESSETH THAT in consideratio.n of the premises and the mutual agreemenL,> herein made, IT IS 
AGREED by and between the parties hereto that the Mortgage/commitment letter shall be amended and varied as 
follows, namely: 

L By amending and increasing the current mortgage of2 Million dollars to 35 Million doJlars. 

2, By including a clause that allows for the mortgage of $35 Mmion to postpone to construction 
financing on the BeJaga lands only so long as all terms, budget, etc are acceptable to Arres Capital 
Incorporated and/or lts assigns. 

3. The term is extended for one year from the original date thus the renewal fee due in June 201 I will be 
waived for this year, 

4. A fee of 3% on the 1.5 Million donars is due and O\v1ng to Arres Capital. This will be paid 50% on 
the first advance with the balance payable after S750,OOO,OO is raised. 

5, #l and #2 are subject to investors' consent to both items. 

6. Lc;t;uJ fcc" fm tlUlclluing this lllortglle;C 1l1J,d thc supporting documenta.tion required to mise; funds will 
be paid from mo.rtgage proceeds. 
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IT IS .HEREBY DECLARED AND AGREED between the parties hereto that this Agreement shall, from the 
date hereof and without prejudice to the present stage of the Mortgage Account, be read and construed with the Mortgage 
and the Commitment Letter, and be treated as part thereof, and for such purpose and so far as may be necessary to 
effectuate this Agreement the Mortgage is hereby amended, <lnd the Mortgage as so amended, together with all the 
covenants and provisions thereof, shall remain in fulJ force and effect. 

THIS AGREEMENT shall enure to the benefit of and be binding upon the parties hereto and their respective 
heirs, executors, administrators, successors and assigns. Whenever ~le singular or masculine gender is used in this 
Agreement the same shall be construed as including the plural or feminine gender where the context or the parties hereto 
so require, all covenants herein shall be deemed to be joint and several. 

Witness 

Witness 

TN WITNESS WHEREOF Y 1<:::\ ~ I'" 0 \'rds - (J-J and 
has hereunto affixed its name by its proper officers this 2--~ day of=]V-,...;-·-e.....-=---,-2-0-1-1-. ------

~ /; 
( ,//..' /' / 
." (/ (/~. 
~ ~'A// 

Per: '\ ,!-' \/ .lkrrH!:~~i;.~ A. ~EKIYA 
AuthOrIzed Member ofYK'ioilrH I[CltOI £.01 VorOI" I , Pili 

/.~& =/;: .. 

per;_---'/~_'_'~_ ... -_>_-;::2:;_2._A_. _,~_J/..c;.<_u_'._·~_/-'·,.,:....., ___ _ 

Authorized Member qfYK Boa~ 

'Steve-V! (2-e.c../7 
IN WITNESS WHEREOF ARRES CMIT AL INCORPORA rEn has hereunto affixed its name by its proper 

officers this 30th day of October, 2009. 

ARRES CAPlTAbINCOIiPORATED. 
~.,->.--
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AFFlDAvrr VERIFYING COHJ'ORATE SIGNING AUTHORn:x 

, MAKE OATH AND SAY THAT: 
,ivlAKE OATH A.ND SAY THAT: 

I. 

,. fi n I ( ? (\:::: [". ";;,0; ... r), 
I am an officer and ciirr:ctor of ,--\ -- , ,f() j E. " . named in the within or annexed instrument. 

2. I am authorized by the corporation to execute the instrument without affixing a corporate seal. 

SWCJRN BEFORE ME at the City 
of Calgary, in the Province of 
Alberta, this 3l> dayof 
\-llu'l.~ , 26-11-. -

?~ 
A Commissioner for Oaths in and for 
the Province of Alberta. 

SWORN BEFORE ME at the City 
of Calgary, in the Province of 
Alberta, this .. 2:0 day of 
,-h~,2011. 

A Commissioner fo?'Oaths"in and for 
the Province of Alberta. 

) 
) 
) 
) 
) 
) 
) 

) 
) 
) 
) 
) 
) 
) 

Authorlzed-MC'inber ofYK Board 

8F~IAN A. SEKIYA 
/!uf'ris!et: Solicl/ol' & Normy Public 

Authorized Member of YK Board 1 
5 +eV4'q ((:eti '7 
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AFFIDA VIT OF EXECUTION 

CANADA 
PROVINCE OF ALBERTA 
TO WIT: 

) 
) 
) 

M. Gf\YE S/\RUVVA1"Af."tf l,~~~~ ____ ~~ ____ ~ ________________ __ 
of the City of Calgary, in the Province of Alberta, 
MAKEOAUIAND SAY THAT: 

BRIAN A. SEKiYA 
1. I was personally present and did see l3F!Jt't·.W;l2i; Solicitor & NotLln'arfi'et.,Nk-'the within instrument, who is 
personally knDwn to me to be the person named therein, duly sign and execute the same for purposes named therein. 

2. TIle same was executed at the City of Calgary, in the Province of Alberta, and that I am the subscribing witness 
thereto. 

3. I lmow the said party and he is in my belief of the full age of eighteen years. 

SWORN BEFORE .tvfE at the City of 
Calgary, in the Province of Albertrl, 

) 
) 
) lhiS~_~:~.~~~l_2~~ $ 

A Comm issioner for Oaths in and for 
the Province of Alberta 

TRACEY D. GENOVY 
/1, Commlaslonor fat Oaths 

in and for tha Province 01 Alberta, "1 AFFIDA VIr OF EXECUT10N 
My Commission Expires May 9, 2o_)_;7· 

CANADA 
PROVINCE OF ALBERTA 
TO WIT: 

) 
) 
) 

I, 1'(\, 6CLUl 0GvW,J)(.itf-{L'", 
ofllie City of Calgary; in the Province of Alberta, 
MAKE OATH AND SAY THAT: 

1. I was personally present and did see -:stc.. '/.( n Q C I !! Ui named in the within instrument, w110 is 
personally known to me to be the person named therein, duly sign and execute the same for purposes named therein. 

2. The same was executed at the City of Calgary, in the Province of Alberta, and that I am the subscribtng witness 
thereto. 

3. I !mow the said party and he is in my belief of the full age of eighteen years. 

SWORN BEFORE.tvfE at the City of ) 
Calg~ry.' in the Province of Aabertc ) 
U1is ;;:;~ day of'0!\.r~ ,101 . ) 

} 5~ 
====&~~-=~.~oe~~~·~~.~·~, ! 
~ 

A Commissioner for Oaths in and for 
the Province of Alberta 

TRA01W S. &~NeW 
A Commissioner far Oaths 

In and for Ihe Provlnoe of A!bBrt~ _ 
My Commission Expires May 9, 20~ 

000021



'",~- ~--' 

5' ~he.dq'~\/::-

#205,707 - 10 th Ave SW 
Calgary, AB T2R OB3 
Tel: (403) 261-9955 Fax: (403) 264-9954 
". 

May 21,2010 

YKHOLDINGS 
c/o Fraser Milner Casgrain LLP 
1040 West Georgia Street 
Vancouver B.C 
V6E4H8 

Dea:r Sir/Madam: 

Re: Loan of $2,000,000.00 

Western Arres Capitallnc. and/or its assigns is pleased to advise that the following mortgage loan 
has been approved on the tenns and conditions set forth below, If you agree with these tenns and 
conditions please sign the duplicate copy of this letter ill the space provided below and return it to 
Western Arres Capital Inc, and/orits assigns 

1. Borrowers: YK PROJECTS LTD. 
Guarantors: 

(Hereinafter referred to as the "Borrower") 

Property to be mortgaged: 
(Hereinafter referred to as the "Lands") 

2. Amount ofloan: TOTAL LOAN OF $2,000,000.00 

Proposed Funding Date: June 1, 2010 (Interest Adjustment Date) 

3. Position.& Term: FIRST mortgage on Lands 
ONE year, renewable at the discretion of the Lender 

First payment due: July 1,2010 

4. Rate of Interest: 

Interest wlll be charged at 13% per annum. Monthly interest owing will be adjusted and 
calculated from time to time. The various fees hereunder and the interest rate are based on an 
expected repayment of the entire loan by May 15,2010 (the "Maturity Date"). 

5. Fees: 

Fees for this transaction shall be 3%. The Fee shall be earned and be payable to Westem Arres 
Capital Inc. and/or its assigns upon acceptance of this letter by the Borrowers, and the Borrowers 
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agree that a caveatable charge is thereby created which shall specifically charge all the interest 
and estate of the Borrowers in the Lands, which caveatable charge shall remain in force until the 
Fee is paid in full. 

In the event that any further funds are required by the borrower or any re-advancement under this 
loan shall also be subject to the same fees and tenDS as set out herein upon any re-advancement. 

6. Repayment: 

Interest calculated shall accrue from the date of the advance and be paid on the same day ofthe 
month following the date of advance (the "Interest Adjustment Date"). Thereafter on the same 
day as the date of the advance in each month,during the term, interest only payments shall be due 
and payable. 

-These payments will be made payable to Anes Capital in Trust. Anes Capital will issue 
the pro-rated portion of the payment to each lender on my behalf 

Any payments late or retumed dishonoured will be charged $125.00 NSF fee. 

7. Prepayment: 

The BOlTowers, when not in default hereunder shall have the privilege to prepay the whole or any 
part of the monies hereby secured without penalty. 

8. Security and other documents: 

The Bon'owers agree to provide to Western Arres Capital Inc. anellor its assigns in form and 
substance satisfactory to it, all security requested by Western Arres Capital Inc. and/or its assigns 
including, without limitation, the following documentation (the "Security") which will be held by 
Western Arres Capital Inc. and/or its assigns as security for the loan and all either direct and 
indirect liabilities of the Borrowers or any of them to Western Arres Capital Inc. and/or its 
assigns from time to time: 

. The borrower anellor all principals ofthe borrower corporation must swear an Affidavit 
setting out that their occupation is not that of a Fanner. 

A FIRST mortgage over the Lands 

A general security agreement comprising a FIRST charge on all assets of the Bon·owers. 

A celtified copy ofa Resolution ofthe Directors of the Company approving the loan request 
and the sec:urity to be gr~"'1ted, 

A Certificate of Encumbancy of the Company. 

An opinion of Counsel to the Company indicating that the Coni.pany has the corporate 
capacity to enter into this agreement. 

An opinion of Counsel to Western Arres Capital Inc. and/or its assigns satisfactory to 
Western Arres Capital Inc. and/or its assigns 
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A court order: that provides for a priority charge ranking in priority to all mortgages and 
charges registered against the Rise Lands except for the administrative Charge and the 
Directors Charge. 

9, Conditions and! or Pre~Conditions: 

That the security set forth in paragraph 8 above is registered as therein described. 

That there be no prior mortgages tb this mortgage of Western Arres Capital Inc. and/or its 
assigns over the Lands. 

That all properly taxes payable to local authorities shall have been paid. 

That all amounts due to Revenue Canada by the Borrowers whether for income Taxes, 
Employee Deductions or GST are cuuent and that there are no arrears; 

That all dues to Workers Compensation Board have been paid. 

A satisfactory inspection of the property, which inspection is to the sale satisfaction of 
W estemArres Capital Inc. 

Assignment of Rents 

Assignment of all plans, permits and drawings 

Prior to funding Title insurance is to be obtained at the cost of the borrower. 

Partial discharges - to vary upon each deal: 
In order to get a discharge we need 100% ofthe gross sales proceeds once reasonable 
costs are deducted for real estate fees - which costs are not to exceed 5% of the sales 
price of the property. 
All sales are to be within 3 % of the apprais ed value, sale value or list price (whichever is 
greater) ofthe properties. 
Any other amount must be agreed to :i:ti viriting by Arres prior to the sale taking place 

USE OF FUNDS: 

$ 60,000.00 Fees 
$1.940,000.00 Allocated interest resen'e for this file and operations of the Rise 

$2,000,000.00 TOTAL MORTGAGE Alvl0m--JT 

10. Taxes: 

That all taxes due to federal, provincial and local gove11lments and amounts due to Workers 
Compensation Board shall be paid as they become due. 
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The bon'owel: will pay all real property taxe.s when then are due. DUling the ten11 ofthis 
mortgage, should the bon-ower not pay the real property taxes. when due, the lendeT may, 
but is not obligated to, attend to payment of the real property taxes on behalf oftl1e 
bon'ower, and charge the amount of the real propeliy taxes payment plus a $250.00 
service fee to the mortgage balance. 

11. Insurance: 
The borrower shall insure the property in favour of the lender to the amount of a sum not less 
than the total of the principal sum of money being secured or, to the amount of its full insurable 
value if such sum be greater than the insurable value, It is further agreed that should the policy 
expire during the tenn of the Mortgage and not be replaced with satisfactory coverage, then the 
lender my place insurance with its own carriers and charge the premium plus a $250.00 service 
fee to the mortgage balance, 

As well, the borrower must agree to the following (which agreement is acknowledged by the 
signing of this commitment letter): . 

All risk insurance covering the tenants' improvements and equipment of the borrower with 
the first loss payable to Western Arres Capital Inc. and/or its assigns 

Flood insurance if the secured property is within 2 kilometres of any lake, river, creek, ooean, 
or other body of water which may cause any type of flooding to the secured property. 

Western Arres Capital Inc. and/or its assigns must be added to Liability insurance as 
"Additional named insured" 

That the borrower agrees that in the event that any insurance claim is made during the tenn of this 
m0l1gage or any renewal tenns, Western Arres Capital Inc. shall have full entitlement to any 
amounts collected under such claim. 

The borrower must always be assured that it is names tIle lender as a first or second loss payable 
as appropriate on al1 insurance policies. It will be a requirement prior to any funds being 
released; the lavryer must be in receipt of an insurance binder which must be satisfactory to 
Western An'es Capital Inc. with no obscure clauses. Any funds sent with trust conditions will not 
be relatable until the binder has been received and reviewed. 

12. Documentation: 

The security documents set out in the paragraph 8 herein shall be in all respects satisfactory to 
Westem An'es Capital Inc. and/or its assigns (acting reasonable) and its solicitors in their absolute 
discretion. Western Arres Capital Inc, andlor its assigns solicitors in this transaction are: 

Thomas Butler LLP 
700, 1708 Dolphin Avenue 
Kelowna, B,C, VIY 984 
Attn: Kelly Cairns Ph: (250) 763-0200 Fax: (250) 762-8848 

Solicitor for the Borrower: 
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FRASER MILNER CAS GRAIN LLP 
15th Floor - 1040 West Georgia Street 
Vancouver, BC V6B 4H8 . 

-5-

A.ttn: Christopher Ramsey tel: (604) 622-5151 fax: (604) 683-5214 

13, Title: 

The Borrower will have, as the registered owner of the property, good title in fee simple to thy 
property, and Western Arres Capital Inc.'s Inc. and/or its assigns Charge on the property will be 
FIRST in priority over all other financial encumbrances, leases, agreements for leases, 
restrictions, agreements, liens, assignments and charges whatsoever to the full extent of the loan 
except as Western Arres Capital Inc. and/or its assigns may in writing consent to or'the law may 
require. 

The security required by Western Arres Capital Inc. and/or its assigns shall have been duly 
authorized and comply in all respects with all applicable laws, by-laws, goverrunent 
requirements, whether federal, provincial, municipal including without restriction, those dealing 
with planning, zoning, use occupancy, subdivision, parking, historical designations, fire, access, 
loading facilities, landscaped areas, pollution of the environment, toxic material or other 
enviromnental hazards, building construction, public health and safety and there shall be 110 

outstanding work orders against the property-and or the improvements or any part thereof. 

The Borrower shall provide such certificates or other written.confinmition as Western Arres 
Capital Inc. and/or its assigns solicitors may reasonable require, certifying that no control orders, 
stop orders, or prosecutions exist with respect to the property or any activity or operation carried 
out thereon pursuant to. any federal, provincial, municipal, or local envirorunent, health and safety 
laws, statues and regulations as may apply to the propetiy or the activities or operations can-ied 
out thereon .. 

14. Costs and Fees: 

Whether or not the transaction contemplated hereby is completed, you will pay all Western Arres 
Capital Inc.'s and/or its assigns costs associated with this transaction including the legal fees and 
disbursements of our solicitor (on a solicitor and his own client basis) together with the costs to 
incorporate Western Arres Capital Inc. and/or its. assigns in the province of British Columbia. 
Such fees, disbursements, and GST shall be deducted from the Mortgage Proceeds .. 

IfWestem An'es Capital Inc. or any affiliate of West em Anes Capital Inc. is required to deal 
with the needs of your business In order to protect the security of the mOligagor and in order 
for you to carryon your business in its usual fasmon a fee of $50.00 per occurrence or 
$200.00 per hour (whichever is the lesser amount) will be charged in addition to any other 
fees or costs set out in this document and such fees will be invoiced and deducted from the 
next mortgage advance requested. (ie. Dealing with a creditor regarding outstanding payment 
of an invoice). 

15. pjght of Termination: 
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Western Anes Capital Inc. andlor its assigns shall have the right to tenninate its agreementto 
provide the loan to you and be relieved of all obligations in connection therewith in the event that 
any of the following events should occur: 

You fail or are unable or are unwilling for any reason whatsoever to comply with any of the 
ternlS and conditions set out in this letter within the time indicated for such compliance; or 

You fail or reIT,LSe to execute any documentation as per this Commitment Leiter requested by 
our 'Solicitors or to deliver such documentation to our solicitors; or 

The net proceeds of the loan have not been fully advanced on or before the commitment 
expiry date refen-ed to herein; or 

Your refuse to accept the funds when advanced; or 

You or any other person or Corporation whose covenant is required should become banlaupt, 
or subject to bankruptcy, receivership or insolvency proceedings; or 

There has been, in the sole opinion of West em Arres Capital Inc. and/or its assigns, a material 
adverse change in the condition of the property or Collateral Propeliy or the Bon-owers; or 

Western Arres Capital Inc. and/or its assigns, acting reasonable, is not satisfied with the 
matters ~et out in paragraph 13; or 

A1llegalmatters and documentation relating to the transaction have not been completed 
to Western Anes Capital Inc. and/or its assigns and its council's satisfaction. 

If Western Anes Capital Inc. and/or its assigns elects to tenninate its agreement to provide the 
loan to you prior to the advance of the entire amount of the loan, the amount advanced on the 
loan, if any, together with interest thereon at the rate set out herein shall become immediately due 
and payable and Western Anes Capitallnc. and/or its assigns shall, whether or not any proceeds 
have been advanced, be entitled to retain the commitment fee, if any, as compensation for all 
damages sustained by it, it being agreed that the amount of such coi111nitment fee is a fair estimate 
of the damages which will be suffered by Westem Arres Capital Inc. and/or its assigns in such 
event. 

16. Renewal of Mortgage after Maturity .. 

Upon maturity of each temlofthe l1101igage, the l1101igage may be renewed at the' 
discretion of the lender. You will be requiTed to sign a Renewal Agreement prior to the 
maturity date in order to keep the l1101tgage cunent. The first tenn oftrus mortgage will 
matu.re on May 15, 2011 and a renewal fee not to exceed 3% of the principal balance 
owing on the l110ligage at the time of renewal will be payable to Western A.nes Capital 
Inc. at the time of the renewal. The Renewal Agreement will set out the balance owing at 

time ofmahuityalong with the interest rate, the payment amount, and the length oftenn. 

In the event that the mortgage matures and is not renewed, the entire balance owing 
including any extra fees resulting £i.·om NSF's or any other charges incurred in relation to 
the mOligage will be due and payable in full aftet the date of maturity and all legal 
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remedies· will be enf01:ced foi' such paymerit. . Until· such time as entirebal8.rice is paid in 
full, interest will be charged as set out in the "Rate of Intyrest"paragraph #4 of tills 
cormnitment letter. 

17. Commitment Expiry Date: 

In the event the initial advance is not fully disbursed by the close of business on May 21, 2010 
Western Arres Capital Inc. and/orits assigns agreement to provide the loan or advance any funds, 
atthe sole discretion of Western Arres Capital Inc. andlor its assigns, shall expire, 

18. Amendment: 

Any amendment to. tlus commitment or Security documents must be in writing and signed by a 
duly authorized officer of Western Arres Capital Inc. and/or its assigns 

19. Governing Laws: 

The agreement constituted by your acceptance of this letter shall be governed by the laws of the 
Province of Alberta and any and all COUli actions cOlllll1enced shall be commenced and take 
place in the City of Calgary in the Province of Alberta regardless of where the mortgage property 
is located. 

2,10. Headings: 

The headings contained in this letter are for reference only and shall not constitute anypart of the 
terms and conditions contauled herein. 

21. Previous Agreements: N/A 

22. Successors and Assigns: 

Subject to the provisions hereof, this agreement shall ensure to the benefit of and be binding upon 
the parties hereto and theu' respective successors and pennitted assigns. 

23. Severability: 

Each provision of this agreemerit is severable and any tenns or provision hereby declared to be 
contrary to, prohibited by, or invalid under applicable laws or regulations shall be inapplicable 
and deemed omitted herefrom, but shall not invalidate the remaining tenns and provisions hereof. 

24. Survival: 

The tenns and conditions of this letter shall, after acceptance by you, survive the execution and 
registration of all security documentation and there shall be no merger ofthese provisions or 
conditions in the Security and that in case of a conflict between the provisions hereof and of any 
of the securi.ty documents, Western Arres Capital Inc. andlor its assigns may elect which 
provision shall prevai.l. 
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250 Tilne: 

Time shall in all respects be of the ess.eD.ce hereof. 

260 Waiver: 

No ten11S or requirements of this commitment of any security documents may be wai ved or varied 
orany or by any course of conduct of any office, employee, or agent of the lender. AJlY failure by 
Western Anes Capital Inc. andlor its assigns to exercise any rights or remedies hereunder or 
under any of the SecUlity shall not constitute a waiver thereof. 

The terms of this letter are open for acceptance by you by executing the duplicate copy of tbis 
letter where indicated below and returning it to Western Anes Capital Inc. and/or its assigns on or 
before 5:00 p.m. on May 10, 2010, after which date and time, this offer shall lapse, if it is not 
accepted. 

Sincerely, 
Western Anes Capital Inc. 

Wes Sena 
President 
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ACCEPTANCE 

Acceptance of this letter provides full and sufficient acknowledgement that Western Arres Capital 
Inc. and/or its assigns has no obligation to advance any funds under this agreement and if, in the 
opinion of Western Arres Capital Inc. and/or its assigns, any material adverse change in risk 
occurs, including without limiting the generaUty of the foregoing, any material adverse change in 
the flllancial condition of the Borrowers or any affiliate or associate the <;lpproved Credit Facilities 
may be withdrawn or cancelled at the sole discretion of and/or its assigns. 

This loan is a conunerdallresidential mortgage 
Please indicate by circling the appropriate answer above: 

We hereby accept and agree to the mortgage loan on the tenns and conditions outlined by the 
offer of financing letter dated May 5, 2010 on this __ day of May, 2010. 

'I¥Ve hereby acknowledge and agree that all information and/or documentation provided to 
me/us by Western Arres Capital Inc. and/or its assigns is private and confidential and we 
agree not to disclose any of the information and/or documentation to any other party at any 
time either now or in the future without the prior written consent of Western Arres Capital 
Inc. and or its assigns. 

YI( PROJECTS LTD. 

Per: ~. ____________________ ~ 
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SCHEDULEB-SCHEDULEOFLANDS 

r--"-'- ".---~-

PID LEGAL OESCRIPTlON CIVIC ADDRESS 

027·508·293 Lot 1 Section 31 Township Bella Vista Road, Vernon, Be 
9 Osoyoos Division Yale 
District Plan KAP86S84 

026·469·014 Lot 1 Section 31 Township Bell~ Vista Road, Vernon, Be 
9 Osoyoos Division Yale 
District Plan KAP78317. 
Except Plans I(AP78952, 

KAP8~.473 (';lid I<AP789S3 

02.6-469-02.2 Lot "2 Section 5 Townshiop 7163 Bella Vista Road, Vernon, Be 

8 and section 3l. Township 
9 Osoyoos Division Yale 

District !'Iali KA!'78317, 
Except Plan KAP85528 

026-469-%! I.ot S Section 6 Township e Bella Vista Road, Vernon, Be 
and section 31 Township 9 
Osoyoos Division Yale 

District Plan KAP78317, 
Except Plans KAP789S3, 

KAP81473 and KAP87703 

025·470·527 Lot 6 Section 31 Township 8600 Rising View Way, Vernon, Be 

9 Osoyoos Division Yale 
District Plan I<AP78317, 
Except Plan KAP87703 

026-470-535 Lot 7 Section 6 Township 8 Bella Vista Ro~d, Vernoli, SC 
Osoyoos Division Yale 

District. Plan KAP78317 

026-470-543 Lot S Section 6 Township B Bella Vista Road, Vernon, Be 
OSOYODS Division Yale 
District plan KAP783l7 

027-330-087 Lot A Sec;:tion 3;' Township Bella Vista Road. Vernon, Be 
9 Osoyoos Division Yale 
District Plan KAPS5528 

MF.lA F9 01/2009 
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025"773-660 Lot 2 Sli!~tion 31 Township S 354 Cordon Lan!!, Vernon, 8e 
Osoyoos Division yale District 
Plan KAP7S9S3 

~ 

026-773-678 Lot 3 Section 3j, Township 9 360 Cordon Lane, Vernon, 8e 
Osoyoos Division yale OLWlct 
plan KAP78953 

026-773"881 Lot 24 Section 3~Township 9 524 Balsam Court, Vernon, BC 
Osoyoos Division ya Ie District 
Plan KAP78953 

026-771.1·119 Lot 47 Section 31 Township 9 495 Silversage Place, Vernon, 
Osoyoos Divi5ion Yale District BC 
plan KAPi8953 

.... _ .. '""T""" 

026"774-178 Lot 53 Section 31 Township 9 511 Silversase Place, Vernon, 
Osoyoos Division yale District BC 
plan KAP78953 

026-988-585 Strata Lot 1 Section 31 144 Silversage Terrace, 
Township 9 Osoyoo5 Division Vernol'l, Be 
Yale District Strat.a Plan 
KAS3178 together with an 
interest in the common 
proper-ty in proport.ion to the 
unit entitlement ofthe strata 
lot as shown on Form V 

026·988·631 Strata LOi 6 Section 31 124 Silversage Terrace, 
Township 9 050yooS DlVIsion V~rnon, Be 
Vale District Strata Plan 
KAS3178 together wltf, an 
interest in the common 
property in proportion to the 
unit entitlement of the strata 
lot as shown on Form V 

026-988·640 Str~ta Lot 7 Section 31 12.0 Silversage Terr~~Il, 
Township 9 osoyoos Division Vernon, BC 
Yale District Strata Plan 
KAS3l78 t.ogether with an 
interest in the common 
property in proportion to the 
unit entitlement of the strata 
lot as shown on Form V 
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02()-9S8"566 Strata lot 9 S~ction 31 112 Silversage Terrace, 
Township 9 osoyoos Division Vernon, Be 
Yale District s.trata PI$r~ 
KAS3178 together with an 
interest in th2 common 
property in proportion to the 
uriit entitlement of th~ strata 
lot i;lS shown on Form V 

026"988·682 Strata Lot'll Secti 0 n 31 104 Silversage Terrace, 
Township 9 osoyoos Division Vernon. ae 
Yale District Strata Plan 
KAS3178 together with an 

interest in the common 
property in proportion to the 
unit entitlement of the strata 
lot as shown on Form V 

02N71·846 Strata Lot 18 Sectio n 31 201.1, Silversage Ridr;e lane, 
Township 9 osoyoos Division vernon, Be 
Yale District StratI! Plan 
I(AS3.178 together with an 
interest in the commDn 
propert'! in proportion to the 
unit entitl~ment of the strata 
lot as shown on Form V 

027-271-854 Strata Lot 19 Section 31 208 Silversage Ridge lane, 
Township 9 osoyoos Division Vernon, Be 
vele OiWli;:t Strata Plan 
KAS3178 together with an 
interest in the common 
property in proportion to the 
unit entitlement of the strata 
lot as shown on Form V 

~~ . ..,-- ---0:27,271-862 StI"atm Lot 20 Section 31 21:l Silvemge Ridge Lane, 

- Township 9 osa'yoos Division Vernon. BC 
Yale District Strata Plan 
I<AS3178 together with an 
interest in the common 
property in proportion to the 

unit entitlement of the str<ltll 

Jot as sllown on Form V 

027-777-197 Lot A Section 31 Towr'l5hip 9 Okanagan Hills Blvd, Vernon, 
Osoyoos Division Yale District Be 
PI!m KAP88166 

-""''''''-
027 -684-041 Lor; f.I Section 31 Township 9 8500 Rising View Way, 

050'100$ Divi5ion Yale District Vernon, Be 
Pion KAPSn03 

MBA. F9 0112009 
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027 -9,:1 7 -050 Lot 1, Pieri KAP89223 

027-947-076 Lot 2:, Plan KAP89223 

I 027~4'-O92 Lot 4, Plan I<AP8922.3 
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SCHEDULE C 

INVESTOR/LENIHGR CONFLlCT OF INTEREST DISCLOSLIRE STATEMENT 
form 11 - SectioIl 17.4 

CALITlONS 

1, ;\ 11 mortgage investment$ carry risk. There is a relationship b~tween risk and I'dum, You should 
VCT)' carefully as"e~s the risk of the tl'am;actiol~ befol'e rn<J.king a commitment. 
2. You arc advised to obtain independent legal advice regarding yOLlr decision to invest:. 
3, Jfyou are one ofscvel'SiI inve.:tors in this m01igage, you may not be a.ble to enforce I'cpayment!5 0(' 
your inv(:stment on your own jfthe bOl'rower defaults. 
4, Vou ~hoLlld ensure YOll have sufficient documentation 10 support the property valuation qucrted in 
the loan summal)' and any othel' dOCLllmmlation provided, 
5. YOll should be .:;atisJlcd with the borrower's ability to meet the payrn<;)i1ts I'equired under lh<;) terms 
ofthis mortgage. 
6, A l11ortg<l.ge broker mtlst not. a.dminister, Or arrange for another person t.o administer. <L mOI'tgage 
011 your behalf Ullle~s the rnol't.gage broker has a written agl'eement with yOll that covel's matters set 
out in the Mortgage Brokers Act. 

This iJ1ibl'l'natioll StatC111{;Il\. 1i,1& Mt been tiled with the Rcgistl'ur of Mortgag(": Bmkors. There has been 110 
dl;\.crmiI18.tiol1 made by thl,; R~:gisl.l·il.I' as to whdher (Ii~ disclosed information cUn1plies with the Morlgugc 
13I'uk~I':; Act. 

Ple:lse wrih~ or t)rint cleal'l)', If mldHiollfil tnformation is required, reference and :tt(!,~h II schedule to 
this fOl'm, 

YK Projects LTD, . . 
Na111e l1 r I3OI'l'nwl'lr: 
WESLEY SERRA 403 ·261-995 5 

N~IM;C of MOI'tgoge Brokn; Telcphom;: 

Namc l.lrS\.lb mOl'tgagc Bl'Okcr: 

YK PI'n.iect ('l'Operty 

Civi(, (lddl'C$S oJ"'rl'operty to he mortgaged: 

ScC Attached Schedule "E\" 

Legal dl,;sCI'iptiotl oI"rropel'ty to be mortgaged: 

D~II~ or tnms!liJl.int1: 

MBA F9 01 (2009 
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Ml)rtgal?;c Broker's Intere.st in tile Transaction 

be a syndic,l(" Il10rtgage lender wilh the Ielid~t'linvestol'S; 

Cfllllilens~tion to the Mortgage BrolulJ' 

Tlw n11'l1'l.gage bmkel' 11<Is Ix~cn or will h() cl1lt1pel1R£J.ted in this tnl.n~fli.l\.i(lIi by: 

.. Rt;lccivillg a fee tl'OIll the bOltower. I1l1d/or deal 

• By W8Y of I'enewal commissioil, i r We keep the mOl'tgaec loan cnl.~)rccd 

• i\dministr~ltic111 I~e - this is the diffcrcnul,: between the r~te ()11 the l11ortg~lgc the b<.ll'!'owel' is 
pa)'ing, the rate yOu as it\vestQI'S al'e receiving as Olll,lincd in the tl'll~t a£;rccn1t.:nl .. 

CILRTI FICA nON 

20 

r certi(v th(\( [ ~\1111:he JtHll1:gage brokel' 01' an f.1LIChol'i:>:ed l'epl'esentalive Ol'tllC rtiOI'tg8.ge bt'(lkel' and bast.:u t111 

my knDwlt.:dgt.:. belief and infC11'll1ation provided by thi/'d pal,ties, this Di5c/()~t1rc Statement contains 110 un!rue 
statements ::md dtlt;ls not mll it to state a f<1ct tin!! is r'eq,lired to be stated Qr tl1<J:l i~ I1cccssal'Y to pl'event a 
statement that i~ rT1ade from being: false or ll1i~ll,;ading in cil'cumstances in which it w~s m~.cIe. 

Weslcv Serl'fl 
Pull name tll'Mortgl;lg~ Bt'nkel' 

#204, 1324 J 1 Ave SW,j;;;~)ruITY-, T3C OM6 
Address (including Po~l'll C(1,Ii;':') 

----,----------=:::;~et. tl \ \ 
I' or AULllllri;.:;cd Rert'cstll1tative D<1te Signed (YYYY, MM, DD) 

~ 
<~~ \/q 

-------
D<1tc Signed (yyyy, MM, 1m) 

"""',--_--l;;/ __ + ___ ~_."" .. -_Sri an Sek i ya 
Name (PI;.:ost;l PI'int) 
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SCHEDULE D - ARRES CAPITAL INCORPORATED PRIVACY POLICY 

~------------------------------------------~----------------~---------. 

Privacy Policy 
Client Information - To I,eep 

fiilroclucHon 
Till;; Person(.ll fnj(mll<7lion ProlectiOI1 Act (PIPA) governs how all private sectOl' organi;cations in 
8ritie;h Columbia handle personal information of clients, ernployee~, and others, PeI'son~1 
infOl'll1atioll iR del~l1cd as info1'l'natioll that call identify an individual and information about 1m 
identifiable individual. 

Ollr fin11 hag always protected tile personal information received by liB in I:he oomse of providing 
gervices to our clkmts and we have formalized OUI' policie~ a~ ,1 commitment to m<lillta.ining your 
privacy. 

What Information We Collect and Why 
We need our clients to pl'ovide us with allt110 relevant facts and information related to our 
engagement. This information will include personal information about OLlI' clients and about other 
ilidividtlflls wl1h whol1l om clients conduct transactiolls. This psrsonal information may include but 
is not I il1lited to Namc, Address, RRSr inlbrl11~1ti()11 ifapplicabk, telephon~ numbers, fax numbers, 
et118il ~ddl'esses or other contact information and SIN number:::. 

Consent for Collection. Use, ~lnd Disclosure 
We will a.lways try to c{1l1ect personal information directly from the pel'son to wholll the information 
pet'tains where pm.ci.ical and we will collect pCl'sonal information from other sources when 
necessary, lfwe need to collect inforl1lation about individuals other than OLlI' clients, We shall do so 
in accordance to the provisions of PIP A, We wi1lrnake reasonabls efforts to ensurc that the 
personnl inrQl'l11ation we collect, lise, Ellid distribute is accurate and complete. We rely upon the 
fwcuracy of the information given to us by our clients and may ask for confit·mation or updates of 
the information n'olll tilll<:: to timc, 

By cngaging om 111'111 to pl'ovide sel'vices, we consider:;111 individ~l<ll to have given our firlll c(m$c;nt 
to the colltctlon, photocopy ti)I' 01.11' I'ecords, use, <lnd distribution of tIle individual's personal 
inforillation. Once this cOllsent has be::en obtained by ou!' lim;, we will continLie to collect, lise, find 
disclose pel'sonal information for the pLlrpose of providing the agreed upon llcrviccs withOlrt 
obtainfng f'l.nther yV]'itten or verb;;.l consent to do SQ. Vie iTlay alSQ cQllect~ photocopy for our 
records. use, or disclose personal infonmltioll about an individual without that illdividual':s consent 
a~ permitted under PIPA. 

Om firm will maintain the strictest confidence with I'cspect to any client's or f(wmer client \ 
infOI'I11!.l1ioll. AccOI'clingly, confidential client information will not, without client consent, be 
disclosed to allY individuals in OLlI' fil'l1l beyond those who are engaged in pl'Oviciing sCI'viocs to tlie 
client. This policy applies to @llY011e outside the fil'1n except the lawyers, aCColilltants requit·ed to be 
illvolved in the nOl'mal COUl'se of OUI' business (i.e, Lawycl' and Accountant). Also, except as 
required by law or under the Real Estate Act. In accordance with profeRsiollall'eguIZltions, our 

MBA F9 01/2009 
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client files mL1st periodicnlly be reviewed by provincial prl1ctice inspectors and by othcl' firm 
per~onncl to ensure thal we have adhered to pr'ofessional and finn standards, File reviewers are 
l'equir8d 10 maintain cnnndcntiality of client information, 

S()curity and Retention 
Iti I'coognition of OLlI' professional ~Hid legal obligations to prot~ct OLir coMfidenti;ll client 
information, we h.l.Ve madf.:: al'rangements to protect <J.gainsluMauti1orized access, collection, usc, 
disclosure. copying. modification, disposal. or dCstI'llction of perscmal informlltion, 

We willl'ctain client personal infol'll1ation for a l'~asonablc time pedod as required by (lLlr Rules of 
PI'ol'essional Conduct and the terms of OUI' profesi>ionalliabil ity insurance policy, Whell no longel' 
required, client personal information will be disposed of in 11 secmed 111anner. We not~ that W~ 
f.hred all infOl'matiol1 no longer reqLlil'cd undel' those rules, 
Requests for Acccss and Correction 
Ind ividmtls have the right to ask, in writing. for access to theil' own pet'sonal infOl'Illatiol1 in the 
lluStody 01' under the controls of oLir firm as pel'll1itted L1ndcr PtPA, We will respond to l'eque5ts as 
aCClIf8tely and cOlllpletely <IS posl'liblc in a reasonable time 8S allowed by PIPA, Howev~I" we arC 
entilk:d to l'ef,lse acces~ iii eel'jilin situation sllch as: 

The personal infol'maticlii is pl'otected by solioitol'-client privilege, 
Disclosure oflhc personal information would I'eveal confidential coml11e['cial 
in Furmation thm could. ill a reasonable per;;l.1Il'S opinion. harm the eompetttiv~ positiot1 
ofolll' fil'm, 
The person81 information was collected fm an investigation or legal proceeding tlmt has 
110t cOlloluded. including any appeals, 
The information was collected by a modi@tol' or arbitrator in conducting 1:1 mediation 01' 

@I'l;itI'8tion where the mediator or arbitratot' w~s 1).ppointed under a collective agreement. 
a law. 01' by a cOurt, 

DisciosLll'c could re;lsonably be cxpected to threaten the safety or physic,\1 or mental 
health of all01hf~r iI1diviciuaL 
Di~closLlrc could I'easollably be expected to caLise illlmediate or grave l1"rl11 to the safety 
or to the physical or mental health of the individual who made the request 
Disclosure would reveal perstllial informmlon about another individual. 
DisclORLlrc would identify the individual who has provided personal infol'lllation about 
another indiviciw:l.l and that individual does not consent to disclO~LlI'e oHis 01' her 
identity, 

PIPA also allows individunls to r~que1)t in writing to OUl' fil'll1 to correct el'1'OI·$ or omissions. We 
will Cot'l'cct any factual error or omissions and inform other orgatlizations to whom we havf:) 
di~closed the incorrect information, lfwe det(:;t'niinc there is no factual error Dr Dmission, we will 
annotate the record to ,~tate that a OOI'1'cction was l'eql,lested Iwt !lot made, 

Contact 
If you have: any qucstiOMS or concerns about OLir privacy polky, or how we have handled yOLlI' 

personal information, pb\sf.:: contact our privacy officer in writing at; 

Arres Capital Incol'pofated 
204, 1324 - 11 Avenue SW 
Calgal'Y, Albcl1:a T3C OM6 

/\ttention: Privacy OfJice 
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SCHEDULE E to a L01'l1l Administration Agreement between: 
An'cs Capital Inc. (the "Lender" or "Mortgage Brol{er") 

Western Arres Capital Inc, 
And 

Brian Seldya - Olympia Trust Acct. #78676 

Dated August 31, lOll 

2.3 

OHIi:RING MEMORANDUM FOR SYNOICATIW MORTGAGES (He 45~901F) 

Item 1 

Item ;2 

MBA F9 01/2009 

NOli-Review 

The Securitie~ Commission has not revil;lwed this Offering MemOfllndllnl. No 
securities regulatory authority has assessed the merits uf these sec\.lritie~ OJ' 

reviewed this offering memonll'ldum. Neither the Securities Commission no,' 
sny other J'egula(:ory authority mllkes ~my endorscmcnt of the investment 
offered, It i~ an offence for Ilnyone to say that the Secu ritks Com mission or 
any other regulntory authority has m!lde any recommendations ill respect of 
this offer. 

Neither the Registrar of Mortgage Bro~ers nor any other lluthority of the 
~overnment of the Proviuce of British Columbia has in any wily approved the 
merits of the matters dealt with in this information statement. This 
information statement: has not beell filed with the Registrar of Mortgage 
Bro~crs and the registrllr has not dcterm ined whether 01' not it complies with 
Patt 2 of tbe Mortl:tlJ.:1! Broker,,' Act. 

There j~ not or may not be n market fo,' you to sell your investmcnt and there 
is no ass\.Irance that you will be able to find II buyer for this investment ai' a 
latcr date. 

Description of the Offlll'ing 

(I) The iollowing is a brief description of the investment that is being offcn:d 
8nd the JegoJ "ights of the investor, including, but nOlliliiitcd to the 
following; 

(til A pal'tiai intel'est in a mOI'tgage in the sum of$ 3,500,000.00 ovel' 
the i~.nds def:icribed a~ 5chedul~ (lB~~ (the 'LLa(1ds\~) to bc rl.!g!ste!~ed 
as fI first mortgage (the "Moli.gage") ~ubject to the terms of the 
loan SUll1tn!\.ry. The Cendel' will be I'egistel'ed Oil title to the Lands 
as the holder/owner of the Mortgage and thel'eby represents the 
intcreS[f; of all the investors. The Lender i~ offering parlial 
inten:sts in the MOltgage to investors pursuant to l1. Loan 
Administration Agreel11ent between each investor and tile tender, 
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(b) Should the borrow,a' default, the Lender., on behalfofall investors. 
will pU.l'sue i.nYSstcH'S· t'ights by inltiath;.g foreclosure proceedings 
against the Lands and the borrower, The investors will ~hare in the 
proceeds oLl11Y recovery from the borrower, Ie!)>; legal and other 
costs incurred, The illdivldual inVe~tOl"S rights will be pursued in 
the Iwme of and by the Ll;!nder. 

(2) This project I~ set Ollt in detnil in (Jur Loan Administration Agl'eemellt of 
which this Offering Mcmofanc!1,.I111 forms a pftl't. 

Raising of Funds 

(1) If the funds to be raised through the offerirlg arc regllired to be raised in 
st<lges, the period over wl,ich the funds will be r01.ised and the criteria 1'0 

determine when they will be I'alsed aTe disclosed in the Lo,ln 
Administl'8tiol1 Agreement. 

(2) Ifthere ,m:1 any arrangements umJi::r which any pali of the I~uncls raised will 
only become available to the bOl'rower ifc:ertain conditions are fulfilled, 
1hose conditions and the procedure for the I'eturil of tlu: funds to investOl'fl if 
the conditions are not met and any deduction or penalty imposed 011 the 
borrower or any other per~Qn for not meeting the conditions, those will be 
set out in the Loan Adm.inistration Agreement. The initi<tlloan adva.nce 
ami the use to whioh investors' timds will be put, are also set (HIt ill the 
Loan Administl,,,tion Agreement. Balances not advanced will be held in 
trLlst with our solicitors until such time a.s the next stage of eonsti'llction 
::Il1d/or ~LlbtliYision has been commenced I finalized find our apPJ'aiscl' has 
provided us with an Llp to date value ofth<: [lrupcl'ty, 

Restrictions on Resale and Market 

NOT APPUGAB]"'8 

Other Risk Factors 

(I) Investments in syndicated mortgages are speculative and inyolve a 
high degree of !'is I., Investors should be i\Ware that this investment 
has not only the llslIal risks associated with the flnancialability of the 
borrower to malu~ repayments but also risl(s assodated with t1mlncing 
real estate and rish:s nssodated with syndication, 

(2) Risk factorfll11ay include: 

reliance on the ability of the borrower to m~ke pa.Yl11ent~ under the 
mOl'tgfJ.ge; 

the financial strength ofthe personP,lI gua.l'antor; 
the ablHty 1;0 r;:tise fJ,II1:her fund$ as progres~ in development 01' 

COl1sttuction takes place; 
change!\ in land val ue; 
the ability to recover one's investment in the event offorec:losun;:; 
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any prior encumbrances registered on the pl'operty~ 
the level ofl'anking of the Mortgage in relation to other mortgages: 
con'Aicts of interest between the borrower and the mortgage broker.: 
the mortgage bl'Oker's efforts, ability and experience; 
inadeqL1ate insurance coverage; 
inability to change the tmstee (if any); and 
Restrictions imposed by securities legisl<ition on the refiale oflhe 

IllOI'tgage interest. 

(3) [f the lnortgage Inch,ldes <1 pel'sol1<I1 covenant, guarantee 01' other financial 
commitment. investors should be aware that: 

The ~lhility of the person providing the personal covenant; gll3mntce 
or other financial commitment to pel'form under the personal 
covenant, guarantee or other financial commitment will depend 011 the 
financial strength of the person. Thfl'e is no assurance thllt the per!wn 

will have the financial ability to be a ble to s~tisfy their obligntion:s 
under the perllomll covenllllt; guarantee or other financial 
commitment and therefore you may not receive any return from your 
invcstltJcnt) induding llny il'!itial amOUllt invested. 

Administration Agreement 

Any fees or expenses that Inay be charged to the investor for the administration of 
the Mortgage by the Lender are set out in AI1lcJe 2 of the Loan Administration 
Agreement. Thc Loan Administration Agreemcnt alsiJ specifielS all fees and 
expenses to be charged to the inV6$tor and how they are to be calcul:;r.ted, 01.ltlilles 

the spedJie I'esponsibll ities of all parties to it, including collection respUTisibility l'or 
payments dllc lInder the mortgage, cOlllmencement of legal action on defaLllt. 
follow up on insUl'ancc expirations or cancellations and all other matters of 
admin istratiorl. 

LO~Ht Administration Agreement 

See Executed Loan Acllt1inistration Agreement of which this Offering 
Memorandum fDr111~ a part 

Details or the Underlyinf': Mortg:lgc 

The detai Is of the MOligage are set o~Jt in the Loan Administration Agreement and 
the commitment letter between the Lender and bon'ower, 

Accredited nppraisal 

Tl1~ most recent assessment ofthe Lands and existing improvements by the British 
Columbia Assessment Authority contains the J(,lllowing values: 

201! tax ass(;~$ed va.lue·$12,328,900.QQ 
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Ifan 8ppraisal of the Land and existing improvements hy a professional appl'r;liser 
has been completed. its detaih will b~ summarized in the Loan Administration 
t\gl"et:lm"~nt. 

ISxemptions 

26 

This dist1'ibution ora syndicated mortgage interest is exempt fi'OIn the registration 
and prospectus l'eqLtircments of the Brilish Columbia Sccurities Act pUl'suant to 

N~tional Instrument 45·106. Pan 2. Section 2.:36 (Prospectus and Registration 
Exemptions)" This is the form of offering memorandum (form 45-901 F) required 
under section 2,9 of National Instn1l11ent 45-106 ?mspec/us and R~gislr(Jlion 
Exemplio}'1s. for a distribtltiun of intel'est::: in a syndicated mQrtgage in reli;ll1ce on ~l 

prospectlls f);<elllption other than the exemption contained in Be Instrument 45-50 I 
MOI'lgages, 

Guarllntcc~ or Other Similar Fimlncial Commitments 

(1) Not Applicable 

Ol'ganil~tion of Mortgllge Bro"cl' 

Th,~ MOl'tgnge Broker is organized ullder the laws of the Pl'ovince of Alberta and 
was incorporated onMa.y 28. 1996, The Mortgage Broker was registel"ed extra
provincially iii British Columbia under the name Western Arres Capital Inc" on July 
16.2008, 

Org:miz~ition of Borrower 

To the best oi'the MOl'tgage Broker's helie( based on persollBlI knowledge and 
ini'otltlatiotJ provided by third parties. the corporate borrower is I'egistel'eci under thl: 
laws ul'lhc Pl'Ovince clfR.C" 

Mortgage Broker, Partner~, Directors, Officers and Principal Holders (the 
latter bdng anyone who holds, directly or indirectly, mOte than 50%, of any 
class of voting securities) 

(1) The direct()l'~ and principal holdet's ofthe Mortg4lge Brokel", their 
municipality of I'esidence ano principal occupatior'l for the last 5 years are: 

a) Wcs Serra, Calgmy. Albel't<l, rl'e~ident of Am::s Capital Incorporated 

(2) None of the mortgage brokcl',1ts pal'tners. directors, offlcel's 01' principa.l 
holders, or any paxinel', director or officer" of its principal holders, within the ten 
years before the da.te of this Offering Memorandum, has been su~.lect to any 
penalties Or sanctions imposed by a. court, mortgage regulatolY fluthOI'ity, l'fl2l1 
estate l'egl)12Itory authority 01' seclirities I'egulatory authority !"elating to the sale, 
lease, promotion, or management of mortgages, real estate or secul'itics. or to 
theA: 01" fraud, and describe any penalties 01' ~anction~ imposed; , 
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(3) Neither tile mortgage broker, its pmtners, directors., officers or principal 
hQlc1ei's, or any partner, dirsctor OJ' officer ofits principal holders, within the 
five y~,'[m hefore the date ofthis Offering McmorandWll, was declared bankrupt 
01' !l1::1de a voluntary assignment in bankJ·uptcy, made a proposal under any 
legislation relating to bankrupt.;;y or insolvency Ot WaS subject to 01' instituted 
(lIlY proceedings, arrangl;illlent, or compromise:: witl1 creditcm:; or had a receiver, 
recelveJ' mal1agel' 01' trustee appointed to hold the assets of that person; 

(4) No partner, director, off1cer or principal holder 01' an)' partner, director 01' 

ol'ricer ofthc principal holder, within the five ycar~ prior to the date of this 
Offering Memorandum, haS been it pal'tnel', directOI" officer or principal holder 
of any other mortgage broker that, while that pel'son was acting in that capacity, 

(a) was subject to any penahies 01' sanctions imposed by a court, 
mortgage regulatory authority, real c~l:ate regulatory author·ity or 
securities regulatory a.uthority relating to the sale, lea!'le, pl'OJtlOtlOIl, 
or ma.na.gement of mOI'tgages, real estate 01' securities or to theft OJ' 
fraud .• and descl'ibe any penaltics CJl'sanctions imposed, or 

(b) Was declared bankrupt 0[' made a VOILIIlt\'l.l'Y assignment in 
bankruptcy made a pt'Oposal under any legislation I'elming to 
bankruptcy Or insolvcncy 01' was subject to or instituted any 
proceedjng~, l'lrrangcment 01' compromise WiHl crcditQl's oj' had a 
receiver, I'eceivel' manager 01' trustee appointed to hold its assets. 

llolTower, PaI-tncrs, Directors, Officers kind Principal Holders 

rFtlle /3OITowel' has been reprcsented by a mortgage broker, the following applies: 

(I) The dil'ectors and principal holders of the 80rl"Ower, their municipality of 
reside1lce and pl'incipal occupation foj' the last 5 yeal's al·e; 

:l. Steven Reilly; Blisinessm~'U1 
b, Brian Sekiya; BlJsit1etl~l11an 
c. We-s Serra; Blisine~sm<ln 
d, Carlo Simonelli: Busin<l~sman 
~, Tony Smith; Busines~l11i;111 
f. Bruce McRitchie; Busin~ssm"ll 
g. Ron Medley; Busilll;lssman 
h. El'\vin Nycholat; Businessman 
i, Allan Beck; Businessman 
.I- Lester lhlta; BUSinessman 
k, John Klarer; Businesslll<1t1 

m To [he best oftlle MOIigage 8roke(-'s belief; based on personal Imowkdge 
a1ld on infonnatioll pl'Ovided by tl1ird pal'tics, the Borrowel', its partners, 
directors, ofricers or principal holdcrs, has never: 
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(3) been subject to any penalties 01' sanctions Imposed by a COLll't. ITJOltgage 
regulatory authority, real estate regulatory flLlthority or secUI'itics regulatory 
authO!'ity rellJlting to the sak, lease, promotion, or management of 
mortga.ge~, rca I estate or seclIrities, 01' to theA: or fraud, and describe any 
penalties or sanctiorts imposed; 

(b) declared bankrupt Ol'mado a voluntary assignment In bankrLlptcy, made a 
propos~l under any legi5ilation relating to bankruptcy ai' insolvenoy 0)' was 
subject to 01' in:;;titLltcd any proceedings, arrangement, or compromise with 
ol'editors 01' had a receiver, I'eceiver manager or trustee appointed to hold 
th~ assets of that pet'son; 

(c) Been a pal1:n€lr, dil'ector, officer 01' principal holder of any othel' Illortgage 
broker that. while that person was acting in that capacity, 

(i) was sLlbject to il.ny penalties i)r sanctions impo~ed by a OOllrt, 
mortgage regul~tOlY authority, real estate regulatory authority or 
securities regutatory authority relating to the salc .. lease, promotion. 
01' management ot"mQrtgages, real estate Of securities 01' to tllefi; 01" 

rraud. and describe fIny penaltie9. or sanctions imposed. or 

(ii) Was declal'cd banl(J'lIpt Or made a Yolulltal'Y assignment in 
bankruptcy made a propos<l.l under any legislation relating to 
banknlptcy or insolvency 01' W<JS subject to or instituted any 
proceedings. ammgernent Of compromise with cl'eclitors 01" had a 
1'cceiver, I'eceiver manager or trLlske appointed to hold its assets, 

Conflicts of Interest 

The name of the Mortgage Broker is Arl'es Capital tncorporated, Which is 
registel'ed ill British Columbia as Wcstem Al'res Capital Ino. The Mortgage Bl"Okel' 
is a minol'ity shareholder in the borl'ower resulting fl'om the CCAA pl(111 of 
l:1.nangcment. The Lender anel/ol' its affiliates may also be an investor under thi~ 
mortgag:(;, 

BUl'rowcr's Financial lnformation 

I r the bOI'!'Ower i5 a person othel' than an individual. please be advised that copies of 
th('] following fimmcial statemen1S are avaIlable upon request at the offices of the 
MOl'tgagl:) Rrohr: 

(:;I.) where the borrower h(lS not completed one financinl yeal', 
unaLldlted [1nanc1ai statements ofthe borrower as at a date not 
more tlnU1 60 days prio1' to the elate of the Offering M~morandllm; 

(b) Where the borrower has completed one or more financial years: 

(i) Audited financial statements of the bOl'fOWel' for the Ill<.lRt 
recent financial year. and . 

(ii) If the effective date of the statements is mOre than 120 
days; hefOI'e the date oHhe Unering Memorandum, 
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unaudited financial ~tatements for i:\ stub period ending not 
1110rC than 90 days priOI' to the date of the Offel'ing 

. 'Memorand\II11. 

FimHH~ial Forecasts or Projections 

No future-oriented fimmcial information, suoh as fjn;lncial fOl'ecast~ or projections. 
is LI!lcd in this Offerlng Memorandum. National Policy 48 Future Orien!(ld 
Financial J1lfbrmmio}7 has been re~cindc(1, 

Ongoing Disclosure 

The Borrower is not a reporling issuer and as stich investors will not receive 
ongoing financi;ll information from the borrower. The Mortgage Broker, however, 
may annually update investors on the pJ'ogress being made under the teJ'ms of the 
MQrtgage, See Loan Administration Agreement. 

Material Contracts 

A copy of the Loan SLlmrnary and Commitment Letter al'e attached to the Loan 
Admini5lration Agl'eement 

Income Tax Consequences 

Prospective investors should consult with theil' professional advisers 
regarding tax consequences applicable to them. 

Purch,lsers' Right.~ (pursuant to NT 45·1 06F2) 

If yOLi puruliase these securities yOLi will have certain rights. some of which MC 

described below. For information aboul your rights you $hould oonsult a law·yeT. 

(I) Two Day Cml1cetlation Right ~ P~II'~uant to thc B.C, Sl]cw'ilies Act you can 
C(lnceJ yOUl" agreement to purchase these securities. To do SO, YOli must send Ii 

notice to ~IS by midnight on the 2nd bu~ine!;s day aflel' you sign the agrecment to 
buy the securities. 

(2) Statuto1'Y Rights of Action in the Event of a Misrepresentation" [f there is n 
misI'epl'8sentatitln in this offering memorandum, YOLi have a statutory right, 
pursuant to the B.C. Securifles Act, to sue: 

(a) The l.end<:r to cancel youI' agl'ee111ent 1:0 b~IY thEse seclirities, 01' 

(b) For Jamages against the Lender. directors of the Lender. and every perSQn who 
signed this Offering Memorandum, 

Thi~ lltatutory right to suo is available to you wheth~I' or not you relied on thc 
l1li~rcproscntation, However, there a.re various defences available to thll: persons or 
oompanies that you have a right to sue, In pS.l'ticulal', they have a defence ifYOLI 
knew of the misrepresentation when you purchased the securities, 
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Ifyoll intend to rely on the rights described in (a) or (b) above, you lll~ISt do so 
witilill strict time limitations, YOLl 1l1wst COlllmcnce yOLll' mction to calicel the 
,)grcement (<1) within 180 clays after the date of the transaction thHt gave rise to yOll!' 

C\lUse ofaGtioli, If you choose (b) instead. you must Commence yOllr action foJ' 
clalnages within 3 years after the dil.te of the transaction that g:;Ive rise to the cause 
of action" In an action for damages the amount you may recover will not exceed the 
pl'ice that you paid for your sccul'ities, 

Borrowel' disclosure statement 

Sec terms of the LOCln Administration Agl'eement of which this Offering 
Memorundum forms a part. 

RC!'l;istmtion documentation 

In addition to all other matel'ial and documentation reasonably requested and 
mutually agreed upon, the investor should request, either fmrn the lawyel' or notary 
acting on the investor"s bdl21lt~ ()r from the mortgage broker, the following 
documentation fl.l'1:er the completion of reg.istl'ation and diSbursement of the 
mortgage: 

(a) Copy ofth~ certificate of mortgage intel'est or assignment of the 
mortgage 01' any othel' document. evidencing tile InvctillT1Cnt; 

(b) Copy ofa confirmation signed by any pl'iol' enc~l/l1bl'ance~ 
confirm ing the O~ltstanding balance of the prior ~ncumbrances and 
that the borrowel' is not in al'rcar with any payments: 

(c) Written confirmation ofvalfd insurance on tile property, reHecting 
the interest of the investor in the insurance; 

(c1) Written confirmation thet'e are 110 outstanding ~rreal's 01' delinquent 
municipal property laxes on the pl"OperlYi 

(e) State of Title Certificate in due COlil'se (within 120 dilYs of the date 
of the mortgage); and 

(0 Copy of administration agreement or Loan Administration 
Agreement (ifapplicab1e), 

Item 25 Certification by Mortgage Broker 

With respc:ct to matters that an:: Qr should be within my pl;'!'sona! knowledge, the 
foregoing contains no untrue statement ofa liicltc:riai fact tllld do~s 110t omit to stllte 
a material fact th<=lt is l'eql,1il'ed to be stated 01' that IS necessal"y to prevent CJ 

st<1cernel1i th.lt is Intlde fl'orn being falsc ur lTIi~leading in the cil'cumshmces III which 
it was made, 

With i'C~pcct to matteI's that are not and al'e not required to be within my personil.l 
knowledge. r have made best efforts to ensure that the foregoing contains 110 untrue 
statement of a materia.! fact G1nd does not omit to s\<\.te a matel'ial fii1ct that is I'equi I'cd 
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to be stated or thalli; necess<:\I'y to prever1t a statement that is made from b~~ng false 
0[' misleadilig ill the circumstance '11 which it was made. 

Arres Capit?.! Incorp()r:'ltcd 

It is fill offence under' the Securities Act for a person 10 make a statement in a document 
required to be mcd~ furni~hed or delivered UIHkr the Act or the Rcguh1tiong that, at the time 
and itl light of the circumstances UlHier which it is made, is 11 misrepresentation as tila t term 
is defined by the Securities Act. 

I ha.ve read Md understand the terms oHhis On:ering Memorandum, have either obtained, 01' hel'eby 
waive my I'ight to obt~tin. independent leg<ll advice and accept the terms of this Offering 
Memorandum. 

Dated thi~ 31" day of August, 20 II 

.E., Calgary, Alberta, ']'28 I B2 

INSTRUCTION: The Investor must sign 2 copies ofthis form. The Investor and the Lendel' must 
each receive a signed copy. 

MBA Fg 01(2009 

PAGE 19/21 000047



09/02/2011 12:22 403-291-4899 SUGIMOTO CO 

SO-UWULE F .. LOAN SUMMARY AND CO-LENDER COMMITMENT 
(ARRES TO INSERT) 

PAGE 28/21 

32 

000048



09/02/2011 12:13 403-291-4099 SUGltvl0TO CO 
. i ,' . 

. ",-",. 

VI( Projects - Priority Mortgtlgc $3.500,000.00 

DATE: JUll<:; 24,2010 (lwiglnal fllnding date) -i3alanv: to be f'l.Il'1ckd at' additional clrllw~; dJ'G l'l.\quin::d, 
June 2011 first date ofthi(i draw request 

Applicant: 

Applicant 
Principnll): 

ProPQsed 
Finuncing: 

Terms: 

(';dr:!.at:\. /\!h~::-;:\ 

1;'1': !IiI.; 

YK Pro.i t:Ccts Ud. 

A 1I the former syndicated investors in the rise. They have now become the sh<lrcholdcts who 
have now elect<:d a board of Directors to manage the project, The Boal'd consists of: Steven 
Reilly, Brian Scklya, Wes Serra, Carlo Simonelli, Tony Smith, Bruce McRitchie, Ron Medley, 
Erwin Nycholat, j\ 11an Bcck, Lester lkuta aMI JOllli Klarer. 

PRIORITY MORTGAGE AT THE RISE -The CCAA monitor has obtained court approval 
for a priority mortga.ge in the amount of $2.000.000,00. The monitor B.nd court have appointed 
Al'res Capita.1 to raisc these funds. These funds arc required for presr::rvatlon and opcratinl; costs 
wilic;h will include day to day operation of sal~s centre and golf course, legal costs, monitor, 
court costs. property taxes. trustee fees and winding up of CCAA. It is expected th~ll this 
amount will C(lrry the projec;t through to the spring 20 11 ; n the event that it dati; not scll eith~r 
a5 a whole 01' piece by picce, 

lJpdate as of June 2QL1: The property did not sell and the 2 Million was fully fUllded, In June, 
2011 the 11l011:gage has now been amended and increased to 3.5 Million dollar:) to continue to 
cover the cost~ as outlined <'Ibove, Additionally it must be noted that the J3elg';l(l lands will b<: 
seeking construction financing in an effolt to get things moving on the lands, When1:his is in 

place, this l1'iortgage on,s million w11l be postponed to the neW constttlction financing on the 
8elngo landf; only. 

Mortgage AmQunt: Now increased anc1l1mended to $3.5 Million 

Mortgage Position: l't over aii iots aria iand iiidic~ted on "Schedule A" 
12% Interest Rate: 

Term: One Year. 
Repayment: Month ly Interest on Iy 

We will Gollect funds on a monthly basis as operating costs are required. 

\Vww,<irrcscapitLil.com 11.':1: (·:!cn) ;!(.01 ·"!~.I55 
h.I\: (,ll).'·, :.~!"·I·,·'1'·'.'\.'I· 
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1 % based on the IS!lt appraisal of $ \ 09,OOO,OOO,QO. 

J % giY~1l that the proposa.1 ig no longer the v~ll lie due to the present economy. i r 
you cut that appraisal in lialf and call the val LIe $54,500,000.00 (you will atTive at 
39·1:J LTV). 

2011 Tax assessed vakl<> Total $12,328,900-00 (Of this $571,000.00 is 
the tax assessed value of the Belago lands) 

No current apprllisal has been done nor is an ~ippraised vallie being represented. 

IfyoLi are lnwested ill this 0PPOi1urlity then please contact Wendy at 403-261-9955 to discuss and 
finalize when the next draw will be requit'sd. 

YQurs truly. 

ARRES CAPITAI .. , INc:. 

Wes S~rra 
[~n_~'~ i d I~:.J 'I r 

CmlndCl1l:iniily: TillG il1i1.>!I\lnliOI1 i, intel1ded I'M tho I,I~C ofthc il1lCI1tI~d recipiel1t(~l, i, c{ml"id~ntial and may be J1rivlkg~d. Il"you nrc not lh~ 
intuntk.r.I r~<,;ipient.. YOli nrc il0rehy n<llil1cd tlmt nny rcvirJw. r~II'nt\'~l11i~~icJn. cOI1VCrSi~ll' 10 hardcopy, copying_ Cil'Clllnti~11 or ntiwr 1.1,0 ol'l·hi.', 
rn(!~$nr.e is .,trictly prohihil.0d. 
111vc:;t{lr/IJcl1de~ Dir,clail11cr Stntc1TIIlnl: 11\ ,~ccmdnl1cc with the SetvicinJ1, Stnndard. Arrcs CilpH~1 will cnllect informillioll lind dOClIlllcntlllion 
i'rr.lIl\ i:iorrmvcrs und other third p;\J1.icR orlhc Loal1s it orr~rS 1.1) ti,e CQ-Lender tor inv<)stl'l'lont. howcver, Arro:; C~ril'(d ma.ke, I1Q rcpnos1mtnlioll nr 
vvurri,lnly regardil1g the {ICCUrl.1C-Y ()i' ~[~Ii1[)!ctcnc:i::l of aucl1 in!'lll"f't'l"doll and dOCllmlJ:ntt1ti~m, In[',)t'ltH'TtlOIl provided mny chilng~ [18. drdly 8ctiVity 
OCOLII"R 
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CO-J",.ltND'lr.R COMMITMENT 

Yli 3.5 Mmio.T1 Priol'ity Mortg~ 

1, Brian Sekiya ~ Olympia Trust Acct. #78616. in signing this Lender Commitment, acknowledge that I 
commit to hind the amount of $75,000,00 in ,lddition to the $100,000 already invested towards the lotal 
1l10l'tgr;lgc alllount of $3,500,000,00 as set out and according to the terms and conditions of this lc)an 
summary, 

I understanding and acknowledge that this funding is to take place on or' about Aug,[':\t J 1,20 II and I will 
be advised a mini mUlTI ofhvo days prior to funding by Al're:$ Capital Inc. or by the sc)licitN preparing the 
mortgage when my ~ertified cheque or banI\; draft for the amolmt committed to above (made payable to 
THOMAS BUTLER LLP IN TRUST) will be required. 

I also agree to provide to Arres Capita.! or the solicitor, a copy of any documentation required verifying 
my identity stich M a copy of my driver's licel~se or photogmphic identification, in accordance with the 
law society of Albe11<'J. 

~ acknowledge and understand that as with any mortgage investment there are risks, l'he infoflTI8tion 
provided in the summary is provided on tll~ "as \5" basis Mel for il~forlnational purposes only, Mres 
Capita.! Inc is presenting this information on behalfofOk~\tiagan Hills Development Ltd. And YK 
Projecl~ Ltd, <'J.nd to the milximum extent permitted by applicable law, Arres Capital Inc ~nd its members, 
directors, partners and business associates disclaim all warranties, fitness for a particular purpose. 
accllrZl.Cy, and completeness, Any forwarc1looking statements are based on management's Clll'l'ent 
e,xpectmions, estimates \ind pl'qiections r but are not gmlranteed for future results and ,11'0 subject to risks, 
unccltaintlcs and ~lssllmptions tbo.t are difficult to pl'edic1.. By accepting this document. the readcr 
acknowledges this disclaimer and accepts all responsibility pertaining to any related inve(;tment decisions 
and that therc is no guamntec of return on principle, interest or peJrlicipation, 

Note - ill accordancc v,lith the Servicing Standard, Arres Capital will collect information and 
dOClllTlcntatil11~ from bort'owers and other third parties in respect oftile L021ns it offers to the Co-lendel' for 
investment; however, Arrcs C<lpital makcs no representation (,,1' warranty regarding the accuracy or nss ofsl' nfor ation and c;!oClll11eritation; \~ 

~ L, ~ L--f/\ \ 
Signatl,\r· Date 

Address: 601 lth AvenucN,E, 
Calgary. Albelia 
T2E 182 
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SCHEDIJLEG~ RISK ACKNOWLEDGMENTtJNDER BLANKET ORDER 31-505 

R<:=gistn.lfion Exemption/hr Trades in Connection w;til Certain Prospectus-Exempt Distributions 

Name of Issu~r: Arre~ Capitnllnc 

Nnme ofScl1er~ Arre.~ Capital Inc 

! acknowledge thaI: 

• The person selling me these securities is not registered with a secllritles regulatory authority and is 
prohibited from telling me that this investment is suitable [or me; 

the person ,;elling me these secLlrities does not act for me; 

• this is a ri~ky investment and I could lose allm)' money; and, 

I am investing cntil'ely at my own risk . 

. ALigust 31 , 2Q~.-'-1 ~I ~_ 
Date 

Wcs Serra 
Name of salesperson flcting on behalf of seller 

Brian Sekiya 
Print name of Purchase I' 

Sign two copies ofthis document, Keep one copy for yourrl;lcords. 

National InstrLlment 45-1 06 P/'()8pectus and Registr?7tlr,m Exemptions may requil'e YOLI to sign an add itional 
risk acknowledgement form, 

33 

[fyou want advice about the merit,; of this investment find whether thesQ sCClIrities are a !';uitablc investment for 
you, contact a registered n.dviser or dealer. 

MBA F9 01/2009 
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ACCREDITED lNYESTOR FORM 

(Capit<'l.lized tcr!l1!\ not specifk~lly defined in this Form have the meaning a::;cribeci to thern in the 
Subscription Agreement tu wilich this Form is "ttached,) ,'"' 
In connection with the execlition oftlic S~lbscrirtion Agreemenl to which tills Form IS tlttachcc\, 
the undersigned (the "Purchaser") repreSG11ts and wttl'l'ants to tile lssl,lcl' and its counsel tlia! tile 
Purchaser is purchasing the Sharcs as principal for own account or complies: with terms and 
conditions of the Subscription Agreement., was not created or used solely to purchase or hold 
sccurities as an accredited investor as described in Category 13 ofthis Accredited Investor Form, 
and satist1~s one or mOl'e of the c~ltcgories indicated below (pleaile place an ~'X" on the 
appropriate line(~»: 
__ ~_C3tegory OJ Canadian financial institution, 01' a Schedule III bank 
1 

_._Clltegory 
2 

~ __ Categol'Y 
3 

_._C~\lcgory 

4 

_ ... , __ CillcgOI'Y 
5 

__ CalC gory 
6 

_~_Category 

7 

_ .... __ Catcgory 
8 

___ Category 
9 

/ 
~C<itegory 
10 

__ CategMY 
II 

__ Category 
12 

tile 8usine$s Development Bf.ink of Canada incorporatl;ld under the Business 
Deve10pmrml Bank o/Canadl,J Act (Canada) 

kl subsidiary of any person referred to in Categtiry 1 or 2, ifthe person owns all of the 
voting securities of th¢ subsidiary, except the voting sec\.lrlties requirE)d by IllW to be 
owned by di1'ectors ofthat subsidiary 

a pl;\r$oJ1 registered under the securities legislation of a,i urisdiction orCana.da as an 
adviser or dea.ler, other than a person registered solcly as a limitec1ma.rket de<llcl' 
under one or both of the Secutiries Ad (Ontario) or the Securitie,\' Act (Ncwfol,mdland 
and Labrador) 

all individual registered 01' formerly registerf;ld under the seCLlrities legisl3tion of u 
jurisdiction ofCanad~\ as a repl'esent11live ofa persOIl i'cferred to in Category 4 

the GOVe\'Jllllent of Canada or a jurisdiction of Canada., 01' any crown corporation, 
agency or wholly owned entity of the Government of Canada (1r ajLJrisdiction of 
Canada 

a mUllicipality, PLlblic board or commissicH'l in Caflada and a metropolitan community, 
school board, the Comite de gestion de la taxe scolaire de I'ile de Montreal {)1' an 
inlcfmunicipal management board in Quebec 

any national, federal. .~tate, provincial, territorial 01' lnunicipalg;()ve\'Jll11cnt of or in 
any foreign jurisdiction, 01' any agency of that government 

a pension fund that is regulated by either the Office of the Supcrintenderlt of Finallcial 
Illstil\ltiolls (Canada) or a pension commission or similar regulatory authority or~. 
jurisdiction of Canada 

all individual who, either alone or with a spouse, beneficially owns, finands.1 assets 
having an aggregate realizable valuc that before taxes, but net of any related 
liabilities, exceeds $1,000,000 

lin inc1ividu<'I.1 whose net income before ta:,:es exceeded $200,000 in each ofthe two 
(2) most rec~nt calendar years Or whose n~t income hefore taxes combined with that 
of ~1 spouse ext;eedeci $300,000 in each orebe two (2) most recent calendar years ~it'td 
who, in either case, I'easonably expects to exceed that m::t incollw level in (he CLIlTt;nl 

calendar year 
(/lio/e: {(individual accredited inve.l'tm·s wish to purchase through whully oWl1ed 
f70fding companies or similar elttifies, such purchaving entities must qUClli/j) under 
Ca/egory 20 brJIow, which must be initialled) 

an individual whl). either alone OJ' with a spoLlse, has net assets of at least $5,000,000 
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AuthQrizt;:d signatory (i f Pllrcha5ct' is not an 
individual) 

Brian Sekiya 

Name of P~lrchaser (please pril1i t) 

Name of authorized signatory (please print) 

PAGE 08/08 

Of1iclal capacity of authol'ized signatory (plc~lse 
print) 
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Appendix A 

.R.isk AckllO'Wlec1g(lmcnt under BLANKET O&DER 31-505 Registration Exemption/or Tradr:s in 
Connection with Certain PrMpectus~Exempt .Di.~tfibution!i 

Name of Seller: ~-,A~ . .!.Irr\..:oe~s.."C=:.!a!.lno.:i::.:ta,-,-I",I.e.:J1.:::.c ___ _ 

.I llcknowledgc ibat 

.. the person selling me these seclirities is not registered with a secLirities rcgulatory allthol'ity and is 
prohibited from telling me that this investmcnt is suitable ror 111e; 

" tlw person selling me these securities does not act (or in!;); 

" thi~ is a ri5ky investment anell cQlllcilose all Illy money; and. 
• r alit investing entirely l').t my own risk. 

//J 

fit -~ 
Date 

Brian Sekiy~. 
Pri nt flame of Put'chase!' 

';!;i.es Serra 
Name of salesperson acting on behalf of seller 

Sign two copies of this document. Keep one copy for your records. 

Natiollallnstt'lln1ent 45·\ 06 Prospectus and Registration Exemplions may req~Jire you to >;ign an 
additional risk acknowledgement form, 

If you want advice abollt the merits of this investment and whether these securities are II suitable 
investment for you, contact a registered adviser or dealer. 
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COURT FILE NUMBER 

COURT 

JUDICIAL CENTRE 

PLAINTIFFS 

DEFENDANTS 

DOCUMENT 

ADDRESS FOR SERVICE 
AND 
CONTACT INFORMATION 
OF 
PARTY FILING THIS 
DOCUMENT 

/ 30/- /o<i!J J-
COURT OF QUEEN'S BENCH 
OF ALBERTA 

CALGARY 

Form 10 
[Rule 3.25) 

Clerk's Stamp 

I r1~ v", 
..... I...CnT\ F I rtf: cOtJRTl 

NO;'~~~ ,13 I 
JUDICIAL CENTRE 

RICHCROOKS ENTERPRISES (20001 "lGARY 
RICHCROOKS HOLDINGS LTD., 515476 ALBERTA 
LTD., DEMEL FINANCIAL CORP, GREENMAR 
HOLDINGS INC., ACCESS MORTGAGE INVESTMENT 
CORPORATION (2004) LIMITED., 4-A PROFESSIONAL 
SERVICES LTD., TEMPEST MANAGEMENT INC., 
HUDSON PRINCIPLE INVESTMENTS LTD., SWARTZ 
BROS. LIMITED, CHRISTOPHER SCHULTZ 
CONSULTING INC., CURLEW FINANCE, PAUL 
KORNYLO, MAX FELDMAN, SONYA SMITH, NORMAN 
MARTIN, BERNICE MARTIN, R. BRUCE CARSON, 
DELORES CARSON, LEELA KRISHNOMOURTHY, 
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NOTICE TO DEFENDANT 

You are being sued. You are a defendant. 

Go to the end of this document to see what you can do and when you must do it. 

Statement of facts relied on: 

The Parties 

1. The corporate plaintiffs, Richcrooks Enterprises (2000) Ltd. , Richcrooks Holdings 

Ltd ., 515476 Alberta Ltd., Demel Financial Corp, Greenmar Holdings Inc., 

Access Mortgage Investment Corporation (2004) Limited , 4-A Professional 

Services Ltd., Tempest Management Inc., Hudson Principle Investments Ltd., 

Swartz Bros. Limited and Christopher Schultz Consulting Inc. are corporations 

registered in the Province of Alberta. 

2. The Plaintiff, Curlew Finance, is a registered partnership in the Province of 

Alberta. 

3. The individual plaintiffs, Paul Kornylo, Max Feldman, Sonya Smith, Norman 

Martin, Bernice Martin, R. Bruce Carson, Delores Carson, Leela Krishnomourthy, 

Marguerite McRitchie, Priti Gaur, Madhu Gaur, Wendy McKenna, Janet Lorraine 

Watson, Jim Watt. Gaston Rajakaruna, Shirley Rajakaruna, Gary Drefs, Robert 

Armstrong, Michael Kurtz, Marlene Kurtz, Kevin R. Pedersen, Susan Fine, Carol 

Kimiyo Sekiya, and Holly Sekiya each reside in Calgary, Alberta. The Plaintiff, 

Steven Ogg, resides in the State of New York, USA 

4. The defendant, Arres Capital Inc. ("Arres"), is a corporation registered in the 

Province of Alberta and carries on business in Calgary, Alberta as a mortgage 

broker and trustee, managing syndicated loans funded by investors, including the 

Plaintiffs, provided to third party borrowers; securing such loans through land 

mortgages and other security; and managing the collection of loan payments 
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from the third party borrowers and distributing those loan payments amongst the 

investors, less Arres' costs in administering the loans, all in accordance the terms 

and provisions of written trust agreements between Arres and the investors. 

5. Arres arranged a syndicated loan to Graybriar Land Company Ltd. and Graybriar 

Greens Inc. (collectively "Graybriar") funded by multiple investors. The plaintiffs 

are investors in the syndicated loan to Graybriar administered and serviced by 

Arres pursuant to a written agreement dated July 30, 2008 and styled "Trust 

Agreement Graybriar Greens Inc. - Phase 2" (the "Trust Agreement"). ~ The 

Trust Agreements between each Plaintiff and Arres are identical or substantially 

similar in form and content such that they are not materially different in regard to 

the issues in this matter. 

6. The Graybriar loan was secured through land mortgages and other security with 

Arres managing the collection of loan payments from Graybriar and distributed 

those loan payments amongst the investors, less Arres' costs in administering 

the loan, all in accordance the terms and provisions of the Trust Agreement. 

7. The Graybriar loan was to fund the subdivision of lands and the construction and 

sale of condominium units on those lands located in or near the Town of Stony 

Plain. 

8. The defendant, Wesley Serra ("Serra"), resides in Calgary, Alberta and at all 

material times was the sole director and controlling mind of Arres. 

9. At all material times, one or both of the defendants were licensed, registered and 

authorized as a "mortgage broker" pursuant to the provisions of the Real Estate 

Act, R.S.A. 2000, c. R-5 and thereby subject to that Act and the rules and bylaws 

constituted thereunder applicable to mortgage brokers. 

3 

000058



The Trust Agreement 

10. The Trust Agreement imposes upon Arres the following material obligations: 

a. Arres must exercise its powers and discharge its duties at all times 

honestly, in good faith and in the best collective interest of the plaintiffs 

and other Graybriar investors participating in the syndicated loan to 

Graybriar, exercising the care, diligence and skill that a reasonably 

prudent lender would exercise in comparable circumstances; 

b. Arres must maintain proper records and accounts showing all receipts, 

payments and disbursements with respect to the Graybriar loan and to 

provide the plaintiffs with a periodic accounting of the loan, including 

interest earned and payments received from Graybriar; and 

c. Arres must remit to the plaintiffs on a monthly basis each plaintiff investor's 

proportionate share (being each plaintiff investor's investment amount 

compared with the total syndicated loan to Graybriar) of all amounts 

received by Arres from Graybriar less any expenses or disbursements 

properly payable to Arres by each plaintiff investor with regard to the 

Graybriar loan. 

11. Under the Trust Agreement, the plaintiffs are entitled to receive interest on its 

investment at the rate of 15% per annum. Graybriar was charged interest on the 

syndicated loan at the rate of 15% per annum. The consideration to Arres under 

the syndicated loan to Graybriar was limited to a lender fee of $20,000 and 

reimbursement of Arres' actual expenses and disbursements in administering 

and servicing the loan. 

12. Under the Trust Agreement, Arres is subject to contractual, equitable and 

fiduciary duties owed to the plaintiffs of fidelity, honesty and utmost good faith 
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with a requirement to avoid any conflicts of interests and at all times to act in the 

best interests of the plaintiffs and other Graybriar syndicated loan investors. All 

funds received by Arres from Graybriar must be received by Arres in trust for the 

benefit of the plaintiffs and other Graybriar investors with the right of Arres to 

make only such deductions as are provided for under the terms and provisions of 

the Trust Agreement. 

Background to the Claim 

13. Graybriar Land Company Ltd. owns property located in or near the Town of 

Stony Plain legally described as Plan 0520941 , Block 1, Lot C (the "Graybriar 

Lands"). Arres arranged to syndicate a loan to Graybriar to be secured with a 

mortgage against the Graybriar Lands in the amount of $9,700,000 (the 

"Graybriar Mortgage"). ~ 

14. The loan funds provided by Arres to Graybriar pursuant to the Graybriar 

Mortgage were obtained by Arres from various financial contributions received 

from investors (the "Graybriar Investors"), including the plaintiffs, pursuant to 

Trust Agreements which designated Arres as a bare trustee for each investor. 

Consequently, Arres is the bare trustee for the plaintiffs to the extent of their 

proportionate contributions towards the total funds loaned to Graybriar under the 

Graybriar Mortgage, rendering the plaintiffs beneficial owners of a portion of the 

Graybriar Mortgage. 

15. The Graybriar Mortgage funds advanced to Graybriar by Arres were used for the 

purpose of subdividing the Graybriar Lands and constructing a condominium 

development. During the course of construction, Graybriar became insolvent, 

went into receivership and Arres commenced foreclosure proceedings to enforce 

the Graybriar Mortgage. 

16. At no time during the course of Arres prosecuting the Graybriar foreclosure did 

5 

000060



Arres ever claim or advise the Graybriar investors that there were any mortgage 

renewal fees owing by Graybriar that were payable to Arres. Affidavits of Default 

sworn and filed by Arres in the foreclosure did not claim any unpaid mortgage 

renewal fees as owing by Graybriar under or in connection with the Graybriar 

Mortgage. 

17. The plaintiffs were advised by Arres that those foreclosure proceedings ultimately 

resulted in arrangements to incorporate a new company that would assume 

ownership of the Graybriar Lands and the Graybriar Investors would become 

shareholders in the new corporation in the same proportion to their proportionate 

share in the Graybriar Mortgage. The plaintiffs were advised by Arres that 

1655801 Alberta Ltd. was the new corporation intended to take title to the 

Graybriar Lands. 

18. The plaintiffs were advised by Arres that as the Graybriar condominium units 

were sold, the sale proceeds would be applied against the indebtedness owing 

under the Graybriar Mortgage, and the net sale proceeds, after Arres made 

deductions for its actual expenses and disbursements in administering and 

servicing the loan, would be distributed to the Graybriar Investors, with the 

plaintiffs receiving their respective proportionate share of those funds. 

19. Despite Arres advising the plaintiffs repeatedly that the Graybriar Lands would be 

transferred to 1655801 Alberta Ltd. , such transfer never occurred. Eventually 

the Graybriar Lands were "condominiumized" with Arres managing the sale of the 

individual condominium units, thereby resulting in Arres maintaining control over 

the receipt, disbursement and distribution of monies realized from the sale of 

Graybriar condominium units. 

20. In or about October 2012 legal counsel for Arres sent $998,079.69 to Arres in 

conjunction with the sale of several condominium units that were sold. Arres 
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reported to the plaintiffs that it had received $988,079.69 and accounted for that 

amount to the Graybriar Investors. No explanation has been provided by Arres 

to the plaintiffs regarding the missing $10,000. 

21. Notwithstanding that Arres had deducted expenses and disbursements 

associated with administering and servicing the Graybriar Mortgage during the 

course of the mortgage being paid down and thereafter in connection with the 

sale of condominium units, by correspondence dated November 10, 2012, Arres 

disclosed to the plaintiffs that it had total expenses and disbursements of 

$473,050.30 of which only $183,420.54 had been paid to Arres, resulting in a 

balance claimed owing to Arres of $289,629.76. 

22. Moreover, by correspondence dated July 4, 2013, Arres informed the plaintiffs it 

was holding back from net sale proceeds associated with a condominium unit 

recently sold the amount of $115,000 for "New Home Warranty Coverage" and 

$10,000 for future progress payments. Such holdbacks are not provided for in 

the Trust Agreement. 

23. By letter dated October 18, 2013 from Arres to the plaintiffs and other Graybriar 

investors, Arres advised that it had taken and retained $481 ,829.23, comprising 

virtually all of the net sale proceeds from the recent sale of two Graybriar 

condominium units. Arres retained these funds claiming a mortgage renewal fee 

of $738,181.26 relating to the renewal of the Graybriar mortgage back in 2008. 

24. Additionally, approximately $80,000 was taken by Arres from the trust account of 

legal counsel associated with the sale of the Graybriar condominium units that 

has not been accounted for to the Graybriar Investors. 

25. The plaintiffs dispute: 

a. Arres' deduction and retention, from the net sale proceeds derived from 
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Graybriar condominium units sold, of amounts totaling $665,249.77 

purportedly relating to Arres' expenses and disbursements associated with 

administering and servicing the Graybriar Mortgage and claimed 2008 

mortgage renewal fee that was undisclosed until October 18, 2013; 

b. Arres' claim that additional monies are owing by the Graybriar investors, 

comprised of expenses and disbursements of $289,629.76 associated with 

administering and servicing the Graybriar Mortgage; 

c. Arres retaining $90,000 associated with the sale of Graybriar condominium 

units, which amount has not been accounted for to the Graybriar Investors; 

and 

d. Arres holding back from distribution to the Graybriar investors the amounts 

of $115,000 for "New Home Warranty Coverage" and $10,000 for future 

progress payments. 

26. The plaintiffs dispute Arres' ability under the Trust Agreement to unilaterally hold 

back monies from distribution to the Graybriar Investors. 

The Claims 

27. The plaintiffs seek a full accounting from Arres under the Trust Agreement 

regarding monies received and disbursed relating to the Graybriar Mortgage and 

sale of Graybriar condominium units. To the extent Arres has wrongfully taken 

monies that would otherwise be payable to the Graybriar Investors, the plaintiffs 

claim for reimbursement of thei r proportionate share of those monies wrongfully 

taken . 

28. Arres has wrongfully misappropriated and converted the following improper 
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deductions taken from monies received under the Graybriar Mortgage or 

pursuant to the sale of Graybriar condominium units: 

a. Claimed expenses and disbursements totaling $665,249.77 purportedly 

relating to an alleged 2008 mortgage renewal fee owing to Arres and Arres 

generally administering and servicing the Graybriar Mortgage; 

b. New Home Warranty Coverage holdback of $115,000; 

c. Future progress payments holdback of $10,000; and 

d. Funds in the amount of approximately $80,000 taken by Arres from the 

trust account of legal counsel associated with the sale of the Graybriar 

condominium units that have not been accounted for to the Graybriar 

Investors. 

29. The plaintiffs, Richcrooks Enterprises (2000) Ltd. and Richcrooks Holdings Ltd., 

through legal counsel have demanded in writing in September 2013 a full 

accounting from Arres as well as copies of all records, whether in paper or digital 

/ computer form, in the possession of Arres related to that accounting. Arres has 

failed to comply with that demand, which constitutes a further breach of Arres' 

contractual, legal and equitable duties owed to the plaintiffs of fidelity, honesty 

and utmost good faith . 

30. The plaintiffs assert that the conduct of Arres regarding its receipt, distribution, 

deduction and wrongful misappropriation and conversion of funds relating to the 

Graybriar Mortgage payments and sale of Graybriar condominium units is 

particularly egregious, was done with malice intent and in clear breach of the 

terms and provisions of the plaintiffs' Trust Agreement and Arres' contractual, 

equitable and fiduciary duties owed to the plaintiffs such that aggravated, 

exemplary and punitive damages are justified. 

31. Additionally, Arres' conduct in connection with the receipt and disbursement of 

payments made under the Graybriar Mortgage and sale proceeds from the sale 

of Graybriar condominium units: 
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a. Has been contrary to the terms in the plaintiffs' Trust Agreement; 

b. Has breached Arres' contractual, equitable and fiduciary duties owed to 

the plaintiffs; 

c. Has been contrary to the provisions of the Real Estate Act, R.S.A. 2000, c. 

R-5 and rules and bylaws constituted thereunder applicable to mortgage 

brokers; and 

d. Has benefitted the interests of the Defendants to the detriment and 

prejudice of the plaintiffs, thereby creating an irreconcilable conflict of 

interest. 

In addition, Arres is subject to bankruptcy proceedings which gives rise to the 

right of the plaintiffs under the Trust Agreement to terminate Arres as trustee for 

their respective investments in the Graybriar condominium pro ject and mortgage. 

Consequently, Arres can no longer continue to act as trustee for and on behalf of 

the plaintiffs pursuant to the Trust Agreement. 

32. Serra had full knowledge of the plaintiffs' Trust Agreement and Arres' contractual, 

equitable and fiduciary duties and obligations owed to the plaintiffs and 

nevertheless, with malice intent and forethought, directed and caused Arres to 

breach those duties and obligations as described above, and as a result of such 

breaches Serra personally benefited by receiving some or all of the monies 

misappropriated and wrongfully converted by Arres from the Graybriar Mortgage 

payments and proceeds of sales of Graybriar condominium units. Consequently, 

Serra has: 

a. unlawfully induced Arres to breach the Trust Agreement and breach its 

contractual, equitable and fiduciary duties owed to the plaintiffs, and 

b. unlawfully interfered with the legal and economic relations between Arres 

and the plaintiffs and other Graybriar Investors, 
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for which Serra is jointly and severally liable for all damages suffered by the 

plaintiffs as a result, including aggravated, exemplary and/or punitive damages. 

33. The plaintiffs propose that the trial of this action be held before the Court of 

Queen's Bench at the Calgary Courts Centre at 601 - 5 Street S.W., Calgary, 

Alberta, T2P 5P7 and in the opinion of the plaintiffs the trial is not expected to 

exceed 25 days. 

Remedy sought: 

34. A temporary and permanent injunction enjoining Arres from continuing to act as 

trustee for the plaintiffs in connection with the Trust Agreement and requiring 

Arres to fully and properly account to the plaintiffs for all monies received and 

disbursed relating to the Graybriar Mortgage and sale of Graybriar condominium 

units. 

35. Judgment against the Defendants jointly and severally for the total amount of 

funds misappropriated and wrongfully converted by Arres from the Graybriar 

Mortgage payments and sale of Graybriar condo units that would be otherwise 

payable to the plaintiffs pursuant to the Trust Agreement. 

36. Judgment against the Defendants jointly and severally for aggravated, exemplary 

and/or punitive damages in the total amount of $g50,000 or such other amount 

as proven at the trial of this action. 

37. Interest on the proven losses and damages suffered by the plaintiffs, both before 

and after trial, in accordance with the Trust Agreement or at such rate and for 

such period of time as this Honourable Court determines appropriate. 
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38. Costs to the plaintiffs on a solicitor-client, full indemnity basis or at such level as 

th is Honourable Court determines appropriate. 

39. Such further and other relief as counsel may advise and this Honourable Court 

may permit. 

NOTICE TO THE DEFENDANT(S) 

You only have a short time to do something to defend yourself against this claim: 

20 days if you are served in Alberta 

1 month if you are served outside Alberta but in Canada 

2 months if you are served outside Canada. 

You can respond by filing a statement of defence or a demand for notice in the office 
of the clerk of the Court of Queen's Bench at CALGARY, Alberta , AND serving your 
statement of defence or a demand for notice on the plaintiff's(s') address for service. 

WARNING 

If you do not file and serve a statement of defence or a demand for notice within your 
time period , you risk losing the law suit automatically. If you do not file, or do not 
serve, or are late in doing either of these things, a court may give a judgment to the 
plaintiff(s) against you. 
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You are being sued. You are a defendant. 

Go to the end of this document to see what you can do and when you must do it. 

Statement offacts relied on: 

The Parties 

1. The Plaintiffs each reside in Calgary, Alberta, save Steven Ogg who resides in 

the State of New York, USA, and are parties to separate written agreements 
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each styled as a "Loan Administration Agreement" between each Plaintiff and the 

Defendant, Arres Capital Inc. ("Arres"). All of the Loan Administration 

Agreements between each Plaintiff and Arres are identical or substantially similar 

in form and content such that they are not materially different In regard to the 

issues in this matter. 

2. Arres is a corporation registered in the Province of Alberta and extraprovincially 

registered in the Province of British Columbia using the assumed name of 

Western Arres Capital Inc. Arres carries on business as a mortgage broker and 

trustee, managing syndicated loans funded by individual investors, including the 

Plaintiffs, provided to third party borrowers; securing such loans through land 

mortgages and other security; and managing the collection of loan payments 

from the third party borrowers and distributing those loan payments amongst the 

individual investors, less Arres' costs in administering the loans, all in accordance 

the terms and provisions of the Loan Administration Agreements. 

3. Arres' conduct under the Plaintiffs' Loan Administration Agreements is subject to 

an overriding "Servicing Standard" that requires Arres to act at all times with 

complete honesty and in good faith in exercising the care, skill, prudence and 

diligence of a licensed mortgage broker and trustee 

4. Consequently, Arres is subject to contractual, equitable and fiduciary duties owed 

to the Plaintiffs of fidelity, honesty and utmost good faith with a requirement to 

avoid any conflicts of interests and at all times to act in the best interests of the 

Plaintiffs and other syndicated loan investors. All funds received by Arres from 

third party borrowers relating to syndicated loans funded in whole or in part by 

the Plaintiffs must be received by Arres in trust for the benefit of the Plaintiffs and 

other investors with the right of Arres to make only such deductions as are 

provided for under the terms and provisions of the Loan Administration 

Agreements. 
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5. The Defendant, Wesley Serra ("Serra"), resides in Calgary, Alberta and at all 

material times was the sole director and controlling mind of Arres. 

6. One or both of the Defendants are authorized as a "mortgage broker" pursuant to 

the provisions of the Real Estate Act, R.SA 2000, c. R-5 and thereby subject to 

that Act and the rules and bylaws constituted thereunder applicable to mortgage 

brokers. 

Background to the Claim 

7. Y-K Projects Inc. ("Y-K") owns property located in British Columbia (the "Y-K Be 

Lands"). Arres arranged to syndicate a loan to Y-K to be secured with a 

mortgage against the Y-K BC Lands in the face amount of $3,500,000 (the "Y-K 

Mortgage"). The Plaintiffs each provided funds to Arres pursuant to Loan 

Administration Agreements in order to participate in the syndicated Y-K 

Mortgage. The total amount due and owing under the Y-K Mortgage as of 

August 31, 2012 was $2,542,105.05. Arres, using the assumed name of 

Western Arres Capital Inc. in BC, is the mortgagee in respect of the Y-K 

Mortgage registered on title to the Y-K BC Lands. 

8. The specific original amounts invested by and owing to each Plaintiff in respect of 

the Y-K Mortgage are as follows: 

a. Kenzie Financial Investments Ltd. $125,000.00 

b. Shelly Beck $100,000.00 

c. Therese F. Daley $250,000.00 

d. Linda Jaeger $120,000.00 

e. Andrew and Laurie Little $100,000.00 

f. Agnes M. Oberg $100,000.00 

g. Steven Ogg $200,000.00 

h. Lester S. Ikuta Professional Corporation $180,000.00 
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i. Lester Ikuta (Olympia Trust - #80714) $17,628.00 

J. Mickey Ikuta (Olympia Trust - #80709) $14,977.00 

k. Sandra Sommer (Olympia Trust - #21957) $8,500.00 

I. Brian Sekiya (Olympia Trust - #78676) $175,000.00 

m. Holly Sekiya $105,000.00 

n. Marion Sommer (via Shelly Beck) $55,000.00 

o. Allan and Sandra Sommer $300,000.00 

p. Steven Reilly $350,000.00 

q. Swarts Bros. Limited $50,000.00 

r. Clara Mae Woroschuk $140,000.00 

=========== 

TOTAL PLAINTIFFS' CONTRIBUTIONS $2,391,105.00 

9. The funds provided by Arres to Y-K pursuant to the Y-K Mortgage were obtained 

by Arres from various financial contributions received from individual investors 

(the "Y-K Mortgage Investors"), induding the Plaintiffs, pursuant to Loan 

Administration Agreements which designated Arres as a trustee for each 

investor. Consequently, Arres is the trustee for the Plaintiffs to the extent of their 

respective proportionate contributions towards the total funds loaned to Y-K 

under the Y-K Mortgage, rendering each Plaintiff a beneficial owner of a portion 

of the Y-K Mortgage. Moreover, some of the Plaintiffs are also shareholders and 

directors of Y-K and so have an added interest in ensuring Arres acts 

reasonably, properly, honestly and in good faith regarding the administration by 

Arres of the Y-K Mortgage and Arres' receipt and disbursement of Y-K Mortgage 

payments in accordance with the Plaintiffs' respective Loan Administration 

Agreements. 

10. The Y-K Mortgage matured and was due and owing in full on May 21,2012 and 

from that point forward, Y-K was working towards making arrangements to fully 

payout the Y-K Mortgage. 
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11. With the intent to provide the Plaintiffs and other Y-K Mortgage Investors with the 

consideration agreed to by each of them pursuant to a plan of corporate debt 

restructuring and to thereby effect the discharge of the Y-K Mortgage from the y

K BC Lands, Y-K delivered to Arres funds in the amount of $1,787,526.05 (the 

"Y-K Mortgage Payout Funds") under cover of correspondence dated August 31, 

2012; with Y-K purporting to impose an express trust condition upon Arres that 

these funds were to be used only to pay certain Y-K Mortgage Investors in 

accordance with an attached payout spreadsheet. 

12. The full principal balance plus interest owing under the Y-K Mortgage to August 

31, 2012, was $2,542,105.05. Y-K had arranged with some of the Plaintiffs and 

other Y-K Mortgage Investors that these individual investors were prepared to 

accept, as an alternative to payment, a direct security interest in the Y-K BC 

Lands rather than receiving the return of their financial contribution initially 

provided to Arres and incorporated into the overall amount advanced to Y-K 

under the syndicated Y-K Mortgage (the "Y-K Direct Security Investors"), 

resulting in a total of $780,000 payable to these Y-K Direct Security Investors to 

be rolled into and converted to a direct security interest over the Y-K BC Lands. 

With interest owing in the amount of $25,421.05 for the month of August and the 

arrangements made between Y-K and the Y-K Direct Security Investors, this had 

the effect of reducing the amount of funds required to fully payout and retire the 

Y-K Mortgage down from $2,542,105.05 to $1,787,526.05, this reduced amount 

being equivalent to the Y-K Mortgage Payout Funds. 

13. Consequently, the Y-K Mortgage Payout Funds were sufficient to fully reimburse 

those Plaintiffs and other Y-K Mortgage Investors seeking the return of their 

respective financial contributions to Arres included within the overall amount 

advanced to Y-K under the Y-K Mortgage. In the result, with the Y-K Direct 

Security Investors, whose financial contributions provided to Arres and 

incorporated into the Y-K Mortgage totaled $780,000, willing to roll or convert 

their respective financial contributions into a direct security interest in the Y-K BC 
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Lands, the Y-K Mortgage Payout Funds provided to Arres were sufficient to 

effectively payout the entire principal balance plus interest owing under the Y-K 

Mortgage to the end of August 2012. 

14. Following Y -K paying to Arres the Y-K Mortgage Payout Funds on August 31, 

2012, Arres provided to Y-K on September 5, 2012 a Y-K Mortgage payout 

statement dated September 1, 2012 which indicated that the principal balance 

owing as of September 1, 2012 was $2,542,105 plus additional interest of 

$27,539.47 for the month of September as well as additional charges totaling 

$269,296.55 (the "Y-K Mortgage Additional Charges"). 

15. The Y-K Mortgage Additional Charges asserted by Arres in its September 1, 

2012 Y-K Mortgage payout statement include the following amounts: 

a. Outstanding Borrower Costs $15,510.08 

b. Renewal Fee as of May 21,2012: $105,000.00 

c. Interest Outstanding on Renewal Fee: $3,786.47 

d. Legal Fees and Litigation Costs: $45,000.00 

e. Legal Holdback: $100,000.00 

=::::::::::=:::::::::==::::=:::: 

TOTAL: $269,296.55 

16. Prior to September 1, 2012, Y-K had never received any prior indication from 

Arres of the Y-K Mortgage Additional Charges or any additional charges 

whatsoever. The Y-K Mortgage had not been renewed in or about May 2012 so 

no renewal fee was owed and had never been the subject matter of any litigation 

prior to Arres claiming legal fees and litigation costs of $45,000. 

17. Y-K has disputed the Y-K Mortgage Additional Charges and has commenced a 

separate action against Arres seeking a determination and declaration regarding 
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what amounts, if any, remain due and owing by Y-K to Arres under the Y-K 

Mortgage as well as other consequential relief. 

The Claims 

18. Upon Arres receiving the Y-K Mortgage Payout Funds, it refused to comply with 

the trust condition purportedly imposed by Y-K on the permissible use of those 

funds by Arres. The courts determined on October 4,2012 the trust condition Y

K attempted to impose upon Arres was not enforceable and thereafter Arres 

made substantial deductions from the Y-K Mortgage Payout Funds and retained 

those deducted funds contrary to and in breach of the terms and provisions of the 

Plaintiffs' Loan Administration Agreements with Arres. Therefore, Arres 

misappropriated from the Plaintiffs their respective proportionate shares of the 

deducted funds and thus wrongfully converted such deducted funds to Arres' 

sole use and benefit; with Arres thereby breaching its contractual, equitable and 

fiduciary duties owed to the Plaintiffs. 

19. Specifically, Arres claimed and wrongfully misappropriated and converted the 

following improper deductions taken from the Y-K Mortgage Payout Funds: 

a. Claimed litigation costs of $52,000; 

b. Claimed internal costs of Arres in the amount of $150,000 purportedly 

associated with the administration of the Y-K Mortgage; 

c. Claimed Y-K Mortgage renewal fee of $108,000 when the Y-K Mortgage 

was not renewed by Y-K and for which the Plaintiffs are not liable in any 

event; and 

d. Funds in the amount of $100,000 purportedly associated with future legal 

and litigation matters and withheld by Arres from distribution to the 

Plaintiffs and other Y-K Mortgage Investors. 

The total amount deducted and retained by Arres from the Y-K Mortgage Payout 

Funds comes to $410,000. 
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20. The Plaintiffs' Loan Administration Agreements with Arres permit Arres to deduct 

and retain "Costs" that are defined as "all costs or expenses incurred by the 

Trustee [Arres] in enforcing or preserving or otherwise protecting the Security [Y

K Mortgage] or the Real Property the title of which is encumbered by the Security 

[Y-K BC Lands]". 

21. The Plaintiffs assert the litigation costs of $52,000 deducted by Arres from the Y

K Mortgage Payout Funds do not constitute "Costs" under the Plaintiffs' Loan 

Administration Agreements or litigation costs that can otherwise be legally 

deducted from the Y-K Mortgage Payout Funds and that this amount was thereby 

wrongfully misappropriated and converted by Arres. The Plaintiffs' proportionate 

share of this amount is $46,867.83. 

22. The Plaintiffs' Loan Administration Agreements define "Internal Costs" as either 

the "Spread Rate" (being 1%); or if the Spread Rate is not being used to 

determine Arres' fees, then 1%; "multiplied in either case by the face value of the 

Mortgage every 12 months from the date upon which a Loan goes into default or, 

if the default continues for a portion of a 12-month period, a pro rata portion of 

each 12-month period during which the default continues until such time as the 

Loan has been recovered or all enforcement proceeding have been concluded". 

23. Considering the Y-K Mortgage went into default on or about May 21, 2012, the 

Internal Costs of Arres should be limited to no more than 1 % of the Y-K Mortgage 

balance of $2.5M more or less, prorated for the approximately 4 - 5 months that 

mortgage had been in default when the Y-K Mortgage Payout Funds were paid to 

Arres by Y-K, resulting in Internal Costs of no more than $10,500. 

24. Internal costs of $150,000 claimed and deduced by Arres from the Y-K Mortgage 

Payout Funds greatly exceed the "Internal Costs" as provided for in the Plaintiffs' 

Loan Administration Agreements and the Plaintiffs claim Arres has wrongfully 
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misappropriated and converted approximately $140,000 otherwise payable to the 

Plaintiffs and other Y-K Mortgage Investors. The Plaintiffs' proportionate share 

of this amount is $126,182.61 

25. As the Y-K Mortgage was not renewed by Y-K, the $108,000 mortgage renewal 

fee deducted and retained by Arres from the Y-K Mortgage Payout Funds was 

wrongfully misappropriated and converted by Arres. The Plaintiffs' proportionate 

share of this amount is $97,340.87. 

26. The $100,000 deducted and withheld by Arres from distribution to the Plaintiffs 

and other Y -K Mortgage Investors purportedly for future "legal and litigation 

matters" is contrary to and in breach of the terms and provision of the Plaintiffs' 

Loan Administration Agreement, such that Arres has wrongfully misappropriated 

and converted these funds. The Plaintiffs' proportionate share of this amount is 

$90,130.44. 

27. The Plaintiffs' Loan Administration Agreements clearly indicate that all rights, 

monies, payments, profits and advantages related to the Plaintiffs' participating 

interest in the Y-K Mortgage belong to and shall be held for the use, benefit and 

advantage of the Plaintiffs subject to the provisions of the agreement. 

28. In addition to the Plaintiffs contesting Arres deducting the $108,000 mortgage 

renewal fee and $100,000 legal and litigation withholding, some of the Plaintiffs 

have demanded in writing in October 2012 a full accounting from Arres regarding 

the claimed, deducted and wrongfully misappropriated and converted litigation 

costs of $52,000 and internal costs of $150,000, including copies of 

substantiating legal invoices or bills and court records in connection with these 

claimed litigation costs as well as copies of all records, whether in paper or digital 

/ computer form, in the posseSSion of Arres related to these claimed internal 

costs. Arres has failed to comply with that demand, which constitutes a further 
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breach of Arres' contractual, legal and equitable duties owed to the Plaintiffs of 

fidelity, honesty and utmost good faith. 

29. The Plaintiffs' assert that the conduct of Arres regarding its receipt, distribution, 

deduction and wrongful misappropriation and conversion of funds relating to the 

Y-K Mortgage Payout Funds is particularly egregious, was done with malice 

intent and in clear breach of the terms and provisions of the Plaintiffs' Loan 

Administration Agreements and Arres' contractual, equitable and fiduciary duties 

owed to the Plaintiffs such that aggravated, exemplary and punitive damages are 

justified. 

30. Additionally, insofar as Arres' conduct in connection with the receipt and 

disbursement of the Y-K Mortgage Payout Funds has: 

a. been contrary to the "Servicing Standard" set forth in the Plaintiffs' Loan 

Administration Agreements; 

b. breached Arres' contractual, equitable and fiduciary duties owed to the 

Plaintiffs; 

c. been contrary to the provisions of the Real Estate Act, R.S.A. 2000, c. R-5 

and rules and bylaws constituted thereunder applicable to mortgage 

brokers; and 

d. benefitted the interests of the Defendants to the detriment and prejudice of 

the Plaintiffs, thereby creating an irreconcilable conflict of interest; 

Arres can no longer continue to act as trustee for and on behalf of the Plaintiffs 

regarding the Y-K Mortgage. 

31. Serra had full knowledge of the Plaintiffs' Loan Administration Agreements and 

Arres' contractual, equitable and fiduciary duties and obligations owed to the 

Plaintiffs and nevertheless, with malice intent and forethought, directed and 
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caused Arres to breach those duties' and obligations as described above, and as 

a result of such breaches Serra personally benefited by receiving some or all of 

the monies misappropriated and wrongfully converted by Arres from the Y-K 

Mortgage Payout Funds. Consequently, Serra has: 

a. unlawfully induced Arres to breach its respective Loan Administration 

Agreements with each Plaintiff and breach its contractual, equitable and 

fiduciary duties owed to the Plaintiffs, and 

b. unlawfully interfered with the legal and economic relations between Arres 

and Y-K and between Arres and each Plaintiff, 

for which Serra is jointly and severally liable for all damages suffered by the 

Plaintiffs as a result, including aggravated, exemplary and/or punitive damages. 

32. The Plaintiffs propose that the trial of this action be held before the Court of 

Queen's Bench at the Calgary Courts Centre at 601 - 5 Street S.W., Calgary, 

Alberta, T2P 5P7 and in the opinion of the Plaintiffs the trial is not expected to 

exceed 25 days. 

Remedy sought: 

33. A determination and declaration regarding what amounts, if any, may be properly 

deducted by Arres from the Y-K Mortgage Payout Funds. 

34. A temporary and permanent injunction enjoining Arres from continuing to act as 

trustee for the Plaintiffs in connection with the Y-K Mortgage and requiring Arres 

to fully and properly account to the Plaintiffs for all monies deducted and withheld 

by Arres from distribution to the Plaintiffs with respect to the Y-K Mortgage 

Payout Funds. 
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35. Judgment against the Defendants jointly and severally for the total amount of 

funds misappropriated and wrongfully converted by Arres from the Y-K Mortgage 

Payout Funds that would be otherwise payable to the Plaintiffs pursuant to their 

respective Loan Administration Agreements. 

36. Judgment against the Defendants jointly and severally for aggravated, exemplary 

and/or punitive damages in the total amount of $250,000 or such other amount 

as proven at the trial of this action. 

37. Interest on the proven losses and damages suffered by the Plaintiffs, both before 

and after trial, pursuant to the Judgment Interest Act (Alberta) or at such rate and 

for such period of time as this Honourable Court determines appropriate. 

38. Costs to the Plaintiffs on a solicitor-client, full indemnity basis or at such level as 

this Honourable Court determines appropriate. 

39. Such further and other relief as counsel may advise and this Honourable Court 

may permit. 

NOTICE TO THE DEFENDANT(S) 

You only have a short time to do something to defend yourself against this claim: 

20 days if you are served in Alberta 

1 month if you are served outside Alberta but in Canada 

2 months if you are served outside Canada. 

You can respond by filing a statement of defence or a demand for notice in the office 
of the clerk of the Court of Queen's Bench at CALGARY, Alberta, AND serving your 
statement of defence or a demand for notice on the plaintiff's(s') address for service. 
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WARNING 

If you do not file and serve a statement of defence or a demand for notice within your 
time period, you risk losing the law suit automatically. If you do not file, or do not 
serve, or are late in doing either of these things, a court may give a judgment to the 
plaintiff(s) against you. 
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the original Cf:!ll8R.. 
Dated this .~-:~:;--Ql.-t-.-cSbi3 

---~9k= 
Solicitor of Record: Loran V. Halyn 
Direct: 403-219-4213 
Fax: 403-291-4099 
Email: Ihalyn@sugimotolaw.com 
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AMENDED ORDER 

UPON THE APPLICATION of the Plaintiffs; AND UPON REVIEWING the pleadings and 
the Affidavits of Allan Beck and Wesley Serra, filed in this action and the consolidated 
action of Y-K Projects Ltd. v. Arres Capital Inc. and Arres Capital Inc. carrying on 
business under the name of "Western Arres Capital Inc., Court File No. 1201-14748 in 
the Court of Queen's Bench of Alberta, Judicial Centre of Calgary; AND UPON 
REVIEWING the transcripts of the questioning of Allan Beck and Wesley Serra and 
responses to undertakings deriving therefrom; AND UPON HEARING the submissions 
of Counsel for the Plaintiff and Counsel for the Defendants; 

!T is HEREBY ORDERED THAT: 

1. The Plaintiff's application for summary judgment is granted in part against the 
Defendant, Arres Capital Inc. ("Arres"). 

/ 

2. The Court hereby disallows the following deductions made and retained by Arres 
from mortgage payout funds in the amount of $1 ,787,526.05 paid to Arres by Y-K 
Projects Ltd. (the "Y-K Mortgage Payout Funds") on August 31, 2012 in respect 
of the mortgage registered on July 13, 2010 against the lands of Y-K Projects 
Ltd. located in British Columbia under instrument number CA1651714 in the 
Kamloops Land Titles Office: 

a. "Litigation Fees" of $52,000, 
b. "Mortgage Renewal Fee" of $1 08,000, and 
c. "Litigation Holdback" of $63,768.79. 

3. Arres shall forthwith pay to the Plaintiffs' lawyers the amounts identified in 
paragraph g, above, for distribution by the Plaintiff's lawyers among the Plaintiffs 
in accordance with and proportionate to the amount of each Plaintiff's respective 
investment contribution towards the total amount advanced to Y-K Projects Ltd. 
under the Mortgage. 

4. The application for summary judgment is dismissed as it relates to the claims of 
Arres for administration fees in the amount of $150,000 and costs of $36,231.21 
relating to litigation costs incurred by Arres. These claims are directed to trial for 
determination. 
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5. The parties may apply to the court for further directions regarding the 
implementation of this Order and the further prosecution of this action. 

6. Costs are this application are reserved to be spoken to upon the determination of 
the entirety of the Plaintiffs application. 

7. This Order may be endorsed in counterpart and by facsimile or other electronic 
means. 
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Cal~ary, Alberta T2P 2T8 ~ ~ 
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DATE ON WHICH ORDER WAS PRONOUNCED: February lL, 2014 

NAME OF JUSTICE WHO MADE THIS ORDER: ::J Lt ':> h ~ W \ l K.~ 1\ S 

LOCATION WHERE THIS ORDER WAS MADE: Calgary 

UPON noting the defendant, Arres Capital Inc. ("Arres"), has appealed the Amended Order of 
the Learned Master L. Laycock pronounced July 17, 2013 and filed October 3, 2013 (the 
"Amended Order") by Notice of Appeal of Master's Order filed October 4, 2013 (the 
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"Appeal"); AND UPON noting the consent of counsel for the Plaintiffs and Third Party 
Defendants, who are collectively the Respondents on the Appeal of Master's Order (together the 
"Respondents"); 

IT IS HEREBY ORDERED THAT: 

I. Arres shall forthwith pay the amount of $235,000 into Court to the credit ofthis Action 
(the "Secured Funds"). 

2. Upon payment into Court of the Secured Funds, the Amended Order is stayed pending a 
final judicial determination ofthe Appeal. 

3. Upon a final judicial determination of the Appeal, including any further appeal by either 
party, the Secured Funds shall be released in accordance with such final judicial 
detennination. 

4. This Consent Order may be consented to in counterpart and by facsimile or electronic 
mail. 

CONSENTED TO: 

Per: 

( 

Su . oto & Compal)Y 
) 

ran V. Halyn 
Counsel for the Respondents on the 
Appeal, being both the within Plaintiffs 
and the Third Party Defendants 

J.C.C.Q.B.A 
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NOTICE TO COURT CLERK 

You have received money paid into Court. 

Go to the end of this document to see what you must do. 

$235,000 is paid into Court in accordance with the Order of Justice Wilkins granted on February 
11,2014 in respect to the within action. 

NOTICE TO COURT CLERK 

You must give a receipt for the money paid into Court and, unless otherwise ordered, deposit 
the money into an account in a bank or treasury branch. 
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ORDER 

UPON THE Defendant, f\rres Capital Inc. C'P.rres"), appealing the j\:7lc:ldad O:-dcr of the 
Learned Master L. Laycock pronounced July 17, 2013 and filed October 3, 2013 in this 
action (the "Amended Order"); AND UPON REVIEWING the pleadings and the 
Affidavits of Allan Beck and Wesley Serra, filed in this action and the consolidated 
action of Y-K Projects Ltd. v. Arres Capital Inc. and Arres Capital Inc. carrying on 
business under the name of "Western Arres Capital Inc., Court File No. 1201-14748 in 
the Court of Queen's Bench of Alberta, judicial Centre of Calgary; AND UPON 
REVIEWING the transcripts of the questioning of Allan Beck and Wesley Serra, 
responses to undertakings deriving therefrom and the proceedings before Learned 
Master L. Laycock; AND UPON CONSIDERING the submissions of Counsel for the 
Defendants and Counsel for the Plaintiffs I Third Party Defendants; 

IT IS HEREBY ORDERED THAT: 

1. The appeal of the Amended Order is dismissed. 

2. The funds paid into cou Arres to the it of this actio . the amount of 
$235,000.00 pursu to the Conse Order of The . Justice 
Wilkins pronou d and filed on ruary 11, 201 ,shall be pai forthwith by 
the Clerk the Court to t laVvyers repr enting the P ·ntiffs I Third Party 
Defen nts at the folio . g address: 

OJ, SUGIM 
Barr" ers & Solicito 

4, 2635 - 37t venue NE 
Calgary, Alb a, T1Y 5Z6 
Attention: oran V. Halyn 

3. The Plaintiffs and Third Party Defendants are awarded costs of this application in 
accordance with Column 3 of Schedule C of the Alberta Rules of Court payable 
forthwith in any event of the cause. 

J.C.Q.B.A 
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1201-16440 

COURT OF QUEEN'S BENCH 
OF ALBERTA 

CALGARY 

JUL 2 ~ 201~ 
JUDIOIAL CENTRE 

OF CALGARY 

KENZIE FINANCIAL INVESTMENTS LTD., SHELLY BECK, 
THERESE F. DALEY, LINDA JAEGER, ANDREW LITTLE, 
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LESTER S. IKUTA PROFESSIONAL CORPORATION, 
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SOMMER, STEVEN REILLY, SWARTS BROS LIMITED 
and CLARA MAE WOROSCHUK 

ARRES CAPITAL INC. and WESLEY SERRA 

Y-K PROJECTS LTD., ALLAN BECK and SHELLY BECK 

ORDER rt\1'J \0\& W 
\ net90'j ee 

Bishop & McKenzie LLP \he oOg\os\ 

Barristers & Solicitors d m\s rz-,...,. ~~~~-:-
1700, 530 - 8th Avenue S\f/JS\8 Z 
Calgary, Alberta, T2P 3S8 
Attention: Kerry Lynn Okita 
Phone: 403-237-5550 
Fax: 403-263-3423 
File No. 100672-003 (KLO/pw) 

DATE ON WHICH ORDER WAS PRONOUNCED: WEDNESDAY, JULY 23,2014 

CALGARY,ALBERTA LOCATION WHERE ORDER WAS PRONOUNCED: 

NAME OF JUSTICE WHO MADE THIS ORDER: J.J. STREKAF 

UPON the application of the Terrapin Mortgage Investment Corp.; UPON noting the 
cross application of the Plaintiffs; AND UPON hearing counsel for the Plaintiff, Defendant, and 
Terrapin Mortgage Investment Corp.: 

IT IS HEREBY ORDERED AND DECLARED THAT: 

1. The Affidavit of G. Forrest, filed May 2,2014, in action Nos. 0903-17685 and 09103-

17684, is admitted within this action. 

2. Terrapin Mortgage Investment Corp. is hereby granted intervenor status in the within 

action with respect to the issue of the $235,000.00 held in Court. 
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3. 

4. 

~. 

G>. 

2 

Terrapin Mortgage Investment Corp. is granted the following parameters of participation 

in the above noted matter: 

a. The ability to present new evidence to the Court; 

b. The ability to advance arguments and issues not advanced by other parties; and 

c. The ability to bring Applications in the within action. . . 
V;-s ~our~td ~Vlt cUe. f~l'l~ ~e dUel\.llvntl~ ~'#1e 

The cross application of the Plaintiffs ~raee ef ftli ids is disffli9geel~ ~ 0 vcle.v "\ n Clcl~ 
N~v"\) OCf0'5-1iio~"\ 

~tvr~~ n wnau 'Dt OM»rled 1\\1000.00 in ~s. ~ CF10~"17~p? L-

ot\t\~v ~\~ clo.A .... ~ Cl"l~fVto. ~ , ct pU~ { CCMtt Loe o1eolt },tt1'f41 

cd. ~ \o,1"t,y date. L- U 
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In the Court of Appeal of Alberta 

Citation: Richcrooks Enterprises (2000) Ltd. vAnes Capital Inc., 2015 ABCA 40 

Date: 20150129 
Docket: 1501-0006-AC 

Registry: Calgary 

Between: 
Richcl"Ooks Enterprises (200Q) Ltd. and Richcrooks Holdings Ltd., 

515476 Alberta Ltd., Demel Financial Corp, Greenmar Holdings Inc., 
Access Mortgage Investments Corporation (2004) Limited, 4-A Professional 

Services Ltd., Tempest Management Inc., Hudson Principle Investments Ltd., 
Swartz Bros. Limited, Christopher Schultz Consulting Inc., Curlew Finance, 
Paul Kornylo, Ma:x: Feldman,. Sonya Smith, Norman Martin, Bernice Martin, 

R. Bruce Carson, Delores Carson, Leela Krishnomourthy, Marguerite McRitchie, 
Priti Gaur, Madhll Gaur, Wendy McKenna, Janet Lorraine Watson, Jim Watt, 

Gaston Rajakaruna, Shirley Rajakaruna, Gary Drefs, Robert Armstrong, Michael 
Kurtz, Marlene Kurtz, Kevin R. Pedersen, Susan Fine, Carol Kimiyo Sekiya, 

. Holly Sekiya and Steven Ogg 

- and'-

Arres Capital Inc. 

-and~ 

Terrapin Mortgage Investments Corp. and 
1798583 Alberta Ltd. 

-and -

Graybriar Land Company Ltd. and 
Graybriar Greens Inc. 

Applicants 

Respondent 

Respondents 

Not a Party to the Application 
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RECEIVED 01/29/2015 10:58AM 403-291-4099 SUGIMOTO @ COMPANY 
01/29/2015 10:51 4032975294 ,COURT OF APPEAL PAGE 03/09 

Oral Reasons for Decision of 
The Honourable Mr. Justice J.D. Bruce McDonald 

Introduction 

[1] The applicant Access Mortgage Investment Corporation (2004) Limited (Access 
Mortgage) brings on its own behalf and on behalf of other investors, an application pursuant to rule 
14.48 for a stay pending appeal of the order granted by Madam Justice Strekaf on December 17, 
2014 (the Strekaf Order) which order vacated an earlier order of the Court of Queen's Bench 
granted by Justice Hillier on February 14,2014 (the Hillier Order), 

Facts 

(2] The facts giving rise to this application for a stay pending appeal are somewhat convoluted. 
Suffice it to say for our purposes however, Access Mortgage and a number of other persons (both 
corporate and individual) were lnvestors in a $9,000,000 syndicated loan arranged for by Arres 
Capital Inc. (hereinafter referred to as Arres).Wes Serra was at the time.the owner and principal of 
Arres. 

[3] The syndicated loan was secured by a mortgage granted by two companies, Graybriar Land 
Company Ltd. and Graybriar Greens Inc. (collectively referred to as Graybriar) and was used to 
fund the subdivision of lands, and then the construction and sale of condominium units on those 
lands. Arres was the registered mortgagee on behalf of the investors. 

[4] At the time that the syndicated loan agreement was entered into between Arres and the 
various investors (including of COUl'Se Access Mortgage), AIres was registered as a mortgage 
broker pursuant to the provisions of the Real Estate Act RSA 2000, c R-5. It's registration as a 
mortgage broker was tenninated effective November 3, 2013. 

[5] Anes, inter alia, managed the collection of the loah repayments from Graybriar and then 
distributed those funds (less deductions for its administration fees, etc.) to the investors. In October 
2013, Arres made substantial deductions from the loan proceeds. The investors decided that these 
were not proper deductions and, as a result, conunenced an action against AIres shortly thereafter 
to recover those funds. The total amount being claimed in that lawsuit was in excess of $870,000. 

[6] The Graybriar mortgage had gone into foreclosure in 2009. By February 1, 2014, only 
Seven condominium units, out of the original 48, remained unsold. On February 3, 2014 without 
any notice to the syndicate investors (including Access Mortgage), counsel for Arres applied for 
and obtained an order from Master Breitkreuz (the Breitkreuz Order) which, inter alia. directed 
that the remaining seven condominium units in the Graybriar project be sold to Arres for an 
amount in excess of $1.8 million. 
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[7] However, by the terms of the Breitkreuz Order, Arres was not required to pay cash for its 
acquisition oftbese units; rather the amount of the stated purchase price was to be paid by way of a 
set-off against the amount outstanding under the Graybriar loan. No mention was made to Master 
Breitkreuz at the time that the Breitkreuz Order was obtained that Arres was taking the position, 
vis-a-vis the investors, that it was owed a large amount by them and was therefore entitled to 
undertake the action that it did. ' 

[8] Arres made arrangements to have a total of four of these seven condominium units 
transferred to another company 1798582 Alberta Ltd. (179). This company was in tum owned by 
another company, 875892 Alberta Ltd. (875) which was in turn owned by Wes Serra's wife, Staci 

[9] Arres attempted to justifY the transfer of the four condominium units to 179 on the basis 
that on September 30, 2010, it had entered into an assignment of accounts receivable with 875 
which was the shweho1der of 179. The stated consideration for that assignment was $97,500. 

[10] At the time that Arres had applied for and obtained the Breitkreuz Order on February 3, 
2014, -it was no longer licensed as a mortgage broker in the Province of Alberta. Section 17 of the 
Real Estate Act provides as follows: 

No person shall ... deal as a mortgage broker ... unless that person 
holds the appropriate authorization for that purpose issued by the 
council. 

[11] Access Mortgage and the other investors were not advised by counsel for Arres of the 
Breitkreuz Order either before he applied for and obtained it nor were they advised of its existence 
after the fact. Rather, in some roundabout way, it came to their attention and as a result, an 
emergency application was made before Mr. Justice Hillier on February 14,2014, which resulted 
in the Hillier Order. ' 

[12] Paragraph 3 of the Hillier Order provided: 

The February 3, 2004 Order of the Learned Master W. Breitkreuz 
[the Breitlcreuz Order], as amended by the February 7, 2014 Order 
of the Learned Master L. A. Smart, is stayed pending further Order 
of this Honourable Court or the consent of the parties hereto. 

[13] Paragraph 7 of the Hillier Order went on to provide: 

The Applicants' Application is returnable on March 14, 2014, or 
such later date as is agreed between the parties hereto, or directed by 
this Honourable Court, in Justice Chambers at the Court Centre in 
Calgary at which time this Order shall expire and be of no further 
force or effect unless extended by the court. 
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[14] At the time of the Hillier Order, title to the seven condominium units had not yet been 
transfen-ed from Graybriar. Notwithstanding that however, 179 had made arrangements with 
Terrapin Mortgage Investment Corp. (Terrapin) to mortgage the four condominium units that it 
was to receive from Arres. Notwithstanding that 179 did not have registered title to the four 
condominium units in question, it obtained mortgage proceeds in the amount of $425,000 from 
Terrapin before the Hillier Order had been granted. 

[15] From the amount of $425,000, the sum of $13 8,000 was received by 179 with the balance 
of monies paid into court to the credit of an action that had been commenced against Arres by 
Kenzie Financial Investments Ltd. 

[16J On February 28, 2014 Arres applied for and obtained, with the consent of counsel for the 
applicants, an order accepting an offer to purchase condominium unit number 55 from two bona 
fide third party purchasers. The purchase price was $269,900 and title to the condominium unit 
was subsequently transferred into the names of the purchasers. 

[17] This matter then proceeded in fits and starts and was argued before Justice Strekaf on 
September 15,2014. At that time, Justice Strekafin effect continued for a time the stay granted by 
the Hillier Order and directed that the matter return to the coromerciallist on October 7, 2014. She 
directed that several steps be taken by the applicants (including Access Mortgage) prior to the 
return date. 

[18] The most significant of those steps was the filing and serving of an Undertaking as to 
Damages in a fonn satisfactory to the court. On September 30,2014 a written Undertaking as to 
Damages was filed in the court of Queen's Bench on behalf of the various investors represented by 
Access Mortgage. 

[19] When the parties reattended before Justice Strekaf on October 7, 2014 she held that the 
Undertaking that had been given was not acceptable. She then extended the terms of the Hillier 
Order but indicated that a proper Undertaking as to Damages had to be given. As a result of that 
direction, a subsequent Undertaking as to Damages was given. 

[20] Eventually on December 17, 2014 the parties again reattended before Justice Strekaf who 
held that the second Undertaking as to Damages proffered by the applicant Access Mortgage was 
not an Undertaking satisfactory to the court and as a result she directed that the Hillier Order "shall 
be vacated and (be] of no force or effect as of January 15, 2015". By agreement between the 
parties, the Hillier Order was extended to January 20, 2014 and by my direction on January 20, 
2015 was extended again to January 23, 2015. 
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Analysis and Decision 

[21] The issue on this appeal is a narrow one, namely whether either Undertaking as to 
Damages given on behalf of the i~vesto(S in question (including Access Mortgage), is sufficient as 
a matter of law, given the factual matrix of this case? 

[22] The position of the applicant/appellant is that the Undertaldng is, as a matter oflaw, proper 
given the factual matrix of this case and in particular the fact that the investors in this case 
represent approximately 61 percent by value of the amount loaned and are accordingly owed 
approximately 61 percent of the amount paid and to be paid under the Graybriar mortgage. In 
effect therefore they have a claim upon approximately 61 percent of the net sale proceeds of the six 
remaining condominium units and the purchase price that was paid into court with respect to the 
sale of the seventh. 

[23] Counsel for AIres, as well as counsel for 179 and counsel for Tenapin argue against the 
application for the stay. 

[24] As indicated at the outset, this application is brought pursuant to rule 14.48 of the current 
Rules ofeourt which is the successor to rule 508 under the previous Rules. A stay of a proceedings 
pending appeal may only be granted if the applicant (which in this case is Access Mortgage on 
behalf of itself and the other investors it represents) satisfies me as a judge of this court that: 

• there is an arguable issue to be detennined on appeal; 

• that the applicant will suffer irreparable harm if the stay is not granted; and 

• that the balance of convenience favours the granting of the stay. 

[25] Although counsel for Arres argued that the appeal is devoid of merit, counsel for 179 .more 
realistically and reasonably conceded that this application does meet the rather modest 
requirements of the fust step of the tripartite test. 

[26] CertainlY I am satisfied that there is an arguable issue on this appeal given its factual 
matrix. However I decline to delve any further into the merits since the merits must be decided by 
a panel of this court. 

[27] In the submissions of counsel for 179, and of course in the submission of both counsel for 
AIres and counsel for Terrapin. this application fails on the on the second part of the tripartite test 
namely that the applicant has not established that irreparable harm will be suffered by it and the 
other investors it represents should the stay not be granted. The effect of a stay of the Strekaf Order 
would be to continue the provisions of the Hillier Order which has operated as a stay of the 
Breitkreuz Order since February 14,2014. 
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[28] Counsel for the applicant argued that irreparable harm will be suffered by his client 
because Arres is hopelessly insolvent and therefore would be unable to respond to any monetary 
judgement rendered against it. 

[29] It should also be pointed out that there have been two significant summary judgments 
obtained against Arres. The first was for an amount in excess of$1 million and this was obtained 
by Access Mortgage. This summary judgment was subsequently upheld on appeal by this court. 
During oral submissions before me, I was informed.that a total of $50.000 has in some fashion or 
another been paid towards this judgment. 

[30] The second summary judgment is for approximately $245.000 rendered in favour of 
Kenzie Investments and that a portion of th~ proceeds from the mortgage provided by Terrapin has 
been paid into court to the credit of that judgment. 

[31] Furthermore, as indicated px:eviollsly. Arres bad long ago assigned all of its accounts 
receivable on the Graybriar project to 875 by virtue of the written assigmnent agreement dated 
September 30, 2010. 

[32] The effect of the Hillier Order has been that title to the six remaining condominium units 
remains in the name of the mortgagor, Graybriar. COWlsel for the applicant points out that under 
the terms of the Breitkreuz Order, title to all seven condominium units was to have' been 
transferred to Arres Ot'to such other transferees as directed by counsel for Arres. Arres had directed 
that title to four of the condominium writs was to be registered in the name of 179, the company 
beneficially owned by Wes Serra's wife. 

[33] It should be borne in mind that the Strekaf Order vacated the earlier Hillier Order which 
was the only legal impediment to the hopelessly insolvent Arres Capital from obtaining title to the 
seven remaining condominium units and then transferring four of those condominium units for no 
cash whatsoever to 179. What would have been the fate of the three remaining condominium units 
were it not for the Hillier Order must remain a matter of conjecture to say the least. 

[34] It is clear to me that any monetary judgement obtained against Arres will go Wlsatisfied and 
this therefore constitutes irreparable harm: Laube v Juchli, (1997) 209 AR 67 (CA) at paras 3 - 5. 
As a result. I am. satisfied that the applicant has established that it and the other investors it 
represents will suffer irreparable harm in the event that the Strekaf Order is not stayed pending the 
hearing of this appeal. 

[35] With respect to the third element of the tripartite test; namely the balance of convenience, it 
must be reiterated that subsequent to the Hillier Order. the parties did consent to the sale of one of 
the seven condominium units to bona fide purchasers. Curiously. that condominium unit was one 
of the units that was to have been transferred to 179. 
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[36] Counsel for the applicant in submissions before this court made it abundantly clear that his 
client desires to have the remaining six condominium units sold as soon as reasonably possible and 
in a commercially prudent fashion, with the proceeds being held in court pending further court 
order or agreement of the parties. Thls makes obvious good sense to me and quite frankly I am ' 
surprised that the parties have not been able to reach accord on this point long before now. 

[37] In any event, I find that the balance of convenience under these circumstances favours the 
granting of the application for a stay of the Strekaf Order. 

Conclusion 

[38] In the result, I hold that the applicant has satisfied the three requirements of the tripartite 
test and accordingly I grant an order to stay the Strekaf Order pending the determination of the 
within appeal by this court or further court order. As an ancillary matter, I do also order that 
paragraphs one through six of the Hillier Order are to remain in full force and effect until vacated 
or varied by an order of this court. 

Costs 

[39] After hearing submissions from the parties regarding costs, I do hereby award costs in the 
amount of$2,500 to the applicant, said costs to be paid jointly and severally by Arres, Terrapin and 
179. These costs are awarded in any event of the appeal but payable only at the conclusion of the 
appeal. 

Application heard on January 20, 2015 

Reasons filed at Calgary', Alberta 
this 29th day ofJanuary, 2015 
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December 15,2015 

L.V. Halyn 
Sugimoto & Company 
Fax No. 403-291-4099 

J.D. Burke 
DLBHLaw 
Fax No. 403-263-8529 

R.P. Pelletier 
Pelletier Law 
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K.L. Okita 
Bishop & McKenzie LLP 
Fax No. 403-263-3423 
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Registrar's Office 
law Courts Building 

1A Sir Winston Churchill Square 
Edmonton AB T5J CR2 

TEL.: (780)422·2416 
FAX: (780)422-4127 

Deputy Registrar. D.L Umrysh 

hllps:I!albertacourts ca 

Re: Ricllcrooks Enterprises (2000) Ltd. and others v. Arres Capital Inc. 
Appeal No. 1501-0006AC 

This will confirm that the reserved judgment in the above named case will be released the 
morning of Wednesday, December 16, 2015. On that day, between 9:30 a.m. and 
10:00 a.m., a copy of the judgment will be faxed to you at the fax number listed above. 

That same day, the judgment will also be sent to the Canadian Legal Information Institute 
(CanLII) at 10:00 a.m. for publishing to its website, which may occur that same day. 
Any concerns with on-line judgments should be raised directly with CanLii. 

If you have any concerns about the judgment being faxed to you as set out above, please 
contact our office as soon as possible to make alternate delivery arrangements. 

Thank you, 

~~ 
(d.-Peputy Registrar 

Court of Appeal- Calgary 
Irc 
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As indicated above, attached is the judgment which was released today. 

Thank you. 

217 000102



4032975294 

RECEIVED 12/15/2015 09:23AM 403-291-4099 SUGIMOTO @ COMPANY 

fax1 09:25:03 a.m. 12-16-2015 

In the Court of Appeal of Alberta 

Citation: Arres Capital Inc v Richcrooks Enterprises (2000) Ltd, 2015 ABCA 392 
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Arres Capital Inc. 
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Docket: lSOl-0006-AC 

Registry: Calgary 

Respondent 
(Plaintiff) 

Richcrooks Enterprises (2000) Ltd. and Richcrooks Holdings Ltd., 515476 Alberta Ltd., 
Demel Financial Corp., Greenmar Holdings Inc., Access Mortgage Investment Corporation 

(2004) Limited, 4-A Professional Services Ltd., Tempest Management Inc., Hudson 
Principle Investments Ltd., Swartz Bros. Limited, Christopher Schultz Consulting Inc., 
Curlew Finance, Paul Kornylo, Max Feldman, Sonya Smith, Norman Martin, Bernice 

Martin, R. Bruce Carson, Delores Carson, Leela Krishnomourthy, Marguerite McRitchie, 
Priti Gaur, Madhu Gaur, Wendy McKenna, Janet Lorraine Watson, Jim Watt, Gaston 

Rajakaruna, Shirley Rajakaruna, Gary Drefs, Robert Armstrong, Michael Kurtz, Marlene 
Kurtz, Kevin R. Pedersen, Susan Fine, Carol Kimiyo Sekiya, Holly Sekiya and Steven Ogg 

- and-

Appellants 
(plaintiffs! Applicants) 

Graybriar Land Company Ltd. and Graybriar Greens Inc. 

- and-

Not a Party to the Application 
(Defendants) 

Terrapin Mortgage Investment Corp. and 1798583 Alberta Ltd. 

Respondents 
(Respondents) 
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The Honourable Madam Justice 1. Strekaf 

Dated the 17th day of December, 2014 
Filed on the 5th day of January, 2015 
(Dockets: 0901-02753; 0901-03332) 
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[1] This appeal concerns the decision of the chambers judge to require an undertaking from the 
appellants in support of orders which affected earlier orders for foreclosure of seven condominium 
units and her refusal to accept the undertaking offered. It also concerns the ability of the chambers 
judge and the Queen's Bench to act to prevent the respondent trustee, Arres Capital Inc, from 
proceeding to take into hand the proceeds of judicial sales of four of those units and to influence 
the proceeds of sale of the others. The appellants say that allowing Arres to do so would continue 
misappropriation, conversion, breach of fiduciary duty, and breach of trust agreements by Arres. 

[2] In the order under appeal, the chambers judge sought to back up her earlier direction that 
the appellants give an undertaking that is "meaningful" in order to justify the limitations on the 
earlier orders for foreclosure. We have concluded that the chambers judge erred in rejecting the 
undertaking offered by Access Mortgage Investment Corporation (2004) Limited. 

[3] We are persuaded that the chambers judge's original assessment of the character of the 
events before her was flawed. The material before her gave rise to a serious basis to question 
Arres's entitlement to maintain control of the foreclosure process and to receive, in priority to the 
appellants, any of the proceeds of judicial sales under the foreclosure orders. The chambers judge 
proceeded on the assumption that the appellants had no interest in the condominium units. But this 
is not so. The appellants are the beneficial owners of the units, at least to the extent of representing 
61 % of the value of those units. In addition, the claims of Arres were disputed and facially 
disputable. Further, the appellants were prepared to have all the proceeds of sale of the units kept 
in trust pending resolution of the outstanding litigation. Seen in that light, we are satisfied that in 
the unique circumstances of this case, the undertaking offered was sufficient. 

[4] Without commenting on the merits, we conclude that it would be contrary to the interests 
of justice to allow the foreclosures to proceed unrestricted and for the proceeds of judicial sales of 
the units to be distributed without control of the Court. The most appropriate course for all 
concerned, including the creditor Terrapin Mortgage Investment Corp. who advanced money on 
the strength of the foreclosure order, is to require that the proceeds of judicial sales of the seven 
units be paid into Court and then have the Court determine who has the rights to such proceeds and 
whose rights have priority. 

[5] Accordingly, we allow the appeal. We order that the units be sold under judicial approval 
in the manner agreed to by a consent order made in October, 2015 which this Court has examined. 
However, we order that the proceeds of such judicially approved sales be paid into Court and 
disbursed only in accordance with further Court order. 
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[6] We encourage the parties to proceed to resolve their outstanding litigation with dispatch. 
To this end, we encourage the appointment of a case manager over all disputes as well as 
exploration of the possibility of judicial dispute resolution. 

Appeal heard on December 9,2015 

Memorandum filed at Calgary, Alberta 
this 16th day of December, 2015 

DEC 1 6 2015 

/ Fraser C.I.A. 

617 
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COURT COURT OF QUEEN'S BENCH OF ALBERTA 

JUDICIAL CENTRE EDMONTON 

PLAINTIFF ARRES CAPITAL INC. 

DEFENDANTS GRAYBRIAR LAND COMPANY LTD. and 
GRAYBRIAR GREENS INC. 
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ORDER - SALE TO PLAINTIFF 

DUNCAN CRAIG LLP 
Lawyers Mediators 
2800 Scotia Place 
10060 Jasper Avenue 
Edmonton, Alberta T5J 3V9 

DATE ON WHICH ORDER WAS PRONOUNCED: 

LOCATION WHERE ORDER WAS PRONOUNCED: 

NAME OF MASTER WHO MADE THIS ORDER: 

Lawyer: DOUGLAS P. GAHN, QC 
Telephone: (780) 441-4304 
Fax: (780) 969-6370 
Email dpgahn@dcllp.com 
File Number: 20-166013 

_=--=.::.:!=..!..--"""~~_, 2014 

EDMONTON, ALBERTA 

UPON THE APPLICATION of the Plaintiff; AND UPON the Court determining that it is not 
necessary to attempt a public sale of the secured property; AND UPON HEARING Counsel for 
the Plaintiff; AND UPON 

ifl~ / x: no one appearing for the Defendants 

hearing from the Defendants 

hearing from Counsel for the Defendants 

IT IS HEREBY ORDERED AND DECLARED THAT: 

1. In this Order the secured property is the following: 

CONDOMINIUM PLAN 0827766 
UNIT 48 
AND 83 UNDIVIDED ONE TEN THOUSANDTH 
SHARES IN THE COMMON PROPERTY 
EXCEPTING THEREOUT ALL MINES AND MINERALS 

CONDOMINIUM PLAN 0827766 
UNIT 55 
AND 83 UNDIVIDED ONE TEN THOUSANDTH 
SHARES IN THE COMMON PROPERTY 
EXCEPTING THEREOUT ALL MINES AND MINERALS 
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CONDOMINIUM PLAN 0827766 
UNIT 63 
AND 83 UNDIVIDED ONE TEN THOUSANDTH 
SHARES IN THE COMMON PROPERTY 
EXCEPTING THEREOUT ALL MINES AND MINERALS 

CONDOMINIUM PLAN 0827766 
UNIT 65 
AND 83 UNDIVIDED ONE TEN THOUSANDTH 
SHARES IN THE COMMON PROPERTY 
EXCEPTING THEREOUT ALL MINES AND MINERALS 

CONDOMINIUM PLAN 0827766 
UNIT 67 
AND 83 UNDIVIDED ONE TEN THOUSANDTH 
SHARES IN THE COMMON PROPERTY 
EXCEPTING THEREOUT ALL MINES AND MINERALS 

CONDOMINIUM PLAN 0827766 
UNIT 68 
AND 83 UNDIVIDED ONE TEN THOUSANDTH 
SHARES IN THE COMMON PROPERTY 
EXCEPTING THEREOUT ALL MINES AND MINERALS 

CONDOMINIUM PLAN 0827766 
UNIT 69 
AND 83 UNDIVIDED ONE TEN THOUSANDTH 
SHARES IN THE COMMON PROPERTY 
EXCEPTING THEREOUT ALL MINES AND MINERALS 

2. The mortgage described in the Statement of Claim is a valid and enforceable mortgage 
over the secured property. 

3. The Plaintiff's offer to purchase the secured property as follows: 

a) Unit 48 for $250,000.00, 
b) Unit 55 for $275,000.00; 
c) Unit 63 for $266,000.00; 
d) Unit 65 for $270,000.00; 
e) Unit 67 for $270,000.00; 
f) Unit 68 for $270,000.00; and 
g) Unit 69 for $265,000.00 

be and is hereby approved and accepted. 

4. The Plaintiff is not required to pay the purchase price into Court but may set off the 
purchase price against the amount outstanding under the mortgage. 

5. The Registrar of Land Titles shall cancel the existing Certificate of Title to the secured 
property and issue a new Certificate of Title in the name of Arres Capital Inc., 204, 1324 
- 11 Ave SW, Calgary, Alberta, T3C OM6 the Plaintiff (or such other transferee as 
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directed by the Plaintiff's Counsel in correspondence sent to the Registrar of Land Titles 
at the time this Order is submitted for registration) free and clear from the Plaintiff's 
Mortgage Number «Reg_Number» and all subsequent encumbrances but subject to: 

a) n/a. 

6. If the secured property is or becomes vacant then the Plaintiff is entitled to immediate 
possession. If the secured property is not vacant then the Defendants, any tenants, and 
any other occupants, shall deliver up to the Plaintiff vacant possession of the secured 
property thirty (30) days after service of this Order upon them. Service of this Order may 
be made on the occupants by posting same to the main entrance door to the secured 
property. A Civil Enforcement Agency has authority thirty (30) days after service of this 
Order has been effected, to evict any occupant of the secured property. 

7. The requirement for service of documents prior to entry of this Order, set out in 
Rule 9.35(1)(a), is hereby waived. 

8. The Registrar of Land Titles shall comply with this Order forthwith notwithstanding 
Section 191 (1) of the Land Titles Act. 

9. With respect to the annexed Statement of Secured Indebtedness: 

a) 

b) 

where noting is claimed with respect to a listed category, the word "nil" shall be 
inserted opposite, and 
where amounts are claimed for any of items 4 through 12, documents 
substantiating such claims shall be provided in Affidavit form to the assessment 
officer for review prior to the entry of this Order. 

Gill:: ~ ~-----:7'"f 
MASTER IN CHAMBERS 
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ARRES CAPITAL INC. 

GRA YBRlAR LAND COMP ANY LTD. and GRA YBRIAR 
GREENS INC. 

ORDER 

SUGIMOTO & COMPANY 
Barristers & Solicitors 
204,2635 - 37th Avenue NE 
Calgary, Alberta Tl Y 5Z6 
Taimur (Ty) Akbar 
Phone: (403) 219-4211; Fax: (403) 291-4099 
File: 15146 

DATE ON WHICH ORDER WAS PRONOUNCED: February 14,2014 

NAME OF JUSITICE WHO MADE THIS ORDER: S. D. Hillier 

LOCATION WHERE TIDS ORDER WAS MADE: EDMONTON 

UPON hearing from Counsel for Arres Capital Inc. in the within Actions as well as in Action 
No. 1301-10892 ; AND UPON hearing from Counsel for the Applicants, being the Plaintiffs in 
Action No. 1301-10892 (the "Applicants" and the "Related Action"); AND UPON being 
advised that the within Defendants are not a party to this Application or this Order; 

IT IS HEREBYORDEREDTHAT: ··· .. ···· · 

• 

1. The time for service of materials for the hearing of the Application for this Order is 
abridged. 

2. TIle land relevant to this Order is as follows: 
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CONDOMINIUM PLAN 0827766 
UNIT 48 
AND 83 UNDIVIDED ONE TEN THOUSANDTH SHARES IN THE COMMON 
PROPERTY 
EXCEPTING THEREOUT ALL MINES AND MINERALS 

CONDOMINIUM PLAN 0827766 
UNIT SS 
AND 83 UNDIVIDED ONE TEN THOUSANDTH SHARES IN THE COMMON 
PROPERTY 
EXCEPTING THEREOUT ALL MINES AND MINERALS 

CONDOMINIUM PLAN 0827766 
UNIT 63 
AND 83 UNDIVIDED ONE TEN THOUSANDTH SHARES IN THE COMMON 
PROPERTY 
EXCEPTING THEREOUT ALL MINES AND MINERALS 

CONDOMINIUM PLAN 0827766 
UNIT6S 
AND 83 UNDIVIDED ONE TEN THOUSANDTH SHARES IN THE COMMON 
PROPERTY 
EXCEPTING THEREOUT ALL MINES AND MINERALS 

CONDOMINIUM PLAN 0827766 
UNIT 67 
AND 83 UNDIVIDED ONE TEN rnOUSANDTH SHARES IN THE COMMON 
PROPERTY 
EXCEPTING THEREOUT ALL MINES AND MINERALS 

CONDOMINIUM PLAN 0827766 
UNIT 68 
AND 83 UNDIVIDED ONE TEN THOUSANDTH SHARES IN THE COMMON 
PROPERTY 
EXCEPTING THEREOUT ALL MINES AND MINERALS 

CONDOMINIUM PLAN 0827766 
UNIT 69 
AND 83 UNDIVIDED ONE TEN THOUSANDTH SHARES IN THE COMMON 
PROPERTY " .. . .. - . . ... . ... 
EXCEPTING THEREOUT ALL MINES AND MINERALS 

(collectively the "Land") 

3. The February 3, 2014 Order of the Leamed Master W. Breitkreuz (the "Foreclosure 
Order"), as amended by the February 7, 2014 Order of the Learned Master L.A. Smart, 
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is stayed pending further Order of this Honourable Court or the consent of the parties 
hereto. 

4. This Order shall be registered by the Land Titles Office in respect of the Land forthwith 
and in priority to the above noted Foreclosure Order, notwithstanding the Land Titles 
registration process. 

5. The Applicants are granted leave to register their interest in the Land by way of a Caveat 
registered on title to that Land in accordance with and subject to the relevant provisions 
of the Land Titles Act. 

6. The Registrar of Land Titles shall comply with this Order notwithstanding Section 191(1) 
of the Land Titles Act. 

7. The Applicants' Application is returnable on March 10, 2014, or such later date as is 
agreed between the parties hereto or directed by this Honourable Court, in Justice 
Chambers at the Court Centre in Calgary at which time this Order shall expire and be of 
no further force or effect unless extended by the Court. 

8. Costs of tIlis Order shall be spoken to by the parties to this Order and set down by this 
Honourable Court at a later date. 

9. This Order may be approved in counterpart and by facsimile or electronic mail. 

APPROVED AS TO FORM AND CONTENT: 

Sugimoto & Company 

Per: 

J.C.C.Q.B.A \) ~:>\- -..el\("'-{ _ 

k :. .- I-\ ,\l\;:':(" \ 

Pelletier Law 

Per: 
Ryan P. Pelletier 
Counsel for Arres Capital Inc. in the 
Related Action 
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INTRODUCTION 

1. On July 26, 2017, the Court of Queen’s Bench of Alberta (the “Court”) entered 

an Order (the “Receivership Order”) whereby Alvarez & Marsal Canada Inc. 

(“A&M”) was appointed receiver (the “Receiver”) of Arres Capital Inc. (“Arres”, 

the “Company” or the “Debtor”) pursuant to Part 9 of Civil Enforcement Act 

(“CEA”), R.S.A. 2000, c. C-15.  The effective date of the Receivership Order 

(date of pronouncement) was February 13, 2015 (the “Receivership 

Proceedings”). 

2. Pursuant to paragraph 2 of the Receivership Order, the Receiver is appointed, 

without security, of all the Company’s current and future Exigible Property, as 

defined in the Receivership Order, wherever situated, including all proceeds 

thereof.  For purposes of the Receivership Order, “Debtor’s Property” shall mean 

all of the property of the Company, of every nature or kind whatsoever, including 

without limitation, real property and personal property, interests in mortgages, 

debt instruments, security agreements, negotiable instruments, accounts 

receivable, and cash, whether held legally by or beneficially for the Company and 

whether or not such property has been assigned or purposed to have been assigned 

by the Company property of the Company to any third party since May 1, 2009. 

3. Subject to the Receiver's determinations in paragraph 4 of this Order (as discussed 

in greater detail in this report), the Company shall have sole authority to operate 

and conduct its business including the administration of trust agreements and 

mortgage administration agreements that may currently be in force and to 

prosecute actions as a plaintiff or defend actions brought against the Company. In 

the event of a disagreement as to whether or not a trust agreement or mortgage 

administration agreement may currently be in force, the Receiver shall be at 

liberty to apply to the Court for advice and directions.  

4. Pursuant to paragraph 3 of the Receivership Order, "Exigible Property" shall 

mean any of the Company's Property that the Receiver has determined is not 

000116



 

 4 

exempt from writ proceedings or distress proceedings (collectively, the 

“Property”). 

5. The Receiver, with the assistance of its counsel, has now determined that for 

purposes of the Receivership Order, all of Arres Property is considered “Exigible 

Property” and as such, the Receivership Proceedings are an “all asset” 

receivership.  This determination of the Receiver is supported by the Applicants 

(Access Mortgage Capital (2004) Inc. (“Access”), but is not supported by Arres.  

6. On July 26, 2017, the Court also granted an Order (the “Bankruptcy Order”) to 

adjudge Arres into Bankruptcy and A&M was appointed as trustee (the 

“Trustee”) of the estate of the Arres, without security. On August 4, 2017, 

counsel to Arres filed a civil notice of appeal to the Court of Appeal of Alberta to 

have the Bankruptcy Order set aside and otherwise dismissed. Accordingly the 

Bankruptcy Order is stayed and A&M is taking no steps in the bankruptcy. A 

copy of the Bankruptcy Order and Civil Notice of Appeal is attached as Appendix 

A to this Report. 

7. The purpose of this first report of the Receiver (the “First Report” or “this 

Report”) is to provide this Honourable Court with information in respect of the 

following: 

a) a brief overview and update of Arres since July 26, 2017;   

b) the activities, generally, of the Receiver since July 26, 2017; 

c) the cash flow for the period from July 26, 2017 to October 6, 2017  

(the “Reporting Period”) and forecast fees and costs of the Receiver; 

d) the Receiver’s determination of Exigible Property;  

e) the Receiver’s request for advice and direction from this Honourable 

Court with respect to amending the current Receivership Order to the 

Alberta Model Order based on its determination of Exigible Property;  
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f) the Receiver’s recommendations with respect amending to amending 

the current Receivership Order to the Alberta Model Order; and  

g) the Receiver’s next steps. 

8. Capitalized words or terms not defined or ascribed a meaning in the First Report 

are as defined or ascribed a meaning in the Receivership Order.  

9. All references to dollars are in Canadian currency unless otherwise noted. 

TERMS OF REFERENCE 

10. In preparing this First Report, the Receiver has relied primarily upon the 

representations of Arres’ management, stakeholders involved in various Arres’ 

projects, as well as certain financial information contained in Arres’ books and 

records.  The Receiver has not performed an audit, review or other verification of 

such information.   

BACKGROUND 

11. Arres is a corporation registered to carry on business in the Province of Alberta 

and is owned 100% by Mr. Wesley Serra.  Arres is also registered to carry on 

business in the Province of British Column and operates under the name Western 

Arres Capital Inc. (collectively referred to as “Arres”).  Western Arres Capital 

Inc. is an assumed name of Arres Capital Inc. for the purposes of section 26 of the 

Business Corporations Act (British Columbia) and is not a separate legal entity.   

12. Arres is a full service mortgage brokerage firm specializing in unconventional 

financing solutions, which would include but not limited to all types of residential 

and commercial, first and second mortgages, builders mortgages, debt 

consolidations and interim financing.  As part of its business, Arres arranges 

mortgage loans with borrowers, raises the mortgage funds through a group of 

private investors and then administers the mortgages (trustee) on behalf of the 

investors.  
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13. Arres acts as a trustee and is a registered mortgage broker for certain projects in 

British Columbia and also has interests in various other projects in Alberta, but is 

currently not registered as a mortgage broker in Alberta.   

14. Further background to Arres and its operations is contained in the materials filed 

in support of and relating to the Receivership Order.  These documents and other 

relevant information has been posted by the Receiver on its website at: 

www.alvarezandmarsal.com/arrescapital (the “Receiver’s Website”). 

OVERVIEW OF ARRES 

Location 

15. Arres’ head office is located in Alberta at 126 Spring Valley Way S.W., Calgary, 

Alberta at the personal residence of Mr. Wes Serra.  The Receiver met with Mr. 

Serra and gained access to Arres’ head office on August 1, 2017.  Mr. Serra and 

his associate assisted the Receiver in identifying and securing all of the books and 

records of the Company from August 1 to 4, 2017. The Receiver was unable to 

gain access to Arres’ office on July 26, 2017, as Mr. Serra was not available to 

allow the Receiver access to his personal residence until this point due to personal 

family matters.  

Books and Records 

16. The physical files collected by the Receiver from Arres were stored in various 

banker boxes and filing cabinets located in Mr. Serra’s garage (personal 

residence) and were in no particular filing order.  The files that were collected 

mainly included various trust agreements, loan administrative agreements, 

banking records and limited financial statements and other information.  

17. The electronic files of Arres were stored on one computer hard drive, which was a 

“shared” hard drive that contained certain personal information of Mr. Serra and 

books and records of his other companies.   The Receiver engaged the services of 

an accredited IT forensic specialist to obtain a forensic and/or logical image of all 
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the electronically stored information from the computer hard drive and Mr. 

Serra’s smart phone.   In addition, the Receiver obtained a working copy of the 

Company’s electronic data that related solely to Arres, which included a copy of 

the Company’s accounting information.    

18. It was agreed with the Company and its counsel that the Receiver’s IT specialist 

contractor would be allowed to download all of the information from the Arres 

hard drive and smart phone, but access to this information could only be retrieved 

once a protocol was established between the parties on how and what type of 

information can be extracted (i.e. only Arres relate information could be 

extracted). The Receiver anticipates establishing such a protocol with Company’s 

counsel in the coming weeks. 

Projects 

19. The Receiver understands that there are several “projects” where Arres raised 

mortgage funds for borrowers from a group of investors and then (in certain 

cases) administered these mortgages (as a trustee) on behalf of the various 

investors over the years. 

20. The following is a list of projects that Mr. Serra believes Arres still has an interest 

in.  In particular, Mr. Serra believes he is still owed monies with respect to 

outstanding brokerage fees, renewal fees, interests and other costs, in Arres’ 

capacity as the administrator of these loans and/or trustee:  

a) Graybriar Greens Inc. (“Graybriar”) 

b) Jervis Inlet Resort (“Jervis”) 

c) Coppertree Meadows  - Millet (“CT Millet”)  

d) Copper Oaks – Millet (“CO Millet”) 

e) Copperhorn Chateau (“Chateau”) 
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f) Copperhorn Chalets Koeller-Holms (“Koeller”) 

g) Timber Creek Mobile Home (“Timber Creek”) 

h) Chestermere - Dockman & Associate (“Dockman”) 

i) Strathmore (“Strathmore”); and 

j) Okanagan Hills Corporation Ltd. (the “Rise”) 

(collectively referred to as the “Projects”) 

21. The Receiver understands that the majority of these Projects have either been sold 

and/or Arres is no longer the trustee or broker on these projects, with the 

exception of a few of the Projects. 

22. The Receiver is currently reviewing in greater detail Arres’ interest in the 

Projects.  Based on the Receiver’s preliminary review, and for the reasons further 

explained below, the Receiver believes that any interest Arres has with respect to 

the Projects is considered Exigible Property for purposes of the Receivership 

Order.  

Purported Project Receivables  

23. Since the date of the Receivership, the Receiver has met with Mr. Serra and his 

associate on several occasions and enquired about the operations of the Company 

to obtain an understanding of the relationship between Arres, the Projects and the 

investors involved on these Projects.  Arres provided the Receiver with multiple 

files and documents to review, which included several, Microsoft excel files that 

identified and calculated what Mr. Serra believes is owing to Arres with respect to 

various brokerage fees, interest and costs from the above-mentioned Projects (the 

“Purported Project Receivables”). 

24. The total outstanding obligations Mr. Serra believes is owing to Arres with 

respect to the Purported Project Receivables total approximately $21.2 million.  
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As discussed further below, the Receiver has not been able trace the Purported 

Project Receivables to the Company’s accounting records and/or to any of 

physical back-up (invoices), other than certain of the trust agreements that outline 

specific fees, costs and interest % rates Arres may be permitted to charge 

investors. The various fees, interest and costs calculated on the excel files with 

respect to the Purported Project Receivables dates back largely to July 2008 and is 

calculated to May 2017.  

25. The Receiver provided a copy of the various excel files that calculate the 

Purported Project Receivables to Access for their comment.   Access and certain 

of its investors advise that they strongly disagree as to the accuracy of Mr. Serra’s 

position that the Purported Project Receivables are valid and collectible.  Access 

and various other investors advised the Receiver that they were never provided 

invoices, accounting information, etc. from Arres to substantiate these claims that 

are alleged to have occurred several years ago.  Access is currently an investor on 

various projects Arres (among other independent investors) has or had an interest 

in and/or when Arres was the trustee and/or loan administrator on certain of the 

Projects. The Purported Project Receivables are amounts Mr. Serra is claiming to 

be owed by its investors on the various Projects, which include Access as an 

investor.  

26. The Receiver continues to review the Purported Project Receivables identified on 

the excel files provided by Mr. Arres to determine their validity and collectability.  

In particular, the Receiver is attempting to locate physical documents (i.e. 

invoices, etc.) that should have been sent to its investors to substantiate the 

receivables outstanding, but has not been able to locate these documents to date.   

The Receiver cautions that it currently has no authority to recover on these assets 

because it does not have the power under the Receivership Order, to initiate, 

prosecute or defend proceedings involving the Company or to enforce any rights 

(by way of example, security or set-off rights) that the Company may have in 

respect of such assets.   

000122

lhalyn
Highlight



 

 10 

Accounting Records 

27. As discussed above, the Receiver continues to review the accounting records of 

Arres.  Based on the Receiver’s preliminary review, the books and records are 

incomplete and are not up to date.  

28. The last set of financial statements prepared by Arres, which the Receiver has in 

its possession, was for year-ending July 31, 2013. A copy of these financial 

statements is attached as Appendix B to this Report.   

29. The Receiver further reviewed the electronic accounting records of Arres and 

based on its preliminary review of these records, the last accounting entries 

recorded by Arres in the accounting system were on July 31, 2014.  The Receiver 

was able to generate Arres’ balance sheet as at July 31, 2014 from its electronic 

accounting records and this statement is attached as Appendix C to this Report.  

The Receiver is not confident that the financial figures identified in the July 31, 

2014 balance are accurate and complete. Notwithstanding, the following are 

highlights of Arres’ internal July 31, 2014 balance sheet:   

a) Assets:  no cash, no Purported Project Receivables or other accounts 

receivables, approximately $13,300 net book value in fixed assets 

(computers); and a large significant “due from” Arres Holdings (a 

related company owned by Mr. Serra) of approximately $337,000; 

and 

b) Liabilities: approximately $309,000 and $99,400 “due to” Arres 

Holdings Inc. and Arres Management Inc. (related entities), 

respectively, and certain miscellaneous liabilities totaling 

approximately $14,000. 

30. Based on July 31, 2014 balance sheet, it would appear that the Purported Project 

Receivables, which includes certain assigned account receivables as discussed 

below, is not recorded in the Company’s accounting records. In addition, the 

outstanding obligation (judgement creditor) of Access for approximately $1 
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million (as discussed below) is also not recorded in the Company’s books and 

records.  

31. The Receiver will continue its review the accounting records of Arres to 

determine the validity and collectability of the Purported Project Receivables 

and/or any other receivables or assets of Arres.      

Access Judgement and Assignments  

Overview 

32. Access obtained summary judgment order against the Debtor on May 24, 2013, in 

the amount of approximately $1.028 million, less any amounts that had been paid 

by the Debtor to the Plaintiff.   The Debtor’s appeal of the summary judgement 

order was dismissed on September 29, 2014.    A copy of the summary judgement 

order, appeal of the summary judgement order and the memorandum of 

judgement issued by the Court of Appeal of Alberta are attached as Appendix D 

to this Report.  

33. On November 8, 2013, the Receiver understands that Arres prepared written 

communication to Access and/or its investors advising that the Company did not 

have enough equity to satisfy the “summary judgement” of ~$1 million and that 

based on historical information, the Company does not anticipate having cash 

flow that will satisfy the judgement after operating costs.   A copy of the Arres 

communication is attached as Appendix E to this Report. 

34. On October 20, 2014, Mr. Serra (a representative of the Debtor) reported on a 

statutory declaration, pursuant to section 35.10 of the CEA, indicating that Arres 

has a significant asset of outstanding accounts receivables owed to the Company 

of approximately $9.7 million from the various Projects.   A copy of the statutory 

declaration is attached at Appendix F to this Report.  The Receiver understands 

that there is currently a dispute between the Plaintiff and the Debtor relating to the 

$9.7 million in accounts receivables.  In particular, the $9.7 million listed on the 

statutory declaration form was purportedly assigned either to Mr. Serra’s spouse, 
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a corporation controlled by Mr. Serra’s spouse or a third party, as discussed 

further below.  The dates of these “assignments” were made in the period March 

2010 to July 2012, which was prior to the statutory declaration being made by Mr. 

Serra (the “Assigned AR”).  The statutory declaration makes no mention that 

these receivables were assigned to a third party and therefore are not assets of the 

estate.  The Receiver is advised by Mr. Serra that the Assigned AR forms part of 

the Purported Project Receivables.  

Assignments 

35. As discussed above, the Receiver is in possession of various assignments made by 

Arres to his wife and/or a company owned and controlled by her (875892 Alberta 

Ltd.) and another party since March 2010 to July 2012 with respect to the various 

project receivables, which largely relate to the Purported Project Receivables and 

Assigned AR (the “Assignments”).  A copy of the Assignments are attached as 

Appendix G to this Report. Based on the Receiver’s initial review of the attached 

Assignments, any or all monies that are owed on certain project receivables were 

assigned to Ms. Serra, 875892 Alberta Ltd. and/or another third party.  The 

Assignments would suggest that the total payment and/or consideration given by 

Ms. Serra or her Company totalled approximately $776,000, but the Receiver has 

not been able to confirm if payment was actually received by Arres.    

36. Pursuant to paragraph 4 of the Receivership Order, the Receiver is to inquire and 

determine the extent to which any property owned by Arres or in which property 

that Arres as an interest in has been assigned to any third party and the validity 

and priority of these Assignments.  

37. The Receiver requested Mr. Serra and his associate to assist in providing the 

Receiver with specific supporting information to determine whether the 

consideration paid regarding the Assignments (if any) was paid by Ms. Stacia 

Serra (who the Receiver understands is Mr. Wes Serra’s spouse), 875892 Alberta 

Ltd. or the other third party for these Assignments.  The Receiver was advised by 

of Mr. Serra that Ms. Serra and/or her 875892 Alberta Ltd. provided significant 
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funding and/or advances of cash to Arres over the years for its operations and the 

Assignments were appropriate for the consideration received by these parties.  

The Receiver has not yet been provided with this information or documentation 

from Mr. Serra showing that these advances were made to determine the validity 

and total quantum of these considerations made by Mr. Serra’s wife, her company 

or the third party.   Further, the Receiver has not yet been able to identify 

independently by reviewing the books and records of the Company if these 

advances/payments were made by Ms. Serra, 875892 Alberta Ltd. or the third 

party.  The Receiver will continue to review the books and records in this regard 

and as required pursuant to paragraph 4 of the Receivership Order. If the 

Assignments are valid and enforceable and proper consideration is due to Arres, 

pursuant to the Assignments the estate will be entitled to collect any amounts that 

remain due to Arres from the Assignments.  Alternatively, if it is determined that 

the Assignments are not valid and enforceable and/or proper consideration was 

not paid to Arres in respect of the Assignments, the estate will be entitled to 

collect the Purported Project Receivables (which includes the Assigned AR) or 

advance a claim relating to the improper assignment of the Purported Project 

Receivables (and Assigned AR) through the Assignments.   The Receiver again 

cautions that, in either scenario it may be necessity to initiate legal proceedings or 

compromise claims to secure recovery and the Receiver does not presently have 

any authority under the Receivership Order to purse recovery (should it determine 

it is required for the general benefit of all stakeholders) on these assets. 

38. On September 29, 2017, the Receiver was copied on communication between Mr. 

Serra and the Trustee on the Rise Project, further requesting clarification on 

purported amounts outstanding to Mr. and Ms. Serra and to also advise that an 

additional assignment of Arres’ brokerage and other fees from Arres to both Wes 

Serra and Ms. Serra was executed.  These assignments were made on September 

27, 2017 and January 1, 2009 (the “Rise Assignments”).   A copy of the Rise 

Assignments is attached as Appendix H to this Report.  The Receiver has not 

reviewed the Rise Assignments in detail as to its validity and priority, but again, 

the Receiver cautions that it does not presently have any authority under the 
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Receivership Order to prevent Mr. Serra in further making assignments on behalf 

of Arres to himself, Ms. Serra or any other third party. 

Corporate Minute Book 

39. On September 20, 2017, legal counsel to Arres delivered to the Receiver the 

corporate minute book of Arres.  The Receiver continues to review the corporate 

minute book and other information provided by its counsel.  Upon initial review 

of the corporate minute book, the Company filed, among other things, a 

‘Resolution of the Sole Director of Arres Capital Inc.’ with respect to approving 

the corporations’ financial statements for multiple fiscal year ends, including 

fiscal year-end 2014 through to 2017.   The fiscal year-end financial statements as 

at July 31, 2017 appear to have been approved by Arres Capital Inc. on September 

20, 2017 (after the date the Receivership Order was granted on July 26, 2017). On 

September 22, 2017, the Receiver asked Mr. Serra and its counsel if they could 

provide a copy of the financial statement and accounting information (if it exists) 

relating to fiscal year ends 2014 through to 2017 to support the executed 

“resolutions”, as discussed above.   The Receiver has not yet received a response 

specifically on this request.  

40. The Receiver understands that another set of corporate minute books is located 

with Arres’ counsel in British Columbia.  The Receiver has been in contact with 

Arres’ counsel and is attempting to make arrangements for the delivery of these 

records to the Receiver.  Due to the amount of information requested and required 

to be delivered by the Receiver, counsel to Arres indicated that although he was 

willing to assist the Receiver in its request, counsel to Arres would require 

confirmation that the Receiver would pay for the time spent by counsel in 

retrieving this information.   The Receiver cautions that it currently does not have 

sufficient funds available to fulfil this request, nor does it presently have the 

power to borrow funds to pay such costs (and other costs) pursuant to the 

Receivership Order.   
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INITIAL ACTIVITIES OF THE RECEIVER 

41. Since the July 26, 2017, the Receiver’s activities have included the following, but 

are not limited to: 

a) attending the head office location of Arres located at Mr. Serra’s 

personal residence and taking possession and control of the books and 

records, as well as obtaining a copy of all known electronic copies of 

accounting software and other electronic information from Arres 

computer hard drive;    

b) confirming all known corporate bank accounts of Arres and providing 

the respective bank representatives to determine if any funds were 

available to be forwarded to the Receiver’s trust account.  The 

Company current has two bank accounts that are both in minor 

overdraft positions.  The accounts have been frozen for “deposit 

only”;  

c) reviewing Arres’ various trust agreements with respect to the Projects 

and organizing the books and records of Arres;    

d) engaging the services of an IT forensic accountant to “ghost image” 

Arres’ computer hard drive and smart phone;  

e) attending multiple meetings with representatives of Arres, Access and 

other Project investors with respect to Arres’ operations;   

f) attending a meeting with the board of the Rise to gain a better 

understanding of Arres’ involvement on this project and obtain 

information that refutes the Purported Project Receivable with respect 

to the Rise;  

g) multiple calls with the borrower, Mr. Serra, Access and other 

investors and interested parties with respect to the Jervis Property.  

The Receiver is advised that a potential offer(s) is coming on the 
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Jervis Property and given Arres’ role as trustee on the file, the 

borrower is seeking advisement as to the Receiver’s ability to accept 

an offer on the Property.  Currently, the Receiver does not have the 

authority to sell or convey the Jervis Property or to apply for vesting 

orders in respect of any such transactions pursuant to the Receivership 

Order. Obtaining such authority to sell, convey and/or apply for a 

vesting order may bring significant realizations into the estate with 

respect to the collections of outstanding fees and costs of Arres as 

trustee of the Jervis Property for the general benefit of all 

stakeholders;  

h) entertaining multiple calls from Access, Arres and the Township of 

Radium Hot Springs (the “Township”) with respect to delinquent 

property taxes outstanding on the Timber Creek property.  The 

Receiver understands that the only interest Arres has in this property 

is for unpaid trust agreements fees and costs and if the delinquent 

taxes were not paid by September 25, 2017 at 10am PT, the Timber 

Creek property would be placed up for immediate tax sale.  The 

delinquent tax outstanding was approximately $3,600.  The owner of 

the property (the borrower) is 0731543 BC Ltd., which the Receiver is 

advised by Mr. Serra is owned by Ms. Stacia Serra; however, the 

Receiver has not been able to confirm this yet in reviewing the BC 

corporate minute books.  Mr. Wes Serra did advise that he will 

arrange to pay these taxes prior to the tax sale deadline; however, out 

of abundance of caution and to preserve the value on the Timer Creek 

Property, the Receiver decided to pay these delinquent taxes by close 

of Friday, September 22, 2017.  This payment was supported by the 

Applicant (Access).  As at October 11, 2017, the Township advised 

that no other payment was received for outstanding taxes, other than 

the payment made by the Receiver.   
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i) organizing, analyzing, and evaluating the books and records as well as 

information pertaining to the various Arres projects;  

j) retaining and providing instructions to the Receiver’s independent 

legal counsel, McCarthy Tetrault LLP (“McCarthy”), in respect of 

the Receivership Proceedings, generally; and  

k) attending numerous and on-going meetings and discussions with the 

Debtor, Access and their respective legal counsels regarding the 

Receivership Proceedings, generally, and discussion on the Receiver’s 

interpretation of Exigible Property. 

Employees and Consultants 

42. The Receiver understands that there are no employees of Arres, but only one 

contractor on a part-time basis. Pursuant to the Receivership Order, Arres 

continues to “operate” the Company and the Receiver has not retained nor 

terminated any contractors of Arres at this time.  

Canada Revenue Agency (Priority Claims) 

43. The Receiver is advised by the Canada Revenue Agency (“CRA”) that Arres has 

a GST account but does not have any GST remittances outstanding.  In addition, 

the Receiver confirmed that there is no payroll account opened with CRA and the 

last filed corporate tax return filed is year-ending July 31, 2015.   The Receiver is 

currently in possession and will be reviewing a copy of this tax return and certain 

prior year tax returns for the inclusion of any or all accounts receivables and other 

financial information.  

Statutory Mailing by Receiver  

44. The Receiver has completed and delivered the notice required by sections 245 and 

246 of the BIA (the “Receiver’s Statement”) to Arres’ known creditor and the 

Trustee in Bankruptcy (A&M) on August 4, 2017.  The Receiver understands that 

although the Receiver is not appointed pursuant to the BIA, the Receiver is 

000130



 

 18 

subject to the requirements of Part XI of the BIA by operation of section 

243(2)(b)(ii) of the BIA, including the requirement to file a statement for the 

purposes of section 246 of the BIA. Section 125(b) of the Bankruptcy and 

Insolvency General Rules requires that this statement include the book value of 

each item of the Exigible Property that is possessed or controlled by the Receiver.  

45. A copy of the Receiver’s Statement can be found on the Receiver’s Website and 

is attached as Appendix I to this Report.   

Corporate Insurance 

46. The Receiver is advised by Mr. Serra that the Company does not have, nor 

requires corporate insurance with respect to its operations.  

RECEIPTS AND DISBURSMENTS – JULY 26, 2017 TO OCTOBER 6, 2017 

Overview 

47. The following is a statement of the Receiver’s receipts and disbursements during 

the Reporting Period: 
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48. There was no opening cash available as at July 26, 2017.  Mr. Serra advised that 

its two bank accounts did not contain any cash balance.  The Receiver verified 

this with the bank, froze Arres’ operating bank account effective on the July 26, 

2017 (for “deposit only”) and opened a new Receiver’s trust bank account.  

49. The Receiver collected $65,000 in receipts owing to Arres with respect to a 

settlement agreement between Arres and another party prior to the Receivership 

Proceedings.  Arres and its counsel, Access and its counsel did not object that 

these funds could be delivered to and used by the Receiver for its purposes and 

pursuant to the Receivership Order.  The Receivership Order does allow for the 

Receiver to collect upon any or all receipts due to Arres.  

50. The Receiver disbursed approximately $4,100, as follows:  

a) Approximately $250 in storage costs to store the books and records of 

Arres at a secure storage facility;  

Arres Capital Inc. - In Receivership

Statement of Receipts & Disbursements

CAD$, unaudited

July 26, 2017 - October 6, 2017

Notes Total

Opening Cash Balance -$                 

Receipts 65,000$          

65,000$          

Disbursements

Storage costs 252$                

Contractor services 260$                

Municipal property taxes 3,576$             

General & Administrative -$                 

Professional Fees -$                 

GST Paid 26$                   

4,113$             

Remaining Balance 60,887$          
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b) $260 in contractor service fees with respect to the moving of the 

books and records to the storage facility;  

c) Approximately $3,600 in delinquent property taxes outstanding with 

respect to the Timber Creek Project, as discussed above.  The 

Receiver understands that there remains a further $7,539.00 in 

outstanding property taxes (not delinquent taxes) relating to 2016 and 

2017.  The Township advises that if the 2016 property taxes of 

approximately $3,800 are not paid by January 2018, these arrears will 

move to “delinquent status” and the property will be subject to tax 

sale again in September 2018 (while accruing interest and penalties); 

and 

d) There were no professional fees and costs and general administrative 

expenses paid during the Reporting Period; however, amounts were 

incurred during the Reporting Period and are expected to be paid in 

the coming weeks, as discussed further below.  

51. Total cash on hand held by the Receiver as at October 6, 2017 is $60,877. 

Forecast Costs and Funding Requirements 

52. The Receiver has incurred certain fees and costs throughout the administration of 

the estate that remain unpaid.   The fees and costs incurred, but not paid, total 

approximately $86,500 (before GST), which largely relate to the following:  

a) Storage, transportation and accounting software fees of approximately 

$1,100;  

b) IT specialist fees and costs of approximately $3,500; and 

c) Outstanding professional fees and costs of the Receiver and its legal 

counsel for the period July 26, 2017 to September 30, 2017 of 

approximately $82,000, broken down as follows: 
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i. Receiver’s fees and costs of approximately $52,000, which relates 

to fees and costs incurred during the period of September 1 to 30, 

2017.   After the Reporting Period, the Receiver received payment 

directly from the Applicant for its first invoice for covering the 

period July 26 to August 31, 2017 of approximately $52,279.   

ii. McCarthy fees and costs of approximately $30,000, which 

comprises of its first invoice for August 2017 of approximately 

$9,000 and another invoice for September 2017 of approximately 

$21,000.  

53. As previously discussed, the Receiver currently does not have adequate funds 

available to cover the current and future costs to administer this estate in the 

Receivership Proceedings.   

54. The Receivership Order currently does not provide the authority for the Receiver 

to borrow funds to operate the business, pursue recovery on the Exigible Property 

or otherwise fund the ongoing administration of the estate of the Debtor. 

55. If the Receiver is unable to borrow or secure funding to administer the estate and 

seek to maximize realizations for the stakeholders, the Receiver may have no 

alternative but to terminate its review of its continued review of the Exigible 

Property pursuant to the Receivership Order and apply for its immediate 

discharge.   

EXIGIBLE PROPERTY DETERMINATION 

56. Paragraph 4 of the Order requires the Receiver to determine and calculate which 

of the Debtor’s Property is Exigible Property.  

57. The Receiver, in consultation with its legal counsel, has determined that the 

Exigible Property consists of all the assets, properties and undertakings that the 

Debtor has an interest in.   In particular, the Exigible Property includes any (a) 

debts payable to Arres and (b) causes of action.  A memorandum prepared by the 
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Receiver’s legal counsel, which concludes that the Exigible Property consists of 

all the Debtor’s assets, properties and undertakings, including, without limitation, 

all rights that the Debtor has arising under trust agreements and loan 

administrative agreements, is attached as Appendix J to this Report. 

58. As previously discussed above, the Receiver has calculated the book value of the 

Exigible Property based on the information available in the books and records of 

the Debtor and as required by the Bankruptcy and Insolvency Act and is included 

in this Report (Appendix I).    

59. The Receiver has also made inquiries in respect of the specific factors enumerated 

in paragraph 4 of the Order in the time period May 1, 2009 and following.   The 

Receiver reports to this Honourable Court on those inquiries as follows: 

a) an initial listing of all the property that the Receiver has been able to 

identify as being owned by the Debtor or which the Debtor has a 

potential interest in is listed above and defined as Property.  In 

addition, the Receiver identified the receivable collected as identified 

in the statement of receipts and disbursements.  Lastly, the Receiver 

may also have a property interest in the form of either a right to be 

paid amounts due on the Purported Project Receivables (including the 

Assigned AR) or a cause of action on the Assignments, depending on 

the results of the continuing investigation regarding the Purported 

Project Receivables and Assignments; 

b) the Receiver is in possession of records that evidence an assignment 

of accounts receivable due to the Debtor in certain mortgage 

investments to third-parties (i.e. the “Assignments” and the “Rise 

Assignments”).   The Assignments occurred in the period March 2010 

to July 2012, whereas the Rise Assignments occurred largely on 

January 1, 2009 and September 27, 2017. As discussed above, it is 

unclear as to whether consideration was exchanged in respect of the 

Assignments or whether the Debtor has collected any consideration 
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that was due to it pursuant to the Assignments.  The Receiver 

understands the assignee is the spouse of Mr. Serra, who is the sole 

director and officer of the Debtor, and a numbered company (875892 

Alberta Ltd.) that is controlled by Ms. Serra and a third party.  A copy 

of the 875892 Alberta Ltd. corporate search is attached as Appendix 

K to this Report;  

c) the Receiver has not yet been able to determine the validity or priority 

of any assignment of the assigned Property that may have been 

completed, including the Assigned AR with respect to the amounts 

identified in Mr. Serra’s statutory declaration sworn on October 20, 

2014;  

d) the Debtor operates as a mortgage brokerage firm and acts as a 

manager, administrator or trustee for persons who have an interest in 

mortgages issued by the Debtor.  As noted above, the Receiver has 

not yet been able to determine the validity or priority of any 

assignment of the assigned Property that may have been completed.   

The Receiver does note that, on the information presently known to it, 

an assignment made to a related party would not appear to be a 

transaction made in the ordinary course of the Debtor’s business; and 

e) the Receiver has no ability to enforce any rights of the Debtor on 

valid accounts receivable owed to the Debtor on the current terms of 

the Order (and regardless of same arise through ordinary course 

business transactions or transactions giving rise to litigation claims). 

60. The Receiver notes that, on the current terms of the Order, it is unable to secure 

funding to undertake further investigation on these or related issues relating to the 

Exigible Property or to pursue recoveries on any litigation claims that may 

comprise part of the Exigible Property.   
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ADVICE AND DIRECTION ON MODEL ORDER 

61. The Receiver is seeking advice and direction with respect to its application to 

amend the Receivership Order to a form of order based on the Alberta Model 

Order (the “Model Order”).   

62. The Receiver has the following concerns in respect of the current version of 

Receivership Order: 

a) As required by the Receivership Order, the Receiver has determined, 

based on advice from its legal counsel, that all of Debtor’s Property 

constitutes the Exigible Property.  The Receiver therefore is in a 

situation where it is or should be administering all the assets of the 

estate but does not have the standard powers provided to it under the 

Receivership Order; 

b) the Debtor’s right to operate and conduct its business under the Order 

is “…subject to the Receiver’s determinations in paragraph 4 of this 

Order.”  The Receiver is of the view that it has made such 

determination as explained in this Report.  The Receiver therefore has 

a duty to consider whether it is in the interests of stakeholders to 

operate the business, but it does not have the authority to do so under 

the Receivership Order.  By extension, the Receiver does not have the 

express authority to take basic steps that may be required to operate 

the business, such as entering into agreements or incurring ordinary 

course obligations.  As discussed above, Mr. Serra continues to act on 

behalf of the Company, communicate to various stakeholders directly 

and execute documents (i.e. “Resolutions” and the “Rise 

Assignments”) on behalf of Arres.  Finally, and while the 

Receivership Order suggests that the Receiver is to operate the 

business after making the Exigible Property determination, the 

Receiver does not have the express authority to cease to operate the 
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business even though the Receiver may determine that same is an 

advisable course of action; 

c) it is evident that at least a portion of the Exigible Property, and 

potentially a significant and valuable portion of the Exigible Property, 

consist of intangibles in the form of either accounts receivable or 

litigation claims.  The Receiver currently has no ability to recover on 

these assets because it does not have the power to initiate, prosecute 

or defend proceedings involving the Debtor or to enforce any rights 

(by way of example, security or set-off rights) that the Debtor may 

have in respect of such assets.  For clarity, the Receiver does not seek 

the authority to settle or compromise claims between the plaintiff and 

the defendant unless further authorized by order of this Honourable 

Court; 

d) the Receiver does not have the authority to sell, convey, lease or 

assign the Exigible Property or to apply for vesting orders in respect 

of any such transactions.   In the course of administering the Exigible 

Property, the Receiver may determine that certain of the Exigible 

Property should be sold, transferred or conveyed if it will maximize 

value for stakeholders but the Receiver is unable to complete such 

transactions on the current terms of the Receivership Order; 

e) the Receiver does not have the authority to borrow funds to operate 

the business, pursue recovery on the Exigible Property or otherwise 

fund the ongoing administration of the estate of the Debtor; 

f) there is only a limited stay of proceedings imposed on three Alberta 

Court of Queen’s Bench actions and there is no stay of any type in 

respect of the Exigible Property.  The Receiver therefore faces the 

circumstance where an action or proceeding may be commenced 

against the Debtor or involving the Exigible Property and the 

Receiver will have neither:  
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i. the authority to respond to such proceedings; or  

ii. funding to protect the Debtor and the Exigible Property in such 

proceedings; 

63. Due to the foregoing issues, the Receiver does not believe that it can properly 

administer the estate of the Debtor on the current terms of the Receivership Order.  

In particular, the Receiver is concerned that the Exigible Property is at risk of a 

material and irreparable loss of value if the relief sought by the Receiver 

amending the Receivership Order to a form based on the Model Order is not 

granted.  Any uncertainty on either the scope of the Exigible Property or the 

Receiver’s authority to act in respect thereof will result in significant and 

unnecessary increased cost in the administration of the estate of the Debtor. 

RECOMMENDATIONS 

64. The Receiver’s recommendation to amend the Receivership Order to the Model 

Order is, in addition to the concerns expressed above, either based upon or 

following: 

a) receiving advice from its legal counsel; 

b) consulting with representatives of both the plaintiff and the Debtor; 

c) its past expertise in administering estates of debtor companies as a 

licensed trustee in bankruptcy under the BIA; 

d) its review and identification of the Exigible Property and the steps it 

anticipates will be required to preserve and protect the Exigible 

Property as it continues the administration of the estate of the Debtor; 

and 

e) its view that an amendment to the Order to a form of order based on 

the Model Order will maximize recoveries for creditors and is in the 

best interests of the Debtor and its various stakeholders.  
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RECEIVER’S NEXT STEPS 

65. The Receiver will continue to complete the remaining reporting requirements 

pursuant to paragraph 4 of the Receivership Order, in particular, reviewing the 

validity, priority and existence of the Assigned AR, Purported Project Receivables 

and the various assignments.   

66. The Receiver will require the continued funding from the Applicants to pay for 

administration of the estate pursuant to paragraph 24 of the Receivership Order.  

It is the Receiver’s respectful preference for this Honourable Court grant a 

Borrowing Charge to allow the Receiver to borrow monies pursuant to a 

Receiver’s Certificate to ensure it has the available funds to pay ongoing costs to 

administer the estate and to also provide an appropriate charge over the 

Company’s assets to protect the Applicants interests while it continue to funds the 

administration of the estate.  

 

All of which is respectfully submitted this 11th day of October, 2017. 

ALVAREZ & MARSAL CANADA INC., 
in its capacity as Receiver of Arres Capital Inc. and not in  
its personal or corporate capacity   

 
  

   
 
  
Tim Reid, CPA, CA, CIRP, LIT   Orest Konowalchuk, CPA, CA, CIRP, LIT  
Senior Vice-President    Vice-President  
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Proceedings taken in the Court of Queen's Bench of Alberta, Calgary Courts Centre, 1 
Calgary, Alberta 2 
_________________________________________________________________________ 3 
 4 
June 4, 2018            Afternoon Session 5 
 6 
The Honourable  Court of Queen's Bench  7 
Madam Justice Romaine of Alberta 8 
  9 
W.W. MacLeod For Access Mortgage Corporation 10 
P. Kyriakakis  For Access Mortgage Corporation 11 
K. L. Okita For Terrapin Mortgage Investment 12 
J. Burke For Terrapin Mortgage Investment and 1798583 13 

Alberta Ltd. 14 
L. Halyn For Richcrooks Enterprises and Kenzie 15 

Financial 16 
(No Counsel) For N. Thompson 17 
R. Neale Court Clerk 18 
__________________________________________________________________________ 19 
 20 
(PORTION OF PROCEEDINGS OMITTED BY REQUEST) 21 
 22 
Decision 23 
 24 
THE COURT: Okay, the receiver applies for an order today 25 

directing that the funds held in court arising from the Graybriar sales and the funds held 26 
in court arising from the Kenzie action be paid out to the receiver to conduct a claims 27 
process and to be subject to the receiver's charge and borrowing charge. This is opposed, 28 
of course, by Terrapin Mortgage, by the related parties and rather than referring to them 29 
as the Graybriar Investments, I am just going to refer to them as your clients and Mr. 30 
Thompson, I gather you are not opposing today?  You are just here for information? 31 

 32 
MR. THOMPSON: Well, I was here for information and to oppose. 33 
 34 
THE COURT: Okay. Okay. 35 
 36 
 There is an issue about whether the receiver's charge cannot have priority over property 37 

subject to trust claims. I am satisfied from the case of Re Residential Warranty Company 38 
of Canada Inc. (Bankrupt), 2006 ABQB 236, for the proposition that the court may 39 
impose such a charge on the basis of its inherent jurisdiction, where as I am satisfied as 40 
the case here, the receiver's charge will secure the administration of a claims process that 41 
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will benefit all claimants and provide some certainty and finality. 1 
 2 
 Terrapin submits that the property over which it asserts its trust claim is already subject 3 

to a judicial process that has not been displaced by the receivership. I have to say the 4 
history and the facts of this matter speak strongly to that. This litigation has been 5 
prolonged and complex and the relative claims of Terrapin, the related parties and the 6 
Graybriar Investments have still not been resolved.  7 

  8 
 The Court of Appeal said in 2014: 9 
 10 

We conclude that it would be contrary to the interests of justice to 11 
allow the foreclosures to proceed unrestricted and for the proceeds 12 
of judicial sales of the units to be distributed without control of the 13 
Court. The most appropriate course for all concerned, including the 14 
creditor, Terrapin Mortgage, would advance money on the strength 15 
of the foreclosure order, is to require that the proceeds of judicial 16 
sale of the seven units be paid into court, and then have the Court 17 
determine who has the rights to such proceeds and whose rights have 18 
priority. 19 

 20 
 Almost four years later, this determination still has not been made. We have the 21 

opportunity now to do this under the control of a court approved receiver. 22 
 23 
 The facts identified in the Kingsway General Insurance Company v. Residential 24 

Warranty Company of Canada Inc. (Trustee of), 2006 ABCA 293 (CanLII), case all 25 
support the receiver's application.  26 

 27 
 The trust claim being asserted by Terrapin is weak, as is the claim asserted by the related 28 

parties. The stage of proceedings is right for the determination of the priority of claims. 29 
This process supports the integrity of the insolvency system. While the Y-K investors and 30 
the Graybriar investors involved in the Graybriar action also oppose the receiver's 31 
application. They concede if the receiver's proposal is not accepted, the Terrapin claim 32 
and the related party claims must still be resolved. 33 

 34 
 As the receiver notes it sees no other alternative other than for it to quarterback the 35 

administration of the Graybriar funds, so that the competing claims may be determined. 36 
The receiver seeks assurance that it will be paid for its reasonable time and effort 37 
expended in respect of the claims process, and is only then prepared to administer the 38 
claims process on this basis. I agree that absent a viable alternative process which for 39 
clarity, as the receiver indicates, should be more than creditors racing to seek release of 40 
the Graybriar funds without accounting for persons with competing entitlement. The 41 
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claims process represents the only method of breaking out of the current quagmire in 1 
respect of the Graybriar funds.  2 

 3 
 And I am going to allow the order, but on the understanding that the funds are to be used 4 

to determine the priority of claims against the Graybriar funds and the Kenzie funds only, 5 
and not with respect to the other projects that might be in the receivership. If the receiver 6 
determines that it wishes to proceed with those other projects, it must give notice to the 7 
parties here today so that there can be some determination of whether that is appropriate. 8 

 9 
MR. MACLEOD: That's no problem at all, My Lady. 10 
 11 
THE COURT:  Okay. 12 
 13 
MR. MACLEOD: And just so you understand, the claims process 14 

is only in relation to the Graybriar funds. They can't be funds -- 15 
 16 
THE COURT: Right. Did I include the others? 17 
 18 
MR. MACLEOD: Yeah.  19 
 20 
THE COURT: I am sorry. 21 
 22 
MR. MACLEOD: You might have, but I think it speaks to your 23 

point, because this how we are -- you want things segregated and -- 24 
 25 
THE COURT: Right. 26 
 27 
MR. MACLEOD: -- we are proposing to segregate, so the Kenzie 28 

funds will then fall into the general administration of the estate and the parties can make 29 
claims through them through the bankruptcy process. We don't need an independent 30 
process on them. 31 

 32 
THE COURT: Okay. 33 
 34 
MR. MACLEOD: So… 35 
 36 
THE COURT: Okay. 37 
 38 
MR. MACLEOD: So I will just go through the orders with you, 39 

My Lady. 40 
 41 
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THE COURT: Sure. 1 
 2 
MR. MACLEOD: Perhaps I will start with -- there is two of them. 3 

The first one is -- both of them are appended to the application. I've fixed it o the best -- 4 
 5 
THE COURT: Okay. 6 
 7 
MR. MACLEOD: -- but I have not made a material change. 8 
 9 
MR. HALYN: Yeah. Again, I don't want to interrupt my friend 10 

Mr. Walker, but his comment that he just made seems to be a little different than I 11 
understood what you were saying and that is that if I am understanding him correctly, 12 
he's taking the position that Kenzie Financial 235 in court, just gets paid into general 13 
administration of the receiver trustee. 14 

 15 
MR. MACLEOD: Yeah. 16 
 17 
MR. HALYN: And I am -- my position was, I think it should 18 

be limited only to investigations and determinations of priority of competing claims, vis-19 
à-vis those funds and that if the receiver determines that there is no other competing 20 
claims, that would disrupt the judgment creditors' otherwise entitlement to those funds, 21 
then those investors, those judgment creditors can make an application or can otherwise 22 
come back to the court to have those funds released back to that group, rather than being 23 
just general money in the receivership to the benefit of all potential creditors, so I want to 24 
make sure we are clear on that. 25 

 26 
THE COURT: Okay. Mr. MacLeod. 27 
 28 
MR. MACLEOD: So the Graybriar funds we say they are trust 29 

funds for the benefit of his investors, subject to, you know, determination of the 30 
competing claims quantification and all that.  31 

 32 
THE COURT: Right. 33 
 34 
MR. MACLEOD: They are segregated.  35 
 36 
 The 235 was posted by Arres Capital. No trust relationship with it whatsoever. It just 37 

took the money and put it into court -- 38 
 39 
THE COURT: Right. 40 
 41 
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MR. MACLEOD: -- as in relation to an unsecured judgment, so 1 

that's why it falls back not into the trust pot of Graybriar, but just the general 2 
administration of the estate. 3 

 4 
THE COURT: However, even if it is in the general 5 

administration of the estate, you are only going to use it to investigate claims and priority 6 
with respect to that amount, is that correct? 7 

 8 
MR. MACLEOD: Yeah, can I consult with Mr. Konowalchuk on 9 

that? 10 
 11 
THE COURT: Yes, of course. Yes, in other words -- I know 12 

you have to -- okay. 13 
 14 
MR. MACLEOD: Yes, so there is a significant portion of the fees 15 

that are outstanding, and you will see in your order that you are, you know, saying that 16 
we have first charge on the both the Graybriar funds and the court funds. With that 17 
understanding, and we will have to come back and get fees approved at a later date and 18 
that's part of what we are doing today. That's fine to the receiver. As long as we have the 19 
priority, we are happy then to adjudicate claims to the 235 based on entitlement. I suspect 20 
we are going to see a bunch of property claims in the bankruptcy estate and so we will 21 
have to then deal with that. 22 

 23 
THE COURT: Okay. 24 
 25 
MR. MACLEOD: So that is where the focus is going to be. 26 
 27 
THE COURT: I am assuming, and I can't -- I don't see any 28 

evidence to the contrary that those fees outstanding were incurred with respect to the 29 
determination of the claims with respect to these two pots of money. 30 

 31 
MR. MACLEOD: Yeah. 32 
 33 
THE COURT: Yes, okay. 34 
 35 
MR. MACLEOD: The vast -- I couldn't say it is everything, My 36 

Lady, because there is just the usual general administration. 37 
 38 
THE COURT: Yes. 39 
 40 
MR. MACLEOD: But the vast majority certainly fit in that pot. 41 
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 1 
THE COURT: Okay. 2 
 3 
MR. MACLEOD: Either one. Either one of them. 4 
 5 
THE COURT: Okay. 6 
 7 
MR. MACLEOD: And we will be cognizant at this point forward. 8 
 9 
 At some point we are going to have to come back an justify the fees and that's one point. 10 

We are doing an interim fee equivalent a day. 11 
 12 
THE COURT: Yes. 13 
 14 
MR. MACLEOD: So at some point this is all going to be such to 15 

final court supervision. I don't want to be entirely hamstrung with the 235 in the general 16 
estate is I think what I am saying, My Lady. 17 

 18 
THE COURT: Okay. I think on that basis, Mr. Halyn, I am -- 19 
 20 
MR. HALYN: Well, again, not being difficult, My Lady, but it 21 

would seem to me that what is being proposed is that for the fees and expenses of the 22 
trustee or receiver up to this point in time, they are saying, Well, we've worked on all of 23 
these different matters, including the Graybriar matters, but we'd like to pay all of that 24 
from the Kenzie Financial funds that are being paid into their hands if I understand what 25 
he is saying. 26 

 27 
 If I am misunderstanding, then please correct me. 28 
 29 
MR. MACLEOD: I -- 30 
 31 
THE COURT: Can you segregate the outstanding fees between 32 

the Graybriar matter and the Kenzie matter? 33 
 34 
MR. MACLEOD: Yeah, we -- we can do that for sure, My Lady. 35 
 36 
THE COURT: Okay. 37 
 38 
MR. MACLEOD: So… 39 
 40 
MR. HALYN: And then so long as we can see that segregation 41 
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both looking back and going forward, I guess then that would be fine. 1 
 2 
THE COURT: Yes. Okay. 3 
 4 
MR. HALYN: Okay. 5 
 6 
MR. MACLEOD: We will -- when we go back to do the fees next, 7 

we will break it down a little bit more, My Lady. 8 
 9 
THE COURT: Okay. 10 
 11 
MR. MACLEOD: Did I pass up the first order? 12 
 13 
THE COURT: You did. 14 
 15 
MR. MACLEOD: On page 2 it says order directing against the 16 

Graybriar funds and the court funds and confirming receivership charges. So services in 17 
order My Lady. 18 

 19 
THE COURT: Right. 20 
 21 
MR. MACLEOD: The release of the six funds in court, that is A, 22 

B, C, D, E, F. The release of the funds from Bishop McKenzie, that's paragraph 4, those 23 
are the Graybriar funds.  24 

 25 
THE COURT: Right. 26 
 27 
MR. MACLEOD: The release of the court funds is 5, confirmation 28 

of the receivership charges is 6. Approval of fees and conduct. Again, that's in the report 29 
and we've just added that, and so that is there. 30 

 31 
THE COURT: Yes. Yes. Action and conduct. 32 
 33 
MR. MACLEOD: I am going to say, My Lady, just on the fees 34 

because I sense we are going to come back on it at some point, absent a change in the 35 
position of stakeholders, this is going to be an expensive estate. There is just no doubt 36 
about that whatsoever, and hopefully that will change. But we are going to litigate, you 37 
know -- 38 

 39 
THE COURT: Yes. 40 
 41 
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MR. MACLEOD: -- adjudication of the claims process like we 1 

have today in two plus hours. It is going to get expensive, so… 2 
 3 
THE COURT: I understand. Okay. Thank you. 4 
 5 
MR. MACLEOD: And then the claims process order, again, the 6 

only changes My Lady are some nicks; we got an action number wrong or what's in there. 7 
It's a somewhat unique claim process order. We don't have the concept of a claims bar 8 
date, right? 9 

 10 
THE COURT: Okay. 11 
 12 
MR. MACLEOD: Because there is really no really post filing 13 

payments. They've got the funds sitting in court. 14 
 15 
THE COURT: Okay. 16 
 17 
MR. MACLEOD: There is nothing to service going forward and it 18 

is just designed to sort of capture priority entitlements to those. We've got the underlying 19 
claims processed against Arres in the Bankruptcy, so we don't need an Arres claims 20 
process. We've got that. We need to segregate and drive direction at these assets. 21 

 22 
 We will utilize -- you know we are going to send claims to known claimants. We are 23 

going to advertise all that stuff, My Lady, but the standard stuff as you described, My 24 
Lady, so… 25 

 26 
THE COURT: Okay. Okay, thank you. 27 
 28 
MR. MACLEOD: Thank you. 29 
 30 
THE COURT: Okay, I think that's it. 31 
 32 
MS. OKITA: Oh, just a quick comment if I may, sorry? 33 
 34 
THE COURT: Sure. 35 
 36 
MS. OKITA: Similar to Mr. Halyn, not to be difficult, but we 37 

are looking just to keep those Kenzie funds segregated to preserve any trust claims that 38 
we have, and so we are wondering if that can be written into the Court -- into this, so that 39 
these will be -- they won't be comingled. And is that what we've already established? 40 

 41 
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MR. MACLEOD: Yes. As long as the charge ranks in priority on 1 

them, we will be able to deal with allocation at the end of the piece.  2 
 3 
THE COURT: Right. 4 
 5 
MR. MACLEOD: I think we are happy to have them in two 6 

separate accounts at Alvarez. 7 
 8 
THE COURT: Okay. Okay, thank you. 9 
 10 
MS. OKITA: Thank you. 11 
 12 
__________________________________________________________________________ 13 
 14 
PROCEEDINGS CONCLUDED 15 
__________________________________________________________________________ 16 
 17 
 18 
 19 
 20 
 21 
 22 
 23 
 24 
 25 
 26 
 27 
 28 
 29 
 30 
 31 
 32 
 33 
 34 
 35 
 36 
 37 
 38 
 39 
 40 
 41 
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Certificate of Record 1 
 2 
I, Rena Neale, certify that this recording is the record made of the evidence in the 3 
proceedings in Court of Queen's Bench Court, held in courtroom 1602 at Calgary, Alberta, 4 
on the 4th day of June, 2018, and that I was the court official in charge of the sound-5 
recording machine during the proceedings.  6 
 7 
 8 
 9 
 10 
 11 
 12 
 13 
 14 
 15 
 16 
 17 
 18 
 19 
 20 
 21 
 22 
 23 
 24 
 25 
 26 
 27 
 28 
 29 
 30 
 31 
 32 
 33 
 34 
 35 
 36 
 37 
 38 
 39 
 40 
 41 
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Certificate of Transcript  1 
 2 
I, C. Emblin, certify that 3 
 4 
(a) I transcribed the record, which was recorded by a sound-recording machine, to the best of 5 

my skill and ability, and the foregoing pages are a complete and accurate transcript of the 6 
contents of the record, and 7 

 8 
(b) the Certificate of Record for these proceedings was included orally on the record and is 9 

transcribed in this transcript.  10 
 11 
C. Emblin, Transcriber 12 
Order Number:  AL-JO-1003-0740 13 
Dated:  May 2, 2019 14 
 15 
 16 
 17 
 18 
 19 
 20 
 21 
 22 
 23 
 24 
 25 
 26 
 27 
 28 
 29 
 30 
 31 
 32 
 33 
 34 
 35 
 36 
 37 
 38 
 39 
 40 
 41 
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COURT OF QUEEN'S BENCH OF ALBERTA 

CALGARY 

KENZIE FINANCIAL INVESTMENTS LTD., SHELLY BECK, 
THERESE F. DALEY, LINDA JAEGER, ANDREW LITTLE, 
LAURIE LlTILE, AGNES M. OBERG, STEVEN OGG, LESTER S. 
IKUTA PROFESSIONAL CORPORATION, LESTER IKUTA, 
MICKEY IKUTA, BRIAN SEKIYA, HOLLY SEKIYA, SANDRA 
SOMMER, MARION SOMMER, ALLAN SOMMER, STEVEN 
REILLY, SWARTS BROS LIMITED and CLARA MAE 
WOROSCHUK 

ARRES CAPITAL INC. and WESLEY SERRA 

Y-K PROJECTS LTD., ALLEN BECK and SHELLY BECK 

ORDER (Directing Release of the Graybriar Funds and the 
Court Funds and Confirming the Receivership Charges) 

McCARTHY TETRAULT LLP 
4000, 421 - 7'h Avenue SW 
Calgary, AB T2P 4K9 
Attention: Walker W. MacLeod I Pantelis Kyriakakis 
Telephone: 403-260-3710 I 3536 
Facsimile: 403-260-3501 
Email: wmacleod@mccarthy.ca I 
pkyriakakis@mccarthy.ca 

DATE ON WHICH ORDER WAS PRONOUNCED: June 4,2018 

Calgary, Alberta LOCATION OF HEARING: 

NAME OF JUDGE WHO MADE THIS ORDER: Justice B.E.C. Romaine 

UPON the application of Alvarez & Marsal Canada Inc., in its capacity as the court

appointed receiver (the "Receiver") of Arres Capital Inc. (the "Debtor"), pursuant to the order 

issued by the Honourable Madam Justice Strekaf under the Civil Enforcement Act (Alberta) 

(the "CEA") on February 13, 2015, as subsequently amended and restated pursuant to the 

Order issued by the Honourable Madam Justice B.E.C. Romaine on October 23, 2017 

(the "Receivership Order"), in the proceedings under Court File Number 1401-12431 

(the "Receivership Proceedings"); AND UPON having read the Application, the Second 

Report of the Receiver, dated May 29, 2018 (the "Second Receiver's Report"), and the 
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Affidavit of Service of Katie Doran, sworn on June 1, 2018, all filed (the "Service Affidavit"); 

AND UPON hearing counsel for the Receiver and counsel for any other persons present; 

IT IS HEREBY ORDERED AND DECLARED THAT: 

SERVICE 

1. Service of the Application and the Second Receiver's Report in the manner described in 

the Service Affidavit is good and sufficient and no persons other than those listed on the 

service list (the "Service List") attached as an exhibit to the Service Affidavit are entitled 

to receive notice of the Application or service of the Second Receiver's Report. 

2. Any and all capitalized terms used herein and not otherwise defined are hereby given 

the meaning that such terms have under and pursuant to the Receivership Order. 

RELEASE OF GRAYBRIAR FUNDS 

3. The Clerk of the Court is hereby directed to payout to the Receiver all funds and all 

interest accrued thereon (collectively, the "Graybriar Court Funds") held under Court 

File Numbers 0903-17684 and 0903-17685 (the "Graybriar Actions"), derived from the 

sale of the units (individually, a "Unit", collectively, the "Units") under Condominium Plan 

0827766 (the "Condo Plan"), which Graybriar Court Funds are comprised of: 

(a) all funds held by this Court and derived from the sale of Unit 48 and paid into 

Court, under the Graybriar Actions, pursuant to the Order of Master K. Laycock 

granted on February 1, 2016; 

(b) all funds held by this Court and derived from the sale of Unit 63 and paid into 

Court, under the Graybriar Actions, pursuant to the Order of Master A. Robertson 

granted on March 10, 2016; 

(c) all funds held by this Court and derived from the sale of Unit 65 and paid into 

Court, under the Graybriar Actions, pursuant to the Order of Master J. Farrington 

granted on June 14, 2016; 

(d) all funds held by this Court and derived from the sale of Unit 69 and paid into 

Court, under the Graybriar Actions, pursuant to the Order of Master A. Robertson 

granted on August 25, 2017; 
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(e) all funds held by this Court and derived from the sale of Unit 67 and paid into 

Court, under the Graybriar Actions, pursuant to the Order of Master A. Robertson 

granted on November 1, 2017 and subsequently amended pursuant to an 

Amended Order of Master J.L. Mason granted on December 15, 2017; and, 

(f) all funds held by this Court and derived from the sale of Unit 68 and paid into 

Court, under the Graybriar Actions, pursuant to the Consent Order of Master J.L. 

Mason granted on December 15, 2017, 

(collectively, the "Graybriar Sale Approval Orders"). 

4. Bishop & McKenzie LLP is hereby directed to pay to the Receiver all funds and all 

interest accrued thereon derived from the sale of Unit 55 of the Condo Plan (collectively, 

along with the Graybriar Court Funds, referred to as, the "Graybriar Funds"). 

RELEASE OF COURT FUNDS 

5. The Clerk of the Court is hereby authorized, empowered, and directed to payout to the 

Receiver the $235,000 and all accumulated interest thereon (the "Court Funds") 

currently held under Court File Number 1201-16440 and paid into Court on February 14, 

2014, pursuant to and in accordance with the Order of the Honourable Justice Wilkins 

issued on February 11, 2014. 

CONFIRMATION OF RECEIVERSHIP CHARGES 

6. The Graybriar Funds and the Court Funds (collectively, the "Funds") are subject to each 

of the Receiver's Charge and the Receiver's Borrowings Charge. Each of the Receiver's 

Charge and the Receiver's Borrowing Charge shall form a first charge on the Funds in 

priority to all security interests, trusts, liens, charges and encumbrances, statutory or 

otherwise, in favour of any person but subject to section 14.06(7), 81.4(4) and 81.6(2) 

and 88 of the Bankruptcy and Insolvency Act (Canada), and the Receiver is authorized 

and empowered to apply the Funds against current or future indebtedness owing on 

either the Receiver's Charge or the Receiver's Borrowing Charge, as applicable. 
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APPROVAL OF CONDUCT, FEES AND DISBURSEMENTS 

7. The actions and conduct of the Receiver, as of the date of the Second Receiver's Report 

and based upon the evidence contained in the Second Receiver's Report, be and are 

hereby approved. 

8. The interim accounts of the Receiver and its legal counsel, as summarized at 

paragraphs 65 and 66 of the Second Receiver's Report, be and are hereby approved. 

GENERAL 

9. Service of this Order on the persons comprising the Service List shall be by any of email, 

facsimile, courier, registered mail, regular mail, or personal delivery, and no other 

persons, other than those on the Service List, are entitled to be served with a copy of 

this Order. 
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1401-12431 

COURT OF QUEEN'S BENCH OF ALBERTA 

CALGARY 

ACCESS MORTGAGE CORPORATION 
(2004) LIMITED 

ARRES CAPITAL INC. 

ORDER (Graybriar Funds Claims Process Order) 

McCARTHY TETRAULT llP 
4000, 421 - th Avenue SW 
Calgary, AB T2P 4K9 
Attention: Walker W. Macleod I Pantelis Kyriakakis 
Telephone: 403-260-3710/3536 
Facsimile: 403-260-3501 
Email: wmacleod@mccarthy.ca I 
pkyriakakis@mccarthy.ca 

DATE ON WHICH ORDER WAS PRONOUNCED: June 4, 2018 

LOCATION OF HEARING: 

NAME OF JUDGE WHO MADE THIS ORDER: 

Calgary, Alberta 

Justice B.E.C. Romaine 

UPON the application of Alvarez & Marsal Canada Inc., in its capacity as the court

appointed receiver (the "Receiver") of Arres Capital Inc. (the "Debtor"), pursuant to the order 

issued by the Honourable Madam Justice Strekaf under the Civil Enforcement Act (Alberta) 

(the "CEA") on February 13, 2015, as subsequently amended and restated pursuant to the 

Order issued by the Honourable Madam Justice B.E.C. Romaine on October 23, 2017 

(the "Receivership Order"), in the proceedings under Court File Number 1401-12431 

(the "Receivership Proceedings"); AND UPON having read the Application, the Second 

Report of the Receiver, dated May 29, 2018 (the "Second Receiver's Report"), and the 

Affidavit of Service of Katie Doran, sworn on June 1, 2018, all filed (the "Service Affidavit"); 

AND UPON hearing counsel for the Receiver and counsel for any other persons present; 
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IT IS HEREBY ORDERED AND DECLARED THAT: 

DEFINED TERMS 

1. Capitalized terms used herein or not otherwise defined shall have the meaning ascribed 

hereto in the Claims Process attached as Appendix "A" hereto (the "Claims Process"). 

APPROVAL OF CLAIMS PROCESS 

2. The Claims Process for determining any and all Claims in respect of the Graybriar Funds 

is hereby approved and the Receiver is authorized and directed to implement the Claims 

Process. 

3. The form of Proof of Claim, Newspaper Notice, and Notice of Revision or Disallowance, 

all as set forth in the attached Appendix "B", Appendix "C", and Appendix "0", 

respectively, are approved. 

CLAIMS BAR DATE 

4. Any Creditor who has a Claim against the Graybriar Funds or against the Debtor in 

connection with such Graybriar Funds and who has not, as of the Claims Bar Date, 

submitted a Proof of Claim to the Receiver in respect of a Claim, in accordance with this 

Claims Process, shall be forever barred, estopped and enjoined from asserting such 

Claim against the Graybriar Funds and such Claim shall be forever extinguished, unless 

otherwise ordered by the Court. 

NOTICE OF TRANSFEREES 

5. If a Creditor or any subsequent holder of a Claim who has been acknowledged by the 

Debtor as the holder of the Claim transfers or assigns that Claim to another Person, the 

Receiver shall not be required to give notice to or to otherwise deal with the transferee or 

assignee of the Claim as the holder of such Claim unless and until actual notice of 

transfer or assignment, together with satisfactory evidence of such transfer or 

assignment, has been delivered to the Receiver. Thereafter, such transferee or 

assignee shall, for all purposes hereof, constitute the holder of such Claim and shall be 

bound by notices given and steps taken in respect of such Claim in accordance with the 

provisions of the Claims Process. 
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If a Creditor or any subsequent holder of a Claim who has been acknowledged by the 

Receiver as the holder of the Claim transfers or assigns the whole of such Claim to more 

than one Person or part of such Claim to another Person or Persons, such transfers or 

assignments shall not create separate Claims and such Claims shall continue to 

constitute and be dealt with as a single Claim notwithstanding such transfers or 

assignments. The Receiver shall not, in each such case, be required to recognize or 

acknowledge any such transfers or assignments and shall be entitled to give notices to 

and to otherwise deal with such Claim only as a whole and then only to and with the 

Person last holding such Claim provided such Creditor may, by notice in writing 

delivered to the Receiver, direct that subsequent dealings in respect of such Claim, but 

only as a whole, shall be dealt with by a specified Person and, in such event, such 

Person shall be bound by any notices given or steps taken in respect of such Claim with 

such Creditor in accordance with the provisions of the Claims Process. 

NOTICE AND COMMUNICATION 

7. Except as otherwise provided herein, the Receiver may deliver any notice or other 

communication to be given under this Order to Creditors or other interested Persons by 

forwarding true copies thereof by ordinary mail, courier, personal delivery, facsimile or 

email to such Creditors or Persons at the address last shown on the books and records 

of the Debtor, and that any such notice by courier, personal delivery, facsimile or email 

shall be deemed to be received on the next Business Day following the date of 

forwarding thereof, or, if sent by ordinary mail on the third Business Day after mailing 

within Alberta, the fifth Business Day after mailing within Canada, and the tenth 

Business Day after mailing internationally. 

8. Any notice or other communication to be given under this Order by a Creditor to the 

Receiver shall be in writing in substantially the form, if any, provided for in this Order and 

will be sufficiently given only if delivered by registered mail, courier, email (in PDF 

format), personal delivery or facsimile transmission and addressed to: 

Alvarez & Marsal Canada Inc., Receiver of Arres Capital Inc. 
Attention: Bryan Krol 
Alvarez & Marsal Canada Inc. 
Bow Valley Square 4 
Suite 1110, 250 6th Avenue SW 
Calgary, Alberta, T2P 3H7 
Email: bkrol@alvarezandmarsal.com 
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Fax: 403-538-7551 

9. In the event that the day on which any notice or communication required to be delivered 

pursuant to the Claims Process is not a Business Day then such notice or 

communication shall be required to be delivered on the next Business Day. 

GENERAL 

10. The Receiver is authorized to use reasonable discretion as to the adequacy of 

compliance with respect to the manner in which Proofs of Claim are submitted, 

completed and executed and may, if satisfied that a Claim has been adequately proven, 

waive strict compliance with the requirements of the Claims Process and this Order as to 

the submission, completion and execution of Proofs of Claim. 

11. References in this Order to the singular shall include the plural, references to the plural 

shall include the singular and to any gender shall include the other gender. 

12. Notwithstanding the terms of this Order, the Receiver or any interested Person may 

apply to this Court from time to time for such further order or orders as it considers 

necessary or desirable to amend, supplement or modify the Claims Process or this 

Order as the Receiver may seek advice and directions with respect to the administration 

of the Claims Process or the distribution of the Graybriar Funds or Proven Claims. 

13. Service of this Order on the service list by email, facsimile, registered mail, courier, or 

personal delivery shall constitute good and sufficient service of this Order, and no 

Persons, other than those on the service list, are entitled to be served with a copy of this 

Order. Service is deemed to be effected the next business day following the 

transmission or delivery of such documents. 

J.C.C:a.B.A. 
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APPENDIX "A" TO CLAIMS PROCESS ORDER 
CLAIMS PROCESS 

1. For purpose of this Claims Process the following terms shall have the following 

meanings: 

(a) "Business Day" means a day, other than a Saturday or a Sunday, on which 

banks are generally open for business in Calgary, Alberta; 

(b) "Claim" means any right, interest or claim of any Person that may be asserted or 

made in whole or in part against, over, in or to any of the Graybriar Funds, in any 

capacity, whether or not asserted or made, including but not limited to in 

connection with any indebtedness, liability or obligation of any kind whatsoever of 

any Person, and any interest accrued thereon or costs payable in respect 

thereof, whether at law or in equity, including by reason of the commission of a 

tort (intentional or unintentional), by reason of any breach of contract or other 

agreement (oral or written), by reason of any breach of duty (including, any legal, 

statutory, equitable or fiduciary duty) or by reason of any equity interest, 

assignment, right of ownership, title to, trust or deemed trust (statutory, express, 

implied, resulting, constructive, equitable or otherwise) of, over, in or to the 

Graybriar Funds, and together with any enforcement costs or legal costs 

associated with any such claim, and whether or not any indebtedness, liability or 

obligation is reduced to judgment. liquidated, unliquidated, fixed, contingent, 

matured, unmatured, disputed, undisputed, legal, equitable, secured, unsecured, 

perfected, unperfected, present or future, known or unknown, by guarantee, 

warranty, surety or otherwise, but shall not include Excluded Claims; 

(c) "Claims Bar Date" means 5:00 p.m. (Mountain Time) on July 16, 2018 or such 

other date as may be ordered by the Court; 

(d) "Claims Package" means the document package which shall include a Proof of 

Claim and such other materials as the Receiver considers necessary or 

appropriate; 

(e) "Claims Process" means the procedures outlined herein in connection with the 

assertion of any Claim against the Debtor; 
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(f) "Claims Process Order" means the Order pronounced by Justice B.E.C. 

Romaine of the Court of Queen's Bench of Alberta on June 4, 2018 approving 

this Claims Process; 

(g) "Court" means the Court of Queen's Bench of Alberta; 

(h) "Creditor" means any Person asserting a Claim; 

(i) "Debtor" means Arres Capital Inc.; 

(j) "Excluded Claim" means all Claims that are secured by either: 

(i) the Receiver's Charge; or 

(ii) the Receiver's Borrowing Charge; 

(k) "Graybriar" means Graybriar Land Company Ltd. and Graybriar Greens Inc.; 

(I) "Graybriar Funds" has the meaning ascribed to it in the Order (Directing 

Release of the Graybriar Funds and the Court Funds and Confirming the 

Receivership Charges) issued by the Justice B.E.C. Romaine on June 4,2018 in 

Court File Number 1401-12431; 

(m) "Graybriar Investors" means the claims of the various persons who invested in 

the following mortgages: (i) a Mortgage, dated November 5, 2006, as granted by 

Graybriar to and in favour of the Debtor, as security for the repayment of 

$2,8000,000; and, (ii) a Mortgage, dated August 15, 2007, as granted by 

Graybriar to and in favour of the Debtor, as security for the repayment of 

$9,700,000; 

(n) "Graybriar Sale Approval Orders" has the meaning ascribed to it in the Order 

(Directing Release of the Graybriar Funds and the Court Funds and Confirming 

the Receivership Charges) issued by the Justice B.E.C. Romaine on June 4, 

2018 in Court File Number 1401-12431; 

(0) "Lien Claimants" means any Person who had a builders' lien vested pursuant to 

any of the Graybriar Sale Approval Orders; 
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(p) "Newspaper Notice" means the notice of the Claims Process to be published in 

the newspapers in accordance with the Claims Process in substantially the form 

attached to the Claims Process Order as Appendix "C"; 

(q) "Notice of Revision or Disallowance" means the form sent by the Receiver 

revising or disallowing a Proof of Claim submitted by any Person, which notice 

shall be substantially in the form attached to the Claims Process Order as 

Appendix "0"; 

(r) "Person" shall be broadly interpreted and includes an individual, firm, 

partnership, jOint venture, venture capital fund, limited liability company, unlimited 

liability company, association, trust, corporation, unincorporated association or 

organization, syndicate, committee, the government or a country or any political 

subdivision thereof, or any agency, board, tribunal, commission, bureau, 

instrumentality or department of such government or political subdivision, or any 

other entity, however designated or constituted, and the trustees, executors, 

administrators, or other legal representatives of any individual; 

(s) "Proof of Claim" means the form setting forth a Creditor's Claim, which proof of 

claim shall be substantially in the form attached to the Claims Process Order as 

Appendix "B"; 

(t) "Proven Claim" means the quantum and classification of the Claim of a Creditor 

as finally determined in accordance with the Claims Process, provided that a 

Proven Claim will be "finally determined" in accordance with the Claims Process 

when: (i) it has been accepted by the Receiver; (ii) the applicable time period for 

challenging a Notice of Revision or Disallowance issued by the Receiver has 

expired and the Creditor has not taken the steps required by this Claims Process 

to challenge such Notice or Revision as Disallowance; or (iii) any court of 

competent jurisdiction has made a determination with respect to the classification 

and quantum of the Claim and no appeal or motion for leave to appeal therefrom 

shall have been taken or served on either .party, or if any appeal(s) or motion(s) 

for leave to appeal or further appeal shall have been taken therefrom or served 

on either party, any and all such appeal(s) or motion(s) shall have been 

dismissed, determined or withdrawn; 
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(u) "Receiver" means Alvarez & Marsal Canada Inc., in its capacity as the Court 

appointed receiver and manager of the Debtor, and not in its personal capacity or 

corporate capacity; 

(v) "Receiver's Borrowing Charge" has the meaning ascribed to it in the 

Receivership Order; 

(w) "Receiver's Charge" has the meaning ascribed to it in the Receivership Order; 

(x) "Receivership Order" means the order issued by the Honourable Madam 

Justice Strekaf under the Civil Enforcement Act (Alberta) on February 13, 2015, 

as subsequently amended and restated pursuant to the Order issued by the 

Honourable Madam Justice B.E.C. Romaine on October 23, 2017; 

(y) "Website" means the website established by the Receiver and located at 

https:llwww.alvarezandmarsal.com/arrescapital. 

NOTICE OF CLAIMS PROCESS 

2. The Receiver shall cause a Claims Package to be sent to all Graybriar Investors and 

Lien Claimants by regular prepaid mail, courier, facsimile or email on or prior to June 8, 

2018,2018. 

3. The Receiver shall cause the Claims Package to be posted on the Website on or prior to 

June 8, 2018. 

4. The Receiver shall cause the Newspaper Notice to be published in a newspaper 

determined to be advisable to the Receiver, on or prior to June 22, 2018. 

5. The Receiver shall cause a copy of a Proof of Claim to be sent to any Person requesting 

such material as soon as practicable. 

PERSONS ASSERTING CLAIMS 

6. Any other Person who has a Claim to, in or against the Graybriar Funds and who wishes 

to assert such Claim to, in or against the Graybriar Funds shall, on or before the Claims 

Bar Date, send a completed Proof of Claim to the Receiver setting out the classification 

and quantum of its Claim. 
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7. Any Person who fails to comply with Paragraph 6 of this Claims Process shall be forever 

barred, enjoined and estopped from asserting such Claim to, in or against the Graybriar 

Funds and such Claim shall be forever extinguished, except as otherwise may be 

ordered by the Court. 

RESOLUTION OF CLAIMS 

8. The Receiver shall review any Proof of Claim that is submitted to it on or before the 

Claims Bar Date and, subject to the terms of this Order, may accept, revise or disallow 

the Proof of Claim. 

9. The Receiver may attempt to consensually resolve the classification or quantum of any 

Proof of Claim submitted by any Person prior to the Receiver accepting, revising or 

disallowing such Proof of Claim. 

10. In the event that the Receiver elects to accept the quantum and classification of the 

Claim as set forth in the Proof of Claim, the Creditor shall have a Proven Claim in the 

quantum and with the classification specified in the Proof of Claim submitted by that 

Person. 

11. In the event that the Receiver elects to revise or disallow the Proof of Claim, the 

Receiver shall send a Notice of Revision or Disallowance setting out the revision or 

disallowance of the Proof of Claim. 

12. Any Person who wishes to dispute the Notice of Revision or Disallowance received from 

the Receiver shall, within fifteen days of receipt of the Notice of Revision or 

Disallowance from the Receiver, file an Application before the Court for the 

determination of its Claim. 

13. Any Person who receives a Notice of Revision or Disallowance from the Receiver and 

who fails to comply with Paragraph 12 of this Claims Process shall be deemed to have 

accepted the classification and quantum of its Claim as set forth in the Notice of 

Revision or Disallowance, shall have a Proven Claim to the Graybriar Funds in the 

quantum and with the classification specified in the Notice of Revision or Disallowance 

and shall be forever barred, enjoined and estopped from challenging the classification 

and quantum of its Claim to the Graybriar Funds as set forth in the Notice of Revision or 

213575/498357 
MT DOCS 17961018v2 

000168



- 10-

Disallowance delivered to it by the Receiver, except as otherwise may be ordered by the 

Court. 

CURRENCY OF CLAIMS 

14. Any Claim set out in a Proof of Claim shall be denominated in Canadian dollars, failing 

which such Claim shall be converted to and shall constitute obligations in Canadian 

dollars and such calculation will be effected using the noon spot rate of the Bank of 

Canada as of the date of the Claims Process Order. 
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APPENDIX "B" TO CLAIMS PROCESS ORDER 
PROOF OF CLAIM AGAINST ARRES CAPITAL INC. (THE "DEBTOR") WITH RESPECT TO 

THE GRAYBRIAR FUNDS 

(See Reverse for Instructions) 

Regarding the claim of __ ~_---:-::----:--___ (referred to in this form as "the creditor") 
(name of creditor) 

All notices or correspondence regarding this claim to be forwarded to the creditor at the 
following address: 

Telephone: Fax: 

I, residing in the ____________ _ 
(name of person signing claim) (city, town, etc.) 

of in the Province of 
---------:--------:---~--- -----------------
(name of city, town, etc.) 

Do hereby certify that: 

1. 

OR 

o 

o 

I am the creditor 

I am _______________________________ of the 

creditor. 
(if an officer or employee of the company, state position or title) 

2. I have knowledge of all the circumstances connected with the claim referred to in this 
form. 

3.A The debtor was, as at the date hereof, and still is indebted to the creditor in the sum 
of $ as shown by the statement of account attached hereto. If a 
creditor's claim is to be reduced by deducting any counter claims to which the 
Debtor is entitled and/or amounts associated with the return of equipment and/or 
assets by the Debtor, please specify. 

The statement of account must specify the vouchers or other evidence in 
support of the claim including the date and location of the delivery of all 
services and materials. Any claim for interest must be supported by 
contractual documentation evidencing the entitlement to interest. 

B The indebtedness referred to in paragraph 4.A is in the following currency: 
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o Canadian Dollars 

o United States Dollars 

4.A o 

B o 

C 0 

Trust claim. $ . In respect to the said debt, the creditor claims that the 
Debtor holds the Graybriar Funds in trust for its benefit: 

Provide full particulars of the nature of the trust claim, including the 
nature of the equitable interest and any agreements or other records 
relevant thereto. 

Secured claim. $ . In respect of the said debt, the creditor holds 
assets of the Debtor valued at $ as security: 

Provide full particulars of security, including the statement pursuant to 
which the security is claimed or the date on which the security was given 
and the value at which the creditor assesses the security together with the 
basis of valuation, and attach a copy of the security documents. 

Other claims. $ -----

Dated at ____________ , this __ day of ______ , 2018. 

Witness 

Must be signed and witnessed 
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Instructions for Completing Proof of Claim Forms 

In completing the attached form, your attention is directed to the notes on the form and to the 
following requirements: 

Proof of Claim: 

1. The form must be completed by an individual and not by a corporation. If you are acting 
for a corporation or other person, you must state the capacity in which you are acting, 
such-as, "Credit Manager", "Treasurer", "Authorized Agent", etc., and the full legal name 
of the party you represent. 

2. The person signing the form must have knowledge of the circumstances connected with 
the claim. 

3. A. A Statement of Account containing details of claims, and if applicable, of the amount 
due in respect of property claims, and must be attached and marked Schedule "A". Any 
amounts claimed as interest should be clearly noted as being for interest. 

B. Tick the appropriate currency. 

4. The nature of the claim must be indicated by ticking the type of claim which applies. e.g. 

Ticking (A) indicates the claim is a trust claim; 

Ticking (B) indicates the claim is secured, such as a builders' lien, a mortgage, lease or 
other security interest, and the value of which the creditor assesses the security must be 
inserted, together with the basis of valuation. Details of each item of security held 
should be attached and submitted with a copy of the chattel mortgage, conditional sales 
contract, security agreement, etc.; 

Ticking (C) indicates the claim is of a difference notice or type. 

A creditor may have separate claims in different categories, in which case a separate 
claim form must be submitted for each claim. 

5. The person signing the form must insert the place and date in the space provided, and 
the signature must be witnessed. 

Send a copy of the completed Proof of Claim, by 5:00 pm (MST) on July 16, 2018, to the 
Receiver at the below addresses: 
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Additional information regarding the Debtor's proceedings, as well as copies of claims 
documents may be obtained at https://www.alvarezandmarsal.com/arrescapital. If there are any 
questions in completing the Proof of Claim, please contact Bryan Krol of Alvarez & Marsal 
Canada Inc. at 403-538-7523. 
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APPENDIX "c" TO CLAIMS PROCESS ORDER 
NEWSPAPER NOTICE 

NOTICE TO CREDITORS OF ARRES CAPITAL INC. WITH CLAIMS IN, TO OR AGAINST 
THE GRAYBRIAR FUNDS 

On October 23, 2017, Arres Capital Inc. (the "Debtor") applied for and received protection from 
its creditors under the Bankruptcy and Insolvency Act (the "BIA") by order of the Court of 
Queen's Bench of Alberta (the "Court") initially granted on February 13, 2015 and subsequently 
amended on October 23, 2017, wherein Alvarez & Marsal Canada Inc. was appointed as the 
receiver and manager (the "Receiver") of all of the Debtor's property, assets, and undertakings. 

On June 4, 2018 the Court granted further orders establishing a process by which the identity 
and status of all creditors with claims to the Graybriar Funds (the "Claims Process Order"). A 
copy of the Claims Process Order may be viewed at 
https: //www.alvarezandmarsal.com/arrescapital. or may be obtained by contacting the Receiver 
at 403-538-7523. 

Pursuant to the Claims Process Order the Receiver was required, by July 16, 2018, to send a 
Claims Package to each known Graybriar Investor and Lien Claimant of the Debtor (the "Notice 
to Creditor"). 

ANY CREDITOR HAVING A CLAIM IN, TO OR AGAINST THE GRAYBRIAR FUNDS MUST 
FILE A PROOF OF CLAIM WITH THE RECEIVER IN THE PRESCRIBED FORM BEFORE 
5:00 PM (MST) ON JULY 16,2018. CLAIMS NOT PROVEN IN ACCORDANCE WITH THESE 
PROCEDURES SHALL BE DEEMED TO BE FOREVER BARRED AND EXTINGUISHED 
AND MAY NOT BE ADVANCED IN, TO OR AGAINST THE GRAYBRIAR FUNDS, EXCEPT 
AS MAY BE OTHERWISE ORDERED BY THE COURT. 

All claims must be made in the prescribed "Proof of Claim" form together with the required 
supporting documentation and be received by the Receiver on or before the Claims Bar Date, 
being 5:00 pm (MST) on July 16, 2018. 

The prescribed "Proof of Claim" form may be found at 
https:l/www.alvarezandmarsal.com/arrescapital or can otherwise be obtained by contacting: 

Alvarez & Marsal Canada Inc. 
Attn: Bryan Krol 
Bow Valley Square 4 
Suite 1110,250 6th Avenue SW 
Calgary, Alberta, T2P 3H7 

Phone: 403-538-7523 
Fax: 403-538-7551 

Alvarez & Marsal Canada Inc., in its capacity 
as Receiver of Arres Capital Inc. 
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APPENDIX "0" TO CLAIMS PROCESS ORDER 
NOTICE OF REVISION OR DISALLOWANCE FOR CLAIMS AGAINST ARRES CAPITAL 

INC. (THE "DEBTOR") CONCERNING THE GRAYBRIAR FUNDS 

NOTICE OF REVISION OR DISALLOWANCE 

TO: [NAME AND ADDRESS OF CREDITOR] 

DATE: 

PROOF OF CLAIM NO: 

Take notice that Alvarez & Marsal Canada Inc. , appointed the receiver and manager 
(the "Receiver") of all of the Debtor's property, assets, and undertakings pursuant to the Order 
initially granted on February 13, 2015 and subsequently amended on October 23, 2017 
(the "Receivership Order"), has reviewed the Proof of Claim you submitted against the Debtor, 
as part of the Debtor's Claims Process pursuant to the order issued by the Court of Queen's 
Bench of Alberta on June 4, 2018 (the "Claims Process Order"). All capitalized terms used 
herein and not otherwise defined shall have the meaning ascribed to them in the Claims 
Process Order. 

The Receiver has revised your Proof of Claim as follows: 

Classification: 

Quantum: 

IF YOU WISH TO DISPUTE THE REVISION OR DISALLOWANCE OF YOUR CLAIM AS SET 
FORTH HEREIN YOU MUST TAKE THE STEPS OUTLINED BELOW. 

The Claims Process Order provides that if you disagree with the revision or disallowance of your 
claim as set out in this Notice of Revision or Disallowance, you must, within fifteen days of 
receipt of this Notice of Revision or Disallowance from the Receiver, file an application before 
the Court of Queen's Bench of Alberta for the determination of your Claim. If you fail to file an 
application before the Court of Queen's Bench of Alberta for the determination of your Claim in 
the timeframe specified herein you shall be deemed to have accepted the classification and 
quantum of your Claim as set forth in this Notice of Revision or Disallowance, shall have a 
Proven Claim in the quantum and with the classification specified in this Notice of Revision or 
Disallowance and shall be forever barred, enjoined and estopped from challenging the 
classification and quantum of its Claim as set forth in this Notice of Revision or Disallowance, 
except as otherwise may be ordered by the Court. 

If you have any questions regarding the claims process or the attached materials, please 
contact Bryan Krol of Alvarez & Marsal Canada Inc. at 403-538-7523. 
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Dated the __ day of ____ , 2018 in Calgary, Alberta. 

Alvarez & Marsal Canada Inc., in its capacity 
as Receiver of Arres Capital Inc. 

Per: 
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COURT FILE NUMBER 

COURT 

JUDICIAL CENTRE 

APPLICANT 

RESPONDENT 

DOCUMENT 

ADDRESS FOR SERVICE 
AND CONTACT 
INFORMATION OF PARTY 
MAKING THIS OFFER 

1401-12431 

CALGARY 

I hereby certify this to be a true copy of 

the original Neier 
o edthis..,Ldayof Rb a))~ 

ACCESS MORTGAGE CORPORATION 
(2004) LIMITED 

ARRES CAPITAL INC. 

ORDER (Dismissal of Terrapin Claim) 

McCARTHY TETRAULT lLP 
4000. 421-7th Avenue SW 
Calgary. AB T2P 4K9 
Attention: Walker W. Macleod 1 Pantelis Kyriakakis 
Telephone: 403-260-3710/3536 
Facsimile: 403-260-3501 
Email: wmacleod@mccarthy.ca/pkyriakakis@mccarthy.ca 

DATE ON WHICH ORDER WAS PRONOUNCED: December 20, 2018 

NAME OF JUDGE WHO MADE THIS ORDER: Justice C.M. Jones 

LOCATION OF HEARING: Calgary, Alberta 

UPON the application of Terrapin Mortgage Investment Corp. ("Terrapin") filed on July 

13. 2018 asserting a Claim to the Graybriar Funds (the "Application") pursuant to paragraph 12 

of Appendix "A" of the Order (Graybriar Funds Claims Process Order) granted by the 

Honourable Madam Justice B.E.C. Romaine on June 4. 2018 (the "Claims Process Order") 

coming on for a hearing; AND UPON reading the Affidavit of Michael John Cassidy Ellis (aka 

Jake Ellis). sworn on July 12. 2018; AND UPON reading the Transcript of Questioning taken on 

July 25. 2018 of Michael John Cassidy Ellis (aka Jake Ellis) on Affidavit sworn July 12. 2018; 

AND UPON reading the Responses to Undertakings of Michael John Cassidy Ellis; AND UPON 

reading the First Report of the Receiver. dated October 11. 2017. the Second Report of the 

Receiver. dated May 29. 2018. and the Third Report of the Receiver. dated August 17. 2018; 

AND UPON reading the Affidavit of David Murphy. sworn on August 17. 2018; AND UPON 

reading the written submissions of Terrapin and the Receiver; AND UPON hearing oral 
-

submissions from Terrapin. the Receiver and other Persons in attendance at the application; 
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IT IS HEREBY ORDERED THAT: 

1. Capitalized terms used herein and not otherwise defined shall have the meanings 

ascribed to them in the Claims Process Order. 

2. The Application be and is hereby dismissed. 

3. Any interested Person who appeared at the Application may speak to costs in respect of 

the Application. 

4. This Order may be executed in counterpart and by facsimile or other electronic means. 

J.e .C.Q.B.A. 
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AGREED AS TO FORM AND CONTENT this 
ze day of --$!b'Vy ,2019 

MCCARTHY TETRA L T LLP 

Per: 

AGREED AS TO FORM AND CONTENT this 
__ day of ,2019 

BISHOP & MCKENZIE LLP 

per: 
Kerry Lynn Okita 
Counsel to Terrapin 

AGREED AS TO FORM AND CONTENT this 
__ day of ,2019 

CASSELS BROCK & BLACKWELL LLP 

Per: 
Jeffrey Oliver 
Counsel to Access Mortgage 
Corporation (2004) Limited 

AGREED AS TO FORM AND CONTENT this 
__ day of I 2019 

SUGIMOTO & COMPANY 

Per: 
Taimur R. Akbar 
Counsel to Richcrooks Investors 
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AGREED AS TO FORM AND CONTENT this 
_dayof ,2019 

MCCARTHY TETRAULT LLP 

Per: 
Walker W. Macleod 
Counsel to the Receiver 

AGREED AS TO FORM AND CONTENT this 
23"' day of January, 2019 

BISHOP & MCKENZIE LLP 

Per: $¥f 
ReLynn Oklta 
Counsel to Terrapin 

AGREED AS TO FORM AND CONTENT this 
__ dayof ,2019 

CASSELS BROCK & BLACKWELL LLP 

Per: 
Jeffrey Oliver 
Counsel to Access Mortgage 
Corporation (2004) Limited 

AGREED AS TO FORM AND CONTENT this 
__ day of ,2019 

SUGIMOTO & COMPANY 

Per: 
Taimur R. Akbar 
Counsel to Richcrooks Investors 
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AGREED AS TO FORM AND CONTENT this 
_day of ,2019 

MCCARTHY TETRAULT llP 

Per: 
Walker W. Macleod 
Counsel to the Receiver 

AGREED AS TO FORM AND CONTENT this 
_ day of ,2019 

BISHOP & MCKENZIE llP 

Per: 
Kerry Lynn Okita 
Counsel to Terrapin 

AGREED AS TO FORM AND CONTENT this 
-1.Ldayof 7~/lv~'1.2019 

CASSELS BROCK & BLACKWELL LLP 

Per: 

Counsel to Access Mortgage 
Corporation (2004) limited 

AGREED AS TO FORM AND CONTENT this 
_ day of ,2019 

SUGIMOTO & COMPANY 

Per: 
Taimur R. Akbar 
Counsel to Richcrooks Investors 
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AGREED AS TO FORM AND CONTENT this 
__ day of ,2019 

MCCARTHY TETRAULT LLP 

Per: 
Walker W. Macleod 
Counsel to the Re~iver 

AGREED AS TO FORM AND CONTENT this 
__ day of ,2019 

BISHOP & MCKENZIE LlP 

Per: 
Kerry Lynn Okita 
Counsel to Terrapin 

AGREED AS TO FORM AND CONTENT this 
__ day of ,2019 

CASSELS BROCK & BLACKWELL LLP 

Per: 
Jeffrey Oliver 
Counsel to Access Mortgage 
Corporation (2004) Limited 

~~REED AS to FORM AND CONTENT this 
day of VrtN ' 2019 

SUGIMOTO & COMPANY 

Per. ~~ 
Taimur R. kbar 
counse:o:=lnvestors 
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COURT FilE NUMBER 

COURT 

JUDICIAL CENTRE 

APPLICANT 

RESPONDENT 

DOCUMENT 

ADDRESS FOR SERVICE 
AND CONTACT 
INFORMATION OF PARTY 
MAKING THIS OFFER 

1401-12431 

CALGARY 

, hereby certify id to be a true copy of 

the original ... fL _ev 
Dated this.1-day of ..J:..fe~b~;:xJ--\q 

ACCESS MORTGAGE CORPORATION 
(2004) LIMITED 

ARRES CAPITAL INC. 

ORDER (Dismissal of Related Parties Claim) 

McCARTHY TETRAULT llP 
4000, 421 - 7th Avenue SW 
Calgary, AS T2P 4K9 
Attention: Walker W. Macleod I Pantelis Kyriakakis 
Telephone: 403-260-3710/3536 
Facsimile: 403-260-3501 
Email: wmacleod@mccarthy.ca/pkyriakakis@mccarthy.ca 

DATE ON WHICH ORDER WAS PRONOUNCED: December 20, 2018 

NAME OF JUDGE WHO MADE THIS ORDER: Justice C.M. Jones 

LOCATION OF HEARING: Calgary, Alberta 

UPON the application of 875892 Alberta Limited, Staci Serra and Wes Serra 

(collectively, the "Related Parties") filed on July 13, 2018 asserting a Claim to the Graybriar 

Funds (the "Application") pursuant to paragraph 12 of Appendix "A" of the Order (Graybriar 

Funds Claims Process Order) granted by the Honourable Madam Justice S.E.C. Romaine on 

June 4, 2018 (the "Claims Process Order") coming on for a hearing; AND UPON reading the 

Affidavit of Wes Serra, sworn on July 17, 2018; AND UPON reading the Transcript of 

Questioning taken on July 25,2018 of Wes Serra on Affidavit sworn July 17, 2018; AND UPON 

reading the Responses to Undertakings of Wes Serra; AND UPON reading the First Report of 

the Receiver, dated October 11,2017, the Second Report of the Receiver, dated May 29,2018, 

and the Third Report of the Receiver, dated August 17, 2018; AND UPON reading the Affidavit 

of David Murphy, sworn on August 17, 2018; AND UPON reading the Affidavit of Wes Serra, 

sworn on September 6, 2018; AND UPON reading the written submissions of the Related 

Parties and the Receiver; AND UPON hearing oral submissions from the Related Parties, the 

Re.ceiver and other Persons in attendance at the application; 
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IT IS HEREBY ORDERED THAT: 

1. Capitalized terms used herein and not otherwise defined shall have the meanings 

ascribed to them in the Claims Process Order. 

2. The Application by the Related Parties be and is hereby dismissed. 

3. Any interested Person who appeared at the Application may speak to costs in respect of 

the Application. 

4. This Order may be executed in counterpart and by facsimile or other electronic means. 

J.C.C.Q.B.A. 
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I 

AGREED AS TO FORM AND CONTENT this 
t&... day of -:r..,."......, ,2019 

MCCARTHY TETRAULT LLP 

per:4!£i!i~'y 
Counsel to the Receiver 

AGREED AS TO FORM AND CONTENT this 
__ day of ,2019 

DEMIANTSCHUK BURKE & HOFFINGER 
LLP 

Per: 
Judy Burke, a.c. 
Counsel to the Related Parties 

AGREED AS TO FORM AND CONTENT this 
__ day of ,2019 

CASSELS BROCK & BLACKWELL LLP 

Per: 
Jeffrey Oliver 
Counsel to Access Mortgage 
Corporation (2004) Limited 

AGREED AS TO FORM AND CONTENT this 
__ day of ,2019 

SUGIMOTO & COMPANY 

Per: 
Taimur R. Akbar 
Counsel to the Richcrooks Investors 
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AGREED AS TO FORM AND CONTENT this 
_ day of ,2019 

MCCARTHY TETRAULT LLP 

Per: 
Walker W. Macleod 
Counsel to the Receiver 

AGREED AS TO FORM AND CONTENT this 
~ day of 0o.'i\YeifJ . 2019 

\ 
DEMIANTSCHUK BURKE & HOFFINGER 

LLP ~ 
Per. ~ 

Judy Bu e:a:c: 
Counsel to the Related Parties 
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INTRODUCTION 

1. On July 26, 2017, the Court of Queen’s Bench of Alberta (the “Court”) entered an 

Order (the “Receivership Order”) whereby Alvarez & Marsal Canada Inc. 

(“A&M”) was appointed receiver (the “Receiver”) of Arres Capital Inc. (“Arres”, 

the “Company” or the “Debtor”) pursuant to Part 9 of Civil Enforcement Act 

(“CEA”), R.S.A. 2000, c. C-15.  The effective date of the Receivership Order (date 

of pronouncement) was February 13, 2015 (the “Receivership Proceedings”). 

2. On July 26, 2017, the Court also granted an Order (the “Bankruptcy Order”) to 

adjudge Arres into Bankruptcy and A&M was appointed as trustee (the “Trustee”) 

of the estate of the Arres, without security. On August 4, 2017, counsel to Arres 

filed a civil notice of appeal to the Court of Appeal of Alberta to have the 

Bankruptcy Order set aside and otherwise dismissed. On October 3, 2017, Access 

(the Plaintiff) filed application materials with respect to seeking an order directing 

the Respondent, Arres, to pay into court within 30 days of the date of the order the 

sum of $14,750 as security for Access’ costs of Arres’ appeal in the within 

bankruptcy proceeding.  The order was granted by the Court for Arres to pay into 

court the required funds as security for Access’ costs and these funds were to be 

paid by December 15, 2017. On December 18, 2017, a report of civil appeal was 

prepared and filed by the Court of Appeal of Alberta advising that the civil notice 

of appeal to the Bankruptcy Order was dismissed with costs.  As a result, the 

Bankruptcy Order is in full effect.   

3. On October 23, 2017, the Receiver sought advice and direction from this 

Honourable Court to amend the Receivership Order.  The Receiver informed the 

Court that it did not believe it could properly administer the estate of the Debtor on 

the current terms of the Receivership Order.  As a result, an amended and restated 

order to the Receivership Order (the “Amended Receivership Order”) was 

granted by Madame Justice B.E.C Romaine that, amongst other things, amended 

the existing Receivership Order to that of the Alberta Model Order. 
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4. On June 4, 2018, an order was granted by this Court (the “Claims Process Order”) 

was issued that provided for the adjudication and resolution of all claims 

(“Claims”) made to the net proceeds from the sale of the remaining seven Graybriar 

units, consisting of the Graybriar Funds (the “Claims Process”).  The Represented 

Investors unsuccessfully opposed the Receiver’s application for the Claims Process 

Order.  The Receiver has administered the Claims Process and admitted claims filed 

by both the Represented Investors and the Non-Represented Investors (defined 

below). 

5. The purpose of this fourth report of the Receiver (the “Fourth Report” or “this 

Report”) is to provide this Honourable Court with information in respect: 

a) an update on the claims process implemented pursuant to the Graybriar 

Funds Claims Process Order;  

b) the Sugimoto & Company (“Sugimoto”) proof of claim (the “S&C 

Claim”) filed, on behalf of its 44 investors (the “Represented 

Investors”), in the Claims Process respecting a ‘priority claim’ for 

legal fees and costs incurred, where the Receiver has reviewed and 

revised the S&C Claim and the Represented Investors dispute this 

revision;  

c) the statement of receipts and disbursements of the Receiver and 

forecast disbursements with respect to the Graybriar Funds (the 

“Graybriar R&D”);  

d) the proposed distribution of additional funds recovered by the Receiver 

to all proven creditor and investor claims in the Claims Process (the 

“Graybriar Investor Distribution”);  

e) the cash flow for the period from the Receivership Date (July 26, 2017) 

to August 2, 2019 (the “Reporting Period”), that does not include the 

Graybriar R&D, and the forecast fees and costs of the Receiver and its 

counsel;  
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f) the actions and conduct of the Receiver since the Receiver’s Third 

Report; and 

g) the Receiver and its counsel’s fees and expenditures with respect to the 

Graybriar matters, Graybriar Claims Process and general Receivership 

Proceedings. 

6. Capitalized words or terms not defined or ascribed a meaning in the Fourth Report 

are as defined or ascribed a meaning in the Receivership Order, Amended 

Receivership Order, the Claims Process Order, the Agreed Statement of Facts (as 

defined herein) and/or the filed reports of the Receiver.   

7. All references to dollars are in Canadian currency unless otherwise noted. 

TERMS OF REFERENCE 

8. In preparing this Fourth Report, the Receiver has relied primarily upon stakeholders 

involved in various Arres’ projects, as well as certain financial unaudited financial 

information contained in Arres’ books and records.  As discussed in prior reports, 

the Receiver has encountered various difficulties in its review of financial 

information due to the incomplete nature of the Arres’ books and records. The 

Receiver has not performed an audit, review or otherwise attempted to verify the 

accuracy or completeness of Arres’ financial information that would wholly or 

partially comply with Canadian Auditing Standards (“CASs”) pursuant to the 

Chartered Professional Accountants Canada Handbook, and accordingly, the 

Receiver expresses no opinion or other form of assurance contemplated under 

CASs in respect of the financial information.  Future oriented financial information 

relied upon in this Report is based on the Receiver’s assumptions regarding future 

events and actual results achieved will vary from this information and the variations 

may be material. 
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BACKGROUND 

9. Arres is a corporation registered to carry on business in the Province of Alberta and 

is owned 100% by Mr. Wesley Serra.  Arres is also registered to carry on business 

in the Province of British Columbia and operates under the name Western Arres 

Capital Inc. (collectively referred to as “Arres”).  Western Arres Capital Inc. is an 

assumed name of Arres Capital Inc. for the purposes of section 26 of the Business 

Corporations Act (British Columbia) and is not a separate legal entity.   

10. Arres was a full-service mortgage brokerage firm specializing in unconventional 

financing solutions, which would include but not limited to all types of residential 

and commercial, first and second mortgages, builders’ mortgages, debt 

consolidations and interim financing.  As part of its business, Arres arranges 

mortgage loans with borrowers, raises the mortgage funds through a group of 

private investors and then administers the mortgages (trustee) on behalf of the 

investors.  

11. Arres acts as a trustee and is a registered mortgage broker for certain projects in 

British Columbia and also has interests in various other projects in Alberta, but is 

currently not registered as a mortgage broker in Alberta.   

12. Further background to Arres and its operations is contained in the materials filed in 

support of and relating to the Receivership Order.  These documents and other 

relevant information has been posted by the Receiver on its website at: 

www.alvarezandmarsal.com/arrescapital (the “Receiver’s Website”). 

CLAIMS PROCESS UPDATE 

Overview 

13. On June 4, 2018, the Claims Process Order was granted by the Court.  Pursuant to 

the Claims Process Order, the Receiver was required to and performed the 

following:  

000194



7 

a) posted on the Receiver’s Website the Claims Package and the Claims 

Process Order before June 8, 2018;  

b) sent the Claims Package on June 8, 2018 to each known or possible 

known Graybriary Investor and Lien Claimants who had or may have 

had a Claim to the Graybriar Funds as at the Receivership Date; and 

c) caused a newspaper notice to the Graybriar Investors and the Lien 

Claimants to be advertised in the Calgary Herald on June 21, 2018.  

14. As at the Claims Bar Date (July 16, 2018), 50 claims totaling $33,795,586 were 

submitted to the Receiver.  Based on the Receiver’s review of the claims received, 

the Receiver accepted 25 claims for a total of $ $21,062,771 comprising all of 

Graybriar Investor trust claims.  

Related Party Claim

15. Certain Persons who were non-arm’s length from the Debtor (the “Related 

Parties”) advanced a Claim to the Graybriar Funds in the Claims Process.  The 

Receiver disallowed this Claim and, in September 2018, a hearing was held before 

the Honourable Justice Jones in respect to this Claim.  On December 21, 2018, 

Justice Jones issued reasons which, inter alia, upheld the disallowance of the 

Related Party Claims.  A copy of the judgment of the Honourable Justice Jones is 

attached as Appendix A (the “Jones’ Decision”). 

Terrapin 

16. Terrapin Mortgage Investment Corporation (“Terrapin”) advanced a Claim to the 

Graybriar Funds in the Claims Process.  The Receiver disallowed this Claim and, 

in September 2018, a hearing was held before the Honourable Justice Jones in 

respect to this Claim.  The Jones’ Decision also upheld the disallowance of this 

Claim.   

17. The Receiver has subsequently reached an agreement with Terrapin pursuant to 

which (a) the Receiver will not seek costs against Terrapin for the disallowance of 
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the Claim; and (b) Terrapin will not oppose any further relief sought by the 

Receiver or Trustee in the receivership / bankruptcy proceedings unless such relief 

involves the Receiver or Trustee advancing a claim directly against Terrapin.  

S&C Claim 

18. As discussed further below, the Receiver reviewed and revised the S&C Claim in 

the Claims Process and S&C, on behalf of the Represented Investors, is disputing 

the Receiver’s revision with respect to the priority portion of the S&C Claim. The 

Receiver and S&C have agreed to submit to this Court a joint ‘Statement of Agreed 

Facts’ (the “Agreed Statement of Facts”) to assist the Court in its determination 

as to the priority portion of the S&C Claim.  

19. Subject to this Honourable Courts determination as to the S&C Priority Claim 

(defined below), the Receiver respectfully recommends making a final distribution 

to the proven investors (the “Graybriar Dividend Distribution”), on a pro-rata 

basis from the remaining estimated Graybriar Funds held by the Receiver.   

20. The Receiver has included as Appendix B to this Report, two separate claims ledger 

outlining: 

a) the accepted proof of claims by the Receiver in the Claims Process 

should this Court determine and accept the Receiver’s revision to the 

S&C Priority Claim; and 

b) the accepted proof of claims by the Receiver that contemplates if the 

S&C Priority Claim is ultimately deemed accepted as a ‘priority claim’ 

by this Honourable Court. 

Overview of S&C Claim 

21. S&C, on behalf of the Represented Investors, submitted a proof of claim into the 

Claims Process.  In addition, certain of the individual Represented Investors have 

submitted proofs of claims in the Claims Process that are duplicative of the 

Sugimoto Claim. 

000196



9 

22. The S&C Claim is comprised of two parts: 

a) the Sugimoto Claim in the total amount of $15,710,604 is in respect of 

the mortgage investment made by the Represented Investors.  This 

portion of the Claim (the “S&C General Claim”) has been reviewed 

by the Receiver and, based on the books and records of Arres and 

additional consultation with various of the Investors, revised by the 

Receiver to the total amount of $14,860,148; and 

b) the Sugimoto Claim in the amount of $246,248 is in respect of legal 

fees and disbursements charged by S&C to the Represented Investors 

(the “S&C Priority Claim”).  As discussed above, this portion of the 

Sugimoto Claim is the claim in question and has been reviewed and 

revised by the Receiver to the amount of $221,623, with the deduction 

being made on account of a ten (10%) interest claim on the legal fees 

and disbursements.   

23. The S&C Claim has been revised and allowed by the Receiver in the total amount 

of $15,081,771.  The Claims of the other Represented Investors, which is 

duplicative of allowed Sugimoto Claim, have been disallowed.   

24. While the Receiver is sympathetic to the Represented Investors assertions and 

rationale to the S&C Priority Claim, the Receiver does not believe the S&C Priority 

Claim (which has been allowed by the Receiver in the amount of $221,623 on a pro 

rata basis and included within the total Represented Investors Claims), can rank 

pro rata with the allowed Claims of the remaining investors claims (the “Non 

Represented Investors”) under law.  

STATEMENT OF RECEIPTS AND DISBURSEMENTS – GRAYBRIAR FUNDS 

25. The table below provides a summary of actual cash flows with respect to the 

Graybriar Funds and a summary of the remaining estimated forecast disbursements 

to be paid by the Receiver with respect to the Graybriar Funds, before the proposed 

distribution to the Graybriar Investors.   
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26. The above chart includes the cash receipts collected from Court representing the 

Graybriar Funds and costs incurred in relation to the Graybriar matters and as 

permitted by Court Order. The estimated funds available for distribution of 

$1,025,057 represents Graybriar Funds that is estimated to be available for the 

Graybriar Investor Distribution, subject to Court approval, on a pro-rata basis, as 

discussed further below.  The proposed distribution is contingent upon if there is a 

variance in the forecast disbursements and may result in the amount distributed for 

the Graybriar Investor Distribution being adjusted.  

27. The estimated disbursements relating to professional fees includes: 

a) Receiver’s actual fees and disbursements of $135,914 for work specific 

to the Graybriar Funds in the fourteen month period May 1, 2018 to 

June 30, 2019.  The Receiver estimates fees to complete the 

administration of the Graybriar Funds in the amount of $40,000. 

Arres Capital Inc. (Graybriar) - In Receivership 
Actual + Forecast Receipts & Disbursements
CAD$, unaudited July 31/19 to

Discharge
July 31, 2019 cash balance 1,090,769$          

Estimated Receipts
    GST Refunds 19,288$               

Estimated Disbursements
        Receiver (A&M) 40,000
        Receiver's Counsel (McCarthy) 40,000
    Professional Fees 80,000$               

Contingency 5,000$                 

Funds available for distribution 1,025,057$          

Distribution to creditors (1,025,057)$         

Remaining funds -$                     
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b) Receiver’s counsel actual fees and disbursements of $159,696 for work 

specific to the Graybriar Funds in the fourteen month period May 1, 

2018 to June 30, 2019.  The Receiver’s counsel estimates fees to 

complete the administration of the Graybriar Funds in the amount of 

$40,000. 

28. The Receiver anticipates that, provided there are no further applications or appeal 

in respect of the Graybriar Funds, the forecast disbursements will not be materially 

different than as disclosed above. 

PROPOSED GRAYBRIAR INVESTOR DISTRIBUTION

29. Pursuant to paragraph 12 of the Receivership Order and the Amended and Restated 

Receivership Order, the monies collected during the Receivership Proceedings 

shall be held by the Receiver to be paid or distributed in accordance with the terms 

of the Receivership Order or any other order of the Court. 

30. Pursuant to the Claims Process Order, the Receiver accepted 25 proof of claims in 

the amount of $ $21,062,771. The Receiver anticipates the Graybriar Investor 

Distribution to be in the range of $803,433 to $1,025,057 subject to the following: 

a) the forecast disbursements payments, as discussed above;  

b) should this Honourable Court accept the S&C Priority Claim as a valid 

claim and not accept the Receiver’s revision to this claim in the Claims 

Process; and  

c) Court approval of the Graybriar Investor Distribution. 

31. The Receiver respectfully requests that this Honorable Court approve the proposed 

Graybriar Investor Distribution after the forecast disbursements have materialized 

and after this Court determines the validity of the S&C Priority Claim dispute.  

Once the Receiver is in a position to make the Graybriar Investor Distribution, the 

Receiver will provide each proven investor a final calculation of the amounts 

available to distribute for their proven claim. 
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INTERIM RECEIPTS AND DISBURSEMENTS – JULY 26, 2017 TO AUGUST 2, 

2019 

Overview 

32. The following is a statement of the Receiver’s receipts and disbursements during 

the Receivership Reporting Period (excludes the statement of receipts and 

disbursements relating to the Graybriar Funds above): 

33. There was no opening cash available as at July 26, 2017. 

34. The Receiver collected $505,352 in receipts, primarily relating to: 

a) $371,956 owing to Arres with respect to a settlement agreement 

between Arres and another party prior to the Receivership Proceedings 

totaling $65,000, certain funds held in court in British Columbia 

totaling $65,156 that were released to the Receiver with respect to the 

Rise Project, and a total of $241,800 which relates to ‘Court Funds’  

Arres Capital Inc. (General) - In Receivership 
Interim Statement of Receipts & Disbursements
CAD$, unaudited July 26/17 to

Aug. 2/19
Opening cash balance  $                       -   

Receipts
505,352$             

Disbursements
    Professional Fees (238,459)
    General & Administrative (5,353)
    OSB Fee (150)
    GST Paid (9,381)
Total (253,343)$            

Net receipts and disbursements 252,009$             
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released to the Receiver pursuant to an order of the Court dated June 4, 

2018;  

b) $132,444 of advances made by Access pursuant to the Amended 

Receivership Order to pay certain costs incurred by the Receiver 

pursuant to the Receiver’s Charge (including partial payment of the 

Receiver’s and its legal counsels fess and costs); and 

c) $953 relating to interest and miscellaneous receipts. 

35. The Receiver disbursed approximately $253,343, primarily relating to: 

a) $5,353 in general and administrative costs, which is made up of storage 

costs to store Arres’ books and records, contractor fees to assist the 

receiver in moving the books and records, and delinquent property 

taxes in relation to the Timber Creek Project. 

b) $238,459 relating to professional fees and costs of the Receiver and its 

legal counsels’ fees from the Receivership Date (July 26, 2017) to 

August 2, 2019, as detailed further below; 

c) $150 paid to the Office of the Superintendent of Bankruptcy; and 

d) The remaining balance of $9,381 relating to GST paid on certain 

disbursements as listed above. 

36. General cash on hand held by the Receiver as at August 2, 2019 is $252,009 

(excluding the Graybriar Funds). 

APPROVAL OF THE RECEIVER’S AND ITS COUNSEL’S FEES AND COSTS 

Approval of Graybriar Professional Fees and Costs 

37. The total fees and disbursements of A&M, in its capacity as the Court-appointed 

Receiver of the Company, with respect to the Graybriar Funds in the period May 1, 

2018 to  June 30, 2019 are approximately $135,914 (excluding GST). 
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38. The total fees and disbursements of McCarthy Tetrault LLP (“McCarthy”), the 

Receiver’s legal counsel, with respect to the Graybriar Funds in the period May 1, 

2018 to June 30, 2019 are approximately $159,696 (excluding GST). 

39. A summary of the total fees and disbursements of the Receiver and McCarthy 

pertaining to the fees and costs relating to the Graybriar Funds (the “Graybriar 

Professional Fees and Costs”) is attached as Appendix C to this Report.  

Approval of General Receivership Fees and Costs 

40. The total general receivership fees and disbursements of A&M, in its capacity as 

the Court-appointed Receiver of the Company, in the period May 1, 2018 to June 

30, 2019 are approximately $18,445 (excluding GST). [“Interim Taxation 

Period”] 

41. The total general fees and disbursements of McCarthy, in the interim taxation 

period are approximately $24,231 (excluding GST).  

42. A summary of the Receiver’s and McCarthy’s general receivership fees and costs 

(the “General Receivership Fees and Costs”) is attached as Appendix C to this 

Report. 

Relief sought 

43. The Receiver seeks approval of its and its legal counsels Graybriar Professional 

Fees and Costs and its General Professional Fees and Costs during the Interim 

Taxation Period along with its Forecast Graybriar Fees and Costs, pursuant to 

paragraph 17 and 18 of the Amended Receivership Order. 

44. The fee accounts of the Receiver and McCarthy outline the date of the work 

completed, the description of the work completed, the length of time taken to 

complete the work and the name of the individual who completed the work.  All 

billings were calculated in accordance with A&M and MT’s standard rates. Copies 

of the invoices will be made available to the Court at its direction, if necessary. 
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45. The Receiver is respectfully of the view that its and its counsel’s Graybriar 

Professional Fees and Costs and the General Receivership Professional Fees and 

Costs during the Interim Taxation Period are fair and reasonable for the following 

reasons: 

a) there have been a significant number of disputes involving stakeholders 

and the Receiver in this matter.  The Receiver has previously brought 

three different applications in this matter and each of those applications 

was opposed and involved written briefs, cross-examination on 

affidavit evidence (when submitted) and half day or full day oral 

argument; 

b) the Receiver was successful in the entirety on the previously contested 

applications; 

c) absent these applications and the corresponding successful outcome, 

there would be no assets available for any creditors (be it the Graybriar 

Investors or other creditors); and 

d) the previous controlling mind of the Debtor opposed certain of the 

relief by the Receiver and has been non co-operative with the Receiver 

throughout the majority of Receivership proceedings. 

46. The Receiver respectfully request the Court’s approval of these accounts. 

COST ALLOCATION 

47. After concluding an investigation into the assets of the Debtor, the Receiver formed 

the view that the Graybriar Funds are held in trust by the Debtor for the benefit of 

the Graybriar Investors.  As a consequence, and other than to satisfy claims on the 

Receiver’s Charge and the Receiver’s Borrowing Charge pursuant to the Order of 

Madam Justice B.E.C. Romaine made on June 4, 2018, the Graybriar Funds are not 

available for distribution to general creditors of the Debtor.  The Graybriar Funds 

000203



16 

are being administered and distributed through the Claims Process (including on 

the within application).   

48. In addition to the Graybriar Funds, there are additional assets in the estate 

(comprised of the Court Funds and miscellaneous cash on hand at the time of 

appointment).  The Receiver is of the view that these assets are not trust property 

for the benefit of any Persons and therefore are available for distribution to general 

creditors of the Debtor.   The Receiver understands that certain creditors of the 

Debtor may dispute this view.  Regardless of this dispute, these assets are also 

subject to the claims on the Receiver’s Charge and the Receiver’s Borrowing 

Charge pursuant to the Amended and Restated Receivership Order and the Order 

of Madam Justice B.E.C. Romaine made on June 4, 2018. These assets are being 

administered through the general receivership estate and the Receiver anticipates 

that any surplus amounts will be distributed by way of dividend in the Debtor’s 

bankruptcy.  These amounts are currently included as part of the general 

receivership statement of receipts and disbursements above.  Persons who wish to 

assert a trust or other type of priority claim to these assets are able to do so in the 

receivership proceedings and prior to the dividend payment. 

49. Because the Receiver is administering separate classes of assets that will be 

distributed for the benefit of separate classes of creditors, the Receiver has been 

careful to segregate professional fee charges and disbursements between the 

separate asset classes.  Since May 2018, the Receiver and its legal counsel have 

separately recorded and charged their fees and disbursements to “Graybriar” (when 

performing work related to the Graybriar Funds) and to “General” (when 

performing work related to the general assets) so as to ensure that allocation of cost 

is fair and accurate.   

50. The Debtor company also administered other syndicated mortgage 

investments.  The Receiver understands these are also trust relationships pursuant 

to which the mortgage security (and any proceeds derived therefrom) is held by 

Arres in trust for the benefit of specific individual investors in that mortgage.  In 
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the event that there are recoveries on these assets they will be trust assets for the 

benefit of those specific individual investors and not available to either: (a) the 

Graybriar Investors; or (b) general creditors.  Because of this, the Receiver has been 

careful not to expend either: (a) the Graybriar Funds; or (b) general estate funds 

pursuing recovery on these assets.  The Receiver has had discussions with certain 

of the individual investors in these syndicates and is prepared to pursue recovery 

on these additional assets if either: (a) the subject assets are determined to have 

value; or (b) appropriate funding arrangements are made that ensure that the cost 

of recovery is not borne by Persons who will not benefit from such 

recoveries.  These discussions are continuing but, to date, the Receiver has not 

identified assets with realizable value or received a funding commitment hat would 

allow it to pursue recovery of such assets.   

RECEIVER’S CONCLUSIONS AND RECOMMENDATIONS 

51. The Receiver recommends that this Honorable Court: 

a) approve the actions and activities of the Receiver and its legal counsel 

as reported in the Third and Fourth Report of the Receiver; 

b) approve the Proposed Graybriar Investors Distribution;  

c) approve the Receiver’s and its counsels Graybriar Professional Fees 

and Costs and Forecast Graybriar Professional Fees and Costs; and 

d) approve the Receiver’s and its counsels General Professional Fees and 

Costs for the Interim Taxation Period;  
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All of which is respectfully submitted this 8th day of August 2019. 

ALVAREZ & MARSAL CANADA INC., 
in its capacity as Receiver of Arres Capital Inc. and not in  
its personal or corporate capacity   

Orest Konowalchuk, CPA, CA, CIRP, LIT  Bryan Krol
Senior Vice-President  Manager 
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Appendix A 
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CLERK OF THE COURT 

Court of Queen's Bench of Alberta 
DEC 2 {) 2018 

Citation: Access Mortgage Corporation (2004) Limited v Arres Capita I~l\ ~'P\"B6n~:'. ",J 
1034 

Between: 

Access Mortgage Corporation (2004) Limited 

I. Introduction 

- and-

Arres Capital Inc 

Reasons for Judgment 
of the 

Honourable Mr. Justice C.M. Jones 

Date: 20181220 
Docket: 1401 12431 

Registry: Calgary 

Plaintiff 

Defendant 

[1] This matter involves competing claims to funds under the administration of a court-
appointed receiver. 

[2] By order of this Court dated February 13,2015, Alvarez & Marsal Canada Inc. was 
appointed receiver ("Receiver") of Arres Capital Inc. ("Arres"). Arres was assigned into 
bankruptcy on July 26, 2017 and the Receiver now acts as trustee of Arres' estate. 

[3] The matter before me relates not to the whole of Arres' estate, but only to certain funds, 
referred to as the "Graybriar Funds". There are two separate and quite different claims to the 
Graybriar Funds. One of the Applicants, Terrapin Mortgage Investment Corp. ("Terrapin"), 
alleges an equitable mortgage over the Graybriar Funds. The other Applicants, Staci Serra, 
Wesley Serra and 875892 Alberta Limited ("875") are persons related to Arres. I will refer to 
them collectively as the "Serra Parties". Mr. Serra 100% of the shares in Arres Holdings Inc. 
which in tum owns 100% of the shares of Arres. Ms. Serra is Mr. Serra's spouse; she owns and 
controls 875. The Serra Parties claim entitlement to the Graybriar Funds as a result of 
assignments to one or more of them of amounts due to Arres (the "Alleged Assignments"). 
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[4] I note that both Terrapin and the Serra Parties claim a priority interest in the Graybriar 
Funds. Thus, what is at issue before me is not so much their alleged entitlement to the Graybriar 
Funds as their alleged priority over other creditors. 

II. Background 

[5] As noted above, the claims of Terrapin and of the Serra Parties are quite different. While 
it will be necessary to analyze those claims separately and the specific facts relevant to the 
claims are different, both arise out of the same initial situation. 

[6] Graybriar Land Company Limited and Graybriar Greens Inc. (collectively, "Graybriar") 
sought to finance a condominium development near Stony Plain, Alberta. 

[7] As part of its business, Arres arranged mortgage loans with borrowers. It raised 
mortgage monies through a group of private investors. It would advance those funds on the 
security of mortgages and it then administered those mortgages as a trustee on behalf of the 
investors. 

[8] In this case, Arres acted as trustee for 76 investors (the "Graybriar Investors") who 
collectively invested approximately $9,000,000. Those monies, together with others for a total of 
$9,700,00, were advanced to Graybriar and secured by a mortgage in favor of Arres (the 
"Graybriar Mortgage") registered against title to the Graybriar condominiums. Arres held the 
Graybriar Mortgage in trust for the Graybriar Investors pursuant to written agreements (the 
"Trust Agreements") that were the same for each investor, apart from the name of the investor 
and the dollar amount invested. 

[9] Eventually, Graybriar defaulted on the Graybriar Mortgage and Arres took foreclosure 
action on behalf of the Graybriar Investors in respect of seven condominium units (the 
"Graybriar Units"). 

[10] As part of foreclosure proceedings, Arres attempted to acquire the Graybriar Units, 
intending to keep three of them and to effect a transfer of the other four (the "179 Units") to 
1798582 Alberta Ltd. ("179"). Prior to its being struck in 2017, Ms. Serra was a director of 179 
and her corporation, 875, held 100% of its voting shares. Apparently without notice to the 
Graybriar Investors, Arres sought an order approving its offer to purchase the Graybriar Units 
(the "Sale Order"). The Sale Order relieved Arres of the need to pay the purchase price for the 
Graybriar Units into Court. Instead, it was allowed to set off the purchase price against the 
amount outstanding under the Graybriar Mortgage. 

[11] Terrapin agreed to finance the acquisition of the 179 Units and advanced funds in the 
amount 0[$426,000 (the "179 Loan") to counsel for 179 on February 13 or 14,2014. On or 
about February 14,2014, counsel for 179 submitted documents, including the Sale Order, to the 
Land Titles Office, seeking to discharge the Graybriar Mortgage, transfer title to the 179 Units to 
179, register a mortgage in favour of Terrapin (the "Terrapin Mortgage") for the 179 Loan and 
transfer to Arres clear title to the three remaining Graybriar Units. 

[12] The Registrar of Land Titles rejected the documents submitted by counsel for 179. 
Apparently, the Registrar required the correspondence directing registrations to be authored by 
Arres' counsel and on Arres' counsel's letterhead. 
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[13] Meanwhile, Terrapin advanced the 179 Loan to counsel for 179 on trust conditions. 
Those monies were dispersed to various parties, but were not used to payout the Graybriar 
Mortgage. 

[14] On February 14,2014, before the documents submitted to the Land Titles Office could be 
rectified permitting the Sale Order to be acted upon, some of the Graybriar Investors (the 
"Richcrooks Investors") obtained an ex parte order from this Court suspending foreclosure 
proceedings in respect of the Graybriar Units (the "Stay Order"). 

[15] The Richcrooks Investors took the position that Arres had lost the right to represent them 
in the Graybriar foreclosure action and should not have obtained the Sale Order without first 
advising them. The Richcrooks Investors asserted in their factum that: 

As a result of the bankruptcy proceedings commenced against Arres, legal 
counsel for the [Richcrooks Investors] wrote to Arres and its lawyers on October 
31, 2013. This letter purported to terminate Arres as trustee in respect of the 
Mortgage and demanded the Graybriar Investors represented "receive from the 
Trustee a transfer of title to the Investor of the Investor's Proportionate Interest in 
the Mortgage ... 

[16] As a result of the Stay Order, the 179 Units were not transferred to 179 and, 
notwithstanding the advance of the 179 Loan, the Terrapin Mortgage was not registered against 
title to the 179 Units. Title to the 179 Units remained in the name of Graybriar Land Company 
Ltd. with the Graybriar Mortgage registered against title until a judicial sale was effected as 
noted infra. 

[17] The Stay Order carne back before this Court on September 15,2014. Strekaf J, as she 
then was, declined the Richcrooks Investors' application for an indefinite stay of the Sale Order. 
She directed them to appeal the Sale Order and to provide an undertaking as to damages 
satisfactory to the Court. 

[18] The Richcrooks Investors failed to provide the directed undertaking and on December 17, 
2014, Strekaf J vacated the Stay Order. 

[19] On December 9,2015, the Court of Appeal allowed the Richcrooks Investors' appeal and 
directed, inter alia, that the sale proceeds of the Graybriar Units be paid into Court and that this 
Court determine who had the right to those sale proceeds. The Court of Appeal encouraged the 
parties "to proceed to resolve their outstanding litigation with dispatch". 

[20] The Richcrooks Investors have taken no further steps in respect of the Sale Order or the 
Stay Order. 

[21] Pursuant to an order of Romaine J dated June 4, 2018, the Graybriar Units have been 
sold, resulting in the Graybriar Funds, which are being held by the Receiver. 

[22] Terrapin argues that the Richcrooks Investors have taken no steps to assert a claim to the 
Graybriar Funds. Terrapin would have this Court declare that the Richcrooks Investors' appeal 
has been effectively abandoned and that the Sale Order should be considered substantively valid. 
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III. Issues 

[23] As noted above, both Terrapin and the Serra Parties claim priority entitlement to the 
Graybriar Funds. The issue before me is whether either of them has priority over Arres' other 
creditors. 

IV. Analysis 

A. Terrapin 

[24] Terrapin argues that "if everything had gone properly" it would have a legal mortgage 
over the Graybriar Funds. Terrapin argues that the Sale Order would have been registered had 
the Richcrooks Investors not intervened and that their intervention did not alter the substantive 
elements of the Sale Order. Terrapin would have this Court give effect to the Sale Order, despite 
it never having been registered at the Land Titles Office, because the Richcrooks Investors have 
abandoned whatever basis they may have had for intervening and obtaining a stay. 

[25] Counsel for the Richcrooks Investors advised that, at the time his clients obtained the 
Stay Order, there was an extant claim against Arres alleging breach of trust under the Trust 
Agreements and asserting a debt owing to the Richcrooks Investors. They took the position that 
the proceeds of sale of the Graybriar Units were trust moneys under the Trust Agreements. 
Counsel advised that the Richcrooks Investors did not consider it necessary to take further steps 
to recover these moneys because they intended to pursue them as part of the receivership of 
Arres that could be foreseen at the time. 

[26] The Receiver's counsel pointed out that I am not required to resolve priorities as between 
Terrapin and the Richcrooks Investors. He noted that Arres' bankruptcy effective July 26,2017 
gave rise to a stay under s. 69 of the Bankruptcy and Insolvency Act, RSC 1985, c B-3. The 
effect of that stay was to freeze any actions by the Richcrooks Investors in respect of amounts 
allegedly belonging to them under the Trust Agreements. 

[27] He clarified that priority as between Terrapin and the Richcrooks Investors was a matter 
for the Arres claims process. By contrast, the equitable mortgage sought by Terrapin before me 
is a priority contest between Terrapin and Arres. That contest, the Receiver pointed out, was 
between Arres' claims under a registered first mortgage and Terrapin's claim to an equitable 
mortgage. Moneys established to form part of Arres' estate may then be subject to claims of 
others, like the Richcrooks Investors and Terrapin. 

[28] As between Arres and Terrapin, the Receiver takes the position that Arres has the first 
claim to the funds. I note that the Graybriar Mortgage no longer exists. All that remains are sale 
proceeds from the Graybriar Units against which the Graybriar Mortgage was registered. 

[29] The Receiver argues that Terrapin has to establish some basis for priority to the Graybriar 
Funds over the Graybriar Mortgage. In the words of counsel for the Receiver, the Arres' first 
mortgage trumps any other claims to the Graybriar Funds unless TelTapin can establish a 
priority. 

[30] As noted above, the Terrapin Mortgage was never registered. Recognizing that it does not 
have a legal mortgage, Terrapin asserts an equitable mortgage over the Graybriar Funds. 
Terrapin argues that, but for the action of the Richcrooks Investors, the sale to 179 would have 
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been completed pursuant to the Sale Order, funds would have been received by 179 and the 
Terrapin Mortgage would have been registered against the 179 Units. 

[31] Terrapin claims a priority interest in Arres' estate by virtue of its alleged equitable 
mortgage. I note, however, that Terrapin did not lend funds to Arres. It loaned funds to 179, 
which had intended to purchase the 179 Units. Terrapin is therefore a creditor of a creditor (179) 
of Arres. 

[32] The Receiver points out that, unlike a legal mortgage, an equitable mortgage does not 
transfer the legal estate in the property securing the mortgage. Rather, it creates, in equity, a 
charge upon the property. The Receiver's position is that no equitable mortgage arises on these 
facts and, even if one did, the Graybriar Mortgage would take priority. 

[33] The Receiver cites Falconbridge on Mortgages, 5th ed (Toronto: Thomson Reuters 
Canada, 2017), note 16 at 5-2, in support of its position that an equitable mortgage may arise in 
one of three circumstances: 

(a) The interest mortgaged is equitable or future, because in such a case, even 
if the mortgage complies with all formalities, it cannot be a legal 
mortgage; 

(b) The mortgagor has not executed an instrument sufficient to transfer the 
legal estate. In this case, it is the informality of the mortgage that prevents 
it from being a legal mortgage. This category also includes a written 
agreement to execute a legal mortgage, that is, a promise to grant a legal 
mortgage which is itself not a grant of a legal mortgage; or 

(c) There has been a deposit of title deeds. 

[34] The second and third grounds have no application here. There was no defect in the 
mortgage documentation that prevented 179 from granting a legal mortgage to Terrapin. Indeed, 
the executed agreement between 179 and Terrapin was a legal mortgage document, not merely 
an agreement to execute a mortgage. Further, no title deeds were deposited with Terrapin. 

[35] With respect to the first ground, 179 never acquired title to the 179 Units and thus did not 
have the right to grant Terrapin a mortgage over them. It therefore failed to comply with two 
covenants under its agreement with Terrapin. The Receiver argues this situation is analogous to 
that in Re Elias Markets Ltd (2006), 274 DLR (4th) 166 at paras 75-77 where the Ontario Court 
of Appeal determined that failure to satisfy conditions precedent set out in a mortgage document 
precluded a finding that an equitable mortgage had been granted. 

[36] The Receiver also argues that Terrapin cannot assert a mortgage of an equitable or future 
interest. While the Receiver acknowledges that a valid contract for the sale of land may give the 
purchaser and equitable interest, it states that 179 never paid the purchase price for the 179 Units 
and therefore never became the equitable owner of them. Consequently, 179 had no interest in 
the 179 Units, whether legal or equitable, that could support a mortgage to Terrapin. 

[37] Moreover, the Receiver argues that even if Terrapin could establish an equitable 
mortgage, it would rank lower in priority than the Graybriar Mortgage. 

[38] The Graybriar Mortgage is dated 2006 and 2007, before Terrapin entered into the 179 
Loan. It was registered against title to the Graybriar Units under the Land Titles Act, RSA 2000, 
c L-4 ("LTA"). Section 14 of the LTA provides that the serial number attached to each instrument 
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or caveat in the Registrar's daily record determines the priority of the instrument or caveat filed 
or registered. 

[39] The Receiver argues that even an earlier equitable mortgage is subordinated to a later 
legal mortgage. It points to s. 203(2) of the LTA, which provides that a person who takes a 
mortgage from an owner is not, except in the case of fraud by that person: 

(a) bound or concerned, for the purposes of obtaining priority over a trust or 
other interest that is not registered by instrument or caveat, to inquire into 
or ascertain the circumstances in or the consideration for which the owner 
or any previous owner of the interest acquired the interest or to see to the 
application of the purchase money or any part of the money; or 

(b) affected by any notice, direct, implied or constructive, of any trust or other 
interest in the land that is not registered by instrument or caveat, any rule 
of law or equity to the contrary notwithstanding. 

[40] The Receiver argues that its position is affirmed by both Falconbridge and Re Elias 
Markets. Falconbridge states in note 16 at 7-4: 

... between a first equitable mortgage and a second legal mortgage, the second 
mortgage has priority if the mortgagee has acquired the legal estate in good faith 
for value and without notice. 

[41] The Ontario Court of Appeal stated in Re Elias Markets at para 69: 

As between a first legal mortgage and a second equitable mortgage, the first 
mortgage has priority, unless the second mortgagee, being a mortgagee in good 
faith for value and without notice, has been misled by the fraud or negligence of 
the first mortgagee in connection with the taking of the first mortgage or the 
subsequent fraud (as distinguished from mere negligence) of the first mortgagee, 
or unless the first mortgagee is estopped from claiming priority. 

[42] Terrapin responds by reiterating its earlier observation that the Sale Order was never 
appealed and that the Richcrooks Investors never took the additional steps directed by the Court. 
Through a somewhat unusual series of events, Terrapin advanced moneys that were never used 
to acquire an interest in real property, with the result that the presumptive mortgagor did not 
have the requisite interest to grant the mortgage. What ultimately happened to those funds is 
unclear, but they do not appear to be capable of being traced or followed into the Graybriar ' 
Funds. Terrapin argues that its legitimate interests should not be frustrated on these facts. 

[43] I agree with the Receiver. While I am not without sympathy for Terrapin, it cannot satisfy 
the requirements for an equitable mortgage, given 179's lack of interest in the Graybriar Units. 
Further, even if an equitable mortgage could be established, it is clear that it would rank behind 
the Graybriar Mortgage. Accordingly, Terrapin's request for a declaration that the Graybriar 
Funds are held for it pursuant to an equitable mortgage is dismissed. 

B. The Serra Parties 

[44] Arres seeks an Order declaring the Alleged Assignments from Arres to the Serra Parties 
valid and enforceable. The Receiver opposes that application. The Alleged Assignments pertain 
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to a number of expenses, charges and debts arising under different agreements and 
circumstances. 

[45] Under the terms of the Trust Agreements, Arres was permitted to "set off, deduct and 
withhold" certain administrative costs, fees and expenses associated with its management of the 
Graybriar Mortgage prior to distributing remaining funds to the Graybriar Investors. 

[46] On November 11,2008, the Graybriar Mortgage was renewed for one year. Arres claims 
that the Graybriar Investors signed renewal letters evidencing their approval of this renewal. A 
renewal agreement (the "Renewal Agreement") set out the terms and conditions of this renewal. 
Pursuant to the terms of the Renewal Agreement and a commitment letter that was attached to 
and formed part of each ofthe Trust Agreements (the "Commitment Letter") Arres purported to 
charge a renewal fee not to exceed 2% of the principal balance owing on the Graybriar Mortgage 
at the time of renewal. Arres also purported to charge an interest rate spread as further 
compensation for administering and servicing the Graybriar Mortgage. 

[47] When Graybriar encountered financial difficulty, two "priority mortgages" were 
approved by the Graybriar Investors. These priority mortgages, which ranked ahead of the 
Graybriar Mortgage, totalled approximately $1,235,162.38 by July 2010. The priority mortgages 
were contributed to by "co-lenders" who entered into loan administration agreements with Arres 
(the "Co-Lender Administration Agreements"). Arres claims that the Co-Lender Administration 
Agreements, like the Trust Agreements, allowed it to set off and deduct certain administrative 
costs, fees and expenses associated with its management of the priority mortgages prior to 
distributing any and all proceeds thereof to the co-lenders. 

[48] Arres argues that both the Trust Agreements and the Co-Lender Administration 
Agreements allowed Arres to assign rights accruing to it under those agreements. Arres and the 
Serra Parties assert that fees payable to Arres under the Trust Agreements and Co-Lender 
Agreements were assigned to Ms. Serra and to 875. 

[49] Further, Arres points to a document dated December 5, 2009 under which it argues it was 
to advance $287,360 towards new home warranties (the "New Home Warranty Agreement"). 
Arres claims that, in order to fulfill this obligation, it borrowed these monies from Mr. Serra and 
from 1499760 Alberta Ltd. ("149"), a company controlled by Mr. Serra. Arres claims that 
pursuant to the New Home Warranty Agreement, 149 and Mr. Serra were to earn fees from 
ongoing monitoring costs. 

[50] The Serra Parties claim priority over the Graybriar Funds stemming from these 
assignments. 

[51] The Receiver challenges the Serra Parties' claim on three grounds. First, it asserts that if 
the Alleged Assignments actually took place and did so for consideration, they were subject to 
the Personal Property Security Act, RSA 2000, c P-7 ("P PSA"). As the Alleged Assignments 
were not registered in the Personal Property Registry ("PPR"), the Receiver argues that they are 
unperfected security interests that do not take priority over other creditors. Second, the Receiver 
asserts that there is insufficient evidence that the Serra Parties gave sufficient (or any) 
consideration for the Alleged Assignments. Third, the Receiver argues that because Arres was 
prohibited from assigning any interest in the Trust Agreements, the Alleged Assignments were 
invalid. 
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1. Application of the PPSA 

[52] As between a debtor and a creditor, registration of a debt under the PPSA is not 
necessary. The parties' rights and obligations are governed by their agreement. A creditor 
registers its interest at the PPR to protect the priority of its claims against third parties. 
Registration serves as notice to third parties ofthe creditor's security interest and helps to elevate 
a creditor's claim above that of unsecured creditors. 

[53] This priority survives a debtor's bankruptcy. Section l36 of BfA provides that secured 
creditors have first priority to a distribution by the trustee. 

[54] Generally, priority among secured creditors is determined by the order in which they 
have "perfected" their interests. An interest is perfected when a security agreement has been 
executed, the debtor has possession of the subject property and the security interest has been 
registered. Accordingly, the first creditor to have registered at the PPR generally will be entitled 
to claim priority. 

[55] It is undisputed that the Alleged Assignments were not registered at the PPR. 

[56] The Receiver argues that the Alleged Assignments are subject to section 3 of the PPSA, 
which provides that: . 

3(1) Subject to section 4, this Act applies to 

(a) every transaction that in substance creates a security interest, without 
regard to its form and without regard to the person who has title to the 
collateral, and 

(b) without limiting the generality of clause (a), a chattel mortgage, 
conditional sale, floating charge, pledge, trust indenture, trust receipt, 
assignment, consignment, lease, trust and transfer of chattel paper where 
they secure payment or performance of an obligation. 

(2) Subject to sections 4 and 55, this Act applies to 

(c) a transfer of an account or chattel paper ... 

that does not secure payment of an account or performance of an obligation. 

[57] The Receiver asserts that an assignment of receivables to secure payment or performance 
of an obligation is a "security interest". It points to s. l(1)(tt) ofthe PPSA, which provides that: 

(tt) "security interest" means 

(i) an interest in goods, chattel paper, investment property, a 
document of title, an instrument, money or an intangible that 
secures payment or performance of an obligation, other than the . 
interest of a seller who has shipped goods to a buyer under a 
negotiable bill of lading or its equivalent to the order of the seller 
or to the order of the agent of the seller unless the parties have 
otherwise evidenced an intention to create or provide for 
investment property interest in the goods ... 
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[58] The Receiver argues that ss. 3(1) and 3(2) of the PPSA contemplate a very broad range of 
financing transactions and non-financing transactions, respectively. The Serra Parties do not 
argue that the Alleged Assignments do not fall within those sections. Rather, they rely on an 
exception to the need for registration, as discussed infra. 

[59] I find that the Alleged Assignments, assuming they were valid, would constitute a 
security interest as they originate in documents that purport to secure payment or performance of 
an obligation. At the very least, I accept that, if the Alleged Assignments are valid, they fall 
within section 3(2). Whatever else they may be, they appear to reflect the transfer of an account. 

[60] Therefore, the Serra Parties will be unsecured creditors unless some exception applies to 
obviate the necessity of registering the Alleged Assignments at the PPR. 

[61] The Serra Parties rely upon the exception in s. 4(d) ofthe PPSA, which provides, inter 
alia, that: 

4 Except as otherwise provided under this Act, this Act does not apply to the 
following: 

(d) the creation or transfer of an interest in present or future 
wages, salary, pay, commission or any other compensation for 
labour or personal services, other than fees for professional 
serVIces. 

[62] The Serra Parties argue that the Alleged Assignments fall within this exception because 
they amount to the creation or transfer of an interest in present or future compensation for 
services other than fees for professional services. They argue that Arres, as a mortgage broker, 
was compensated by setting off and deducting certain administrative costs, fees and expenses 
associated with its management of the Graybriar Mortgage, prior to distributing any remaining 
proceeds to Graybriar Investors. They assert that compensation thus earned by Arres should not 
be viewed as fees paid for professional services. 

[63] The Serra Parties point to the decision of this Court in Re Lloyd, [1995] 164 AR 59. 
There, the Master held that the PPSA does not apply to fees earned by a real estate agent. He 
found that professional services did not include those of a real estate salesperson and, thus, fees 
paid to that person were not fees paid for professional services. 

[64] The Serra Patties argue that the same analysis should apply to mortgage brokers such as 
Arres. They point out that both real estate agents and mortgage brokers are governed by the Real 
Estate Act, RSA 2000, c R-5 ("REA"). Section 1 (1)(r) of the REA provides, in part, that: 

"mortgage broker" means a person who on behalf of another person for 
consideration or other compensation 

(A) solicits a person to borrow or lend money to be secured by a mortgage, 

(B) negotiates a mortgage transaction, 

(C) collects mortgage payments and otherwise administers mortgages, or 
(D) buys, sells or exchanges mortgages or offers to do so ... [Emphasis added.] 
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[65] Thus, they argue, like a real estate agent who is not considered a professional and whose 
compensation is not subject to PPSA registration for purposes of establishing priorities among 
claimants in the event of an assignment, Arres should be able to avail itself of the exception in 
section 4(d) of the PPSA. 

[66] In response, the Receiver notes that s. 4 of the PPSA provides narrow exceptions to 
transactions that otherwise would fall within its ambit and require registration to perfect a 
priority. The Receiver argues that the term "compensation" must be construed with reference to 
the words "wages, salary, pay, [and] commission". Section 4(d), the Receiver argues, addresses a 
narrow category of assignments of wages or analogous modes of payment for labour or personal 
services that are not otherwise prohibited under s. 53 of the Consumer Protection Act, RSA 
2000, c C-26.3. That Act prohibits most assignments of wages or similar receivables for labour 
or personal services. For those few assignments of wages that are permitted, s. 4(d) of the PPSA 
reflects the impracticality of requiring such assignments to be registered. 

[67] The Receiver argues that Arres acted as an intermediary in mortgage transactions and did 
not provide labour or personal services. Its view is that amounts owing to Arres do not fall within 
the exception in s. 4(d) because they cannot be said to be "wages, salary, pay, commission or any 
other compensation for labour or personal services". Rather, they relate to reimbursement of 
expenses incurred by Arres in the course of administering the Trust Agreements. The Receiver 
states that s. 4( d) was not intended to exclude the P P SA's application to the assignment of such 
receivables. Any reference to these amounts not being for "professional services" is therefore 
irrelevant. 

[68] The Receiver takes the position that the policy objectives of the PPSA would be 
undermined if assignments of fees computed with reference to the value of a transaction or of 
reimbursement for expenses were excluded by virtue of s. 4( d). 

[69] I agree with the Receiver. While the amounts Arres was permitted to set off under the 
relevant agreements may have constituted its compensation, they were not akin to the payment of 
wages. The facts in Re Lloyd are not analogous to those before me and the reasoning in that case 
does not apply. Therefore, s. 4(d) of the PPSA does not exempt the Alleged Assignments from 
registration and the lack of registration means that the Alleged Assignments do not have priority 
over the claims of Arres' other creditors. 

2. Valuable Consideration for the Alleged Assignments 

[70] While non-compliance with the registration requirements of the PPSA negates any 
priority for the Alleged Assignments, I will also consider the Receiver's second basis for 
challenging Arres' claims. 

[71] The Serra Parties argue that the Alleged Assignments comprise a number of assignments 
for which they have given valuable consideration. In Arres' Brief, the Serra Parties set out 
several assignments they claim Arres made and the consideration given for them. Though the 
facts alleged are somewhat confusing, I will attempt to set out the Alleged Assignments in 
chronological order. 

[72] Arres alleges that on November 20,2007, it agreed to purchase $200,000 of shares in a 
company called Grand Lion Entertainment Group (the "Grand Lion Shares"). It asserts that it 
paid $50,000 towards those shares and that 875 assumed the remainder of that obligation by 
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"providing an additional $150,000". Arres claims that 875 received the Grand Lion Shares and 
agreed to transfer them to Arres, provided Arres transferred a mortgage receivable or new 
investment of not less than $250,000 to 875 (the "Grand Lion Assignment"). The Serra Parties 
assert that the additional amount ($250,000 - $200,000 = $50,000) was to compensate 875 for its 
foregone mortgage interest and the risk of holding the Grand Lion Shares in lieu of mortgages. 

[73] Arres asserts that on or about June 25, 2008,875 borrowed $1,524,750 from Access 
Mortgage. Arres claims that the net proceeds from this loan in the amount of $1,017,487.29 
were "given to Arres" arid that this money was used to satisfy some of its obligations to 
Graybriar Investors under the Trust Agreements. In exchange, Arres executed an assignment in 
favour of 875 (the "June Assignment") of various accounts receivable from a number of projects, 
including the Trust Agreement fees. 

[74] The Serra Parties assert that on September 1,2008, Arres agreed to transfer a portion of 
the loan renewal fee owed to itpursuant to the Renewal Agreement, in the amount of $230,000, 
in partial satisfaction of its obligations under the Grand Lion Assignment. 

[75] The Serra Parties claim that on January 31, 2009, Arres assigned any and all accounts 
receivable under the Trust Agreements to Ms. Serra (the "January Assignment"). They state that 
the consideration Arres received for the January Assignment was bonuses deemed to have been 
advanced to Mr. Serra and Ms. Serra on January 31,2009 in the amount of $2,200,000 and a 
further $8,000 cash payment made by Mr. Serra. Arres points to a QuickBooks entry as evidence 
of these deemed bonuses and the $8,000 payment from Mr. Serra. 

[76] The Serra Parties assert that on or about July 10, 2010, Mr. Serra and Ms. Serra "allotted" 
to Arres $105,000 from the proceeds ofa separate project, Houseco. They claim this amount was 
paid to Arres by cheque "in further consideration towards the June Assignment and the January 
Assignment" . 

[77] Arres claims that it made an assignment to Ms. Serra on September 30, 2010 (the 
"September Assignment") in exchange for a cheque received from her for $97,500. The Serra 
Parties claim that the September Assignment included an assignment by Arres to Ms. Serra of 
any and all accounts receivable from the Trust Agreement Fees. 

[78] As additional consideration for the June and January Assignments, the Serra Parties claim 
that Ms. Serra paid an additional $167,234.47 to Arres through a series of cheques. In its brief, 
Arres refers to this payment as an assignment dated March 23,2012 (the "March Assignment"). 

[79] The Serra Parties also claim that Ms. Serra paid an additional $177,053 to Arres by 
cheque on October 11,2012. In its brief, Arres refers to this as the "October Assignment" and 
-claims this amount was paid as additional consideration for the June and January Assignments. 

[80] The Serra Parties also point to a QuickBooks entry from Arres dated September 30, 2013 
that purports to show a further $243,568.20 paid by Ms. Serra towards the June and January 
Assignments. 

[81] In his Affidavit sworn July 17,2018, Mr. Serra claims that a total of $2,079,747.03 
represents accounts receivable assigned from Arres allegedly "from the Graybriar Mortgage." In 
addition, Mr. Serra deposes that Ms. Serra advanced $2,537,000 to Arres. 
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[82] The Receiver argues that the evidence of the Serra Parties does not establish that they 
gave sufficient, or any, consideration for which the Alleged Assignments validly could have 
been made. 

[83] At paragraph 15 of its Third Report dated August 17, 2018, the Receiver notes as 
follows: 

The Receiver has reviewed the amount of$2,537,000 identified as being 
advanced by or otherwise owing by the [Serra] Parties to the Debtor at paragraph 
37 of the Affidavit of Mr. Serra. The Receiver has confirmed that the sum of 
$97,500 was advanced by Ms. Serra to the Debtor on or about September 30, 
2010 as discussed in the Second Report. Other than this amount, the Receiver has 
been unable to substantiate any ofthe other amounts reportedly advanced by the 
[Serra Parties] to the Debtor based on its review of Arres' financial records (ie. 
Balance Sheet and financial statements). In addition, the Receiver has been unable 
to identify the recording ofthe respective $2.35 M liability of the Debtor to any of 
the [Serra] Parties in Arres' accounting records. 

[84] At para 16 of its Third Report, the Receiver makes the following observation in respect of 
each of the four accounts receivable alleged to comprise the $2,079,747 claimed by Mr. Serra: 

The Receiver has not been able to identify the recording of this amount as an 
account receivable in Arres' financial records. 

[85] In addition to this overview, the Receiver also addresses the Alleged Assignments more 
specifically. With respect to the Grand Lion Assignment, the Receiver states in its briefthat "no 
document has been entered into evidence" establishing that Arres actually received the Grand 
Lion shares. 

[86] With respect to the alleged advance of$I,017,487 by 875 to Arres from funds borrowed 
by 875 from Access Mortgage, the Receiver again states that "no document has been entered into 
evidence" establishing that 875 borrowed these funds from Access Mortgage or that Arres 
received any of them. 

[87] 875 alleges that it contributed a further $300,000 "towards the June Assignment" by 
agreeing to sell its interest in a "Bankview Mortgage" and transferring the funds to Arres. The 
Receiver states that the only documentation related to this alleged contribution is a deposit slip 
showing an amount received from Access Mortgage that has no evident connection to 875. 

[88] With respect to the management bonuses of $2.2 million allegedly deemed to have been 
advanced to Mr. Serra and Ms. Serra and to have been satisfied, in part, by the Alleged 
Assignments, the Receiver argues that management bonuses of this magnitude are not 
sufficiently supported by Arres' accounting records. It argues that there is no journal entry that 
reflects elimination ofMr. Serra's and Ms. Serra's rights to be paid $2.2 million by way of 
receipt of the Alleged Assignments. The Receiver further argues that no evidence has been 
adduced to show that these alleged management bonuses were ever reported in Mr. Serra's or 
Ms. Serra's tax returns. The Receiver suggests that they may have been simply reversed in whole 
or in part by a subsequent journal entry. 

[89] With respect to Mr. Serra's' alleged payment of$8,000 to Arres, the Receiver argues that 
accounting records suggest that this amount was actually a repayment by Mr. Serra of a 
shareholder's loan made to him by Arres. That accounting record is a debit entry to a bank 
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account which is identified as "SH LoanlManagement Wages". This record, the Receiver argues, 
shows no connection to Mr. Serra or the Alleged Assignments and is not evidence that Mr. Serra 
paid consideration for the Alleged Assignments. 

[90] With respect to Mr. Serra's and Ms. Serra's alleged allotment to Arres of$105,000 from 
the proceeds of the Houseco project, the Receiver notes that this transaction is supported only by 
a notice of assignment signed by Mr. Serra and Ms. Serra. The Receiver contends in its brief that 
it cannot be determined if this notice was signed on behalf of Mr. Serra and Ms. Serra, 875 or 
Arres. It elaborated somewhat in oral argument, saying that there was no evidence of the 
$105,000 having been received by Arres. 

[91] As noted above, Ms. Serra is alleged to have paid $167,234.47 and $177,053 to Arres as 
consideration for the March and October Assignments. The Receiver notes that copies of 
cheques attached to Mr. Serra's Affidavit sworn on July 17,2018 offered as evidence of 
consideration for the Alleged Assignments were drawn on Arres' bank account, not Ms. Serra's 
bank account. 

[92] With respect to the sum of $243,568.20 allegedly paid by Ms. Serra to Arres in or around 
September 2013, the Receiver notes that this transaction is supported only by a line item in a 
listing of Arres' bank transactions that does not show any connection between Ms. Serra and the 
deposit in question. 

[93] The Receiver does acknowledge that payment of$97,500 is reflected in a cheque to Arres 
by Mr. Serra and Ms. Serra in or around September 2010. Still, it argues, it is impossible to 
verify whether this payment represents consideration for the Alleged Assignments. Further, there 
is no record on the Arres balance sheet dated July 31, 2014 showing amounts owing to the Serra 
Parties. Accordingly, the Receiver asserts that the Serra Parties have not proven that this amount 
is currently owing. Moreover, the Receiver's position is that, even ifthis amount is proved 
owing, it does not take priority over Arres' other debts because of the lack of PPSA registration. 

[94] I accept the Receiver's position. The evidence does not satisfy me that the Serra Parties 
provided consideration for the Alleged Assignments. Therefore, the Serra Parties have not 
proven that they are creditors of Arres in respect of the Alleged Assignments. 

3. Validity of Alleged Assignments 

[95] The Receiver argues that Arres could not validly have assigned its receivables because 
doing so would have been a breach of trust under the Trust Agreements. The Receiver notes that 
section 13.8 of each of the Trust Agreements requires a Graybriar Investor's consent before an 
assignment can be made. It argues that there is no evidence of any prior or subsequent written 
consent to the Alleged Assignments. 

[96] The Receiver further argues that it would be improper to allow Mr. Serra, as one of the 
Serra Parties, to benefit, directly or by virtue of his "connection" with Ms. Serra and 875, from a 
breach of trust when he was a principal, and essentially the mind and management of, Arres. 

[97] The Serra Parties assert that the Graybriar Investors were given written notice of the 
Alleged Assignments in 2009 and acquiesced to them. It points out that clause 11.1 (c) of the 
Trust Agreements provides that Arres' trusteeship may be terminated by the Graybriar Investors 
if Arres purports to assign its rights without their prior written consent. The Receiver disputes the 
assertion that the Graybriar Investors acquiesced in any breach of trust by Arres. While it 
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acknowledges that the Trust Agreements allow the Graybriar Investors to terminate the trustee if 
they so choose, the Receiver argues that failing to exercise that right does not rise to the level of 
acquiescence to a breach of trust. 

[98] Arres also argues that amounts it was allowed to set off and deduct from funds otherwise 
distributable to a Graybriar Investor never formed part of the property administered under the 
Trust Agreement. The Receiver disagrees and argues that the Alleged Assignments did not 
operate to remove these monies from what would otherwise have been trust property. 

[99] I have reviewed an example of the Co-Lender Administration Agreements and I am 
unable to find any express power for either party to its assign rights thereunder. Further, I agree 
with the Receiver that clause 13.8 of the Trust Agreements permitted assignment of a party's 
rights only with the prior written consent of the other party. I am not satisfied that the prior 
consent of the Graybrair Investors was obtained. 

[100] In addition, I reject Arres' argument that the amounts subject to the Alleged Assignments 
were not trust property. If an amount may be set off against otherwise distributable trust 
property, it follows that until that set off occurs the amount should be characterized as trust 
property. I note that the Trust Agreements do not provide that amounts to be set off or deducted 
by Arres are not part of the trust property. 

[101] Accordingly, I agree that the Alleged Assignments, if they in fact arose, gave rise to a 
breach of the Trust Agreements. 

[102] This raises the question of the effect of that breach of trust. The Receiver asserts that the 
Alleged Assignments were void ab initio because they were contrary to the terms of the Trust 
Agreements, but cites no authority for that proposition. In argument, I posed the question 
whether an assignment made in breach of trust might nevertheless be valid and enforceable by 
the assignee, but give the beneficiary an in personam action against the trustee for breach of trust 
or, in some circumstances, an in rem right to trace and recover the trust property. I note that 
Waters 'Law o/Trusts in Canada, 3d ed (Thomson Carswell: Toronto, 2005) states this at p13: 

Moreover, though the trust beneficiary who has only an equitable interest is 
unable to bring an action in conversion against the trustee or third party unless the 
beneficiary has a right to immediate possession of the trust property, the 
beneficiary does have a right to follow the property into the hands of third parties. 
First, he will sue the trustee personally for breach of trust, and if the trustee is 
unable to meet his claim he can proceed to trace the property, supposing it 
continues to be identifiable, and recover it from third parties. It is this right to 
trace which leads to the oft-made statement that the trust beneficiary's interest 
cannot be merely in personam, it must at least be partly in rem. What these 
obscure and confusing latinisms mean is that, since the beneficiary in protecting 
or asserting his equitable interest is not restricted to a personal action against the 
trustee, but may bypass the breaching trustee and sue the third party, he is 
asserting an interest of some kind in the trust property itself. 

[103] Though this argument was not well developed by any of the parties, this seems to me to 
indicate that a transaction undertaken in breach of trust is not void ab initio. Rather, the 
aggrieved beneficiary is entitled to a remedy, which may be in personam or in rem, depending 
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upon the circumstances. However, given the lack of argument and my other conclusions, I need 
not decide this. 

[104] I am satisfied that, to the extent the Alleged Assignments may have been made, 
registration under the PPSA would have been required to grant them priority over Arres' other 
creditors. Further, the evidence does not satisfy me that consideration was given for the Alleged 
Assignments and they should not, therefore, be recognized as valid. 

V. Conclusion 

[105] In the result, the applications of both Terrapin and the Serra Parties are dismissed. The 
parties may speak to costs. 

Heard on the 21 st day of September, 2018. 
Dated at the City of Calgary, Alberta this 20th day of December, 2018. 

Appearances: 

Kerry Lynn Okita 
For Terripan Mortgage Investment Corp 

Walker W. MacLeod and Theodore Stathakos 
for the Reciever 

Judy Burke, Q.c. and Irfan Tharani 
for Arres Capital Inc 

Taimur R. Akbar 
for Graybrair Land Company Limited 

C.M. Jones 
J.C.Q.B.A. 
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Arres Capital Inc. - In Receivership
Graybriar Claims Process
Distribution Analysis - No Sugimoto Priority

TOTAL CLAIMS 21,062,771.55$     

Investors
TOTAL ACCEPTED 

CLAIM
1025571 Alberta Ltd. 58,750.00$             
515476 Alberta Ltd. -$                        
Access Mortgage Corporation (2004) Limited -$                        
Access Mortgage Corporation (2004) Limited -$                        
Carpenter, Pao-Lien 235,000.00$          
CME Holdings Ltd. -$                        
CUMIS Inc. (c/o Stan Smith) -$                        
Carpenter, Fred -$                        
Carson, Delores -$                        
Carson, Bruce -$                        
Curlew Finance -$                        
Demel Financial Corp. -$                        
Drefs, Gary -$                        
Foy, Barb 117,500.00$          
Felzel Management, Inc. 893,000.00$          
Garden Valley Construction Ltd. -$                        
Graham Pye Management Ltd. 117,500.00$          
Gaur, Satish 741,000.00$          
Greenmar Holdings Inc. -$                        
Hornby, Robin 23,500.00$             
Hudson Principle Investment Ltd. -$                        
Jalali, Ali 470,000.00$          
Krishnamoorthy, Leela -$                        
Kurtz, Michael -$                        
Liwanag, Mike 35,250.00$             
Leroy, Connie -$                        
McKenna Investments -$                        
McRitchie, Marguerite -$                        
Middleton Energy Management Ltd. 552,250.00$          
Ogg, Steven -$                        
Pedersen, Kevin R. -$                        
Pimlico Capital Corporation Inc. 470,000.00$          
Rajakaruna, Gaston -$                        
Rajpal (Gaur), Priti -$                        
Sicherman, Harold -$                        
Schulman, Mayer 129,250.00$          
Siemens, Leslie 58,750.00$             
Siemens, Annette & Shane 152,750.00$          
Scott, Carey 329,000.00$          
Sewers, Greg & Cindy 70,500.00$             
Sugimoto & Company 15,081,771.55$     
Schulman Family Trust 70,500.00$             
Sharma, Mona Preeti 282,000.00$          
Thompson, Nick 235,000.00$          
Thompson, Gwen & Dave 235,000.00$          
Thakur, Mona 235,000.00$          
Universal Rebar Detailing Ltd. 187,500.00$          
Veiner, Doran 235,000.00$          
Yee, Jeffrey 47,000.00$             
Zivea Ltd. -$                        
TOTAL 21,062,771.55$     
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Arres Capital Inc. - In Receivership APPENDIX C
Summary of Receiver's Fees and Disbursements
October 23, 2017 to June 30, 2019

Invoices subject to interim taxation by this Court

Inv. No. Period Fees Disbursements
Total Fees & 

Disbursements GST Total
Graybriar Specific Invoices

812583C- Invoice #2 May 1, 2018 to July 31, 2018 44,010.00$        822.28$              44,832.28$        2,241.61$          47,073.89$        
812583C- Invoice #3 August 1, 2018 to September 30, 2018 21,470.00          -                      21,470.00          1,073.50             22,543.50          
812583C- Invoice #4 October 1, 2018 to December 31, 2018 8,767.50             -                      8,767.50             438.38                9,205.88             
812583C- Invoice #5 January 1, 2019 to June 30, 2019 60,845.00          -                      60,845.00          3,042.25             63,887.25          

135,092.50$      822.28$              135,914.78$      6,795.74$          142,710.52$      

General Receivership Invoices
812583B- Invoice #5 May 1, 2018 to December 31, 2018 6,685.00$          156.00$              6,841.00$          342.05$              7,183.05$          
812583B- Invoice #6 January 1, 2019 to June 30, 2019 10,720.00          884.74                11,604.74          580.24                12,184.98          

17,405.00$        1,040.74$          18,445.74$        922.29$              19,368.03$        

TOTAL 152,497.50$      1,863.02$          154,360.52$      7,718.03$          162,078.55$      

Invoices Previously Approved by this Court pursuant to an Order dated June 5, 2018

Inv. No. Period Fees Disbursements
Total Fees & 

Disbursements GST Total
General Receivership Invoices

812583- Invoice #1 July 24, 2017 to August 31, 2017 51,868.50$        411.23$              52,279.73$        2,613.99$          54,893.72$        
812583- Invoice #2 September 1, 2017 to September 30, 2017 52,121.50          415.44                52,536.94$        2,626.85$          55,163.79$        
812583- Invoice #3 October 1, 2017 to December 15, 2017 43,417.50          294.22                43,711.72$        2,185.57$          45,897.29$        
812583- Invoice #4 December 16, 2017 to March 31, 2018 22,575.00          1,260.91             23,835.91$        1,191.80$          25,027.71$        

812583C- Invoice #1 April 1, 2018 to April 30, 2018 4,325.00             -                      4,325.00             216.25                4,541.25             
TOTAL 174,307.50$      2,381.80$          176,689.30$      8,834.45$          185,523.75$      

TOTAL INVOICES 326,805.00$      4,244.82$          331,049.82$      16,552.48$        347,602.30$      
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Arres Capital Inc. - In Receivership APPENDIX C
Summary of Receiver's Counsel (McCarthy) Fees and Disbursements
October 23, 2017 to June 30, 2019

Invoices subject to interim taxation by this Court

Inv. No. Period Fees Disbursements
Total Fees & 

Disbursements GST Total
Graybriar Specific Invoices

Graybriar 1 May 31, 2018 16,712.66$        34.20$                16,746.86$        837.34$              17,584.20$        
Graybriar 1a May 31, 2018 52,015.50           109.80                52,125.30           2,606.27             54,731.57           
Graybriar 2 June 30, 2018 1,807.50             -                       1,807.50             90.38                  1,897.88             

Graybriar 2a June 30, 2018 2,125.50             -                       2,125.50             106.28                2,231.78             
Graybriar 3 July 31, 2018 5,460.00             126.25                5,586.25             278.96                5,865.21             
Graybriar 4 August 31, 2018 9,134.50             703.20                9,837.70             489.39                10,327.09           
Graybriar 5 September 30, 2018 42,376.50           2,960.40             45,336.90           2,266.85             47,603.75           
Graybriar 6 October 31, 2018 5,172.50             309.29                5,481.79             274.10                5,755.89             
Graybriar 7 November 30 - December 31, 2018 793.00                177.20                970.20                48.01                  1,018.21             
Graybriar 8 January 31, 2019 4,948.50             -                       4,948.50             247.43                5,195.93             
Graybriar 9 February 28, 2019 2,128.50             20.00                  2,148.50             107.43                2,255.93             

Graybriar 10 March 31, 2019 1,354.50             -                       1,354.50             67.73                  1,422.23             
Graybriar 11 April 1 - May 31, 2019 3,160.50             20.00                  3,180.50             159.03                3,339.53             
Graybriar 11 June 30, 2019 7,634.50             412.48                8,046.98             382.07                8,429.05             

154,824.16$      4,872.82$          159,696.98$      7,961.26$          167,658.24$      

General Receivership Invoices
11 May 31, 2018 3,693.50$           339.75$              4,033.25$           200.87$              4,234.12$           
12 June 30, 2018 603.00                417.60                1,020.60             33.68                  1,054.28             
13 July 1, 31 - December 31, 2018 1,281.00             -$                    1,281.00             64.05                  1,345.05             
14 January 1 - February 28, 2019 2,260.50             2,260.50             113.02$              2,373.52             
15 March 31, 2019 3,418.50             3,418.50             170.93$              3,589.43             
16 April 1 - May 31, 2019 11,257.50           40.50$                11,298.00           562.87$              11,860.87           
17 June 30, 2019 919.00$              919.00                45.95$                964.95                

23,433.00$        797.85$              24,230.85$        1,191.37$          25,422.22$        

TOTAL 178,257.16$      5,670.67$          183,927.83$      9,152.62$          193,080.45$      

Invoices Previously Approved by this Court pursuant to an Order dated June 5, 2018

Inv. No. Period Fees Disbursements
Total Fees & 

Disbursements GST Total

1 August 31, 2017 8,483.00$           31.20$                8,514.20$           425.71$              8,939.91$           
2 September 30, 2017 18,947.00           8.50                     18,955.50           947.43                19,902.93           
3 October 31, 2017 19,924.50           1,129.00             21,053.50           1,052.33             22,105.83           
4 November 30, 2017 5,103.50             361.97                5,465.47             257.93                5,723.40             
5 December 15, 2018 6,440.00             -                       6,440.00             322.00                6,762.00             
6 December 31, 2017 3,457.50             -                       3,457.50             172.88                3,630.38             
7 January 31, 2018 16,715.00           211.75                16,926.75           836.19                17,762.94           
8 February 28, 2018 3,339.50             -                       3,339.50             166.98                3,506.48             
9 March 31, 2018 3,445.00             93.00                  3,538.00             172.50                3,710.50             
10 April 30, 2018 3,613.50             38.00                  3,651.50             181.88                3,833.38             
TOTAL 89,468.50$        1,873.42$          91,341.92$        4,535.82$          95,877.74$        

TOTAL INVOICES 267,725.66$      7,544.09$          275,269.75$      13,688.44$        288,958.19$      

General Receivership Invoices
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COURT FilE NUMBER 

COURT 

1401-12431 

COURT OF QUEEN'S BENCH OF ALBERTA 

CALGARY JUDICIAL CENTRE 

APPLICANT 

RESPONDENT 

ACCESS MORTGAGE CORPORATION (2004l LIMITED 

ARRES CAPITAL INC. 

DOCUMENT 

ADDRESS FOR SERVICE 
AND CONTACT 
INFORMATION OF PARTY 
FILING THIS DOCUMENT 

ORDER (Distribution of Graybriar Funds) 

McCARTHY TETRAULT llP 
4000, 421 - 7th Avenue SW 
Calgary, AB T2P 4K9 
Attention: Walker W. Macleod I Pantelis Kyriakakis 
Telephone: 403-260-3710 I 3536 
Facsimile: 403-260-3501 
Email: wmacleod@mccarthy.ca I 
pkyriakakis@mccarthy.ca 

DATE ON WHICH ORDER WAS PRONOUNCED: August 13, 2019 

Calgary, Alberta 

Justice Eidsvik 

LOCATION OF HEARING: 

NAME OF JUDGE WHO MADE THIS ORDER: 

I/) 

~ 
~ 
1::: 
8 (ij 
>. .E% 
~ .g> 
... 0 
Q) Q) 

.c: .c: - -

UPON the application of Alvarez & Marsal Canada Inc., in its capacity as the court

appointed receiver (the "Receiver") of Arres Capital Inc. (the "Debtor"), pursuant to the order 

issued by the Honourable Madam Justice Strekaf under the Civil Enforcement Act (Alberta) 

(the "CEA") on February 13, 2015, as subsequently amended and restated pursuant to the Order 

issued by the Honourable Madam Justice B.E.C. Romaine on October 23, 2017 

(the "Receivership Order"), in the proceedings under Court File Number 1401-12431 

(the "Receivership Proceedings"); AND UPON having read the Application, the Fourth Report 

of the Receiver, dated August 8, 2019 (the "Fourth Receiver's Report") , and the Affidavit of 

Service of Katie Doran, sworn on August 12, 2019, all filed (the "Service Affidavit"); AND UPON 

having read the Order (Graybriar Funds Claims Process Order) (the "Graybriar Funds Claims 

Process Order"), granted on June 4, 2018 by the Honourable Justice B.E.C. Romaine; AND 

UPON hearing counsel for the Receiver and counsel for any other persons present; 

213575/498357 
MT DOCS 19478322v1 
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IT IS HEREBY ORDERED AND DECLARED THAT: 

SERVICE 

1. Service of the Application and the Fourth Receiver's Report in the manner described in 

the Service Affidavit is good and sufficient and no persons other than those listed on the service 

list (the "Service List") attached as an exhibit to the Service Affidavit are entitled to receive notice 

of the Application or service of the Fourth Receiver's Report. 

2. Any and all capitalized terms used herein and not otherwise defined are hereby given the 

meaning that such terms have under and pursuant to the Fourth Receiver's Report or the 

Graybriar Funds Claims Process Order, as applicable. 

DISTRIBUTION 

3. Each of the Persons listed in Schedule "A" hereto (collectively, the "Trust Creditors") be 

are hereby declared to have a Proven Claim to the Graybriar Funds in the amount identified in 

Schedule "A" hereto. The Receiver be and is hereby expressly authorized and empowered, 

immediately and from time to time hereafter as the Receiver determines appropriate, to make pro 

rata distributions from the Graybriar Funds to the Trust Creditors up to the amount of each Trust 

Creditors Proven Claim. In making such distributions, the Receiver is further authorized and 

empowered to holdback amounts on account of amounts due, accruing due or estimated to 

accrue due the Receiver's Charge or the Receiver's Borrowing Charge. 

MISCELLANEOUS MATTERS 

4. The Receiver and any other interested Person shall be at liberty to apply for further advice, 

assistance, and directions, as may be necessary, in order to give full force and effect to the terms 

of this Order. 

5. Service of this Order on the Persons in attendance at the application for this Order shall 

be by any of email, facsimile, courier, registered mail, regular mail, or personal delivery, and no 

other persons are entitled to be served with a copy of this Order. 

Jococoao/lti( . 
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SCHEDULE "A" TO THE FORM OF ORDER (DISTRIBUTION OF GRAYRBRIAR FUNDS) 
LIST OF PROVEN CLAIMS 
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Arres Capital Inc. - In Receivership 

Graybriar Claims Process 

Distribution AnalysIs - Sugimoto Pnonty 

Investors with Flied POCs 

TOTAL CLAIMS 

Estimated Total Available for Distribution 

Sugimoto Legal Fees 
Estimtated Total Available for Distribution after Priority Payment 

1025571 Alberta Ltd. 

515476 Alberta ltd. 

Access Mortgage Corporation (2004) limited 

Access Mortgage Corporation (2004) limited 

Carpenter, Pao-lien 

CME Holdings Ltd. 

CUMIS Inc. (c/o Stan Smith) 

Carpenter, Fred 

Carson, Delores 

Carson, Bruce 

Curlew Finance 

Demel Financial Corp. 

Drefs, Gary 

Foy, Barb 

Felzel Management, Inc. 

Garden Valley Construction Ltd . 

Graham Pye Management Ltd. 

Gaur, Satish 

Greenmar Holdings Inc. 

Hornby, Robin 

Hudson Principle Investment ltd. 

Jalali, Ali 

Krishnamoorthy, leela 

Kurtz, Michael 

liwanag, Mike 

leroy, Connie 

McKenna Investments 

McRitchie, Marguerite 

Middleton Energy Management ltd. 

Ogg, Steven 

Pedersen, Kevin R. 

Pimlico Capital Corporation Inc. 

Rajakaruna, Gaston 

Rajpal (Gaur), Priti 

Sicherman, Harold 

Schulman, Mayer 

Siemens, leslie 

Siemens, Annette & Shane 

Scott, Carey 

Sewers, Greg & Cindy 

Sugimoto & Company 

Schulman Family Trust 

Sharma, Mona Preeti 

Thompson, Nick 

Thompson, Gwen & Dave 

Thakur, Mona 

Universal Rebar Detailing ltd. 

Veiner, Doran 

Yee, Jeffrey 

Zivea ltd. 

TOTAL 

$ 20,841,148.35 

$ 1,025,057.00 

$ 221,623.20 

$ 803,433.80 

$ 
$ 
$ 
$ 
$ 
$ 
$ 
$ 
$ 
$ 
$ 
$ 
$ 
$ 
S 
$ 
$ 
$ 
$ 
$ 
$ 
$ 
$ 
$ 
$ 
$ 
S 
$ 
$ 
$ 
$ 

S 
S 
$ 
$ 
$ 
$ 
$ 
S 
$ 

Total Revised 

Claim 

58,750.00 

235,000.00 

117,500.00 

893,000.00 

117,500.00 

741,000.00 

23,500.00 

470,000.00 

35,250.00 

552,250.00 

470,000.00 

129,250.00 

58,750.00 

152,750.00 

329,000.00 

70,500.00 

$ 14,860,148.35 

$ 70,500.00 

$ 282,000.00 

S 235,000.00 

$ 235,000.00 

$ 235,000.00 

$ 187,500.00 

S 235,000.00 

$ 47,000.00 

S 
$ 20,841,148.35 
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COURT FilE NUMBER 

COURT 

JUDICIAL CENTRE 

APPLICANT 

RESPONDENT 

DOCUMENT 

ADDRESS FOR SERVICE 
AND CONTACT 
INFORMATION OF PARTY 
FILING THIS DOCUMENT 

1401-12431 

COURT OF QUEEN'S BENCH OF ALBERTA 

CALGARY 

ARRES ?APITAl INC. 

ORDER (Fee and Conduct Approval) 

McCARTHY TETRAULT llP 
4000, 421 - 7th Avenue SW 
Calgary, AB T2P 4K9 
Attention: Walker W. Macleod 1 Pantelis Kyriakakis 
Telephone: 403-260-3710/3536 
Facsimile: 403-260-3501 
Email: wmacleod@mccarthy.ca 1 
pkyriakakis@mccarthy.ca 

DATE ON WHICH ORDER WAS PRONOUNCED: August 13, 2019 

Calgary, Alberta 

Justice Eidsvik 

LOCATION OF HEARING: 

NAME OF JUDGE WHO MADE THIS ORDER: 

iU' 
"0 

£ ~I 
~ - " o cu I/) c .>- .- .s:: 
.D .2> -CD ... "0 
.... 0 CD 
CD CD -.s::.s:: cu - _ 0 

UPON the application of Alvarez & Marsal Canada Inc., in its capacity as the court

appointed receiver (the "Receiver") of Arres Capital Inc. (the "Debtor"), pursuant to the order 

issued by the Honourable Madam Justice Strekaf under the Civil Enforcement Act (Alberta) 

(the "CEA") on February 13, 2015, as subsequently amended and restated pursuant to the Order 

issued by the Honourable Madam Justice B.E.C. Romaine on October 23, 2017 

(the "Receivership Order"), in the proceedings under Court File Number 1401-12431 

(the "Receivership Proceedings"); AND UPON having read the Application, the Fourth Report 

of the Receiver, dated August 8, 2018 (the "Fourth Receiver's Report"), and the Affidavit of 

Service of Katie Doran, sworn on August 12, 2019, all filed (the "Service Affidavit"); AND UPON 

hearing counsel for the Receiver and counsel for any other persons present; 
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IT IS HEREBY ORDERED AND DECLARED THAT: 

SERVICE 

1. Service of the Application and the Fourth Receiver's Report in the manner described in 

the Service Affidavit is good and sufficient and no persons other than those listed on the service 

list (the "Service List") attached as an exhibit to the Service Affidavit are entitled to receive notice 

of the Application or service of the Fourth Receiver's Report. 

APPROVAL OF RECEIVER'S ACTIONS 

2. The actions and conduct of the Receiver, as reported in the Fourth Receiver's Report are 

hereby approved and ratified as of and up to the date of the Fourth Receiver's Report. 

FEE APPROVAL (GENERAL) 

1. The Receiver's interim accounts for fees and disbursements in respect of the Debtor 

(General) in the period May 1, 2018 to June 30, 2019 (in the amount of $18,445) are hereby 

approved without the necessity of a formal passing of accounts. 

2. The interim accounts of the Receiver's legal counsel, McCarthy Tetrault LLP, for its fees 

and disbursements in respect of the Debtor (General) in the period May 1, 2018 to June 30, 2019 

(in the amount of $24,231) are hereby approved without the necessity of a formal assessment of 

its accounts. 

FEE APPROVAL (GRAYBRIAR - INCURRED) 

3. The Receiver's interim accounts for fees and disbursements in respect of the Debtor 

(Graybriar - Incurred) in the period May 1, 2018 to June 30, 2019 (in the amount of $135,915) are 

hereby approved without the necessity of a formal passing of accounts. 

4. The interim accounts of the Receiver's legal counsel, McCarthy Tetrault LLP, for its fees 

and disbursements in respect of the Debtor (Graybriar - Incurred) in the period May 1, 2018 to 

June 30, 2019 (in the amount of $159,697) are hereby approved without the necessity of a formal 

assessment of its accounts. 
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FEE APPROVAL (GRAYBRIAR - COMPLETION) 

5. The Receiver's estimated accounts for fees and disbursements in respect of the Debtor 

(Graybriar - Completion) in the period July 1, 2019 to completion (in the estimated amount of 

$40,000) are hereby approved without the necessity of a formal passing of accounts. 

6. The estimated accounts of the Receiver's legal counsel, McCarthy Tetrault LLP, for its 

fees and disbursements in respect of the Debtor (Graybriar - Completion) in the period July 1, 

2019 to completion (in the estimated amount of $40,000) are hereby approved without the 

necessity of a formal assessment of its accounts. 

7. The Receiver be and is hereby granted leave to apply to amend or vary paragraphs 7 and 

8 of this Order in the event that the estimated fees for completion exceed the amounts provided 

for herein. 

COST ALLOCATION APPROVAL 

8. The allocation of accounts issued by the Receiver and its legal counsel, McCarthy Tetrault 

LLP, for their fees and disbursements in respect of the Debtor in the period July 26, 2017, to June 

30, 2019 (in the total amount of $606,320) are hereby approved as follows: 

(a) General matters: $310,708; 

(b) Graybriar Funds matters: $295,612. 

MISCELLANEOUS MATTERS 

9. Service of this Order on the Persons in attendance at the application for this Order shall 

be by any of email, facsimile, courier, registered mail, regular mail, or personal delivery, and no 

other persons are entitled to be served with a copy of this Order. 

J.C.C.Q.B.A. 
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Loran Halyn 

From: David N. Murphy <dmurphy@foxbridgegroup.com> 
Wednesday, October 23, 2019 12:13 PM Sent: 

To: Allan Beck 

Cc: Loran Halyn 
Subject: Re: Arres Capital Inc., Terrapin Mortgage Investment Corp. & $235,000 summary 

judgment funds paid into court 

Thanks Allan, 

• I already indicated my position on the $235K, in a September 25th email to the receiver (with a cc to Loran). 
o It clearly detailed my position that the $235 should not be construed as part of the Arres estate. 

• They responded to me, indicating that they disagreed. 
• On Oct 2nd I did receive a further email from the receiver wanting to know if I had "any comments on the below 

re: our position, your position and/or a possible settlement." 
o I did not have any further commentary to offer. 

• I see that the below noted cc of the Receiver's October 2 email to Loran indicates that they were "awaiting 
instructions from the inspector of the estate". 

DNM 

o Sadly, I was not made aware of that fact as I thought they were just looking to see if I had anything 
further to offer. 

------ _.- ._- - --_. __ ._- _ .. _-_ .. --_._--------------------_._-_. 
From: Allan Beck <allanbeck@telus.net> 
Date: Wednesday, October 23, 2019 at 11:37 AM 
To: "'David N. Murphy'" <dmurphy@foxbridgegroup.com> 
Subject: FW: Arres Capital Inc., Terrapin Mortgage Investment Corp. & $235,000 summary judgment 
funds paid into court 

Dave please see the email from the trustee advising us that they are awaiting instructions from the inspector. I 
am assuming that is you. Let me know. 

Thanks 

Allan 

Assured Mortgage Investments Corp. 
Allan Beck, Director 

#1-2707-58 Avenue S.E. 
Calgary Alberta 
T2COB4 
Tel. 403-276-1800 
Fax 403-276-1888 
Cell 403-861-9256 

-----Original Message-----
From: Loran Halyn <Ihalyn@sugimotolaw.com> 

1 
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To: 'Harvey Beck (harveybeck@telus.net)' <harveybeck@telus.net>; 'Allan Beck (allanbeck@telus.net), 
<allanbeck@telus.net> 
Subject: FW: Arres Capital Inc., Terrapin Mortgage Investment Corp. & $235,000 summary judgment funds paid 

into court 

Gentlemen, 

Below is the up-to-date email exchange with counsel for the Arres' Trustee / Receiver. I am hopeful (but not 
terribly optimistic) that they will change their position and concede the $235K held to the Y-K investors without 
a fight. I will advise when I hear back from Mr. Macleod - hopefully soon. 

Best regards, 

loran V. Halyn 
Sugimoto and Company 
#204, 2635 - 37 Avenue NE 
Calgary, Alberta TlY 5Z6 
Telephone: 403-291-4650 
Direct: 403-219-4213 
Fax: 403-291-4099 
E-Mail: Ihalyn@sugimotolaw.com<mailto:lhalyn@sugimotolaw.com> 

From: loran Halyn 
Sent: Thursday, October 3, 2019 10:32 AM 
To: 'Macleod, Walker W.'; Orest Konowalchuk (okonowalchuk@alvarezandmarsal.com) 
(okonowalchuk@alvarezandmarsal.com); bkrol@alvarezandmarsal.com 
Subject: RE: Arres Capital Inc., Terrapin Mortgage Investment Corp. & $235,000 summary judgment funds paid 
into court 

Walker, 

I am attaching the transcript of our appearance' before Madam Justice Romaine, in case you don't have a copy. 
believe the inspector of the estate should be apprised of what transpired during that June 4th appearance 
before formulating instructions. 

To recap, during the proceedings relating to the $235,000 paid into court in the Kenzie Financial et al. matter, 
counsel presented to the Court their respective positions, where I pressed the application of the Stone Sapphire 
decision (attached) that indicated II A judgment creditor may trump a trustee's priority to funds paid into court if 
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decision (attached) that indicated ilA judgment creditor may trump a trustee's priority to funds paid into court if 
the funds are sufficiently 'earmarked' and the creditor has 'done all that it could' to access the 
funds". Meanwhile, Kerry Lynn Okita indicated Terrapin was claiming entitlement to those funds as well- and 
so there evidently was a contest as to entitlement to the funds. Accordingly, Justice Romaine directed that the 
$235K was to be segregated from the other funds of Arres Capital collected by the Trustee/Receiver and only 
those costs and expenses of the Trustee/Receiver related to dealing with the issue of entitlement to those funds 
were to constitute a first charge against those funds so segregated. 

Therefore, it is clear (in my opinion) that Justice Romaine did not consider the $235K as comprising the 
unsecured and general funds of Arres Capital available to creditors other than either my Kenzie Financial et al. 
clients or Terrapin or otherwise available to cover the general administration costs and expenses of the 
Trustee/Receiver, because that position is inconsistent with the direction to segregate the funds in the first 
place. Now that Terrapin has disavowed any claim over those funds, it is my position that the only parties still 
standing that have a claim to those funds are my clients who have their unsatisfied partial summary judgment 
that those funds were paid into court to satisfy. 

I remain hopeful that the position that will be taken on this issue is that a judicial determination as to 
entitlement will not be required. 

Thanks and regards, 

loran V. Halyn 
Sugimoto and Company 
#204, 2635 - 37 Avenue NE 
Calgary, Alberta T1 Y 5Z6 
Telephone: 403-291-4650 
Direct: 403-219-4213 
Fax: 403-291-4099 
E-Mail: Ihalyn@sugimotolaw.com<mailto:lhalyn@sugimotolaw.com> 

From: Macleod, Walker W. [mailto:wmacleod@mccarthy.ca] 
Sent: Wednesday, October 2, 2019 4:20 PM 
To: loran Halyn; Orest Konowalchuk 
(okonowalchuk@alvarezandmarsal.com<mailto:okonowalchuk@alvarezandmarsal.com» 
(okonowalchuk@alvarezandmarsal.com<mailto:okonowalchuk@alvarezandmarsal.com»; 
bkrol@alvarezandmarsal.com<mailto:bkrol@alvarezandmarsal.com> 
Subject: RE: Arres Capital Inc., Terrapin Mortgage Investment Corp. & $235,000 summary judgment funds paid 
into court 

loran, thanks, we are awaiting instructions from the inspector of the estate and will revert with our position 
after that. 

[McT logo] 

Walker Macleod 

Partner I Associe 

Bankruptcy and Restructuring I Faillite et restructuration 
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T: 403-260-3710 

C: 403-463-1207 

F: 403-260-3501 

E: wmacleod@mccarthy.ca<mailto:wmacleod@mccarthy.ca> 

McCarthy Tetrault llP 

Suite 4000 

421 - 7th Avenue SW 

Calgary AB T2P 4K9 

Please, think of the environment before printing this message. 

[https:llwww.mccarthy.ca/sites/default/files!2018-
10/TOP100 Employer 2019 english 70X70.png] [https:llwww.mccarthy.ca/sites/default/files!2019-
02/diversity-2019-english signature.jpg] 

From: loran Halyn <Ihalyn@sugimotolaw.com<mailto:lhalyn@sugimotolaw.com» 
Sent: Wednesday, October 02, 2019 1:49 PM 
To: Macleod, Walker W. <wmacleod@mccarthy.ca<mailto:wmacleod@mccarthy.ca»; Orest Konowalchuk 
(okonowalchuk@alvarezandmarsal.com<mailto:okonowalchuk@alvarezandmarsal.com» 
(okonowalchuk@alvarezandmarsal.com<mailto:okonowalchuk@alvarezandmarsal.com» 
<okonowalchuk@alvarezandmarsal.com<mailto:okonowalchuk@alvarezandmarsal.com»; 
bkrol@alvarezandmarsal.com<mailto:bkrol@alvarezandmarsal.com> 
Subject: RE: Arres Capital Inc., Terrapin Mortgage Investment Corp. & $235,000 summary judgment funds paid 
into court 

Walker, 

With Terrapin definitively not making a play for the $235K, would you agree the best approach is that we 
proceed with a Commercial List application (much like we did for the Graybriar matter) to determine 
entitlement to those funds as between the Kenzie Financial et al. plaintiffs, who secured the partial summary 
judgment that resulted in those funds being paid into court to satisfy that judgment, and Arres' 
Trustee/Receiver? 

If not, what approach would you propose to resolve that issue? 
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I look forward to your reply and thank you in advance for your attention to my inquiries. 

Regards, 

loran V. Halyn 
Sugimoto and Company 
#204, 2635 - 37 Avenue NE 
Calgary, Alberta TlY 5Z6 
Telephone: 403-291-4650 
Direct: 403-219-4213 
Fax: 403-291-4099 
E-Mail: Ihalyn@sugimotolaw.com<mailto:lhalyn@sugimotolaw.com> 

From: Kerry lynn Okita [mailto:KOkita@bmllp.ca) 
Sent: Tuesday, September 24, 2019 10:25 AM 
To: loran Halyn 
Cc: Macleod, Walker W. (wmacleod@mccarthy.ca<mailto:wmacleod@mccarthy.ca» 
Subject: RE: Arres Capital Inc., Terrapin Mortgage Investment Corp. & $235,000 summary judgment funds paid 
into court 

Morning loran, 
Apologies for the delay. I confirm that Terrapin will not be taking a position on your application. 
Best, 

Kerry lynn Okita 
Barrister & Solicitor 
T 403.750.2244 
E KOkita@bmllp.ca<mailto:KOkita@bmllp.ca> 
W http://www.bmllp.ca/profile/okita-kerry-Iynn 
#2200, 555 - 4th Ave. SW, 
Calgary, Alberta T2P 3E7 
[cid:image004.png@01D579CA.97229B80)<http://www.bishopmckenzie.com>[cid :image005.png@01D579CA.9 
7229B801<https:llbmllp.ca/news/bishop-mckenzie-joins-interlaw-Itd> 

This message and any attachments are intended only for the addressee and may contain privileged or 
confidential information. Any unauthorized disclosure, review, dissemination, copying, printing or other use of 
this email is strictly prohibited. If you have received this message in error, please notify us immediately so that 
we may correct our internal records. Please then permanently delete the original message and any attachments 
and destroy any copies. Thank you. 
From: loran Halyn <Ihalyn@sugimotolaw.com<mailto:lhalyn@sugimotolaw.com» 
Sent: Wednesday, September 18, 2019 2:59 PM 
To: Kerry Lynn Okita <KOkita@bmllp.ca<mailto:KOkita@bmllp.ca» 
Cc: Macleod, Walker W. (wmacleod@mccarthy.ca<mailto:wmacleod@mccarthy.ca» 
<wmacleod@mccarthy.ca<mailto:wmacleod@mccarthy.ca» 
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Subject: RE: Arres Capital Inc., Terrapin Mortgage Investment Corp. & $235,000 summary judgment funds paid 

into court 

Good afternoon Kerry Lynn, 

As you know, I represent the investors involved in an Arres Capital Ltd. syndicated loan to Y-K Projects Ltd. from 
several years ago. The Y-K investors successfully sued and secured a summary judgment award against Arres 
for about $235,000, which amount was paid into court by Arres from funds derived from the failed attempt to 
transfer 4 Graybriar condominium units to 1798583 Alberta Ltd. to be mortgaged to Terrapin Mortgage 
Investment Corp. 

You may recall that previously before Madam Justice Strekaf you had advanced an argument that Terrapin had 
an interest in and a claim over those funds, which had prevented the release of the funds to my clients following 
the dismissal of Arres appeal against the summary judgment award. The funds were ordered to remain in court 
pending the determination of issues regarding the entitlement to the 4 Graybriar condominium units and the 
registration of Terrapin's mortgage against those units. 

With the decision of Justice Jones in the Arres bankruptcy and receivership proceedings dismissing 1798583's 
assignment claim and Terrapin's claim of an equitable mortgage regarding the 4 Graybriar condo units, the issue 
of entitlement to those 4 units has been resolved. Thereafter, I understand a settlement agreement was 
recently reached between you and Walker Macleod as counsel for Arres' Trustee/Receiver regarding Terrapin's 
liability for costs in that application. I further understand from Walker that he takes the position such 
settlement resolved all claims Terrapin might conceivably advance in the bankruptcy and receivership 
proceedings, including any claim Terrapin had previously advanced vis-a-vis the $235,000 paid into court for my 
client's summary judgment award. 

My clients wish to advance an application in the Arres' bankruptcy and receivership proceedings to determine 
entitlement to the $235,000 paid into court to the credit of my clients in satisfaction of their summary judgment 
against Arres. I request confirmation of your position regarding whether Terrapin intends to maintain any claim 
against those funds, in which case Terrapin would need to be included in my clients' application as a respondent. 

May I kindly request your timely reply to my inquiry so I can prepare appropriate application materials. 

Thank you in advance for your attention to my request. 

Regards, 

Loran V. Halyn 
Sugimoto and Company 
#204, 2635 - 37 Avenue NE 
Calgary, Alberta T1 Y 5Z6 
Telephone: 403-291-4650 
Direct: 403-219-4213 
Fax: 403-291-4099 
E-Mail: Ihalyn@sugimotolaw.com<mai lto:lhalyn@sugimotolaw.com> 

This e-mail may contain information that is privileged, confidential and/or exempt from disclosure. No waiver 
whatsoever is intended by sending this e-mail which is intended only for the named recipient(s). Unauthorized 
use, dissemination or copying is prohibited. If you receive this email in error, please notify the sender and 
destroy all copies of this e-mail. Our privacy policy is available at www.mccarthy.ca<http://www.mccarthy.ca>. 
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Click here to 

unsubscribe<mailto:listmanager@mccarthy.ca?subject=I%2Owish%20to%20unsubscribe%20from%20commerci 

al%20electronic%20messages%20from%20McCarthy%20Tetrault> from commercial electronic messages. Please 
note that you will continue to receive non-commercial electronic messages, such as account statements, 
invoices, client communications, and other similar factual electronic communications. 

Suite 5300, TO Bank Tower, Box 48, 66 Wellington Street West, Toronto, ON M5K lE6 
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