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Liability ceases on compliance

(4) A person who complies with a direction given pur-
suant to subsection (1) is not liable for any act done by
the person only to comply with the direction.

1992, c. 27, 5. 9; 1997, c. 12, s. 14; 1999, c. 31, s. 18(E); 2005, c. 47, s. 16; 2007, c. 36, s.
8(F).

Removal and appointment

14.04 The court, on the application of any interested
person, may for cause remove a trustee and appoint an-
other licensed trustee in the trustee’s place.

1992, c. 27, 5. 9.

Where there is no licensed trustee, etc.

14.05 Where a debtor resides or carries on business in a
locality in which there is no licensed trustee, and no li-
censed trustee can be found who is willing to act as
trustee, the court or the official receiver may appoint a
responsible person residing in the locality of the debtor
to administer the estate of the debtor, and that person,
for that purpose, has all the powers of a licensed trustee
under this Act, and the provisions of this Act apply to
that person as if a licence had been issued to that person
under paragraph 5(3)(a).

1992, c. 27,s. 9.

No trustee is bound to act

14.06 (1) No trustee is bound to assume the duties of
trustee in matters relating to assignments, bankruptcy
orders or proposals, but having accepted an appointment
in relation to those matters the trustee shall, until dis-
charged or another trustee is appointed in the trustee’s
stead, perform the duties required of a trustee under this
Act.

Application

(1.1) In subsections (1.2) to (6), a reference to a trustee
means a trustee in a bankruptcy or proposal and includes

(a) an interim receiver;

(b) a receiver within the meaning of subsection
243(2); and

(c) any other person who has been lawfully appointed
to take, or has lawfully taken, possession or control of
any property of an insolvent person or a bankrupt that
was acquired for, or is used in relation to, a business
carried on by the insolvent person or bankrupt.

Suppression de la responsabilité

(4) Quiconque obtempere aux instructions données en
application du paragraphe (1) échappe a toute responsa-
bilité pour les actes posés dans le seul but de s’y confor-
mer.

1992, ch. 27, art. 9; 1997, ch. 12, art. 14; 1999, ch. 31, art. 18(A); 2005, ch. 47, art. 16;
2007, ch. 36, art. 8(F).

Révocation et nomination

14.04 Le tribunal, a la demande de tout intéressé, peut
révoquer pour un motif suffisant un syndic et nommer a
sa place un autre syndic autorisé.

1992, ch. 27, art. 9.

Localité sans syndic autorisé

14.05 Lorsque le débiteur réside ou exerce un com-
merce dans une localité ou il n’y a pas de syndic autorisé,
et qu’il est impossible d’en trouver un qui consente a agir
comme syndic, le tribunal ou le séquestre officiel peut
nommer une personne digne de confiance résidant dans
la localité du débiteur pour administrer I'actif de celui-ci,
et, a cette fin, cette personne possede tous les pouvoirs
que la présente loi accorde a un syndic autorisé, et les
dispositions de la présente loi s’appliquent a cette per-
sonne tout comme si elle avait été régulierement autori-
sée en vertu de I’alinéa 5(3)a).

1992, ch. 27, art. 9.

Non-obligation du syndic

14.06 (1) Le syndic n’est pas tenu d’assumer les fonc-
tions de syndic relativement a des cessions, a des ordon-
nances de faillite ou a des propositions concordataires;
toutefois, des qu’il accepte sa nomination a ce titre, il doit
accomplir les fonctions que la présente loi lui impose,
jusqu’a ce qu’il ait été libéré ou qu'un autre syndic ait été
nommeé a sa place.

Application

(1.1) Les paragraphes (1.2) a (6) s’appliquent également
aux syndics agissant dans le cadre d’une faillite ou d’'une
proposition ainsi qu’aux personnes suivantes :

a) les séquestres intérimaires;
b) les séquestres au sens du paragraphe 243(2);

c) les autres personnes qui sont nommément habili-
tées a prendre — ou ont pris légalement — la posses-
sion ou la responsabilité d’'un bien acquis ou utilisé
par une personne insolvable ou un failli dans le cadre
de ses affaires.
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No personal liability in respect of matters before Immuniteé

appointment

(1.2) Despite anything in federal or provincial law, if a
trustee, in that position, carries on the business of a
debtor or continues the employment of a debtor’s em-
ployees, the trustee is not by reason of that fact personal-
ly liable in respect of a liability, including one as a succes-
sor employer,

(a) that is in respect of the employees or former em-
ployees of the debtor or a predecessor of the debtor or
in respect of a pension plan for the benefit of those
employees; and

(b) that exists before the trustee is appointed or that is
calculated by reference to a period before the appoint-
ment.

Status of liability

(1.3) A liability referred to in subsection (1.2) is not to
rank as costs of administration.

Liability of other successor employers

(1.4) Subsection (1.2) does not affect the liability of a
successor employer other than the trustee.

Liability in respect of environmental matters

(2) Notwithstanding anything in any federal or provin-
cial law, a trustee is not personally liable in that position
for any environmental condition that arose or environ-
mental damage that occurred

(a) before the trustee’s appointment; or

(b) after the trustee’s appointment unless it is estab-
lished that the condition arose or the damage occurred
as a result of the trustee’s gross negligence or wilful
misconduct or, in the Province of Quebec, the trustee’s
gross or intentional fault.

Reports, etc., still required

(3) Nothing in subsection (2) exempts a trustee from any
duty to report or make disclosure imposed by a law re-
ferred to in that subsection.

Non-liability re certain orders

(4) Notwithstanding anything in any federal or provin-
cial law but subject to subsection (2), where an order is
made which has the effect of requiring a trustee to reme-
dy any environmental condition or environmental dam-
age affecting property involved in a bankruptcy, proposal
or receivership, the trustee is not personally liable for
failure to comply with the order, and is not personally

(1.2) Par dérogation au droit fédéral et provincial, le
syndic qui, en cette qualité, continue l’exploitation de
I’entreprise du débiteur ou lui succede comme employeur
est dégagé de toute responsabilité personnelle découlant
de quelque obligation du débiteur, notamment a titre
d’employeur successeur, si celle-ci, a la fois :

a) l'oblige envers des employés ou anciens employés
du débiteur, ou de I'un de ses prédécesseurs, ou dé-
coule d’'un régime de pension pour le bénéfice de ces
employés;

b) existait avant sa nomination ou est calculée sur la
base d’'une période la précédant.

Obligation exclue des frais

(1.3) L'obligation visée au paragraphe (1.2) ne peut étre
imputée a I'actif au titre des frais d’administration.

Responsabilité de I'employeur successeur

(1.4) Le paragraphe (1.2) ne dégage aucun employeur
successeur, autre que le syndic, de sa responsabilité.

Responsabilité en matiére d’environnement

(2) Par dérogation au droit fédéral et provincial, le syn-
dic est, és qualités, dégagé de toute responsabilité per-
sonnelle découlant de tout fait ou dommage lié a I'envi-
ronnement survenu avant ou aprés sa nomination, sauf
celui causé par sa négligence grave ou son inconduite dé-
libérée ou, dans la province de Québec, par sa faute
lourde ou intentionnelle.

Rapports

(3) Le paragraphe (2) n’a pas pour effet de soustraire le
syndic a une obligation de faire rapport ou de communi-
quer des renseignements prévue par le droit applicable
en 'espéce.

Immunité — ordonnances

(4) Par dérogation au droit fédéral et provincial, mais
sous réserve du paragraphe (2), le syndic est, es qualités,
dégagé de toute responsabilité personnelle découlant du
non-respect de toute ordonnance de réparation de tout
fait ou dommage lié a I'environnement et touchant un
bien visé par une faillite, une proposition ou une mise
sous séquestre administrée par un séquestre, et de toute
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liable for any costs that are or would be incurred by any
person in carrying out the terms of the order,

(a) if, within such time as is specified in the order,
within ten days after the order is made if no time is so
specified, within ten days after the appointment of the
trustee, if the order is in effect when the trustee is ap-
pointed, or during the period of the stay referred to in
paragraph (b), the trustee

(i) complies with the order, or

(ii) on notice to the person who issued the order,
abandons, disposes of or otherwise releases any in-
terest in any real property, or any right in any im-
movable, affected by the condition or damage;

(b) during the period of a stay of the order granted, on
application made within the time specified in the or-
der referred to in paragraph (a), within ten days after
the order is made or within ten days after the appoint-
ment of the trustee, if the order is in effect when the
trustee is appointed, by

(i) the court or body having jurisdiction under the
law pursuant to which the order was made to en-
able the trustee to contest the order, or

(ii) the court having jurisdiction in bankruptcy for
the purposes of assessing the economic viability of
complying with the order; or

(c) if the trustee had, before the order was made,
abandoned or renounced or been divested of any in-
terest in any real property, or any right in any immov-
able, affected by the condition or damage.

Stay may be granted

(5) The court may grant a stay of the order referred to in
subsection (4) on such notice and for such period as the
court deems necessary for the purpose of enabling the
trustee to assess the economic viability of complying with
the order.

Costs for remedying not costs of administration

(6) If the trustee has abandoned or renounced any inter-
est in any real property, or any right in any immovable,
affected by the environmental condition or environmen-
tal damage, claims for costs of remedying the condition
or damage shall not rank as costs of administration.

Priority of claims

(7) Any claim by Her Majesty in right of Canada or a
province against the debtor in a bankruptcy, proposal or
receivership for costs of remedying any environmental
condition or environmental damage affecting real

responsabilité personnelle relativement aux frais engagés
par toute personne exécutant 'ordonnance :

a) si, dans les dix jours suivant 'ordonnance ou dans
le délai fixé par celle-ci, dans les dix jours suivant sa
nomination si 'ordonnance est alors en vigueur ou
pendant la durée de la suspension visée a I'alinéa b) :

(i) il s’y conforme,

(if) il abandonne, aprés avis a la personne ayant
rendu l'ordonnance, tout droit sur I'immeuble en
cause ou tout intérét sur le bien réel en cause, en
dispose ou s’en dessaisit;

b) pendant la durée de la suspension de I'ordonnance
qui est accordée, sur demande présentée dans les dix
jours suivant P'ordonnance visée a 'alinéa a) ou dans
le délai fixé par celle-ci, ou dans les dix jours suivant
sa nomination si l'ordonnance est alors en vigueur :

(i) soit par le tribunal ou l'autorité qui a compé-
tence relativement a I'ordonnance, en vue de per-
mettre au syndic de la contester,

(ii) soit par le tribunal qui a compétence en matiere
de faillite, en vue d’évaluer les conséquences écono-
miques du respect de I'ordonnance;

c) si, avant que 'ordonnance ne soit rendue, il avait
abandonné tout droit sur 'immeuble en cause ou tout
intérét sur le bien réel en cause ou y avait renoncé, ou
s’en était dessaisi.

Suspension

(5) En vue de permettre au syndic d’évaluer les consé-
quences économiques du respect de I'ordonnance, le tri-
bunal peut en ordonner la suspension aprés avis et pour
la période qu’il estime indiqués.

Frais

(6) Sile syndic a abandonné tout droit sur I'immeuble en
cause ou tout intérét sur le bien réel en cause ou y a re-
noncé, les réclamations pour les frais de réparation du
fait ou dommage lié a l'environnement et touchant le
bien ne font pas partie des frais d’administration.

Priorité des réclamations

(7) En cas de faillite, de proposition ou de mise sous sé-
questre administrée par un séquestre, toute réclamation
de Sa Majesté du chef du Canada ou d’'une province
contre le débiteur pour les frais de réparation du fait ou
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property or an immovable of the debtor is secured by se-
curity on the real property or immovable affected by the
environmental condition or environmental damage and
on any other real property or immovable of the debtor
that is contiguous with that real property or immovable
and that is related to the activity that caused the environ-
mental condition or environmental damage, and the se-
curity

(a) is enforceable in accordance with the law of the ju-
risdiction in which the real property or immovable is
located, in the same way as a mortgage, hypothec or
other security on real property or immovables; and

(b) ranks above any other claim, right, charge or secu-
rity against the property, despite any other provision
of this Act or anything in any other federal or provin-
cial law.

Claim for clean-up costs

(8) Despite subsection 121(1), a claim against a debtor in
a bankruptcy or proposal for the costs of remedying any
environmental condition or environmental damage af-
fecting real property or an immovable of the debtor shall
be a provable claim, whether the condition arose or the
damage occurred before or after the date of the filing of
the proposal or the date of the bankruptcy.

1992, c. 27, 5. 9; 1997, c. 12, s. 15; 2004, c. 25, s. 16; 2005, c. 47, s. 17; 2007, c. 36, s. 9.

Effect of defect or irregularity in appointment

14.07 No defect or irregularity in the appointment of a
trustee vitiates any act done by the trustee in good faith.
1992, c. 27, s. 9.

Corporations as Trustees

Majority of officers and directors must hold licences
14.08 A body corporate may hold a licence as a trustee
only if a majority of its directors and a majority of its offi-
cers hold licences as trustees.

1992, c. 27,s. 9.

Acts of body corporate

14.09 A body corporate that holds a licence as a trustee
may perform the duties and exercise the powers of a
trustee only through a director or officer of the body cor-
porate who holds a licence as a trustee.

1992, c. 27,s. 9.

Not carrying on business of trust company

14.1 Every body corporate that is incorporated by or un-
der an Act of Parliament and that holds a licence as a

dommage lié a I'environnement et touchant un de ses im-
meubles ou biens réels est garantie par une sireté sur le
bien en cause et sur ceux qui sont contigus a celui ou le
dommage est survenu et qui sont liés a l'activité ayant
causé le fait ou le dommage; la siireté peut étre exécutée
selon le droit du lieu ou est situé le bien comme s’il
s’agissait d’'une hypotheque ou autre garantie sur celui-ci
et, par dérogation aux autres dispositions de la présente
loi et a toute regle de droit fédéral et provincial, a priorité
sur tout autre droit, charge, stireté ou réclamation visant
le bien.

Précision

(8) Malgré le paragraphe 121(1), la réclamation pour les
frais de réparation du fait ou dommage lié a ’environne-
ment et touchant 'immeuble ou le bien réel du débiteur
constitue une réclamation prouvable, que la date du fait
ou dommage soit antérieure ou postérieure a celle de la
faillite ou du dépot de la proposition.

1992, ch. 27, art. 9; 1997, ch. 12, art. 15; 2004, ch. 25, art. 16; 2005, ch. 47, art. 17; 2007,
ch. 36, art. 9.

Vice ou irrégularité dans la nomination

14.07 Aucune erreur ou irrégularité dans la nomination
d’un syndic ne vicie un acte accompli de bonne foi par
lui.

1992, ch. 27, art. 9.

Sociétés

Administrateurs titulaires de licences

14.08 Une personne morale ne peut étre titulaire d'une
licence de syndic que si la majorité de ses administra-
teurs et la majorité de ses dirigeants sont titulaires d'une
telle licence.
1992, ch. 27, art. 9.

Actes des personnes morales

14.09 La personne morale titulaire d'une licence de syn-
dic ne peut exercer ses fonctions a ce titre que par l'inter-
médiaire d’'un de ses administrateurs ou dirigeants qui
est lui-méme titulaire d'une telle licence.

1992, ch. 27, art. 9.

Distinction entre les sociétés de fiducie

14.1 Toute personne morale de droit fédéral, titulaire
d’'une licence de syndic, peut exercer les fonctions de
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(m) to perform all necessary administrative duties re-
lating to the practice and procedure in the courts; and

(n) to hear and determine appeals from the decision
of a trustee allowing or disallowing a claim.

May be exercised by judge

(2) The powers and jurisdiction conferred by this section
or otherwise on a registrar may at any time be exercised
by a judge.

Registrar may not commit

(3) A registrar has no power to commit for contempt of
court.

Appeal from registrar

(4) A person dissatisfied with an order or decision of a
registrar may appeal therefrom to a judge.

Order of registrar

(5) An order made or act done by a registrar in the exer-
cise of his powers and jurisdiction shall be deemed the
order or act of the court.

Reference to judge

(6) A registrar may refer any matter ordinarily within his
jurisdiction to a judge for disposition.

Judge may hear

(7) A judge may direct that any matter before a registrar
be brought before the judge for hearing and determina-
tion.

Registrars to act for each other

(8) Any registrar in bankruptcy may act for any other
registrar.
R.S., 1985, c. B-3, s. 192; 1992, c. 27, s. 67; 2004, c. 25, s. 88.

Appeals

Court of Appeal

193 Unless otherwise expressly provided, an appeal lies
to the Court of Appeal from any order or decision of a
judge of the court in the following cases:

1) de régler et de signer toutes ordonnances et juge-
ments des tribunaux qu'un juge n’a pas réglés ou si-
gnés, et d’émettre toutes ordonnances, tous juge-
ments, mandats ou autres procédures des tribunaux;

m) d’exercer toutes les fonctions administratives né-
cessaires relativement a la pratique et a la procédure
devant les tribunaux;

n) d’entendre et de décider les appels de la décision
d’un syndic accordant ou refusant une réclamation.

Peuvent étre exercés par un juge

(2) Les pouvoirs et la juridiction, conférés a un regis-
traire par le présent article ou autrement, peuvent étre
exercés par un juge.

Mandat de dépot

(3) Un registraire n’a pas le pouvoir de délivrer un man-
dat de dépdt pour outrage au tribunal.

Appel du registraire

(4) Toute personne mécontente d'une ordonnance ou
d’une décision du registraire peut en interjeter appel a un

juge.

Ordonnance du registraire

(5) Toute ordonnance rendue ou tout acte fait par un re-
gistraire dans I’exercice de ses pouvoirs et de sa juridic-
tion est réputé étre une ordonnance ou un acte du tribu-
nal.

Renvoi a un juge par un registraire

(6) Un registraire peut renvoyer toute affaire qui releve
ordinairement de sa compétence a un juge pour qu’il en
dispose.

Renvoi a un juge

(7) Un juge peut ordonner que toute affaire devant un
registraire soit portée devant le juge pour audition et dé-
cision.

Peuvent agir I'un pour l'autre

(8) Tout registraire en matiére de faillite peut agir pour
tout autre registraire.
L.R. (1985), ch. B-3, art. 192; 1992, ch. 27, art. 67; 2004, ch. 25, art. 88.

Appels

Cour d’appel

193 Sauf disposition expressément contraire, appel est
recevable a la Cour d’appel de toute ordonnance ou déci-
sion d’un juge du tribunal dans les cas suivants :
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(a) if the point at issue involves future rights;

(b) if the order or decision is likely to affect other cas-
es of a similar nature in the bankruptcy proceedings;

(c) if the property involved in the appeal exceeds in
value ten thousand dollars;

(d) from the grant of or refusal to grant a discharge if
the aggregate unpaid claims of creditors exceed five
hundred dollars; and

(e) in any other case by leave of a judge of the Court of
Appeal.

R.S., 1985, c. B-3, s. 193; 1992, c. 27, s. 68.

Appeal to Supreme Court

194 The decision of the Court of Appeal on any appeal is
final and conclusive unless special leave to appeal there-
from to the Supreme Court of Canada is granted by that
Court.

R.S., c. B-3, s. 164; R.S., c. 44(1st Supp.), s. 10.

Stay of proceedings on filing of appeal

195 Except to the extent that an order or judgment ap-
pealed from is subject to provisional execution notwith-
standing any appeal therefrom, all proceedings under an
order or judgment appealed from shall be stayed until
the appeal is disposed of, but the Court of Appeal or a
judge thereof may vary or cancel the stay or the order for
provisional execution if it appears that the appeal is not
being prosecuted diligently, or for such other reason as
the Court of Appeal or a judge thereof may deem proper.
R.S., 1985, c. B-3, s. 195; 1992, c. 27, s. 69.

No stay of proceedings unless ordered

196 An appeal to the Supreme Court of Canada does not
operate as a stay of proceedings, except to the extent or-
dered by that Court.

R.S., c. B-3, s. 166; R.S., c. 44(1st Supp.), s. 10.

Legal Costs

Costs in discretion of court

197 (1) Subject to this Act and to the General Rules, the
costs of and incidental to any proceedings in court under
this Act are in the discretion of the court.

a) le point en litige concerne des droits futurs;

b) 'ordonnance ou la décision influera vraisemblable-
ment sur d’autres causes de nature semblable en ma-
tiére de faillite;

c) les biens en question dans I'appel dépassent en va-
leur la somme de dix mille dollars;

d) la libération est accordée ou refusée, lorsque la to-
talité des réclamations non acquittées des créanciers
dépasse cinq cents dollars;

e) dans tout autre cas, avec la permission d’un juge de
la Cour d’appel.

L.R. (1985), ch. B-3, art. 193; 1992, ch. 27, art. 68.

Cour supréme du Canada

194 La décision de la Cour d’appel sur tout appel est dé-
finitive et sans appel, sauf autorisation spéciale, accordée
par la Cour supréme du Canada, d’en appeler a ce tribu-
nal.

S.R., ch. B-3, art. 164; S.R., ch. 44(1®" suppl.), art. 10.

Suspension d’instance sur un appel

195 Sauf dans la mesure ot le jugement dont il est inter-
jeté appel est sujet a exécution provisoire malgré ’appel,
toutes les procédures exercées en vertu d’une ordon-
nance ou d’'un jugement dont il est appelé sont suspen-
dues jusqu’a ce qu’il soit disposé de I'appel; mais la Cour
d’appel, ou un juge de ce tribunal, peut modifier ou an-
nuler la suspension ou l'ordonnance d’exécution provi-
soire s’il apparait que ’appel n’est pas poursuivi avec dili-
gence, ou pour toute autre raison qui peut étre jugée
convenable.

L.R. (1985), ch. B-3, art. 195; 1992, ch. 27, art. 69.

Aucune suspension de procédures, a moins
d’ordonnance

196 Un appel a la Cour supréme du Canada ne peut
avoir pour effet de suspendre les procédures, sauf dans la
mesure ou celle-ci ’ordonne.

S.R., ch. B-3, art. 166; S.R., ch. 44(1®" suppl.), art. 10.
Frais judiciaires

Frais a la discrétion du tribunal

197 (1) Sous réserve des autres dispositions de la pré-
sente loi et des Regles générales, les frais de toutes procé-
dures judiciaires intentées sous le régime de la présente
loi, ou les frais s’y rapportant, sont laissés a la discrétion
du tribunal.
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In the Matter of the Notice of Intention to Make a Proposal of Manitok Energy Inc.
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In the Matter of the Notice of Intention to Make a Proposal of Corinthian Oil Corp.
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manager of Manitok Energy Inc.
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- and -

Prentice Creek Contracting Ltd. and Riverside Fuels Ltd.
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Reasons for Decision
of the
Honourable Madam Justice B.E. Romaine

1. Introduction

[1] The sole issue in this application is whether end-of-life obligations associated with the
abandonment and reclamation of unsold oil and gas properties must be satisfied by the Receiver
from Manitok's estate in preference to satisfying what may otherwise be first-ranking builders'
lien claims based on services provided by the lien claimants before the receivership date.
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[28] Inresponse, the Receiver advised that it was only taking possession and control of the
productive wells and, in its view, it had no obligation with respect to renounced assets (para 50).
Almost immediately, the AER issued orders requiring Redwater to suspend and abandon the
renounced assets, such work to be carried out within a short period of time (para 51).

[29]  Soon after that, the AER and the OWA applied for an order declaring that the Receiver's
renunciation of assets was void, requiring the Receiver to comply with the abandonment orders
and requiring it to fulfill its statutory obligations as licensee in relation to the abandonment,
reclamation and remediation of all of Redwater's licensed properties. The AER did not seek to
hold the Receiver liable for these obligations beyond the assets in the Redwater estate.

[30] The Receiver cross-applied, seeking approval to pursue a sales process excluding the
renounced assets and an order directing that the AER could not prevent the transfer of the
licenses of the retained assets on the basis of, among other things, a failure to comply with the
abandonment orders, refusal to take possession of the renounced assets or Redwater's
outstanding debts to the regulator (para 52).

[31] The chambers judge approved the sale procedure. It appears that at the time of the
hearing before the Supreme Court, Redwater's assets had been sold and the sale proceeds were
being held in trust (para. 108).

[32] Chief Justice Wagner made certain comments in the majority decision that are relevant to
this application.

[33] At para 75, on the issue of paramountcy, he noted that the result of a trustee's
"disclaimer" of real property, "where an environmental order has been made in relation to that
property is that the trustee is protected from personal liability, while the ongoing liability of the
bankrupt estate is unaffected."

[34] In interpreting section 14.06(4) of the BIA, the Chief Justice stated that "[u]nder s.
14.06(4)(a)(ii), a trustee is not personally liable for an environmental order where the trustee
abandons, disposes of or otherwise releases any interest in any real property", thus making it
clear that s.14.06(4)'s scope in limiting the personal liability of a trustee is not narrowed to
disclaimer in the formal sense (para 87).

[35] He notes further that "the provision is clear that, where an environmental order has been
made, the result of an act of 'disclaimer' is the cessation of personal liability" (para 86).

[36] In para 96, the Court noted that, prior to 1997, "it was unclear what effect 'disclaimers'
might have on the liability of the bankrupt estate, given that environmental legislation imposed
liability based on the achievement of the status of owner, party in control or licensee" (emphasis
added) (see also para 97).

[37] Thus, the Court concluded, disclaimer by a trustee "has no effect on the bankrupt estate's
continuing liability for orders to remedy any environmental condition or damage" (para 98).
"[The trustee] continues to have the responsibilities and duties of a 'licensee' to the extent that
assets remain in the Redwater estate" (para 114).

[38] In the majority's conclusion on whether end-of-life obligations are claims provable in
bankruptcy, Wagner, CJ found that such obligations are not claims, and therefore do not conflict
with the general priority scheme in the BIA. In support of this conclusion, he notes at para 159:
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In crafting the priority scheme set out in the BIA, Parliament intended to permit
regulators to place a first charge on real property of a bankrupt affected by an
environmental condition or damage in order to fund remediation (see s. 14.06(7)).
Thus, the BIA explicitly contemplates that environmental regulators will extract
value from the bankrupt's real property if that property is affected by an
environmental condition or damage. Although the nature of property ownership in
the Alberta oil and gas industry meant that s.14.06(7) was unavailable to the
Regulator, the Abandonment Order and the LMR replicate s.14.06(7)'s effect in
this case. Furthermore, it is important to note that Redwater's only substantial
assets were affected by an environmental condition or damage. Accordingly, the
Abandonment Orders and LMR requirements did not seek to force Redwater to
fulfill end-of-life obligations with assets unrelated to the environmental condition
or damage. In other words, recognizing that the Abandonment Orders and LMR
requirements are not provable claims in this case does not interfere with the aims
of the BIA - rather, it facilitates them. (emphasis added)

[39] It is here that the distinction between the facts of Redwater and the facts in this case
becomes apparent. In this case, the AER is seeking to require Manitok to fulfill end-of-life
obligations with assets unrelated to the environmental condition or damage represented by the
abandonment orders it has issued, assets over which Manitok no longer has ownership or control.
This change in ownership occurred prior to any action by the AER, so that the orders a) do not
apply to property over which the respondents claim a lien, and b) do not apply to contiguously
owned property at the time.

[40] The Supreme Court in paragraph 159 finds support for the conclusion that requiring
Redwater to pay for abandonment before distributing value to creditors does not disrupt the
priority scheme of the BIA by referring to section 14.06(7), which allows a regulator to place a
charge on the real property of the debtor that is contaminated or affected by an environmental
condition, but only on that property or contiguous property.

[41] The Court notes that abandonment orders "replicate s.14.06(7)'s effect". Clearly, the
decision of the Court in Redwater expands the limited scope of section 14.06(7), but it does not
appear to expand it to cover trust funds relating to the proceeds of sale of property to which the
debtors no longer have the status of "owner, party in control, or licensee" at the time the orders
were issued.

[42] Thus, the findings in Redwater do not extend to a situation, such as in this case, where
property unrelated to property that is affected by an environmental condition is sold to a new
licensee before any abandonment or reclamation orders are made, and where the new licensee
assumes the inherent end-of-life obligations for that property. In this case, the AER is not at risk
for any current costs of reclamation of the transferred property.

[43] The lien claimants were protected by the purchase agreement terms that were approved
by court order. As the funds have been held in trust in accordance with the order and the
purchase and sale agreement pending resolution of the claims, they are not property of the estate,
and would not become part of the estate unless the claims are denied. As the Court in Redwater
comments at para 114, a trustee, or Receiver/trustee in this case, has the responsibilities and
duties of a licensee "to the extent that assets remain in the ... estate".
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[44] Therefore, the decision in Redwater does not provide priority to the trust funds to the
AER in these circumstances. Assuming that the liens are valid, and that they only refer to the
Persist lands, there is no reason to deny the lien holders' claims to the proceeds in trust.

[45] It is not necessary to consider the claims of other creditors, as this application involves
only the amounts held in trust.

D. Other Submissions
1. Unjust Enrichment

[46] Both Prentice Creek and Riverside submit that the release of the trust funds to satisfy
end-of-life obligations of Manitok would be an unjust enrichment of the AER. However, whether
or not the enrichment and corresponding deprivation requirements for a finding of unjust
enrichment could be satisfied in this case, there would have been a juristic reason for the
enrichment if [ am incorrect in finding that the decision in Redwater does not extend to the facts
in this case, arising from the statutory obligation. Therefore, if I am incorrect in my interpretation
of Redwater, I would not find a constructive trust arising from unjust enrichment to be an
appropriate remedy.

2. Equity and Fairness

[47] Riverside submits that this Court could find for the lien claimants on the basis of equity
and fairness. Neither the Judicature Act nor the BIA give the Court carte blanche to do what is
fair despite binding authority. In any event, the same argument could be made on behalf of any
creditor of the debtors that supplied goods or services, particularly secured creditors, who prior
to the decision in Redwater had reason to think that they had done all that was necessary or
possible to ensure the priority of their claims.

3. Status of Lien Claimants

[48] Riverside also submits that lien claimants are not creditors; that they have a proprietary
claim that is not subject to the BIA priority scheme. This is incorrect. The essence of the lien
provisions is that they create a lien over the property that was improved or remediated, and if the
property is sold, the lien goes with the property, or, in this case the proceeds of sale held in trust.
It is a security interest subject to the priority scheme of the BIA in the same way as other
provable claims: BIA section 2, definition of "secured creditor".

IV. Conclusion

[49] In the specific circumstances of this case, I find that the Redwater decision does not
affect the rights of Prentice Creek and Riverside to the trust funds arising from the Persist
purchase of Manitok's property.

2021 ABQB 227 (CanLll)
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[120] There is no dispute that in this appeal, the
second part of the test is met. Accordingly, I will
discuss only the first and the third parts of the test.

[121] In this Court, the Regulator, supported by
various interveners, raised two concerns about how
the Abitibi test has been applied, both by the courts
below and in general. The first concern is that the
“creditor” step of the Abitibi test has been inter-
preted too broadly in cases such as the instant appeal
and Nortel Networks Corp., Re, 2013 ONCA 599,
368 D.L.R. (4th) 122 (“Nortel CA”), and that, in
effect, this step of the test has become so pro forma
as to be practically meaningless. The second con-
cern has to do with the application of the “monetary
value” step of the Abitibi test by the chambers judge
and Slatter J.A. This step is generally called the
“sufficient certainty” step, based on the guidance
provided in Abitibi. The argument here is that the
courts below went beyond the test established in
Abitibi by focusing on whether Redwater’s regula-
tory obligations were “intrinsically financial”. Under
Abitibi, the sufficient certainty analysis should have
focused on whether the Regulator would ultimately
perform the environmental work and assert a mone-
tary claim for reimbursement.

[122] In my view, both concerns raised by the
Regulator have merit. As I will demonstrate, Abitibi
should not be taken as standing for the proposition
that a regulator is always a creditor when it exercises
its statutory enforcement powers against a debtor.
On a proper understanding of the “creditor” step, it
is clear that the Regulator acted in the public interest
and for the public good in issuing the Abandonment
Orders and enforcing the LMR requirements and
that it is, therefore, not a creditor of Redwater. It is
the public, not the Regulator or the General Revenue
Fund, that is the beneficiary of those environmen-
tal obligations; the province does not stand to gain

[120] IIestincontestable que, dans le présent pour-
voi, la deuxiéme partie du critere est respectée. En
conséquence, je ne traiterai que des premiere et troi-
siéme parties.

[121] Devant notre Cour, 1’organisme de régle-
mentation, avec I’appui de divers intervenants, a
soulevé deux préoccupations quant a la fagon dont
le critere d’Abitibi avait été appliqué, tant par les
tribunaux d’instance inférieure que par les cours
en général. La premiere préoccupation concerne le
fait que I’étape « créancier » du critére a recu une
interprétation trop large dans des affaires analogues
a celle en I’espece et Nortel Networks Corp., Re,
2013 ONCA 599, 368 D.L.R. (4th) 122 (« Nortel
CA ») et qu’en réalité, cette étape du critere est si
aisément franchie qu’elle n’est appliquée que pour
la forme et qu’elle n’a pratiquement plus de sens.
La seconde préoccupation a trait a I’application de
I’étape « valeur pécuniaire » du critere d’Abitibi par
le juge siégeant en cabinet et le juge Slatter. Cette
étape regoit généralement le nom de « certitude
suffisante », compte tenu des directives données
dans Abitibi. On soutient par 1a que les tribunaux
d’instance inférieure sont allés au-dela du critere
établi dans 1’arrét Abitibi en se concentrant sur la
question de savoir si les obligations réglementaires
de Redwater étaient « intrinsequement financieres ».
Suivant I’arrét Abitibi, I’analyse de la certitude suf-
fisante aurait di étre axée sur la question de savoir
si ’organisme de réglementation effectuerait lui-
méme, au bout du compte, les travaux environne-
mentaux et ferait valoir une réclamation pécuniaire
pour le remboursement.

[122] Les deux préoccupations exprimées par 1’or-
ganisme de réglementation me paraissent fondées.
Comme je vais le démontrer, I’arrét Abitibi ne doit
pas étre considéré comme soutenant la these qu’un
organisme de réglementation est toujours un créan-
cier lorsqu’il exerce les pouvoirs d’application qui
lui sont dévolus par la loi a I’encontre d’un débiteur.
D’apres le sens qu’il convient de donner a I’étape
« créancier », il est clair que 1’organisme de régle-
mentation a agi dans 1’intérét public et pour le bien
public en rendant les ordonnances d’abandon et en
assurant le respect des exigences relatives a la CGR,
et qu’il n’est donc pas un créancier de Redwater.
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financially from them. Although this conclusion is
sufficient to resolve this aspect of the appeal, for the
sake of completeness, I will also demonstrate that
the chambers judge erred in finding that, on these
facts, there is sufficient certainty that the Regulator
will ultimately perform the environmental work and
assert a claim for reimbursement. To conclude, I will
briefly comment on why the effects of the end-of-life
obligations do not conflict with the priority scheme
in the BIA.

(1) The Regulator Is Not a Creditor of Redwater

[123] The Regulator and the supporting interveners
are not the first to raise issues with the “creditor” step
of the Abitibi test. In the six years since Abitibi was
decided, concerns about the “creditor” step and the
fact that, as it is commonly understood, it will seem-
ingly be satisfied in all — or nearly all — cases have
also been expressed by academic commentators,
such as A. J. Lund, “Lousy Dentists, Bad Drivers,
and Abandoned Oil Wells: A New Approach to Rec-
onciling Provincial Regulatory Regimes with Federal
Insolvency Law” (2017), 80 Sask. L. Rev. 157, at
p. 178, and Stewart. This Court has not had an op-
portunity to comment on Abitibi since it was decided.
However, the interpretation of the “creditor” step
adopted by lower courts, including the majority of
the Court of Appeal in this case, has focused on
certain comments found at para. 27 of Abitibi, and
the “creditor” step has accordingly been found to be
satisfied whenever a regulator exercises its enforce-
ment powers against a debtor (see, for example, C.A.
reasons, at para. 60; Nortel CA, at para. 16).

[124] GTL submits that these lower courts have
correctly interpreted and applied the “creditor” step.

C’est le public, et non I’organisme de réglementation
ou le fonds d’administration du gouvernement, qui
bénéficie de ces obligations environnementales; la
province n’est pas en mesure d’en bénéficier finan-
cierement. Bien que cette conclusion suffise pour
trancher cet aspect du pourvoi, par souci d’exhaus-
tivité, je vais aussi démontrer que le juge siégeant
en cabinet a eu tort de conclure qu’au vu des faits
de I’espece, il est suffisamment certain que 1’or-
ganisme de réglementation exécutera au bout du
compte les travaux environnementaux et présentera
une demande de remboursement. Pour conclure,
je me prononcerai brievement sur les raisons pour
lesquelles les effets des obligations de fin de vie
n’entrent pas en conflit avec le régime de priorité
établi dans la LFI.

(1) L’organisme de réglementation n’est pas un
créancier de Redwater

[123] Lorganisme de réglementation et les inter-
venants qui I’appuient ne sont pas les premiers a
cerner des problémes relativement a I’étape « créan-
cier » du critere d’Abitibi. Pendant les six années
qui ont suivi ’arrét Abitibi, des problémes au su-
jet de cette étape et le fait que, dans son acception
courante, cette étape sera toujours — ou presque
toujours — franchie ont aussi été énoncés par des
commentateurs universitaires tels que A. J. Lund,
« Lousy Dentists, Bad Drivers, and Abandoned Oil
Wells : A New Approach to Reconciling Provincial
Regulatory Regimes with Federal Insolvency Law »
(2017), 80 Sask L. Rev. 157, p. 178, et M. Stewart.
Notre Cour n’a pas eu I’occasion de commenter
I’arrét Abitibi depuis qu’il a été rendu. Par contre,
Iinterprétation de 1’étape « créancier » retenue par
des juridictions inférieures, notamment la majo-
rit€ de la Cour d’appel en I’espece, a mis 1’accent
sur certaines remarques faites au par. 27 de ’arrét
Abitibi. Sur cette base, ces tribunaux ont conclu que
I’étape « créancier » est franchie chaque fois qu’un
organisme de réglementation exerce a 1’encontre
d’un débiteur son pouvoir d’appliquer la loi (voir,
par exemple, les motifs de la Cour d’appel, par. 60;
Nortel CA, par. 16).

[124] Selon GTL, les juridictions inférieures sus-
mentionnées ont bien interprété et appliqué 1’étape
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in this case does not interfere with the aims of the
BIA — rather, it facilitates them.

[160] Bankruptcy is not a licence to ignore rules,
and insolvency professionals are bound by and must
comply with valid provincial laws during bankruptcy.
They must, for example, comply with non-monetary
obligations that are binding on the bankrupt estate,
that cannot be reduced to provable claims, and the
effects of which do not conflict with the BIA, not-
withstanding the consequences this may have for
the bankrupt’s secured creditors. The Abandonment
Orders and the LMR requirements are based on valid
provincial laws of general application — exactly the
kind of valid provincial laws upon which the BIA
is built. As noted in Moloney, the BIA is clear that
“[t]he ownership of certain assets and the existence
of particular liabilities depend upon provincial law”
(para. 40). End-of-life obligations are imposed by
valid provincial laws which define the contours of
the bankrupt estate available for distribution.

[161] Finally, as noted earlier, the BIA’s general
purpose of facilitating financial rehabilitation is
not relevant for a corporation such as Redwater.
Corporations with insufficient assets to satisfy their
creditors will never be discharged from bankruptcy
because they cannot satisfy all their creditors’ claims
in full (BIA, s. 169(4)). Thus, no conflict with this
purpose is caused by the conclusion that the end-of-
life obligations binding Redwater are not provable
claims.

IV. Conclusion

[162] There is no conflict between Alberta’s reg-
ulatory regime and the BIA requiring portions of
the former to be rendered inoperative in the con-
text of bankruptcy. Although GTL remains fully
protected from personal liability by federal law, it
cannot walk away from the environmental liabilities
of the bankrupt estate by invoking s. 14.06(4). On a

ou dommage lié a I’environnement. Autrement dit,
la reconnaissance que les ordonnances d’abandon et
exigences relatives a la CGR ne sont pas des récla-
mations prouvables en I’espece facilite I’ atteinte des
objets de la LFI au lieu de la contrecarrer.

[160] La faillite n’est pas un permis de faire abs-
traction des regles, et les professionnels de 1’insol-
vabilité sont li€s par les lois provinciales valides au
cours de la faillite. A titre d’exemple, ils doivent res-
pecter les obligations non pécuniaires liant I’actif du
failli qui ne peuvent étre réduites a des réclamations
prouvables et dont les effets n’entrent pas en conflit
avec la LFI, sans égard aux répercussions que cela
peut avoir sur les créanciers garantis du failli. Les
ordonnances d’abandon et exigences relatives a la
CGR reposent sur des lois provinciales valides d’ap-
plication générale et elles représentent exactement
le genre de loi provinciale valide sur lequel se fonde
la LFI. Tel qu’il est signalé dans Moloney, la LFI
indique clairement que « [l]a propriété de certains
biens et ’existence de dettes particulieres relévent
du droit provincial » (par. 40). Les obligations de
fin de vie sont imposées par des lois provinciales
valides qui définissent les contours de Iactif du failli
susceptible d’étre partagé.

[161] Enfin, rappelons que 1’objet général de
la LFI de favoriser la réhabilitation financiere ne
concerne pas une société comme Redwater. Les
sociétés n’ayant pas assez de biens pour satisfaire
leurs créanciers ne seront jamais libérées de leur
faillite puisqu’elles ne peuvent acquitter entiere-
ment toutes les réclamations de leurs créanciers (LF1,
par. 169(4)). Ainsi, la conclusion selon laquelle les
obligations de fin de vie incombant a Redwater ne
sont pas des réclamations prouvables n’est a1’ origine
d’aucun conflit avec cet objet.

IV. Conclusion

[162] Il n’y a aucun conflit entre le régime de ré-
glementation de I’ Alberta et la LFI en raison duquel
des parties du premier doivent étre inopérantes dans
le contexte de la faillite. Bien que GTL demeure
entierement dégagé de toute responsabilité person-
nelle par le droit fédéral, il ne peut se soustraire aux
engagements environnementaux qui lient I’actif du
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proper application of the Abitibi test, the Redwater
estate must comply with ongoing environmental ob-
ligations that are not claims provable in bankruptcy.

[163] Accordingly, the appeal is allowed. In Al-
berta Energy Regulator v. Grant Thornton Limited,
2017 ABCA 278, 57 Alta. L.R. (6th) 37, Wakeling
J.A. declined to stay the precedential effect of the
Court of Appeal’s decision. As he noted, the inter-
ests of the Regulator itself were already protected.
Pursuant to earlier orders of the Alberta courts, GTL
had already sold or renounced all of Redwater’s as-
sets, and the sale proceeds were being held in trust.
Accordingly, the Regulator’s request for an order that
the proceeds from the sale of Redwater’s assets be
used to address Redwater’s end-of-life obligations is
granted. Additionally, the chambers judge’s declara-
tions in paras. 3 and 5-16 of his order are set aside.

[164] As the successful party in the appeal, the
Regulator would normally be entitled to its costs.
However, the Regulator specifically did not seek
costs. Accordingly, there will be no order made as
to costs.

The reasons of Moldaver and Co6té JJ. were de-
livered by

COTE J. (dissenting) —
I. Introduction

[165] Redwater Energy Corporation (“Redwater”)
is a bankrupt oil and gas company. Its estate prin-
cipally consists of two types of properties or as-
sets: valuable, producing oil wells and facilities that
are still capable of generating revenue; and value-
negative, non-producing assets, including depleted
wells that are subject to onerous environmental li-
abilities. Redwater’s receiver and trustee in bank-
ruptey, Grant Thornton Limited (“GTL”), purports
to have disclaimed ownership of the non-producing

failli en invoquant le par. 14.06(4). D’ apres une juste
application du critere d’Abitibi, I’actif de Redwater
doit respecter les obligations environnementales
continues qui ne sont pas des réclamations prou-
vables en matiere de faillite.

[163] En conséquence, le pourvoi est accueilli.
Dans Alberta Energy Regulator c. Grant Thornton
Limited, 2017 ABCA 278, 57 Alta. L.R. (6th) 37, le
juge Wakeling a refusé de suspendre 1’effet de pré-
cédent de I’arrét rendu par la Cour d’appel. Comme
il I’a fait remarquer, les intéréts de I’organisme de
réglementation lui-méme étaient déja protégés.
Conformément aux ordonnances rendues auparavant
par les tribunaux albertains, GTL avait déja vendu
I’ensemble des biens de Redwater ou y avait renoncé
et le produit de la vente a été détenu en fiducie. Ainsi,
la Cour rend I’ordonnance demandée par I’ organisme
de réglementation selon laquelle le produit de la
vente des biens de Redwater doit étre utilisé pour
satisfaire aux obligations de fin de vie de Redwater.
En outre, les déclarations du juge siégeant en cabinet
qui figurent aux par. 3 et 5-16 de son ordonnance
sont annulées.

[164] Puisqu’il a gain de cause dans le cadre de ce
pourvoi, I’organisme de réglementation aurait nor-
malement droit aux dépens. Toutefois, il a expressé-
ment mentionné ne pas les demander. C’est pourquoi
aucune ordonnance ne sera rendue a cet égard.

Version frangaise des motifs des juges Moldaver
et Coté rendus par

LA jUGE COTE (dissidente) —
I. Introduction

[165] Redwater Energy Corporation (« Redwater »)
est une société pétroliere et gaziere en faillite. Son
actif se compose principalement de deux types de
biens : des puits de pétrole et des installations pétro-
lieres de valeur productifs qui sont encore suscep-
tibles de générer un revenu; et des biens inexploités
ayant une valeur négative, notamment des puits taris
auxquels se rattachent de lourds engagements en-
vironnementaux. Le séquestre et syndic de faillite
de Redwater, Grant Thornton Limited (« GTL »),

2019 SCC 5 (CanLll)
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2012
Section 2 RESPONSIBLE ENERGY DEVELOPMENT ACT Chapter R-17.3

(i1) by the Lieutenant Governor in Council pursuant to
section 68;

(s) “specified enactment” means
(i) the Environmental Protection and Enhancement Act,
(ii) the Public Lands Act,
(iii) the Water Act,
(iv) Part 8 of the Mines and Minerals Act,

(v) aregulation under an enactment referred to in subclauses
(i) to (iv), or

(vi) any enactment prescribed by the regulations.

(2) A reference in this Act to “any other enactment” means a
reference to an energy resource enactment or a specified enactment
where the context so requires.

Mandate of Regulator
2(1) The mandate of the Regulator is

(a) to provide for the efficient, safe, orderly and
environmentally responsible development of energy
resources in Alberta through the Regulator’s regulatory
activities, and

(b) in respect of energy resource activities, to regulate
(i) the disposition and management of public lands,
(i) the protection of the environment, and

(iii) the conservation and management of water, including
the wise allocation and use of water,

in accordance with energy resource enactments and, pursuant to
this Act and the regulations, in accordance with specified
enactments.

(2) The mandate of the Regulator is to be carried out through the
exercise of its powers, duties and functions under energy resource
enactments and, pursuant to this Act and the regulations, under
specified enactments, including, without limitation, the following
powers, duties and functions:
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Section 2 RESPONSIBLE ENERGY DEVELOPMENT ACT Chapter R-17.3

(a)

(b)

(©)

(d)

(©)

®

(2

(h)

(1)

W)

to consider and decide applications and other matters under
energy resource enactments in respect of pipelines, wells,
processing plants, mines and other facilities and operations
for the recovery and processing of energy resources;

to consider and decide applications and other matters under
the Public Lands Act for the use of land in respect of energy
resource activities, including approving energy resource
activities on public land;

to consider and decide applications and other matters under
the Environmental Protection and Enhancement Act in
respect of energy resource activities;

to consider and decide applications and other matters under
the Water Act in respect of energy resource activities;

to consider and decide applications and other matters under
Part 8 of the Mines and Minerals Act in respect of the
exploration for energy resources;

to monitor and enforce safe and efficient practices in the
exploration for and the recovery, storing, processing and
transporting of energy resources;

to oversee the abandonment and closure of pipelines, wells,
processing plants, mines and other facilities and operations
in respect of energy resource activities at the end of their life
cycle in accordance with energy resource enactments;

to regulate the remediation and reclamation of pipelines,
wells, processing plants, mines and other facilities and
operations in respect of energy resource activities in
accordance with the Environmental Protection and
Enhancement Act;

to monitor energy resource activity site conditions and the
effects of energy resource activities on the environment;

to monitor and enforce compliance with energy resource
enactments and specified enactments in respect of energy
resource activities.
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RSA 2000
Section 26.1 OIL AND GAS CONSERVATION ACT Chapter O-6

(c) refuse the application.
RSA 2000 cO-6 s26;2012 cR-17.3 s97(31)

Security deposit
26.1 Where, on the written request of a licensee of a large facility
or one or more working interest participants who have a 50% or
greater share in a large facility, the Regulator requires the licensee
to provide a security deposit in respect of the large facility, each
working interest participant in the large facility is responsible for
paying its share of the security deposit to the licensee in proportion

to its share in the facility.
2009 ¢20 s7;2012 cR-17.3 s97(31)

Reasonable care, measures to prevent

impairment or damage
26.2(1) A licensee or approval holder shall provide reasonable
care and measures to prevent impairment or damage in respect of a
well, facility, well site or facility site.

(2) If, in the opinion of the Regulator, a licensee or approval
holder has failed or is unable to provide reasonable care and
measures to prevent impairment or damage in respect of a well,
facility, well site or facility site, the working interest participants in
the well, facility, well site or facility site shall provide reasonable
care and measures to prevent impairment or damage in respect of
the well, facility, well site or facility site.

(3) Ifreasonable care and measures to prevent impairment or
damage in respect of a well, facility, well site or facility site are not
being provided in a manner satisfactory to the Regulator, the
Regulator may order the licensee, a working interest participant or
a delegated authority under Part 11 to provide reasonable care and
measures to prevent impairment or damage in respect of the well,
facility, well site or facility site and may impose any terms or
conditions that the Regulator determines are necessary in the order.

(4) The provision of reasonable care and measures to prevent
impairment or damage in respect of a well, facility, well site or
facility site must be carried out in accordance with the rules and

any terms or conditions imposed by the Regulator.
2020 c4 s1(8)

Suspension and abandonment

27(1) Subject to subsection (2), a licensee or approval holder shall
suspend or abandon a well or facility when directed by the
Regulator or required by the regulations or rules.

(2) Notwithstanding subsection (1),
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RSA 2000
OIL AND GAS CONSERVATION ACT Chapter O-6

(a) if the Regulator so directs, a well or facility must be
suspended or abandoned by a working interest participant
other than the licensee or approval holder, and

(b) with the consent of the Regulator, a well or facility may be
suspended by a working interest participant other than the
licensee or approval holder.

(3) The Regulator may order that a well or facility be suspended or
abandoned where the Regulator considers that it is necessary to do
so in order to protect the public or the environment.

(4) A suspension or abandonment must be carried out in

accordance with the regulations or rules.
RSA 2000 cO-6 527;2012 cR-17.3 s97(31),(33)

Suspension, abandonment by Regulator

28 If, in the opinion of the Regulator, a well or facility is not
suspended or abandoned in accordance with a direction of the
Regulator or the regulations or rules, the Regulator may

(a) authorize any person to suspend or abandon the well or
facility, or

(b) suspend or abandon the well or facility on the Regulator’s

own motion.
RSA 2000 cO-6 528;2012 cR-17.3 s97(31),(32),(33)

Continuing liability

29 Abandonment of a well or facility does not relieve the
licensee, approval holder or working interest participant from
responsibility for the control or further abandonment of the well or

facility or from the responsibility for the costs of doing that work.
2000 c12 s1(15)

Costs

30(1) Subject to subsection (2), the suspension costs,
abandonment costs, remediation costs and reclamation costs for a
well and well site or facility and facility site must be paid by each
working interest participant in accordance with their proportionate
share in the well or facility.

(1.1) Subject to subsection (2), the costs paid by a person who is
subject to an order under section 26.2(3) in providing reasonable
care and measures to prevent impairment or damage in respect of a
well, facility, well site or facility site must be paid by each working
interest participant in accordance with their proportionate share in
the well or facility.
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produce for decades. However, while the Abandonment and Reclamation Obligations may not
crystallize for some time, they are inevitable; no well produces forever.

[87] The time at which the Abandonment and Reclamation Obligations with respect to any
particular well must be performed is variable:

(a) With respect to a newly drilled well the Abandonment and Reclamation Obligations
may only manifest themselves decades in the future.

(b) Once the production of a well has peaked, and its most productive years are behind
it, it may be possible to predict with some degree of certainty when the
Abandonment and Reclamation Obligations will have to be performed. The closer
one gets to the end of production, the more precise the date of reclamation will
become.

(©) But once a well has been exhausted, production has stopped, and the well has been
shut-in, the Abandonment and Reclamation Obligations have crystallized. The
Abandonment and Reclamation Obligations may be unperformed, but they are no
longer “contingent” in either sense. The owner of the well is under a public duty to
shut in the well and reclaim the surface.

The further reclamation is in the future, the more difficult it will be to quantify the Abandonment
and Reclamation Obligations. Even if Abandonment and Reclamation Obligations can be said to
be “contingent” liabilities, that is sufficient in law for some purposes: Tannis Trading Inc v
Coldmatic Refrigeration of Canada Ltd, 2010 ONSC 5747 at paras. 24-25, 85 BLR (4th) 77;
Manufacturers Life Insurance Co v AFG Industries Ltd, 2008 CanLlII 873 at para. 30, 44 BLR
(4th) 277 (ONSC). Further, the present value of the Abandonment and Reclamation Obligations
will directly depend on how far into the future they will arise. Abandonment and Reclamation
Obligations are unliquidated, some of them may be more immediate than others, and their quantum
1s uncertain, but they are still inevitable. They exist whether or not abandonment notices have been
issued by the Alberta Energy Regulator. Abandonment and Reclamation Obligations may not be
entirely a current liability or obligation, but they are a real liability or obligation. They are routinely
reported on the balance sheets of oil and gas companies, including those of Perpetual Energy
Parent.

[88] The evidence on this record is that prior to the Aggregate Transaction, the Perpetual
Operating Trust held oil and gas properties in all these categories. The KeepCo Assets and the
Retained Interests were still producing; they did not carry immediate Abandonment and
Reclamation Obligations. The Goodyear Assets, on the other hand, were all “mature”, and their
Abandonment and Reclamation Obligations were more immediate. Further, by the time of the
Asset Transaction, the record suggests the Goodyear Assets included 910 shut in wells and 727
abandoned wells, meaning that some portion of the obligation to reclaim was due to be performed
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or was imminent. The exact cost of reclamation may have been unknown and unquantified, but
the obligation was no longer “contingent”; the obligation was merely unperformed.

[89] The extent of the Abandonment and Reclamation Obligations associated with the Goodyear
Assets is not clear at this stage of the proceedings. When Perpetual Energy Parent publicly
announced the pending Aggregate Transaction, it advised the market that it expected to relieve
itself of $87 million of Abandonment and Reclamation Obligations. Perpetual/Sequoia reported
them on its balance sheet at $131 million, and after the transaction closed, Perpetual Energy Parent
announced it had shed $131 million of Abandonment and Reclamation Obligations. The Trustee
in Bankruptcy estimates that the Abandonment and Reclamation Obligations were actually $218.9
million, comprising $98.8 million of abandonment costs, $93.2 million in reclamation costs, and
$26.8 million related to other facilities: reasons at para. 368. For the purposes of these appeals the
exact quantum is not material; it is sufficient to note that the amount involved is potentially
substantial.

The Effect of the Redwater Decision

[90] Redwater Energy Corporation was a bankrupt oil and gas company. It had about 20
producing wells that were of value, but it had over 100 other wells that were either depleted or
shut in, and had no value. In fact, there was a significant liability associated with the depleted
wells, because they had to be reclaimed. In effect, these wells had “negative value”: Redwater at
para. 2.

[91] Redwater Energy’s trustee in bankruptcy proposed to sell off the valuable wells, and use
the proceeds to pay the secured creditor. That would leave the bankrupt shell of Redwater Energy
with the depleted wells, and no funds to pay for reclamation. The trustee in bankruptcy needed
permission from the Alberta Energy Regulator to transfer the licences for the valuable wells to the
third party purchaser. The Alberta Energy Regulator refused to approve the transfers, unless the
proceeds were used to reclaim the abandoned wells; those proceeds could not be paid to the secured
creditor. The trustee in bankruptcy responded that it did not intend to comply with the
environmental remediation orders that had been issued, and that the obligation to reclaim the wells
was a ‘“claim provable in bankruptcy”: Redwater at paras. 50-52. As such, the reclamation
obligations had to be dealt with within the bankruptcy process, and they would be treated like the
claims of all other unsecured creditors. The reclamation obligations would effectively be
extinguished by operation of the bankruptcy: Redwater at paras. 114, 117.

[92] Redwater held that there was no constitutional conflict between the applicable federal and
provincial legislation. The non-constitutional issue in Redwater was focused: were the reclamation
obligations a “claim provable in bankruptcy” under s. 121 of the Bankruptcy and Insolvency Act?
If they were, those obligations would be extinguished in the bankruptcy. If not, what was the
trustee in bankruptcy’s obligation with respect to them?
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[93] Redwater at para.119 confirmed the test for determining whether an environmental liability
is a “claim provable in bankruptcy”, previously set in Newfoundland and Labrador v
AbitibiBowater Inc., 2012 SCC 67, [2012] 3 SCR 443. First, there must be an obligation owed to
a “creditor”. Second, the obligation must be incurred before the bankruptcy. Third, it must be
possible to attach a monetary value to the obligation. The end-of-life obligations did not fit the
test, because there was no “creditor”. Neither the Alberta Energy Regulator nor the Orphan Well
Association was owed any debt; the environmental obligation was owed to the public: Redwater
at paras. 122, 134-35. Further, there was insufficient certainty in the quantum of the Abandonment
and Reclamation Obligations to make them a “claim provable in bankruptcy”, because there was
no certainty that the Alberta Energy Regulator would perform the remediation work: Redwater at
paras. 145, 149, 154.

[94] Redwater does not stand for the proposition that Abandonment and Reclamation
Obligations are not a liability or obligation of the bankrupt corporation. The Bankruptcy and
Insolvency Act provides that in some circumstances the trustee in bankruptcy is “not personally
liable” for environmental obligations. The Supreme Court ruled that these provisions protect the
trustee, “while the ongoing liability of the bankrupt estate is unaffected”: Redwater at paras. 74-
75. A trustee who “disclaims” assets is protected from personal liability, but “the liability of the
bankrupt estate is unaffected”: Redwater at paras. 93, 98. Claims that are “not provable in
bankruptcy” remained an obligation that the bankrupt had to discharge to the extent it has assets:
Redwater at para. 118. Having received the benefit of the oil wells, the bankrupt corporation
“cannot now avoid the associated liabilities”: Redwater at para. 157. Trustees in bankruptcy must
comply with non-monetary obligations that cannot be reduced to “provable claims”: Redwater at
para. 160. Accordingly, an order was given that the proceeds of the sale of Redwater’s assets could
not be paid to its secured creditor, but had to be used to address its “end-of-life” obligations:
Redwater at para. 163.

[95] The case management judge focused on the fact that Redwater confirmed that the Alberta
Energy Regulator is not a “creditor” with respect to the Abandonment and Reclamation
Obligations, and accordingly the Abandonment and Reclamation Obligations cannot be a “claim
provable in bankruptcy”. That much is an accurate reading of Redwater, but it does not mean that
Abandonment and Reclamation Obligations are “assumptions and speculations” that do not exist,
that they are not an obligation or liability of Perpetual/Sequoia, or that they should be valued at
“nil”. The Abandonment and Reclamation Obligations are an obligation of Perpetual/Sequoia,
owed “to the public” and the surface landowners, but which are nevertheless obligations which the
trustee of a bankrupt corporation cannot ignore. Not only did Redwater confirm that Abandonment
and Reclamation Obligations are a continuing obligation of a bankrupt corporation, that decision
confirms that those obligations had to be discharged even in priority to paying secured creditors.

[96] The case management judge held that Perpetual/Sequoia “could not have assumed liability”
for the Abandonment and Reclamation Obligations, even though the Asset Transaction specifically
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