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PART 1 LIST OF DOCUMENTS TO BE RELIED UPON

1. The Notice of Motion with the Proposed Order attached as Appendix

c(.l”,
>

2. Thirty-Third Report of the Monitor dated December 10, 2020 (the
“Thirty-Third Report™); and

3. Such further and other materials as counsel may advise and this Court
may permit.

LEGAL_1:61312406.2



PART 11 STATUTORY PROVISIONS AND AUTHORITIES TO BE
RELIED UPON

Tab

1 QBR 2.03, 3.02(1), 16.04, 16.08, 37.06(6) and 37.08(2)

2 Companies’ Creditors Arrangement Act, R.S.C., c. C-36, as amended
(hereinafter “CCAA™) ss. 11 and 11.02

3 Worldspan Marine Inc. (Re), 2011 BCSC 1758



PART IIT

_3-

LIST OF POINTS TO BE ARGUED

1.

(a)

(b)

(c)

(a)

(b)

(c)

This motion is for Orders:

validating and abridging the time for service of the Notice of Motion and
supporting materials such that the motion is properly returnable on

December 16, 2020, at 9:00 a.m. and dispensing with further service;

extending the Stay Period until November 15, 2021; and

approving the Thirty-Third Report and the activities described therein.

The key points to be argued on this motion are as follows:

Validating Service: An order validating and abridging the time for service
should be granted because the service effected and notice provided has

been sufficient to bring these proceedings to the attention of the recipients;

Stay Of Proceedings: An order extending the Stay Period is appropriate to
enable the Monitor to continue implementing the steps contemplated by

the Plan; and

Approving Reports and Activities: The stakeholders have had a reasonable
opportunity to review and take issue with the Thirty-Third Report and the

activities described therein. This Report should be approved.



A. Validating Service

3. Notwithstanding the ordinary requirements of service under the QBR, this
Court has authority to abridge the time requirements, to validate defective service or even

dispense with service where necessary in the interest of justice.

(Tab 1 - QBR 2.03, 3.02(1), 16.04, 16.08, 37.06(6) and 37.08(2))

4. The Notice of Motion was served on all parties listed in the service list

(prepared in accordance with paragraph 66 of the Initial Order) on December 10, 2020.

5. It is respectfully submitted that the service effected and notice provided
has been sufficient to bring these proceedings to the attention of the recipients and it is
appropriate in the circumstances for this Honourable Court to validate service and

proceed with the hearing of the relief requested.

B. The Stay Of Proceedings Should Be Extended

6. The existing stay expires on December 18, 2020. It is necessary to extend
the stay to enable the Monitor to continue to implement the steps contemplated by the

Plan and address other estate matters.

7. CCAA 11.02 gives the Court discretion to grant or extend a stay of
proceedings. CCAA 11.02(2) applies when a stay of proceedings is requested other than
on an initial application. It provides as follows:

11.02(2) A court may, on an application in respect of a

debtor company other than an initial application, make an
order, on any terms that it may impose,
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(a) staying, until otherwise ordered by the court, for
any period that the court considers necessary, all
proceedings taken or that might be taken in respect
of the company under an Act referred to in

paragraph (1)(a);

(b) restraining, until otherwise ordered by the court,
further proceedings in any action, suit or proceeding
against the company; and

(c) prohibiting, until otherwise ordered by the court,
the commencement of any action, suit or proceeding
against the company.

8. According to CCAA 11.02(3), the Court must be satisfied that
(a) circumstances exist that make the order appropriate; and (b) the applicant has acted

and is acting in good faith and with due diligence.

(Tab 2 — CCAA, s. 11.02(3))

0. As set out in the Thirty-Third Report, the Monitor believes that the

Applicants have acted and continue to act in good faith and with due diligence.

10. In addition, since the date of the Thirty-Second Report of the Monitor,
progress has been made in implementing the Post-Plan Implementation Date Transactions
and the Schedule “B” Steps. The outstanding sales tax issues have been resolved with
Revenue Quebec. The Monitor understands that the Applicants' accountants will be in a
position to file the Final Returns and requests for Compliance Certificates in January

2021.

11. In considering whether circumstances exist that make the order
appropriate, the Court “must be satisfied that an extension of the Initial Order and stay

will further the purposes of the CCAA.” The Monitor believes that an extension of the



-6 -

Stay Period until November 15, 2021 is appropriate, as it will allow the Monitor, in
consultation with the Applicants, to among other things, continue implementing the steps
contemplated by the Plan, including waiting for the CRA and Revenue Quebec to issue

clearance certificates.

(Tab 3 — Worldspan Marine Inc. (Re), 2011 BCSC 1758 [Pearlman J.] at
paras. 13-15)

C. Approval Of Monitor’s Reports And Activities

12. In accordance with the practice that has developed, the stakeholders have
had a reasonable opportunity to review and take issue with the Thirty-Third Report and
the activities described therein and, absent any significant objection, this Report should

be approved by this Honourable Court.

CONCLUSION

13. It is respectfully submitted that this Honourable Court ought to grant the
proposed order as it is consistent with the underlying purposes of the CCAA and will

benefit the Applicants’ estate and stakeholders.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 10th day of December, 2020.

OSLER, HOSKIN & HARCOURT LLP TAYLOR McCAFFREY LLP
P.O. Box 50, 100 King Street West

1 First Canadian Place 2200-201 Portage Avenue

Toronto, ON M5X 1B8

Marc Wasserman (LSO#44066M)
Tel: 416.862.4908
Email: mwasserman(@osler.com

Michael De Lellis (LSO# 48038U)
Tel: 416.862.5997
Email: mdelellis@osler.com

Winnipeg MB R3B 3L3

David R.M. Jackson
Tel:  204.988.0375
Email: djackson@tmlawyers.com



Mary Paterson (LSO#51572P)
Tel: 416.862.4924
Email: mpaterson@osler.com






Munitoba [aws Page 1 of' |

COURT MAY DISPENSE WITH COMPLIANCE

203 The courl may, only where and as necessary in the interest of justice, dispense will compliance with any

atany time

i veb? povanb.ca/laws/irules/gbrl ¢.php 362019



Munitaba Laws Jape 1ol

Goneral powers of court
The court may by order extend or abridge any time prescribed by these rules or an order, on such lerms

hipaiawe b2 povanb.ca/laws/rules/y brle.php 362019
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Mantioha Laws

ape Lol

SUBSTITUTED SERVICE OR DISPENSING WITH SERVIGE

Where order may be made

16.04(1) Where il appears. o the courl Ihat it is impractical for any reason lo efiect prompt service of an
originating process of any other document required to be served personally or by an alternative 1o personal
service the courl may make an order for substituled service or, where necessary in the interest of justice, may
dispense with service.,

fxception

1) Subrule (1) does nol apply when service must be made in accordance with the Hague Scrvice

Canvention.

Effective date of service

In an order for substituted service, the courl shall specify when sefvice in accordance with the order 1

Service dispensed with

Where an order is made dispensing with service of a document, the documenl shall be deemed 1o
en served on the date the order is signed, for Ihe purpose of the computation of time under these rules.

Shwe b2 povanb.ea/laws/rules/qbrle.php 30612014
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VALIDATING SERVICE

16.08(1)  Where & docurmnent has beoen served in an unauthorized or regular manner, the courl may make an

order validating the service where the courl is satisfied that,
(a) (he documeni came to the nolice of the person fo be served; or

n o e

(by e document was served in such a manner that it would have come to the nolice of the pe
served. except for the person's own allempls © evade survice,

made in accordance with the Hague Service

Convention.

362019

it/ Aweb? govanb.cadlaws/rules/gbrle.php
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Time for service
A7.06(8)  Where a maotion is made on notice, the notice of motion shall be served at least {our days before the

date on which the molion is to be heard.

Aweh2.pov.amb.callawsirules/qbrlephip 3672019
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immediate hearing where urgent, ete.
37.08(2)  In a case of urgency or where otherwise appropriate, the judge or master may proceod to hear the

notion

Bipraveb?2 pov.mbea/laws/rules/qbrle. phyp






Companies” Creditors Arrangement Act Page 1ol

General power of court

11 Despite anything in the Bankruptcy and Insolvency Acl or the Winding-up and
Restructunmg Act, if an application is made under this Act in respect of a debtor
company, the court, on the application of any person interested in the matter, may,
subject lo the restrictions set out in this Act, on notice to any other person or without
notice as it may see fit, make any order that it considers appropriate in the

chreumstances.

hitps:Aaws-lolsjust ice.ge.cafenglacts/C-36/page-3.himl 3/6/2019



Companies” Creditors Arrangement Act Page | of 2

Stays, ete. — initial application
11.02 (1) A court may, on an initial application in respect of a debtor company, make
an order on any terms that it may impose, effective for the period that the courl
considers necessary, which period may not be more than 30 days,
a) staving. until otherwise ordered by the court, all proceedings taken or that
ying Y
might be taken in respect of the company ynder the Bankrupley and Insolvency
Act or the Winding-up and Restructuring Act,
() restraining, until otherwise ordered by the court, further proceedings in any
action, suit or proceeding against the company; and
(¢} prohibiting, until otherwise ordered by the court, the commencement of any
action, suit or proceeding against the company.

Stays, ete. — other than initial application
(2) A court may, on an application in respect of a deblor company other than an
initial application, make an order, on any tenms that it may impose,

(a) staying, until otherwise ordered by the court, for any period that the court
considers necessary, all proceedings taken or that might be taken in respect of
the company under an Act referred to in paragraph (1)(a);

(b) restraining, until otherwise ordered by the court, further proceedings in any
aclion, suit or proceeding against the company; and

(¢} prohibiting, until oltherwise ordered by the courl, the commencement of any
action, suit or proceeding against the company.

Furden of proof on application

(3) The court shail not make the order unless
(a) the applicant satisfies the court that circumstances exist that make the order
appropriate; and

{(b) in the case of an order under subsection (2), the applicant also satisfies the
sourt that the applicant has acted, and is acting, in good faith and with due

ciligence.

Restriction
(4) Orders doing anything referred to in subsection (1) or (2) may only be made

under this section.

httpslaws-lois. justice.ge.ca/eng/acts/C- 36/page-3.html 362019
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AMarine die, {Re)

ot e AN

IRTHROLUCTION

i1 O Decerrber 16, 2011, on the application of the petitioners, | granted an
arder confirming and exiending the tnitial Order and stay pronounced June 8, 2011,
and subseguently confirmed and extendad to Decembar 96, 2011, by @ further 119

days to April 18, 2012, When | made the order, | informed counsel that Twaould

provide wiitten Reasans Yor Judgmant. These are my Heasons,
POSITIONS OF THE PAINTHES

2} The petitionens apply for the extension of the Initial Ordesr to Apidl 13, 2012 in
prder to permit theo additicnal ing 1o Wik toward 4 play of arrangemeant by
sontinuing the marketing of the Vessel QIFO14226C0107 (the "Vessel") with Fraser
yachis, lo explore potential Debior in Possession CDIPY thancing to somplete
sonstuction of the Vessel pending & sale, and o resolve priorities among in rem

claime ngainst e Vossel

[3] The application of the petitioners for an exdension of the Initfal Order and stay
was pither supported, or nol epposed, by all of the crediiors who have participated in

these proseedings, other than the respondent, Harry Sargeant 1L

i3 The Monltor supporis the extension ag the bost aption available fo all of the

craditars wnd stakeholders ol this time,

5y Theus proceadings had their genesie in @ dispute buiween thie pelitionsy
Worldspan Marine Ine. and Mr. Bagoeant, Dn February 28, 2008, Woddspan
antered inlo & Vesse! Conglruction Agresment with Mr. Suryeant t for the cotstruction
of e Vessel, a 144400t gustom motor yachl, A dispule arose between Worldspan
anhd Mi. ff:3ai!‘giji%23f’si soncerning the cost of conslruction. I January 2010 W,
Bargeant ceased malkdng poymeits 10 Warldspan under the Vegsal Conslruction

Agraeamant

Page 3



Werldspan Masine foe. (Rej |

s continued construction untl April 2010, by which time thy ttal

{051 The potlifoners
sargeant totalled approximataly $4.9 willion, I April or May

arrears involced to M. &
2040, the pelitioners cessed construction of the Ve asel and the petitioner Quecnship
faid off 97 smiployees who were then working on the Yessel, The patitioners
maintain that M Sargeants fallute to pay moniey due to therm under the Vessel
Construction Agreermeant resultad in thelr nsolvency, and led 1o their gpplication for
rallef under the Companies' Creditors Arrangoment Act, R.5.C, 1885, &, G-30,

(“COAAY In these proceadings.

| WMir, Sargeant contends that the petitioners overcharged him, Fo claims
against the petitioners, and againet the ac yel unfinished Yessel for the il amaeunt

L. pald toward its cansteuction, which lotals $20,045,924.05,

{31 Mr. Sargeant submits that the petitfoners ara uhable to astablish that
clrcumstances exist that make an order extending the Initha) Order appropriate, ot
that they have acfed and conlinue 1o act in good faith anc with dus diigence. He
says that the potitioners have no prospect of presa nting « viable plan of
arrangement to thelr ereditors, Mr, Sargeant also sontends that the petitionars have
showin & Tack of good faith by fafling to disclose to the Court that the two principals of
Waorldspan, Mr, Blane, and Mr. Bameft sre engaged i a dispute in the United States
District Gourt for the Southarn District of Florda whers Mr, Barneitis suing Wy, Blane

for fraud, breach of Adusiary duty and conversion respecting monies invested ju

LIt oo d govemzen
EARCIR W B SLE RN

A

19 Mr. Sargeant drew the Cowrt's attention o Exhibit 22 o the complaint filed in
the United States District Court by My, Baraedt, which ig o dermand lnttar dated June
20, 2001 from Mr, Barnetls Florda counsel to M B3 if,mu stating:

Your fraudulent sctions not only caused monetary damage 1o

M, Barnadt, but also cavsed frermendous damage 10 Worls ,y.

&l
specitically, vour taking My, Barnetl's money for your cwn us u‘
w, c,m [mwy \nf iy ll(,:l nwclnd mplw \mur Pt o, World Gps

1. More
)15\/(’(1

o




aone 1o th ynpany, Your deplorable actions ditectly caused the

demise of whet could have been a suceessiul and innovative new

company” (underlining added)
[10]  Mr. Sargeant says, and | accept, that he is the cus stomer refarred o n the
demand leter, He submits that the sllegations contained i the co: riplaint and
demend letler lend credence to his olaim that Worldspai praached tie Vessel
Consteustion Agreement by engaging In dishonaest t husiness practives, and over
pilled ki, Forther, M, Sargaant says thal the pu‘t:{mnm % failure to disclose this
dispule betwean the principals of Workls span, In addition to demotistrating a lack of
good faith, reveals an internal division that diminishes the prospacte of Worldspea

wuhmunq in muginess,

[19]  As yet, there hag been no judiclal determination of the allegations made by

M. Barseit n his complaint against Mr. Blans.
PRGCHESION AN ANALYGR

(e Onoan applivation for an axtansion of a stay pursuant to s, VLO2(2) of the
GOAA, the peliionars must establish that they have met the test set oul in ¢
119 .()?..(3):
(9) whethor ciroumstances exist that make the arder appropriate; and
(b) whether he applicant has acted, and is acting, In geod falth and with dus
diligense,
[18]  In consideting whether “gircumsiances s exlat that make the order appropriate’,
e epurt must be satistied that an extenslon of the iitlal Order and stay will furthar

the purposas of the CCAA,

{141 In Century Servives Inc. v. Canada (Attorney Goneral), |201013 8GR, 379 at

paca, 70, Deschamps J., for the Cotut, stated:

. Appropriateness under the COAA 1s asse waed by higulrng whather the
Uldu sougnt advancas the policy objective g undertying the COAA. Tho
gquestion Js whether the o:u(,r will usatully further efforts 1o achiove the
wmndml puipose of the ("L,/\’\ - gyvoiding the sacial and aconomie losses

seudting frorn liguidation of an Inselvent cormpany. fwould add that
,xpm ppriatenzas oxdends not ouly © e purposs ot thes order, buft also to the

Paya §




Wearfels o e

maang it employs, Couils showld be mindful that chances for sucoessing
reorgunizations are bﬂhdlibﬁ whers partivlpants achivve common ground
and all stakeholders are tented as advantageously and ity as he
siictimestaneeas permit,

{151 Afreguently oited staternent of the purpose of the GOAA §s Tound in Ghiaf

Ready Fooda Lid. v, Horghong Bank of Canada (1980), 51 B.GLR, (2d) 84, [1880)

B, Ne, 2384 at p, 3 where the Gourl of Appeal held:

The purpose of the C.CAA, Is o Tesiiate the making of 4 i@

oI IDWml““ or arrgngement between an nsolvent debtor sompany and its i
tr this vnd that the company le able to continua In business, 11is

«:\\Ialldb @ Lo any vompany ineorporatod in Canada with assels of busingss ¢

activities in Canada that s not & bank, a raifway compaity, @ e aph
companyi an Sz'n:;umncte‘» company, @ trust company, o 8 loan cotpany.
aalrae o the CL.CAA. the courlis callnd upon o
>L|y i k ml of & npmu sary role to proserve the status quo and to movi the
process along 1o e point whers @ compromiss or arrangement is approved
ol it is evident that thu atternpt is doamsd to fallure, Obviously Hime ja critcal.
aally obwviously, if the atemnpt al compromise o wrangomant s to have
any prospect of success there must be a mesans of holding the cradilore ot
fay, henes the powers vested i the cowrt under s, 11,

8] In Pacific National Lease Holding Corp. [Re), [1982] B0 No, 3070 (8.C.)

Bronner J. (as he then was) surnmarized the applicable principles at par. 268!

hH The purpoese of the G.CAA. Is ty allow an insolvent corapany a
yeawonable perlod of me 1o reorganize s alfairs and prepare and file
a plan for its continued operation subject to (he requisite approval of
i.)u srociors and the Goult,

{(2) The C.CAA {o Intendad 10 sorve nol only Thwmmp(my'am(fhtor' but
aleo a browd constituency which cludes the shargholdars and the
SMployBes.

() Ciuring the stay pered the Aot s infended (o pravont mignoeuvies (o
positioning amongst the crediters of the company,

function of the Gourt during the stay parod is to play o

supervisory rola to presarve the stalus quo and o gove e process

along o the point wham 5} «,mrpmms:m ar arrangsment is approved or

it In wyident thut the altempt ie doomed to falure.

(&) The status duo does net maan praservation of the ralslive pra-delt
statuy of each crediter, Sincs the companies under C.C.AA, ordors
poatiniw to opmmu qred havn g regard to the broad constitueney of
Interests the Aot fs Infended to serve, praservation of the steius que is
not intended (© oreate o rigid freeze of relative pre-ctay positions,




Foge?

{6 The Cowt has a broad discration to apply these princlples to the 1 facts
of u parlicular case,

gard Capliad Corp., 2008

17 in Cliltfe Qvar Maple Bay Investments Lol v, Fi
BOCA 327, the Gourt of Appeal set aslde the exdension of a stay granted to the
dublor properly development company. Thera, the Gourt held (hat the CCAA was
not infended to accommodate a non-consensual stay of creditors’ righls while o
dublor compeny altempled to cary out o restructuring plan thal did not involve an
arrangement or cormpromise on which the wreditors could vole, Al para. 26, Tysoe
JA, tor the Coud said this:
loy sy opinion, the abllity of the court o grand or continue @ stay undar

g 11 i not @ fres standing remedy thal the court may grant wher

msulvent company wishes to underbale o Yaestivelaing”, d erm

n'x,amrxg eluding such things as refinancings, caplital infections and

sates and other downsizing. Rather, s, 11 18 anellary to the fundarr

purpone of the COAA, and a stay of wou-g(kdh';g}.tz freeing the rigl

predifors should only be granied in furtheranse of the CCAA fundamental

Dpose,

M a brted

[18] Al para. 32, Tysoe LA, queried whether the court should grant & stay under
the CCAA fo permit a sale, winding up or liquidation without reguiring the maller lo
he voted upon by e craditors if tha plan or airangement infended to be made by
ihe debtor company sirmply proposed that the net proveeds fram the sale, winding up

or fiquidation be distibuled to lis creditors,

M8 In Clitts Over Maple Bay Invegtments Lid. at parg. 38, the courd hald:

. What the Dalktor Company was endeavouring to scporplish in this cage
s o froexs the rights of all of its areditors whife it underlook its
cluring plan without giving the creditors an opportunity to vate on the
plan. The (TJC/.\A\ an not intended, Iy my view, o aceomimodate o nooe-

' foraditors' rights while & deblor cormpany attempls to cary
; 3 mm plao that does notinvolve an avrangement or compromise
\mqm whu,h the creditors may vots,

Ag counse! for the peliioners submitted, Clilfls Over Maple Bay Invastimonts

Licl was decided before the ourrent & 86 of the COAA came nte foree.  Thal saction
peroits the court to authorize the sale of a debtor's assels cutside the ordinary

course of business without g vote hy the crediions,




World

1211 Nonestheless, Clitfs Over Maple Bay Invastments Lid, is anthorty for the
proposiion that w stay, or an exiensfon of a stay should only be grantod in
furtherance of the GCAA' fundamental purpose of faciliteling & plan of arrangament

between the debior companies and thalr creditors.

[22] Other tactors to be considered on an application for an exdansion of a stay
include the deblor's progrevs during the previous stay pariod toward a restructuring,
whather crediors will be prejudiced 7 the court gramis the extension; and the
comparative prejudice to the debior creditors and other stakeholders i not granting
the exdension: Foderal Gypsum Co, (Re), 2007 NESG 347, 40 C.B.R. (Gih) 80 4t

paras, 24-24,

(23] The good faith requirament lncludes obsarvance of reasonable coimmercial
slandards of falr dealings Tn the COAA procesdings |, the absence of intent to

I

dafroud, and a duty of honesty to the couwrt and to the stakehoelders divectly affected

by tha SCAA process: Re San Franciseo Giffs Lid,, 2005 ABQD 81 al paras. 14-17.
Whethar cireumstances oxdet that neke an extonsion appropriate

1241 The petitiohers seck the extension fo Aprll 138, 2012 in order o allow &
reasongble pertod of tme to continue thelr effors o restruciure and o develop o

plan of arrangement.

2451 There are particular chreumstancss which have profracied these proceodings.
Those crcumetances include the following:

{#) Initially, M, Sargeant expressed an inferest in funding the
completion of the Vessel ae o Crasceat brand yachl af
Worldspan shipyards, On July 22, 2011, on the :mplic‘,ntion of
Wi, Sargeant, the Court appolnted ah Indepaendunt Vessaol
Construction Qfficer 1o prepare an an Qiyuh) of the cost of
complating the Vessel {o Mr, Bargoant’s specifications, The
Vessel Gonstroction Officer dellvered his completion cost
ahmlysis on Golobur 31, 2011,

by The Vessalwas anesied in procesdings In the Fedaral Caurl of
Canada brought by Offshore Interfors Ine., & eraditor and @
tarititee lien claimant. As a rosulr , The Faderal Courl, whil

spant Marine Ine, (Ro) . e Page B
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weognizing the jurisdicton of this Court in the CCAA
proceedings, hag exercised its ;un scliction over ﬂm vansel,
There are procecdings underway In the Federal Court for the
datermination of i rem ¢laims againsi the Vessel, Because this
Cowt has jurisdiction in the GO /\/\ procebdings, and the Feders
Court exercises its matitimea law jurisdicotion over the Vessel,
there have baen applications I hoth Courls with respust to the
marketing of tha Vessel,

{c) The Vessel, which is the principal auscet of the petitioner
Worldspan, is a partially :,ormm\tm custom buill super yacht for
wihiich there is & limited market.

[26]  All of these faotors have extended the Sing reasonably requiad for the

petitionsm (o procest] with thelr restructuring, and o propars g plait of arranyement,

1271 On Beptember 19, 2011, when iz court confirmed and extended the Initial

Order fo Deesmber 18, 2011, it also avthorized the potitiongrs 1o conumence
markating the Vesse! wiless Mr, Sargeunt pald $4 million into his sollcitor's rust

account on or before September 28, 2011,

[2g] W Sargeant failed o pay the $4 million into trust with his eslicitors, and

subisaquently made knowr his intention not to fuind the completion of the Vassalb

tha petifionors,

[284  On Oolober 7, 2011, the Federa) Court glso inade an order guihorizing the
petiioners to market the Vesse! and to retain & leading International yacht broler,
Fraser Yachts, tu niarket the Veasse] for an initinl terrn of st months, exoiing on April
72002, Fraser Yachls hus leled the Vesseal for sale at $18.9 miliion, and g
endeavnudng {o fnd a buyer, ABhough s efforts have affrsctad litlle nterest to
date, Fraser Yachiy hove expressed sonfidence that they will ba able {o find 3 Luyse
for he Yossel during the prime yvachi buying seeson, which runa from Febraary
thyrougl July. Frager Yachts and the Monitor have advised thet process may take up
10 8 mohihs,

301 Qo Novaemiber 10, 20001, this Court, on the appllcation of the potifoners, made

r)/

an order authorizing and approving the sale of thelr shipyard located at 2726
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Lounhend Highway, with w leaseback of sufficlent space (o anable the petitioners to
eomplete the construction of the Vessel, should they Tind a buyer who wishes o
have the Vessel completed as a Grascent yachi at its current location. The sale and
leaseback of the shipyard hae now camplated.

[311  Both fhls Cowrtand the Feder! Court have made orders regarding the filing
of slgimes by creditors agalnst the pelitfoners and tha filing of In rem mmmu inthe

Federal Cowd against the Vessal,

[32]  The deferminalion of the i rem elaims against the Vessel is proceeding in the
Faderal Gourt,

[33]  Adler disrmigsiong the g rem claling of vaieus cradiions, the Fedaral Goui hag
determined thai the creditors having in rem claims against the Veses! are:

Sargoant $20, 046 G4 04

Caprf lnswraneo Barvices 548 873.63
Crasuade Raider % 64,460.0%
Anvow Transportation and GOY § 60,000.00
Quishore Interions lno H659,011.845
Cuntinental Hardwood Co. $15,614.99
Paynes Marine Oroup $ 35,835,147
Restawrant Dasign and Sales LLG $254, 385,28

(341 The potitioner, Worldspan's, i e olalm i the amount of $8,843,087.58 vins
dismissad by the Fedarl Couort and s surrently subject to an appeal (o be heard

Jutiuary 9, 2012

[36]  in sddition, Comerica Bank has asseited an iy ram claim against the Vesse
for $8,420,913.86, represeniing the amount it advanced toward the construction of
the Vegsel, Mr. Maohammed Al-Salah, o judgmeant creditor of certaln sompanics
controlled by My, Sargeant has also asverted an i rem olaim aguingt the Vessal i
the amount of $25,800,000,

Lage 10
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[85]  The Federal Courl will detenmine the valdidity of the outstanding /i rerm claims,

and the priotiiles amongst the 7 rem claims against the Vessel

371 The petitfoners, In addifion to seaking a buyer for the Vaessal through Fraser
Yachte are also cunently In discussions with potential DIP lenders fora DIP lacility
foi approximately $10 million that would be used (o complete constouction of the
Vesselin the shinvard they now leagse. Fraser Yachls has eslimated that the vajue
of the Vassel, it completed as a Crescant brand yacht et the petitioners’ facllity
wanld be $28.8 milllan, If the petilionérs are able o negoliale a UIP faility,
resuription of constiuction of the Vesse! would Hkely assist thelr marketing effoits,

would permit the petitioners to resume operations, to generate cash flow and to re-
e workers. However, the pefitioners anticipate that at least 90 days will be
raquirad 1o oblain a DIP facility, to review the cost of completing the Vassel, to
tible workors and trades, and to bring an application for DIF financing iu both

i Court and the Federal Courd

[38]  An extension of the stay will not materially prefudice any of the creditors or
ather stekaholders. This case ls distinguishable from CGlifls Over Mapie Bay
Invesimonts Lid. whers the debior was using the CCAA proceedings to reeze
cradiions’ righls In ordar to prevent them from realizing against the propeity. Hare,
the pelitioners are simultangously pursuing both the marketing g of he Vesss] and

efforls to obtain DIP financing that, if sticesssiul, would gnable them o conplete the
construction of the Vessel at thelr rented facllity. While they do so, a court
supetvised process for the sale of the Vessel Is underway,

386 1%

(391 Mr. Sargeant also relles on Encorg Developients Lid. (Re), 2008 BCS
in support of his submission that the Couwrt should refuse to extend the stay. Theie
fwo secure creditors apblied succeesfully o set aside an Initial Order and stay
granted ex parte to the debtor real estate development cornpany, The deblor had
obtained the hital Qrder on the basis that it had sufficient equity in its real osiate
profects to fund the completion of the remalning projects. In reality, the debtor
company had ng aquity in the projects, and at the time of the application the deblor

((l
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company har no sctive business that required the protection ot w CCAA stay. Here,
when the petitionors applied for and obtained the Inllial Order, they continued to
cmploy o skalalon workforee at thelr facility. Their principal asset, aside from the
shipyard, was the partially constructed Vessel, All parties recognized that the CCAA
proceadings afforded an epporlunity for the completion of the Vessel as a custorn
Crascent brand yvaaht, which represented the bost way of madmizing the retumn on
the Vessel, On the hearfng of this application, all of the craditars, other than

r, Bargennt share the view that the Vessel should be markeled and sold through

and ordatly process supervised by this Cowt and the Federal Gourt,

[401 1 shave the view of the Monitor that in the parlicular cireumstances of this case

the poltinners capnottinalize a restructuring plan until the Vessal iz sold and ters

ara negofiated for completing the Vessel sither at Worldspan's rented facility, or
sleewhere, [ addition, bafore the creditors will be in a position to vole on a plan, the
amounis and priortics of the creditors’ claims, Including the i yem slaims against
lhe Vessel, will nsed 1o be daterminad,  The process for delermining e i rem

clahme and their priorities fo clrently dnderway in the Faderal Court.

[41]  The Monitor has recommended the Gourt grant the extension sought by the
pefitioners, The Mouitor has raised one concern, which ralates to the pelitoners’
cutrent Inabifity to fund ongoing operating costs, insurante, and professional fees
neured i the conthuetion of the CCAA proceedings. At this sfage, the lapdlord

0B Sy YLD

§for tho shipyerd for six imonths antil Mday 2012, Al present, the

peliioners are not congueting any pperations which generate cash flow, Since ihe
last corne back learing in Septamber, the peliionars were able (o negotiats un
arrsngoment wheraky My, Sargeant paid (or insurance coverage on the Vessel 1l
rarnaings 1o ba soen whether My, Bargeant, Comerica Banly, or soras ofher paty will

pay the nswrance for the Vessel which comes up for renewal in Januay, 2012,

[42]  Since the sale of the shipyard lands and premises, the petiioners have no
assels other than the Vessol capable of profeciing an Administradon Charge. The

Mistltor has suggested thal the petiioners apply 10 the Faedaral Cotrt for an




Administration Charge against the Vessel, Whether the petitiorers do o is of

course & rnatier for tharm {0 determine,

(48] The pelitioners will need © make arrangements for the continuing payment
of their legal fes and the Monitor's fees and dishursements.

44l The CCAA proceedings cannot be extended indefinitely. Howaver, al this
stage, & CCAA restructuring still offars the best optlon for all of the stukeholders,
M, éi%z:érge-am wanils the slay lifted so that ha may apply for e appolntment of
Recelver and exereles his ramedies against the Vessel, Any application by

My, Sargeant for the appointment of a Receiver would be resisted by the other
sradiiors who want the Vesesl fo contiitue 1o be marketod under tha Coun

auperviaed process now undenvay.

B There s st the prospeact that through the CCAA process the Vessel may be
comptated by the pelitfionars sither as o result of their finding » buyer who wishes to
have the Vossel completed at its prasent lucation, or by nagotlating DIF financing
that enables therm © esume congtruction of the Vessel, Both the manne survayor
engaged by Comerica Bank and Fraser Yachts have opined that finkshing

construction of the Vessel elsewhers would lilely signifleantly reduce its value,

[46] 1 am satistied tat there s @ regsonable poseibility that the petilioners,

w@r((irtg with Fraser Yachis, wiil be able to find a purchaser for the Vassel belore
Aprit 19, 2012, or that alterna xwly thay will be akle 1o negotials DIP financing and

then pmmc—;d witht construction, | find thece remaing a reasonable prospect that the
patitioners will b able to present g plan of arrangement o thedr creditors. Tanm
satisfled thel itis helr intention to do so, Accordingly, | find that choumstances do

axlal at this time that malke the extensicn order appropriate,
Giopud frith and doe diligonee

[471  Sinoe the et edengion order granted on September 18, 2071, the petitioners
have acted diigently by completing the sals of the shipyard and theteby reducing
thair overheads; by procesding with the marketing of the Vassel pursuant 1o arders
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of this Cowt and the Federal Court; and by smbarking upon negotiations for possible

DIE financing, all in furtherancs of thelr rastructuring.

48] Notwithstanding the dispute bebaeen Mr., Barmelt ard Mo, B, which
resutted it the commencement of iigatlon In the State of Florida at or aboul the
samw e his Courl imade s Inftial Ovder i the CCAA proceedings, the petitioners
have been able to take significant steps in the restructuring process, including the
zale of the shipyard and leasehack of & porfion of that facility, and the applications n
hoth this Court and the Federal Court for orders for the wmarkeding of the Vessal, The
dispute between Mr, Bamelt and his former partner, Mr. Blane bas not prevented fhe
petiionars from acting difigently In these proceedings. Noramn | persuaded on the
avidenoe adducod o his application that dispuie would produdae the petiionors
frolm carrying on thelr business of designing and constructing custom yachts, in the

evenf of 4 succassiul reairueturing.

(48] While the allagations of misconduct, fraud and inisgperopriation of fundg
made by Mr. Barett against Mr. Blave are serlous, at thls slage they are no morg
than allegaiions, They have not yol besen adjudicatsd. The allegations, which are as
vat unproven, do nef involve dishonesty, had falth, of fraud by the deblor companies

i thel dealings with stakeholders in the courss of the COAA process.

501 Loy view, the Teilurs of the pelitioners to disclose the dispute hetween
Nr, Barnelt and Mr, Blane doess not constituie bad fallh in the CCAA proceadings or

warnanl the axarcise of the Court's diseration against an extension of the siay.

{591 This case s distinguishable from e San Francisco Gifts Lid,, where the
debtor cormpany bad pleaded guifty to © counts of vopyright infringaroent, and had

raeeived g lurge fine for doing so.

[52]  In Re San Franciseo Cifls Lid,, ol paras 30 1o 32, the Alberla Courl of
Quesn's tench acknowledged that a deblor company's business practices riay be
so offensive as to warrant refusal of a stay extansion on public pulivy grounds

However, the cowrt declined to do so where the debior sompany was acting in good
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faith and with due diligence v warking foward presenting & plan of arrangement 1o
ity crediinrg.

(531 The good faith requirement of s. 11.02(3) s contemed primarily with gond
fuith by the debior in the CCAA praceedings. | am satisfied that the petitioners have

acted in guod faith send with due dillgence in these proceedings,

Gonviusion

[H4]  The petitloners have mel the vnus of establishing that cireumstances exist
that ke the exdension order appropriate and that they have acted and are acting In
dood falth and with due dligence, Accordingly, the extension of the initla) Order and

stay 1o Aprll 13, 2012 is granted on lbe lerms pronounced on December 16, 2011

PEARLMAN J.”
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