
IN THE ROYAL COURT OF JERSEY 

(SAMEDI DIVISION)

IN THE MATTER OF THE REPRESENTATION OF LYDIAN INTERNATIONAL LIMITED

AND IN THE MATTER OF THE LETTER OF REQUEST FROM THE ONTARIO SUPERIOR 

COURT OF JUSTICE

COURT FILE NO. 2020/019

AFFIDAVIT OF ELIZABETH PILLON

I, Elizabeth Pillon, of the law firm, Stikeman Elliott LLP ("Stikeman"), of the City of 

Oakville, Ontario, Canada hereby make oath and say as follows:-

Introduction

1. I adopt for convenience the defined terms from the Affidavit of Edwards A. Sellers 

dated 30 January 2020.

2. I am partner at Stikeman and am Head of the Restructuring Group in the Toronto 

office. Stikeman has acted for the Lydian Group in relation to the insolvency 

proceedings.

3. The contents of this affidavit are true to the best of my knowledge, information and 

belief and are, unless otherwise stated, within my personal knowledge.

4. The purpose of this affidavit is to explain the jurisdictional basis upon which we 

asked the Ontario Court to place Lydian International into CCAA proceedings in 

Canada.

My background

5. I have extensive experience as a commercial litigator and restructuring professional 

and over the course of my career, spanning over 25 years, I have specialised in 

commercial litigation with an emphasis on restructuring and insolvency matters. I 

also have experience of cross-border insolvency matters. I have represented debtor 

companies, Court Officers such as monitors and receivers, secured creditors and
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purchasers of distressed assets. I frequently appear before the Ontario Court as 

well as courts throughout Canada.

Background to the CCAA Order

6. The background to the CCAA Order is set out in the Affidavit of Edward Sellers' 

dated 30 January 2020 (Mr Sellers' 30 January Affidavit), and I refer in 

particular paragraphs 12 to 32 of that Affidavit. I also refer to the following relevant 

facts:

(a) As the Lydian Group dealt with a number of financial and operational 

challenges, it entered into a series of forbearance agreements with its 

lenders commencing in October 2018 through to 20 December 2019. 

Despite extensive negotiations, the lenders did not agree to extend the 

forbearance agreement. The expiration of the latest forbearance agreement 

on 20 December 2019 meant that the bringing of the CCAA application in 

Canada was urgent and, unfortunately, there was no time to seek a Letter 

of Request from the Jersey Court in advance of the CCAA Application being 

brought. The aforementioned details of the forbearance agreements are set 

out in paragraphs 80 to 84 of the Affidavit of Edward Sellers dated 22 

December 2019 (which is exhibited to Mr Sellers' 30 January Affidavit); and

(b) Mourant Ozannes were engaged in December 2019 to provide advice as to 

the mechanics of determining how the CCAA Order would be placed before 

the Royal Court of Jersey for recognition pursuant to the principles of comity 

and reciprocity as soon as reasonably practicable;

(c) Mr Sellers’ 30 January Affidavit explains the role of Lydian International in 

the Lydian Group at paragraphs 15 to 18.

Cross-border jurisdictional

7. In seeking the Ontario Court's assistance and oversight with the Lydian Group, 

including the Ontario Court placing foreign companies within Canadian insolvency 

proceedings, we relied on a number of factors including the Ontario Commercial 

List's experience in dealing with cross border proceedings with a number of 

jurisdictions, and the flexibility and accessibility to the Ontario Courts to deal with 

matters on a time sensitive basis.
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8. In determining whether to include a foreign debtor as an applicant in a CCAA 

proceeding, Canadian courts will consider objective factors ascertainable by third 

parties, including: (i) the location of the debtor's headquarters or head office 

functions, (ii) the location of those who manage the debtor's business, (iii) the 

location of primary assets and operations, and (iv) the location that the significant 

creditors recognize as being the "nerve centre" of the debtor. In some cases these 

factors could conflict and a Canadian court may need to put more or less weight on 

a given factor. Canadian courts have on previous occasions included a foreign 

debtor as an applicant in CCAA proceedings where the foreign debtor formed part 

of an integrated corporate group which was managed out of Canada.

9. In the Lydian CCAA proceedings, the Ontario Court was presented with the following 

evidence to consider in determining whether Lydian International was a proper 

CCAA applicant: (i) the Lydian Group's business and affairs are completely 

integrated, and are directed out of Canada, (ii) substantially all of the strategic 

business affairs and key decision making with respect to the Lydian Group are 

conducted out of Canada, (iii) of Lydian International six directors, three are 

resident Canadians, and the remaining three do not have a common resident 

nationality, (iv) Lydian International's Special Committee, created to direct the 

Lydian Group's restructuring efforts, is composed exclusively of resident Canadians, 

(v) each of Lydian International, Lydian Canada and Lydian UK have assets in 

Ontario, (vi) the Lydian Group's loan agreements are governed by Ontario law, (vii) 

Lydian International's shares traded on the Toronto Stock Exchange, and (viii) the 

Lydian Group's material professional advisory relationships are with professionals 

based out of Canada.

Judgment of the Ontario Court

10. The Ontario Court found that Lydian International had a strong nexus to Ontario 

and that, in the circumstances described, it was appropriate for the Ontario Court 

to issue a Letter of Request to the Royal Court of Jersey. A copy of Chief Justice 

Morawetz's endorsement is attached hereto and marked as Exhibit "A" to this my
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affidavit and notes:

|41J With respect to whether Ontario is the appropriate venue for this proceeding, Lydian 
Canada's registered head office is located in Toronto and'its registered and records offices are 
located in Vancouver. In my view, Ontario has jurisdiction over Lydian Canada. The registered 
head offices for Lydian International and Lydian UK are in Jersey and the UK respectively, 
however, both entities have assets in Ontario, those being funds on deposit with the Bank of 
Nova Scotia in Toronto. Further, it seems to me that both Lydian International and Lydian UK 
have a strong nexus to Ontario and accordingly I am satisfied that Ontario is the appropriate 
jurisdiction to hear this application.

f42] I am also satisfied that, in these circumstances, it is appropriate for this court to issue to 
the Royal Court of Jersey a letter of request as referenced in the application record.

SIGNED and SWORN by the said

Elizabeth Pillon
At Tc>fof\±», OM

This 1^*** day of 2020

BEFORE ME

• A^S J
Commissioner for Oaths/Practising Solicitor

cc.P

£3^0 CO/v^ivvds'cp Court CJ
m 8^ &

Toronto OU h.SL I 8<\



COURT FILE NO. 2020/019

IN THE ROYAL COURT OF JERSEY 

(SAMEDI DIVISION)

IN THE MATTER OF THE REPRESENTATION OF LYDIAN INTERNATIONAL

AND IN THE MATTER OF THE LETTER OF REQUEST FROM THE ONTARIO SUPERIOR 

COURT OF JUSTICE

EXHIBIT "EP1

This is the exhibit marked "EP1" referred to in the First Affidavit of Elizabeth Pillon.

BEFORE ME

Commissioner for Oaths/Practising Solicitor
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Bruce Darlington, for ING Bank N.V./ABS Svensk Exportkrerdit (publ)

HEARD and DETERMINED: December 23, 2019

REASONS RELEASED: December 24, 2019

ENDORSEMENT

Introduction

[1] Lydian International Limited (“Lydian International”), Lydian Canada Ventures 
Corporation (“Lydian Canada”) and Lydian UK Corporation Limited (“Lydian UK”, and 
collectively, the “Applicants”) apply for creditor protection and other relief under the 
Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36 (“CCAA”). The Applicants seek 
an initial order, substantially in the form attached to the application record. No party attending on 
the motion opposed the requested relief.
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[2] The Applicants are part of a gold exploration and development business in south central 
Armenia (the “Amulsar Project”). The Amulsar Project is directly owned and operated by Lydian 
Armenia CJSC (“Lydian Armenia”), a wholly-owned subsidiary of the Applicants.

[3] As set out in the affidavit of Edward A. Sellers sworn December 22, 2019 (the “Sellers 
Affidavit”), the Applicants have been experiencing and continue to experience liquidity issues 
due to blockades of the Amulsar Project and other external factors. The Sellers Affidavit details 
such activities and Mr. Sellers deposes that these activities have prevented Lydian Armenia and 
its employees, contractors and suppliers from accessing, constructing and ultimately operating 
the Amulsar Project.

[4] Mr. Sellers states that the lack of progress at the Amulsar Project has prevented the 
Lydian Group (as that term is defined below) from generating any positive cash flow and has 
also triggered defaults on certain of the Lydian Group’s obligations to its lenders which, if 
enforced, the Lydian Group would be unable to satisfy.

[5] The Lydian Group has operated under forbearance agreements in respect of these defaults 
since October 2018, but the most recent forbearance agreement expired on December 20, 2019.

[6] The Applicants contend that they now require immediate protection under the CCAA for 
the breathing room they require to pursue remedial steps on a time sensitive basis.

[7] The Applicants intend to continue discussions with their lenders and other stakeholders, 
including the Government of Armenia (“GOA”). The Applicants also intend to continue 
evaluating potential financing and/or sale options, all with a view to achieving a viable path 
forward.

The Applicants

[8] Lydian International is a corporation continued under the laws of the Bailiwick of Jersey, 
Channel Islands, from the Province of Alberta pursuant to the Companies (Jersey) Law 1991. 
Lydian International was originally incorporated under the Business Corporations Act, R.S.A. 
2000, c. B-9 (Alberta) on February 14, 2006 as “Dawson Creek Capital Corp.”, and subsequently 
became Lydian International on December 12,2007.

[9] Lydian International’s registered office is located in Jersey. On June 12, 2019, Lydian 
International shareholders approved its continuance under the Canada Business Corporations 
Act, R.S.C., 1985, c. C-44, but this continuance has yet to be implemented.

[10] Lydian International has two types of securities listed on the Toronto Stock exchange: (1) 
ordinary shares and (2) warrants that expired in 2017.

[11] Lydian Canada is a direct, wholly owned subsidiary of Lydian International. Lydian 
Canada is incorporated under the Business Corporations Act, S.B.C. 2002, c. 57 (British 
Columbia) and has a registered head office in Toronto. Its registered and records office is located 
in British Columbia.
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[12] Lydian UK is a corporation incorporated in the United Kingdom and is a direct, wholly- 
owned subsidiary of Lydian Canada with a head office located in the United Kingdom. Lydian 
UK has no material assets in the UK.

[13] Lydian International and Lydian UK have assets in Canada in the form of deposits with 
the Bank of Nova Scotia in Toronto.

[14] The Applicants are part of a corporate group (the “Lydian Group”) with a number of 
other subsidiaries ultimately owned by Lydian International. Other than the Applicants, certain 
of the Lydian Group’s subsidiaries are Lydian U.S. Corporation (“Lydian US”), Lydian 
International Holdings Limited (“Lydian Holdings”), Lydian Resources Armenia Limited 
(“Lydian Resources”) and Lydian Armenia, a corporation incorporated under the laws of the 
Republic of Armenia. Together, Lydian U.S., Lydian Holdings, Lydian Resources and Lydian 
Armenia are the “Non-Applicant” parties.

[15] The Applicants submit that due to the complete integration of the business and operations 
of the Lydian Group, an extension of the stay of proceedings over the Non-Applicant parties is 
appropriate.

[16] The Applicants contend that the Lydian Group is highly integrated and its business and 
affairs are directed primarily out of Canada. Substantially all of its strategic business affairs, 
including key decision-making, are conducted in Toronto and Vancouver.

[17] Further, all the Applicants and Non-Applicant Parties are borrowers or guarantors of the 
Lydian Group’s secured indebtedness. The Lydian Group’s loan agreements are governed 
primarily by the laws of Ontario.

[18] Finally, the Lydian Group’s forbearance and restructuring efforts have been directed out 
of Toronto.

[19] The Lydian Group is focused on constructing the Amulsar Project, its wholly-owned 
development stage gold mine in Armenia. The Amulsar Project was funded by a combination of 
equity and debt capital and stream financing. The debt and stream financing arrangements are 
secured over substantially all the assets of Lydian Armenia’and Lydian International in the shares 
of various groups of the Lydian Group.

[20] The Applicants contend that time is of the essence given the Applicants’ minimal cash 
position and negative cash flow.

Issues

[21] The issues for consideration are whether:

(a) the Applicants meet the criteria for protection under the 
CCAA;

(b) the CCAA stay should be extended to the Non-Applicant 
Parties;
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(e) the proposed monitor, Alvarez & Marsal Canada Inc. (“A&M”) 
should be appointed as monitor;

(d) Ontario is the appropriate venue for this proceeding;

(e) this court should issue a letter of request of the Royal Court of 
Jersey;

(f) this Court should exercise its discretion to grant the 
Administration Charge and the D & 0 Charge (as defined 
below); and

(g) it is appropriate to grant a stay extension immediately 
following the issuance of the Initial Order.

Law and Analysis

[22] Pursuant to section 11.02(1) of the CCAA, a court may make an order staying all 
proceedings in respect of a debtor company for a period of not more than 10 days, provided that 
the court is satisfied that circumstances exist to make the order appropriate.

[23] Section 11.02(1) of the CCAA was recently amended and the maximum stay period 
permitted in an initial application was reduced from 30 days to 10 days. Section 11.001 which 
came into force at the same time as the amendment to s. 11.02(1), limits initial orders to 
“ordinary course” relief.

[24] Section 11.001 provides:

11.001 An order made under section 11 at the same time as an order made
under subsection" 11.02(1) or during the period referred to in an 
order made under that subsection with respect to an initial 
application shall be limited to relief that is reasonably necessary 
for the continued operations of the debtor company in the ordinary 
course of business during that period:

[25] The News Release issued by Innovation, Science and Economic Development Canada 
specifically states that these amendments “limit the decisions that can be taken at the outset of a 
CCAA proceeding to measures necessary to avoid the immediate liquidation of an insolvent 
company, thereby improving participation of all players.”

[26] In my view, the intent of s. 11.001 is clear. Absent exceptional circumstances, the relief 
to be granted in the initial hearing “shall be limited to relief that is reasonably necessary for the 
continued operations of the debtor company in the ordinary course of business during that 
period”. The period being no more than 10 days, and whenever possible, the status quo should be 
maintained during that period.

[27] Following the granting of the initial order, a number of developments can occur, 
including:
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(a) notification to all stakeholders of the CCAA application;

(b) stabilization of the operation of debtor companies;

(c) ongoing negotiations with key stakeholders who were consulted prior to the 
CCAA filing;

(d) commencement of negotiations with stakeholders who were not consulted 
prior to the CCAA filing;

(e) negotiations of DIP facilities and DIP Charges;

(f) negotiations of Administration Charges;

(g) negotiation of Key Employee Incentives Programs;

(h) negotiation of Key Employee Retention Programs;

(i) consultation with regulators;

(j) consultation with tax authorities;

(lc) consideration as to whether representativecounsel is required; and 

(1) consultation and negotiation with key suppliers.

[28] This list is not intended to be exhaustive. It is merely illustrative of the many issues that 
can arise in a CCAA proceeding.

[29] Prior to the recent amendments, it was not uncommon for an initial order to include 
provisions that would affect some or all of the aforementioned issues and parties. The previous s. 
11.02 provided that the initial stay period could be for a period of up to 30 days. After the initial 
stay, a “comeback” hearing was scheduled and, in theory, parties could request that certain 
provisions addressed in the initial order could be reconsidered.

[30] The practice of granting wide-sweeping relief at the initial hearing must be altered in 
light of the recent amendments. The intent of the amendments is to limit the relief granted on the 
first day. The ensuing 10-day period allows for a stabilization of operations and a negotiating 
window, followed by a comeback hearing where the request for expanded relief can be 
considered, on proper notice to all affected pallies.

[31] In my view, this is consistent with the objectives of the amendments which include die 
requirement for “participants in an insolvency proceeding to act in good faith” and “improving 
participation of all players”. It may also result in more meaningful comeback hearings.

[32] It is against this backdrop that the requested relief at the initial hearing should be 
scrutinized so as to ensure that it is restricted to what is reasonably necessary for the continued 
operations of die debtor company during the initial stay period.
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[33] For the reasons that follow, I conclude that it is appropriate to grant a s. 11,02 order in 
respect of the Applicants.

[34] I am satisfied that Lydian Canada meets the CCAA definition of “company” and is 
eligible for CCAA protection.

[35] I have also considered whether the foreign incorporated companies are “companies” 
pursuant to the CCAA. Such entities must satisfy the disjunctive test of being an “incorporated 
company” either “having assets or doing business in Canada”.

[36] In Cinram International Inc., (Re), 2012 ONSC 3767, 91 C.B.R. (5th) 46,1 stated that the 
threshold for having assets in Canada is low and that holding funds in a Canadian bank account 
brings a foreign corporation within the definition of “company” under the CCAA.

[37] In this case, both Lydian International and Lydian UK meet the definition of “company” 
because both corporations have assets in and do business in Canada.

[38] In my view the Applicants are each “debtor companies” under die CCAA. The 
Applicants are insolvent and have liabilities in excess of $5 million. I am satisfied that the 
Applicants are eligible for CCAA protection.

[39] The Applicants seek to extend die stay to Lydian Armenia, Lydian Holdings, Lydian 
Resources Armenia Limited and Lydian US., I am satisfied that, in the circumstances, it is 
appropriate to grant an order that extends the stay to the Non-Applicant Parties. The stay is 
intended to stabilize operations in the Lydian Group. This finding is consistent with CCAA 
jurisprudence: see e.g., Sino-Forest Corporation (Re), 2012 ONSC 2063, at paras. 5, 18, and 31; 
Canwest Global Communications Corp. (Re) (2009), 59 C.B.R. (5th) 72 (Ont. S.C.); and Target 
Canada Co. (Re), 2015 ONSC 303, 22 C.B.R. (6th) 323, at paras. 49-50.

[40] I am also satisfied that is appropriate to appoint A & M as monitor pursuant to the 
provisions of s. 11.7 of the CCAA.

[41] With respect to whether Ontario is the appropriate venue for this proceeding, Lydian 
Canada’s registered head office is located in Toronto and”*its registered and records offices are 
located in Vancouver. In my view, Ontario has jurisdiction over Lydian Canada. The registered 
head offices for Lydian International and Lydian UK are in Jersey and the UK respectively, 
however, both entities have assets in Ontario, those being funds on deposit with the Bank of 
Nova Scotia in Toronto. Further, it seems to me that both Lydian International and Lydian UK 
have a strong nexus to Ontario and accordingly I am satisfied that Ontario is the appropriate 
jurisdiction to hear this application.

[42] I am also satisfied that, in these circumstances, it is appropriate for this court to issue to 
the Royal Court of Jersey a letter of request as referenced in the application record.

Administration Charge

[43] The Applicants seek a charge on their assets in the maximum amount of US $350,000 to 
secure the fees and disbursements incurred in connection with services rendered by counsel to
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the Applicants, A & M and A & M’s counsel, in respect of the CCAA proceedings (the 
“Administration Charge”).

[44] Section 11.52 of the CCAA provides the ability for the court to grant the Administration' 
Charge.

[45] The recently enacted s. 11.001 of the CCAA limits the requested relief on this motion, 
including the Administration Charge, to what is reasonably necessary for the continued operation 
of the Applicants during the Initial Stay Period. The Sellers Affidavit outlines the complex issues 
facing the Applicants.

[46] In Canwest Publishing Inc., (Re), 2010 ONSC 222, 63 C.B.R.(5th) 115, Pepall J. (as she 
then was) identified six non-exhaustive factors that the court may consider in addition to s. 11.52 
of the CCAA when determining whether to grant an administration charge. These factors 
include:

(a) the size and complexity of business being restructured;

(b) the proposed role of the beneficiaries of the charge;

(c) whether there is an unwarranted duplication of roles;

(d) whether the quantum of the proposed charge appears to be fair 
and reasonable;

(e) the position of the secured creditors likely to be affected by the 
charge; and

(f) the position of the monitor.

[47] It seems to me that the proposed restructuring will require extensive input Rom the
professional advisors and there is an immediate need for such advice. The requested relief is 
supported by A & M. •

[48] I am satisfied that the Administration Charge in the limited amount of US $350,000 is 
appropriate in the circumstances and is reasonably necessary for the continued operation of the 
business at this time.

D & Q Charge

[49] The Applicants also seek a charge over the property in favour of their former and current 
directors in the limited amount of $200,000 (the “D & O Charge”).

[50] The Applicants maintain Directors’ and Officers’ liability insurance (the “D & O 
Insurance”) which provides a total of $10 million in coverage.

[51 ] The D & O Insurance is set to expire on December 31,2019.
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[52] Section 11.51 of the CCAA provides the court with the express statutory jurisdiction to 
grant the D & O charge in an amount the court considers appropriate, provided notice is given to 
the secured creditors who are likely to be affected.

[53] In Jaguar Mining Inc., (Re), 2014 ONSC 494, 12 C.B.R. (6th) 290,1 set out a number of 
factors to be considered in determining whether to grant a directors’ and officers’ charge:

(a) whether notice has been given to the secured creditors likely to 
be affected by the charge;

(b) whether the amount is appropriate;

(c) whether the Applicant could obtain adequate indemnification 
insurance for the director at a reasonable cost; and

(d) whether the charge applies in respect of any obligation incurred 
by a director or officer as a result of the directors’ or officers’ 
gross negligence or willful misconduct.

[54] Having reviewed the Sellers Affidavit, it seems to me that the granting of the D & O 
charge is necessary in the circumstances. In arriving at this conclusion, I have also taken into 
account that the D & O Insurance will lapse shortly; having directors involved in die process is 
desirable; that the secured creditors likely to be affected do not object; and that A & M has 
advised that it is supportive of the D & O Charge. Further, the requested amount is one that I 
consider to be reasonably necessary for the continued operation of the Applicants.

Extension of the Stay of Proceedings

[55] The Applicants have requested that, if the initial order is granted, I should immediately 
entertain and grant an order extending the Stay Period until and including January 17, 2020 
which will provide the Applicants and all stakeholders with enough time to adequately prepare 
for a comeback hearing.

[56] The Applicants submit that I am authorized to grant a stay extension immediately after 
granting the initial order because section 11.02(2) of the CCAA does not provide a minimum 
waiting time before an applicant can seek a stay extension. The Applicants reference recent 
decisions where courts have scheduled hearings within two or three days after the granting of an 
initial order. Reference is made to Clover Leaf Holdings Company (Re), 2019 ONSC 6966 and 
Re Wayland group Corp. et at (2 December 2019), Toronto CV-19-00632079-00CL. In Clover 
Leaf, the stay extension for 36 days and additional relief including authorization for DIP 
financing was granted three days after the initial order and in Wayland, the stay extension was 
granted two days after the initial order.

[57] I acknowledge that, in this case, it may be challenging for the Applicants to return to 
court at or near the end of the 10-day initial stay period due to the year-end holidays. I also 
acknowledge that the offices of many of the parties involved in these proceedings may not be 
open during the holidays.
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[58] However, the statutory maximum 10-day stay as referenced in s. 11.02(1) expires on 
January 2, 2020 and the courts are open on that day.

[59] As noted above, absent exceptional circumstances, I do not believe that it is desirable to 
entertain motions for supplementary relief in the period immediately following the granting of an 
initial order.

[60] It could very well be that circumstances existed in both Clover Leaf and Wayland that 
justified the stay extension and the ancillary relief being granted shortly after the initial order.

[61] However, in this case, I have not been persuaded on the evidence that it is necessary for 
the stay extension to be addressed prior to January 2, 2020 and I decline to do so.

Disposition

[62] The initial order is granted with a Stay Period in effect until January 2, 2020. In view of 
the holiday schedules of many parties, the following procedures are put in place. The Applicants 
can file a motion returnable on January 2, 2020, requesting that the stay be extended to January 
23, 2020. Any party that wishes to oppose the extension of the stay to January 23, 2020 is 
required to notify the Applicant, A & M and the Commercial List Office of then- intention to do 
so no later than 2:00 p.m. on December 30, 2019. In the event that the requested stay extension 
is unopposed, there will be no need for counsel to attend on the return of the motion. I will 
consider the motion based on the materials filed.

[63] If any objections are received by 2:00 p.m. on December 30, 2019, the hearing on 
January 2, 2020 will address the opposed extension request. Any further relief will be considered 
at the Comeback Motion on January 23,2020.

Chief Justice Geoffrey B. Morawetz

Date: December 24, 2019


