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AGREEMENT OF PURCHASE AND SALE 

This Agreement of Purchase and Sale (the “Agreement”) is made as at the 9th day of January, 2015. 

BETWEEN: 

Fossil Creek A2A DEVELOPMENTS, LLC, a Texas limited liability company with its principal place of 
business located at 548 Silicon Drive, Suite 100, South Lake, Texas 76092, USA (the “Seller”) 

- and- 

Fossil Creek A2A LP an Alberta Limited Partnership with a place of business located at 744 Forth Avenue 
SW, Canada T2P 3T4 (the “Purchaser”) 

RECITALS 

WHEREAS, the Seller owns certain real property located in Tarrant County, Texas, and legally described 
in Exhibit “A” attached to this Agreement (the “Property”); 

AND WHEREAS, the Seller has divided the ownership of the Property into 2,100 undivided tenant-in-
common fractional interests (the “Total Fractional Interests”) and intends to sell the Total Fractional 
Interests save and except for up to five percent (5%) thereof which may be retained by the Seller; 

AND WHEREAS, the Seller has granted to the Purchaser an option to purchase up to 1000 undivided 
fractional ownership interest(s) out of the Total Fractional Interests in the Property (the “ UFI Purchase 
Option”);  

AND WHEREAS each undivided fractional ownership interest in the Property is equal to 1/2,100 of the 
Total Fractional Interests (individually the “UFI”); 

AND WHEREAS the Purchaser may elect by notice in writing to the Seller (the “Property Purchase 
Notice”) to purchase all or part of the  UFIs in the  UFI Purchase Option (the “Purchased Property”) at 
such time or times as the Purchaser may designate in the Property Purchase Notice; provided that the 
Purchaser may at any time by notice in writing to the Seller (“Purchase Termination Notice”) terminate 
this Agreement with respect to all of or any part of the UFI Purchase Option it has not then Closed and 
provided further that the Agreement shall automatically terminate on the fifth (5th) anniversary of the 
date of this Agreement with respect to any UFI’s forming part of the UFI Purchase Option not having 
then been purchased and Closed by  the Purchaser; 

AND WHEREAS subject to the Purchaser’s right to terminate as provided for in the fifth (5th) Recital 
hereof, the Purchaser has agreed to purchase the Purchased Property from the Seller and the Seller has 
agreed to sell to the Purchaser the Purchased Property on the terms and conditions set forth in this 
Agreement; 

NOW THEREFORE, in consideration of and reliance on the mutual promises, representations, warranties, 
conditions and covenants of the parties set forth in this Agreement, and for other good and valuable 
consideration (the receipt and sufficiency of which is hereby acknowledged by each Party), the Parties 
hereby covenant and agree as follows: 
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ARTICLE  1  
DEFINITIONS AND PRINCIPLES OF INTERPRETATION 

1.1 Definitions 

The terms defined herein shall have, for all purposes of this Agreement, the following meanings, unless 
the context expressly or by necessary implication otherwise requires: 

 

“Agreement” means this Agreement of Purchase and Sale, all Closing Documents, schedules and 
exhibits and every executed written document which specifically amends modifies or supplements this 
Agreement. 

“Ancillary Documents” means those documents, instruments, and/or agreements described in Exhibit 
“B” attached to this Agreement, including without limitation, (1) Deed of Covenant; (2) Special Warranty 
Deed (Purchase); (3) Special Warranty Deed (Sale); and (4) Revocable Trust Agreement (Sales Trust). 

“Article”, “Section” and “Subsection” mean and refer to the specified article, section and subsection of 
this Agreement. 

“Business Day” means the day of the week, other than a Saturday, Sunday, Statutory Holiday, National 
Holiday, or any other day when the County Clerk’s office of the County in which the Property is located 
is closed or any other day on which the Canadian Banks are closed. 

“Closing”, “Close”, and “Closed” means the consummation, of the transaction of the purchase and sale 
of a UFI forming part of the Purchased Property, pursuant to the terms of this Agreement, including 
without limitation, the payment of the applicable Purchase Price, payment to the Facilitator of the 
applicable Development Fund Contribution and the delivery of the applicable Closing Documents, on 
such date as agreed to by the Parties at the location designated by the Seller. 

“Closing Date” means the date or dates stipulated by the Purchaser in the Purchase Property Notice for 
the Closing of one or more UFI’s forming part of the Purchased Property or such other date or dates as 
may be agreed to by the Parties in writing.  If the County Clerk’s office of the County in which the 
Property is located is closed on said date, then the Closing Date shall be on the next day that the County 
Clerk’s Office for such County is open for filing. 

“Closing Documents” means collectively the agreements, instruments, and other documents to be 
delivered by the Seller to the Purchaser pursuant to Section 5.1 and the agreements, instruments and 
other documents to be delivered by the Purchaser to the Seller pursuant to Section 5.2. 

“Deed Of Covenant” means the agreement entitled Deed of Covenant made between the Seller and the 
Purchaser and effective on the Xth day of January, 2015. 

“Development Fund” means the funds advanced to the Facilitator concurrently with the purchase of a 
UFI including, without limitation, the Development Fund Contribution to be maintained in an account or 
accounts to be opened by the Facilitator under Article 3.1(a) of the Deed of Covenant and to be used for 
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the purposes described in Article 3.1 of the Deed of Covenant including, without limitation, for costs and 
expenses associated with the Planning, Development and Servicing Activities; 

“Development Fund Contribution” has the meaning ascribed thereto in Section 2.2 of this Agreement; 

“Facilitator” means any person or entity, corporate or un-incorporated, who is appointed from time to 
time under Article 2 of the Deed Of Covenant by the Co-owners to be the Facilitator and to carry out the 
Planning, Development and Servicing Activities on behalf of and for the benefit of the Purchaser and the 
other Co-Owners of the Property. 

“FIRPTA” shall refer to the Foreign Investment in Real Property Tax Act of 1980. 

“Form W-7” has the meaning provided in Section 9.1. 

“IRC” has the meaning provided in Section 9.2. 

“National Holiday” means a holiday designated by the U.S. federal government. 

“Notice” has the meaning provided in Section 10.2. 

“Person” means either a natural person, a partnership of any type, a corporation, a joint venture, a 
syndicate, a chartered bank, a trust, a trust company, a government or an agency thereof, a trustee or 
an executor, an administrator or other legal representative.  

“Planning, Development and Servicing Activities” means obtaining the reports, plans, studies, audits, 
assessments, investigations, and other items necessary for the proper design, construction, 
development and regulatory compliance of the Property; facilitating and participating in legal 
proceedings, procedures, filings, submissions, applications and other actions necessary for the 
acquisition, rezoning, construction, development, maintenance, regulatory compliance and other land 
use matters related to the Property; contracting, subcontracting, supervising, constructing and 
maintaining infrastructure and improvements on the Property; marketing and selling the Property; and 
any and all other actions necessary to be taken or made in respect to or in furtherance of the 
acquisition, planning, development, construction, maintenance and sale of the Property; 

“Property” has the meaning provided in the first (1st) recital of this Agreement. 

“Purchase Price” has the meaning provided in Section 2.2. 

“Purchased Property” has the meaning provided in the fifth (5th) recital of this Agreement. 

“Purchaser's Lawyer” means Craig L Bentham, 605-2303 Fourth Avenue S.W. Calgary Alberta, T2S 2S7,      
Canada or such other firm of lawyers as the Purchaser may designate by written notice to the Seller. 

“Securities Act” means The United States Securities Act of 1933, as amended. 

“Seller’s Lawyer” means Tasker & Peterson PLLC, 4325 Windsor Centre Trail, Suite 600, Flower Mound, 
Texas 75028, USA; Attention: Jeffrey C. Tasker, or such other firm of lawyers licensed to practice law in 
the State of Texas as the Seller may designate by written notice to the Purchaser. 
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“Statutory Holiday” means a day which is a statutory holiday in (i) Canada or in the Province of Ontario 
or (ii) the United States or the State of Texas. 

“Title Policy” has the meaning provided in Section 8.2 (a). 

“Transfer” has the meaning provided in Section 7.1. 

“U.S. Person” has the meaning provided in Section 6.2 (a). 

“UFI Purchase Option” has the meaning provided in the third (3rd) recital of this Agreement. 

“Warranties” means all warranties and guarantees obtained by the Seller or benefitting the Property or 
any part thereof in respect of the development, construction, maintenance and/or operation of the 
Property that are assignable and in effect on the Closing Date. 

1.2 Timing 

Time shall in all respects be of the essence. 

1.3 Currency 

Unless otherwise specified, all references to money amounts in this Agreement shall be reference to 
United States dollars.  

1.4 Headings 

The descriptive headings or Articles and Sections are inserted solely for convenience of reference and 
are not intended as complete or accurate descriptions of the content of such Articles or Sections. 

1.5 Singular, etc. 

The use of words in the singular or plural, or with a particular gender, shall not limit the scope or 
exclude the application of any provision of this Agreement to such person or persons or circumstances 
as the context otherwise permits.  

1.6 Extended Meaning 

The words “thereof”, “herein”, “hereunder” and similar expressions used in any part of this Agreement 
relate to the entire Agreement and not to the particular Article or Section unless the context otherwise 
requires. 

1.7 Consent 

Whenever a provision of this Agreement requires an approval or consent by a Party to this Agreement 
and notification of such approval or consent is not delivered within the applicable time limited, then, 
unless otherwise specified, the Party whose consent or approval is required shall be conclusively 
deemed to have withheld its approval or consent.   

1.8 Business Day 

Whenever any payment that is to be made or action that is to be taken under this Agreement is required 
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to be made or taken on a day other than a Business Day, such payment shall be made or action taken on 
the next Business Day following such day. 

1.9 Entire Agreement 

This Agreement, the Closing Documents, the Ancillary Documents and any other agreements, 
instruments or other documents herein contemplated to be entered into between, by or including the 
Parties hereto constitute the entire agreement between the Parties hereto pertaining to the transaction 
of purchase and sale provided for herein and supersede and replace all prior agreements, 
understandings, negotiations, and discussions, whether oral or written, with respect thereto and there 
are no warranties, representations or other agreements between the Parties hereto in connection with 
the transaction except as specifically set forth in this Agreement, the Exhibits attached hereto, the 
Closing Documents, the Ancillary Documents or in any document delivered pursuant to this Agreement.  
No amendment, supplement or modification of this Agreement shall be binding unless executed in 
writing by the parties hereto. 

1.10 Non-Merger 

The Seller’s representations, warranties, covenants and agreements contained in this Agreement shall 
not merge on the Closing of this transaction or on the delivery and recording of a transfer but shall 
survive the Closing of this Transaction. 

1.11 Choice of Law 

This Agreement has been made in and its validity, interpretation, construction and performance shall be 
governed by and be in accordance with the laws of the United States and the State of Texas, without 
reference to its laws governing conflicts of law. The laws of the United States and State of Texas shall 
govern all the terms, conditions provisions and covenants of this Agreement. 

1.12 Plain Language 

Except as otherwise noted herein, this Agreement shall be interpreted in accordance with the plain 
meaning of its terms and not strictly for or against any of the parties hereto. 

1.13 Exhibits 

The Exhibits to this Agreement listed below are an integral part of this Agreement: 

Exhibit      Description 

 Exhibit A     Legal Description of Property 

 Exhibit B     Ancillary Documents 
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ARTICLE  2  
PURCHASE AND SALE 

2.1 Purchase and Sale of Property 

On the terms and subject to all of the conditions and restrictions contained in this Agreement, and the 
performance by the parties of their respective obligations set forth in this Agreement and all Ancillary 
Documents, including but not limited to payment of the Purchase Price and payment of the 
Development Fund Contribution, the Purchaser hereby agrees to purchase the Purchased Property and 
to Close such portion of the Purchased Property specified in the Property Purchase Notice on the Closing 
Date specified in the Property Purchase Notice. The Seller hereby agrees to sell, convey, transfer, assign, 
and deliver to the Purchaser on such Closing Date all right, title, interest, equity and estate in and unto 
such portion of the Purchased Property designated in the Property Purchase Notice. 

 

2.2 Purchase Price 

The purchase price for each UFI shall be $7,150.00 (the “Purchase Price”).  In addition to the Purchase 
Price, the Purchaser agrees to contribute the sum of $2,850.00 for each UFI purchased to the 
Development Fund (the “Development Fund Contribution”).  The Purchase Price and the Development 
Fund Contribution have been calculated on the basis of Ten Thousand Dollars ($10,000.00) for each UFI.  
The Purchase Price and the Development Fund Contribution may be paid by the Purchaser in 
instalments based upon the number of UFI’s forming part of the Purchased Property designated to be 
purchased in each Property Purchase Notice and such portion of the Purchase Price and Development 
Fund Contribution shall be payable on the Closing Date designated in the Property Purchase Notice as 
the Closing Date for such portion of the Purchased Property by certified check or negotiable bank draft 
delivered in the case of the Purchase Price to the Seller and in case of the Development Fund 
Contribution to the Facilitator by way of deposit or wire transfer to:  

 Seller:      

Account Name:  

Bank:  

Bank Address:  

Account Number:  

Transit Number:  

ARTICLE  3  
PURCHASER’S DUE DILIGENCE 

3.1 Searches and Examinations 

The Purchaser hereby acknowledges and confirms that it has been afforded the opportunity to retain 
counsel to review this Agreement and to conduct such due diligence including, without limitation, such 
investigations and such tests and inspections regarding the Property and the Purchased Property as it 
reasonably deems desirable or necessary.  
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3.2 Title Search 

The Seller hereby agrees on each Closing Date to provide the Purchaser an opinion from the Seller’s 
Solicitor that the Purchaser has good and valid title to the part of the Purchased Property being Closed 
and that the Seller is the owner of such Purchased Property free and clear of charges, liens, security 
interests and other financial encumbrances. The Seller shall pay and discharge any financial 
encumbrance. The Seller hereby acknowledges and confirms that the Purchaser is relying upon the said 
title opinion of the Seller’s Solicitor in connection with each Closing. 

3.3 Condition of Purchased Property 

Notwithstanding any other provision in this Agreement to the contrary, the Purchaser acknowledges 
and agrees that the Purchased Property is being sold “as is”, “where is” on the Closing Date, and subject 
to the express warranties and representation set out in this Agreement.  The Seller confirms and 
acknowledges that it has reviewed the information contained in the Further Amended and Restated 
Confidential Offering Memorandum dated November 18th, 2014 of Fossil Creek A2A Trust (a Trust 
governed by and formed pursuant to the Laws of the Province of Alberta, Canada) (the “Offering 
Memorandum”) and in particular the Seller has examined the forward looking statements contained in 
the Offering Memorandum and the appendices, relating to, among other things: 

(a) the expectation that the Property will be completely developed and the homes to be 
built thereon sold by December, 2017; 

(b) views regarding the real estate market, in particular relating to prices and trends; 

(c)  the expectation that the Property will meet the investment objectives of the Trust; 

(d) the anticipated costs to be incurred to complete development of the Property; and 

(e) the anticipated revenue, projected profit, projected returns, projected returns on 
investment, target schedule of distributions, target number of housing units, estimated 
average selling price per house, average floor area per house. 

The forward-looking statements are based on certain key expectations and assumptions concerning 
anticipated financial performance, business prospects, strategies, the sufficiency of budgeted capital 
expenditures in carrying out planned activities, the availability and cost of services and the ability to 
obtain financing on acceptable terms, which are subject to change based on market conditions and 
potential timing delays.  The Seller considers these assumptions to be reasonable based on information 
currently available to it, but they may prove to be incorrect. 

The Seller acknowledges and confirms that the Offering Memorandum includes market and industry 
data and forecasts, and surveys, that were obtained through the Seller from surveys, third-party 
sources, industry publications and publicly available information as well as industry data prepared by the 
Seller on the basis of its knowledge of the residential construction industry in Texas (including 
management’s estimates and assumptions relating to the industry based on that knowledge).  The Seller 
confirms that it believes that its industry data is accurate and that its estimates and assumptions are 
reasonable, and there is no reason of which it is aware that these estimates and assumptions cannot be 
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relied upon, but there can be no assurance as to the accuracy or completeness of this data.  The Seller 
shall take such action and obtain such documents as the Purchaser may be require to satisfy itself that 
the Purchaser may rely upon any report or other information delivered to the Purchaser in connection 
with the Purchased Property.  

3.4 Use of Property  

The Purchaser acknowledges that it will not, at any time during the currency of this Agreement, be 
entitled to the use or occupation of any portion of the Property, including, but not limited, to the 
Purchased Property. 

ARTICLE  4  
CONDITIONS OF CLOSING 

4.1 Conditions in Favour of the Purchaser 

(a) Conditions - The obligation of the Purchaser to complete the purchase of the Purchased                 
Property or any part thereof, shall be subject to the following conditions: 

(i) On Closing, all of the terms, covenants and conditions of this Agreement to be 
complied with or performed by the Seller shall have been complied with or 
performed in all material respects, including without limitation, all of the 
documents required to be executed or delivered to the Purchaser pursuant to 
this Agreement shall have been so executed and delivered. 

(ii) On Closing, the representations or warranties of the Seller set forth in Section 
6.1 shall be true and accurate in all material respects with the same effect as if 
made on and as of the Closing. 

(iii) On Closing, other than such portion of the Purchased Property previously 
conveyed by the Seller to the Purchaser pursuant to this Agreement, the Seller 
shall be the legal owner of the Purchased Property and shall have good 
marketable title to the Purchased Property. 

(b) Remedies - Each of the foregoing conditions is for the exclusive benefit of the Purchaser 
and if any of the conditions shall not be satisfied, fulfilled or complied with in 
accordance with their terms, the Purchaser may at its option, either: 

(i) rescind this Agreement with respect to any remaining Purchased Property the 
acquisition of which has not been closed by written notice delivered to the Seller 
on or before a Closing Date, in which event the Purchaser and the Seller shall be 
released, relieved, and discharged from all further obligations with respect 
thereto under this Agreement and with respect to the remaining Purchased 
Property this Agreement shall be null, void and of no effect; or 

(ii) Complete the transaction for the part of the Purchased Property designated in 
the Property Purchase Notice. 
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(c) Waiver - Any or all of the above-conditions may be waived in whole or in part by the 
Purchaser and if the Purchaser elects to complete the transaction after actual or 
constructive knowledge of the failure of any of the conditions, such condition shall be 
deemed waived by the Purchaser with respect to the completed transaction but not 
with respect to any further transactions. 

4.2 Conditions in Favour of the Seller 

(a) Conditions - The obligation of the Seller to complete the transaction or any part thereof 
contemplated by this Agreement shall be subject to the following conditions: 

(i) With respect to the portion of the Purchased Property designated in the 
Property Purchase Notice, on Closing, all of the terms, covenants and conditions 
of this Agreement to be complied with or performed by the Purchaser with 
respect thereto shall have been complied with or performed in all respects, 
including without limitation, delivering to the Seller the applicable Purchase 
Price, to the Facilitator the applicable Development Fund Contribution, the 
Ancillary Documents and any other documents or instruments required to be 
executed and/or delivered to the Seller pursuant to this Agreement duly 
executed by the Purchaser. 

(ii) On Closing, the representations or warranties of the Purchaser set forth in 
Section 6.2 shall be true and accurate in all material respects with the same 
effect as if made on and as of the Closing. 

(b) Waiver - Any or all of the above-conditions may be waived in whole or in part by 
written notice of such waiver by the Seller and if the Seller elects to complete the 
transaction after actual or constructive knowledge of the failure of any of the 
conditions, such condition shall be deemed waived by the Purchaser with respect to 
the completed transaction but not with respect to any further transactions. 

ARTICLE  5  
CLOSING DOCUMENT AND DELIVERABLE 

5.1 Seller’s Closing Documents 

On or before Closing, subject to the provisions of this Agreement, the Seller shall execute or cause to be 
executed and shall deliver or cause to be delivered the following: 

(a) a copy of the Special Warranty Deed for the portion of the Purchased Property which is 
being conveyed by the Seller to the Purchaser on the Closing; 

(b) evidence of the Seller's authority to close such transaction;  

(c) a deed transferring to the Purchaser title to the portion of the Purchased Property that 
is the subject of the Closing; and 
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(d) the executed title opinion from the Seller’s Solicitor that the Seller is the owner of the 
Purchased Property free and clear of charges, liens, and similar financial encumbrances, 
in form and content satisfactory to the Purchaser . 

5.2 Purchaser’s Closing Documents 

On or before each Closing, subject to the provisions of this Agreement, the Purchaser shall execute and 
shall deliver the following: 

(a) the portion of the Purchase Price and Development Fund Contribution for each UFI 
being Closed based on an aggregate amount of $10,000 ; 

(b) any necessary affidavits, statements, or other documentation regarding the Transfer as 
required to accomplish and record the Transfer; 

(c) the Revocable Trust Agreement (for Purchaser); 

(d) the Special Warranty Deed (Sale); 

(e) Revocable Trust Agreement (Sales Trust); 

(f) all other documents which are reasonably required and/or requested concurrent with 
the Purchaser’s execution of this Agreement to give effect to the purchase and sale 
transaction contemplated herein (including without limitation the Ancillary Documents), 
and within a reasonable period of time after the Closing Date the Seller shall deliver, or 
cause to be delivered a statement of adjustments or reconciliation of costs, if applicable. 

5.3 Post-Closing Deliverables 

The Seller shall cause to be delivered to the Purchaser one set of the originally executed Ancillary 
Documents within ninety (90) Business Days after each Closing Date.  If an extension of time for the 
delivery of the Closing Documents to the Purchaser is required by the Seller, the Seller shall provide the 
Purchaser with notice of the new date for such delivery. 

ARTICLE  6  
REPRESENTATIONS AND WARRANTIES 

6.1 Seller’s Representations 

The Seller hereby represents and warrants to and in favor of the Purchaser that, as of the date of this 
Agreement and as of each Closing Date that: 

(a) Due Formation - The Seller is a limited liability company formed under the laws of the 
State of Texas on May 1, 2012.  Its principal place of business is located at 548 Silicon 
Drive, Suite 100, South Lake, Texas 76092, USA. 

(b) Authority of the Seller to Enter Agreement - The Seller is in good standing under the laws 
of the jurisdiction of its incorporation. The Seller has good right, full power and absolute 
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authority to enter into this Agreement and to sell, assign and transfer the Purchased 
Property to the Purchaser and to complete the transaction all in the manner 
contemplated herein and to perform all of the Seller’s obligations under this Agreement. 

(c) Seller Will Take Necessary Steps - The Seller has or will have by each Closing Date taken 
all necessary and desirable steps, actions and proceedings to approve, authorize, validly 
and effectively, the entering into, execution, performance and delivery of this 
Agreement and the sale of the Purchased Property or the part thereof being conveyed 
to the Purchaser on the Closing Date. 

(d) Enforceability of Agreement - This Agreement is a legal, valid and binding obligation of 
the Seller enforceable against the Seller in accordance with its terms subject to 
bankruptcy, insolvency, moratorium, and other laws affecting the enforcement of 
creditors’ rights generally and the fact that equitable remedies, including specific 
performance and injunctive relief may only be granted in the discretion of a court. 

Notwithstanding anything to the contrary contained in this Agreement, the covenants of the Seller set 
out in this Section 6.1 shall survive and shall not merge upon a Closing. 

6.2 Purchaser’s Representations 

The Purchaser hereby represents and warrants to and in favor of the Seller that, as of the date of this 
Agreement and as of each Closing Date that: 

(a) Purchaser is Not a United States Person - The Purchaser is not a United States Person 
within the meaning under Section 7701(a)(30) of the IRC or Rule 902 k of the Securities 
Act.   

(b) Notice of Purchaser’s Change in Status - The Purchaser will notify the Seller immediately 
in writing upon a change in its United States Person status for the purposes of the IRC at 
any time during which the Purchaser has a direct or indirect interest in the Purchased 
Property. 

(c) Necessary Documents and Information - The Purchaser will provide the Seller with all 
necessary documents and information that may be required by the Seller or the Seller’s 
Lawyer to accomplish the transactions contemplated by this Agreement and to record 
the transactions with the appropriate jurisdiction. 

(d) Binding Effect of Agreement - This Agreement and the Ancillary Documents are binding, 
legal and valid on the Purchaser and enforceable in accordance with their terms subject 
to bankruptcy, insolvency, moratorium, and other laws affecting the enforcements of 
creditors’ rights generally and the fact that equitable remedies, including specific 
performance and injunctive relief, may only be granted in the discretion of a court. 

(e) Authority of Purchaser - The Purchaser has right, full power and absolute authority to 
enter into this Agreement and the Ancillary Documents and to purchase the Purchased 
Property and to complete the transaction all in the manner contemplated by this 
Agreement. 
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(f) Legal Funds - The funds which will be paid by the Purchaser to the Seller hereunder will 
not represent proceeds of crime and the Purchaser acknowledges that the Seller may in 
the future be required by law to disclose the Purchaser’s name and other information 
relating to this Agreement and the Purchaser’s purchase of the Purchased Property 
hereunder, on a confidential basis, pursuant to applicable law; that no funds or other 
assets of the Purchaser or any of its affiliates constitute property of, or are beneficially 
owned, directly or indirectly, by any person or entity or Governmental Authority subject 
to trade restrictions under applicable law of the United States, including but not limited 
to, any Anti-Terrorism Law (each an “Embargoed Person”), with the result that the 
transactions contemplated hereby (whether directly or indirectly) are prohibited by 
applicable law; that no Embargoed Person has any interest of any nature whatsoever in 
Purchaser with the result that the transactions contemplated hereby (whether directly 
or indirectly) are prohibited by applicable law; and that none of the funds of the 
Purchaser have been derived from any unlawful activity with the result that the 
transactions contemplated hereby (whether directly or indirectly) are prohibited by 
applicable law. 

(g) Anti-Terrorism - The Purchaser represents and warrants:  That the Purchaser (i) is not in 
violation of any Anti-Terrorism Laws, (ii) is not an Embargoed Person and (iii) is not 
acting and will not act, directly or indirectly, for or on behalf of a person or entity named 
by any Executive Order or the United States Treasury Department as a terrorist, 
“Specifically Designated National and Blocked Person” or other banned or blocked 
person or entity pursuant to any law, order, rule, or regulation that is enforced or 
administered by the Office of Foreign Assets Control; that the Purchaser had not 
engaged in this transaction, directly or indirectly, on behalf of and is not instigating or 
facilitating this transaction, directly or indirectly, on behalf of, any such person or entity; 
that the Purchaser has not conducted any business or engaged in any transaction or 
dealing with an Embargoed Person, including making or receiving any contribution of 
funds, goods, or services to or for the benefit of any Embargoed Person; that the 
Purchaser has not dealt in, or otherwise has engaged in, any transaction relating to, any 
property or interests in property blocked pursuant to any Anti-Terrorism Law; that the 
Purchaser has not engaged in or conspired to engage in any transaction that evades or 
avoids, or has the purpose of evading or avoiding, or attempts to violate, any of the 
prohibitions set forth in any Anti-Terrorism Law.  “Anti-Terrorism Law” shall mean 
Executive Order 13224 issued by the President of the United States, the USA Patriot Act, 
the United States International Emergency Economic Powers Act, 50 U.S.C. §§ 1701 et 
seq., the United States Trading with the Enemy Act, 50 U.S.C. App. 1 et seq., any 
Executive Orders or regulations promulgated thereunder, regulations of the Office of 
Foreign Assets Control (including, but not limited to, its Specially Designated and 
Blocked Persons list) or under any statute (including, without limitation, the Uniting and 
Strengthening America by Providing Appropriate Tools Required to Intercept and 
Obstruct Terrorism Act of 2001 (Public Law 107-56), executive order (including, without 
limitation, the September 24, 2001 Executive Order Blocking Property and Prohibiting 
Transactions with Persons Who Commit, Threaten to Commit, or Support Terrorism and 
the Annex thereto) and all other present and future applicable law of the United States 
addressing or in any way relating to terrorist acts and acts of war. 
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Notwithstanding anything to the contrary contained in this Agreement, the covenants of the Purchaser 
set out in this Section 6.2 shall survive and shall not merge upon the Closing. 

ARTICLE  7  
TRANSFER TO TRUST 

7.1 Additional Documents 

The Purchaser shall complete any necessary affidavits, statements, or other documentation to record 
the transfer to the Purchased Property conveyed to the Purchaser (the “Transfer”) or respecting any 
real estate transfer tax or recording tax imposed on the Transfer.  In order to facilitate the recording of 
the Transfer and the completion of the transaction contemplated in this Agreement, the Seller shall pay 
all real estate transfer and recording tax due and owing upon the recording of the Transfer for and on 
behalf of the Purchaser. 

7.2 References to Trust 

The Parties agree that all references to the Purchaser under this Agreement and under all of the 
documents which are attachments hereto shall include a reference to the Trust whenever the trustee of 
the Trust is the legal owner of the Purchased Property. 

ARTICLE  8  
TITLE TO PROPERTY AND PURCHASED PROPERTY 

8.1 Free from Encumbrances 

On each Closing, title to the part of the Purchased Property being conveyed to the Purchaser on such 
Closing shall be free and clear of charges, liens, security interest and other financial encumbrances.  Title 
to the Purchased Property may be subject to the non-financial encumbrances (if any) now on title, 
including, without limitation, any and all municipal agreements, agreements with utility service 
providers, easements, rights-of-way, leases, notices of lease, restrictions, covenants and zoning or 
related regulations.  The Seller shall pay and discharge any financial encumbrance which is not by this 
Agreement assumed by the Purchaser.  Title to the Purchased Property may also be subject to restrictive 
covenants and other agreements anticipated by this Agreement.  
 
8.2 Title Insurance 

The Purchaser acknowledges that: 

(a) the Seller or its designated nominee purchased title insurance to protect its interest in 
the Property when the Property was acquired by the Seller (the “Title Policy”) in such 
form and with such exceptions, limitations and qualifications respecting coverage as the 
Seller deemed acceptable in the circumstances; 

(b) the Purchaser shall have no recourse against Title Policy for any of the covered title risks 
enumerated therein and the Seller has not made, and will not make any, 
representations or warranties to the Purchaser concerning the quality of title to the 
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Property and/or the Purchased Property or adequacy of the Title Policy, save as 
otherwise set out in this Agreement; and 

(c) on each Closing, the Seller shall provide to the Purchaser a legal opinion from a lawyer 
licensed to practice law in the State of Texas that the Purchaser has acquired good and 
valid title, free and clear of any financial encumbrances, to the portion of the Purchased 
Property conveyed to the Purchaser on each Closing. 

ARTICLE  9  
INCOME OR MARGIN TAX 

9.1 Tax Identification Number 

The Purchaser hereby agrees to complete and execute the Application for IRS Individual Taxpayer 
Identification Number (“Form W-7”), and authorizes Seller to file form W-7 on the Purchaser’s behalf. 

9.2 Authority to Execute and File Government Forms 

In executing this Agreement, the Purchaser authorizes the Seller to apply for, execute and file (and to do 
all things incidental thereto) on behalf of the Purchaser any applicable tax forms required by the U.S. 
Internal Revenue Code and any regulations promulgated thereunder (the “IRC”) or required by the laws 
of the State of Texas that may be required in respect of any payment made to the Purchaser relating to 
the Purchased Property or on the disposition by the Purchaser of the Purchased Property conveyed to it 
by the Seller. 

9.3 Withholding 

The Purchaser hereby agrees that the Seller may withhold any income tax required under the IRC 
(including but not limited to FIRPTA) or any income or margin tax required by the laws of the State of 
Texas in respect of any payment made to the Purchaser relating to the Purchaser’s Purchased Property, 
including, but not limited to, any payment made upon the Purchaser’s disposition of the Purchased 
Property.  This Agreement provides the Seller with a power of attorney and authorization to discuss 
matters relating to the Purchaser and the transactions of the Purchaser relating to the Purchased 
Property with officials of the U.S. Internal Revenue Service and their Texas counterparts.  This 
Agreement also provides the Seller with authorization to execute elections and other forms required by 
such authorities in respect of the Purchaser and the transactions of the Purchaser relating to the 
Purchased Property. 

9.4 Purchaser’s Personal Liability 

The Purchaser agrees that it shall be personally liable for the filing of income tax returns and the 
payment of any income taxes required by the IRC or for the filing of income or margin tax returns and 
the payment of any income or margin taxes required by the laws of the State of Texas, in excess of the 
Seller’s withholding requirements under the IRC or the laws of the State of Texas, in connection with the 
purchase of the Purchased Property by the Purchaser, distributions to the Purchaser with respect of the 
Purchased Property or a disposition by the Purchaser of the Purchased Property, all in accordance with 
the IRC or the laws of the State of Texas.  
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9.5 Limited Liability 

The Seller and the Purchaser acknowledge that the Purchaser is a limited partnership formed under the 
laws of the Province of Ontario, and that a limited partner thereof is only liable for any of such limited 
partnership’s liabilities or any of its losses, to the extent of the amount that a limited partner has 
contributed or agreed to contribute to the capital of the limited partnership and the limited partner’s 
pro rata share of any undistributed income. The parties hereto acknowledge that the obligations of the 
Purchaser shall not be personally binding upon, nor shall resort be had to, the property of any of the 
limited partners, their heirs, successors and assigns, and that resort shall only be had to the property of 
the Purchaser or the property of Fossil Creek A2A GP Inc., the sole general partner of the limited 
partnership. 

9.6 Survivorship of Covenants 

The covenants of the Purchaser set out in this Section 9 shall survive and shall not merge upon the 
recording of the Transfer and the completion of the transaction(s) contemplated in this Agreement. 

ARTICLE  10  
GENERAL 

10.1 Expenses 

Each of the parties hereto shall pay its own legal, accounting, and other professional advisory fees, costs 
and expenses incurred in connection with purchase and sale of the Purchased Property. 

10.2 Notices 

All notices, requests, payments or other communications (“Notice”) to be given under or in connection 
with this Agreement shall be in writing and may be given by mail, personal delivery, or by facsimile 
transmission or other electronic communication which results in a written or printed notice being given, 
addressed as set forth below or to such other address, fax or email address as may from time to time be 
the subject of a Notice: 

 

To the Seller:  548 Silicon Drive 

   Suite 100, Southlake, Texas 76092, USA 

   Attention: Ron Ramirez 

    

To Purchaser:   744 Fourth Avenue 

   Suite 900, Calgary, Alberta T2P 3T4, Canada 

   Attention:  Grayson Ambrose 

    

Any Notice delivered as set forth above shall be in the English language but may be accompanied by an 
unofficial translation and shall be deemed to have been given to the addressee on the day of delivery or, 
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if mailed, shall be deemed to have been to the addressee on the seventh (7th) Business Day following the 
date of deposit thereof in the mail service, provided that, for such purposes, no day during which there 
shall be a strike or other occurrence which shall interfere with normal mail service shall be considered a 
Business Day.  If sent by facsimile or other electronic communication with conformation of transmission, 
Notice shall be deemed to have been validly and effectively given and received on the Business Day next 
following the day it was sent.  Accidental or inadvertent omission or failure to give any Notice required 
or permitted to be given under this Agreement shall not affect the validity or legality of any proceeding 
or action undertaken in respect thereof. 

10.3 Assignment 

This Agreement shall inure to the benefit of and bind the parties hereto and their respective heirs, 
executors, administrators, successors, trustees and permitted assigns; provided that the Purchaser shall 
not be permitted to assign it rights and obligations under this Agreement without the prior written 
consent of the Seller which consent may be arbitrarily withheld. 

10.4 Further Acts and Assurances 

Each of the Parties shall, upon any reasonable request of the other, do all further acts and execute any 
and all further instruments and assurances as may be required or necessary (including without limitation 
the execution by the Purchaser in the presence of a Notary Public of any subsequent or replacement 
power of attorney, in the form similar to the Power of Attorney) to more fully effectually implement and 
carry out and implement the full intent and meaning of this Agreement. 

10.5 Severability 

If any covenant, obligation, agreement or part thereof or the application thereof to any Person or 
circumstance, to any extent, shall be invalid or unenforceable, the remainder of this Agreement of the 
application of such covenant, obligation or agreement or part thereof to any Person, Party or 
circumstance other than those to which it is held invalid or unenforceable shall not be affected thereby.  
Each covenant, obligation and agreement in this Agreement shall be separately valid and enforceable to 
the fullest extent permitted by law.  

10.6 Waiver 

No waiver of any of the provisions of this Agreement shall be deemed or shall constitute a waiver of any 
other provision (whether or not similar) nor shall any waiver constitute a continuing waiver unless 
otherwise expressed or provided.    

10.7 Dispute Resolution 

In case of any dispute regarding any terms or performance of the terms of this agreement, the dispute 
shall be subject to arbitration conducted in the city of Toronto, Ontario in accordance with the Ontario 
Arbitration Act.   
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10.8 Counterparts  

This Agreement may be executed by the parties hereto in two or more separate counterparts (no one of 
which need contain the signatures of all parties), each of which when so executed and delivered shall be 
an original, but all such counterparts shall together constitute one and the same instrument and be 
deemed to be executed effective as of the day and year hereinafter written. 

10.9 Execution by Facsimile 

Facsimile signatures and initials resulting from facsimile communications shall be accepted as if an 
originally executed signature and each Party shall receive an originally executed copy as soon thereafter 
as is reasonably practicable.  Such communication by facsimile shall be deemed to be made when the 
facsimile transmission is received by the Party.   

10.10 Calculating Time Periods 

When calculating any period of time within which, or following which, any act is to be done, or any steps 
are to be taken pursuant to the provisions of this Agreement, the day which is the reference date in 
computing any such period of time shall be excluded from the calculation.  If no specific reference is 
made “Business Days” when computing a particular time period pursuant to the provisions of this 
Agreement and the last of such period would have accordingly fallen on a Saturday, Sunday or a 
National Holiday or a Statutory Holiday, the period of time in question shall then be deemed to end on 
the next succeeding Business Day. 

10.11 Appointment of Authority 

The Purchaser hereby irrevocably appoints the Seller, or any representative thereof, to act as its agent in 
the execution of all of the necessary documents for the transfer of the Purchased Property to the 
Purchaser and the recording of the Purchaser as the owner in fee simple of title to the Purchased 
Property. 

10.12 No Tax Advice 

The Purchaser acknowledges that the Seller and its respective agents and representatives have made no 
representations as to, and no advice has been given respecting, the income tax treatment of the 
purchase, disposition or holding of the Purchased Property.  The Purchaser acknowledges that it has 
been advised to consult its tax advisors with specific reference to its own situation. 

10.13 Collection and Use of Confidential Personal Information 

The Purchaser acknowledges that this Agreement and exhibits attached hereto (and the documents, 
instruments and agreements specifically contemplated herein) require the Purchaser to provide certain 
personal information to the Seller.  Such information is being collected by the Seller for the purposes of: 

 
(a) completing the sale of the Purchased Property described herein; 
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(b) the administration, management, operation and future disposition of the Property in 
accordance with the Agreement; and 

(c) for any other reasonable ancillary use related thereto. 

Without limiting the generality of the foregoing, the personal information may be used while preparing, 
arranging for the execution and delivery of, and recording (where applicable), certain deeds, 
instruments, certificates, agreements, undertakings and similar documents necessary to complete the 
transfer(s) of the Purchased Property and the other actions with respect to the Property as 
contemplated in this Agreement.  The Purchaser’s personal information may be included in a record or 
closing book in respect of the subject transaction(s) and may be disclosed by the Seller to its legal 
counsel and to applicable public or other authorities having jurisdiction.  By executing this Agreement, 
the Purchaser consents to the foregoing collection, use and disclosure of the Purchaser’s personal 
information.  The Purchaser also consents to the recording of copies or originals of any of the 
documents provided by or with respect to the Purchaser in accordance with this Agreement or 
otherwise as may be required to be filed with any Land Recording Office or other authority having 
jurisdiction in connection with the transactions contemplated hereby.  An officer of the Seller is 
available to answer questions about the collection of personal information by the Seller at the address 
provided above. 

The Purchaser and the Seller hereby accept the terms of this Agreement and agree to be bound by the 
terms contained herein.  Notwithstanding anything contained in this Agreement to the contrary, the 
Purchaser and the Seller hereby acknowledges and confirms that this Agreement shall be deemed to be 
dated as of January 9 , 2015. 
EXECUTED on the 9th day of January, 2014 
 
  Fossil Creek A2A LP, by its general partner 

Fossil Creek A2A GP Inc. 
 

 By ________________________________ 
 Name: Dirk Foo 
 Title: President 

  I have authority to bind the Corporation. 

 
ACCEPTANCE 

The Seller hereby accepts the terms of this Agreement and agrees to be bound by the terms contained 
herein.  Notwithstanding anything contained in this Agreement to the contrary, the undersigned hereby 
acknowledges and confirms that this Agreement shall be deemed to be dated as of the date set out 
below. 
 
EXECUTED on the 9th day of January, 2015 
 
  FOSSIL CREEK A2A DEVELOPMENTS, LLC  

 



19 
 

 By ________________________________ 
 Name: Allan Lind  

Title:  
  I have authority to bind the Company. 



 
EXHIBIT “A” 

 

Legal Description of Property 
 

Tract 1 
 

BEING a tract of land out of the H. Robertson Survey, Abstract No. 1259, located in the City of Fort 
Worth, Tarrant County, Texas, and being a part of that 221.457 acre tract of land described in deed to 
MDC-The Trails Limited Partnership, recorded in Document No. D205076774, Tarrant County Deed 
Records, and being further described as follows: 
 
BEGINNING at a 1/2 inch iron rod found in the north line of said 221.457 acre tract of line, said point 
being located at the intersection of the south line of W. Bonds Ranch Road (a 120 foot right-of-way) 
with the west line of Fossil Springs Drive (a variable width right-of-way); 
 
THENCE along the west line of said Fossil Springs Drive as follows: 
South 00 degrees 10 minutes 00 seconds East, 160.00 feet to a one-half inch iron rod found for corner; 
South 08 degrees 07 minutes 54 seconds East, 101.03 feet to a one-half inch iron rod found for corner; 
South 00 degrees 10 minutes 00 seconds East, 90.00 feet to a one-half inch iron rod found for corner; 
South 44 degrees 57 minutes 17 seconds West, 14.11 feet to a one-half inch iron rod found for corner; 
South 00 degrees 10 minutes 00 seconds East, 50.00 feet to a one-half inch iron rod found for corner; 
South 45 degrees 02 minutes 43 seconds East, 14.17 feet to a one-half inch iron rod found for corner; 
South 00 degrees 10 minutes 00 seconds East, 90.00 feet to a one-half inch iron rod found for the 
northeast corner of Lot 22, Block C, Trails of Fossil Creek, Phase 1, an addition to the City of Fort Worth 
as recorded in Cabinet A, Page 10235, Tarrant County 
Plat Records; 
 
THENCE along the north line of said Block C as follows: 
North 89 degrees 55 minutes 27 seconds West, 660.51 feet to a one-half inch iron rod set in the west 
line of Pumice Drive (a 50 foot right-of-way) 
South 00 degrees 10 minutes 00 seconds East, 2.29 feet to a one-half inch iron rod found for the 
northeast corner of Trails of Fossil Creek, Block B, Lot 33, an addition to the City of Fort Worth as 
recorded in Document No. D211218689, Tarrant County Plat Records, said point being located in the 
west line of said Pumice Drive; 
 
THENCE South 89 degrees 50 minutes 00 seconds West, 100.00 feet to a one-half inch iron rod found 
for the northwest corner of said Trails of Fossil Creek, Block B, Lot 33, said point being located in the 
west line of said 221.457 acre tract of land, said point also 
being located in the east line of Fossil Hill Estates, an addition to the City of Fort Worth as recorded in 
Cabinet A, Page 6756, Tarrant County Plat Records; 
 
THENCE North 00 degrees 10 minutes 00 seconds West, 512.72 to a one-half inch iron rod found for the 
northwest corner of said 221.457 acre tract of land, said point being the northeast corner of said Fossil 
Hill Estates, said point also being located in the south line 
of said W. Bonds Ranch Road; 
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THENCE South 89 degrees 55 minutes 27 seconds East, 746.51 feet along the north line of said 221.457 
acre tract of land and along the south line of said W. Bonds Ranch Road to the POINT OF BEGINNING 
and containing 384,572 square feet or 8.829 acres of 
land. 
 

Tract 2 
 

BEING a tract of land out of the H. Robertson Survey, Abstract No. 1259, located in the City of Fort 
Worth, Tarrant County, Texas, and being a part of that 221.457 acre tract of land described in deed to 
MDC-The Trails Limited Partnership, recorded in Document No. D205076774, Tarrant County Deed 
Records, and being further described as follows: 
 
BEGINNING at a 1/2 inch iron rod found in the north line of said 221.457 acre tract of line, said point 
being the most northerly northeast corner of Trails of Fossil Creek, Phase 1, an addition to the city of 
Fort Worth as recorded in Cabinet A. Page 10235, Tarrant 
County Plat Records, said point being located at the intersection of the south line of W. Bonds Ranch 
Road (a 120 foot right-of-way) with the east line of Fossil Springs Drive (a variable width right-of-way); 
 
THENCE South 89 degrees 55 minutes 27 seconds East, with the north line of said 221.457 acre tract of 
land and with the south line of said W. Bonds Ranch Road, 1197.90 feet to a one-half inch iron rod 
found for the northeast corner of said 221.457 acre tract of land; 
 
THENCE South 01 degrees 25 minutes 40 seconds West, 760.21 feet, with the east line of said 221.457 
acre tract of land to a one-half inch iron rod found for the northeast corner Drill Site #1, as recorded in 
Document No. D205076774, Tarrant County Deed Records; 
 
THENCE North 89 degrees 55 minutes 27 seconds West, 1200.83 feet to a one-half inch iron rod found 
in the east line of said Trails of Fossil Creek, Phase 1, said point being located in the east right-of-way 
line of said Fossil Springs Drive; 
 
THENCE along the east line of said Fossil Springs Drive as follows: 
North 08 degrees 40 minutes 57 seconds East, 5.16 feet to a one-half inch iron rod found for corner; 
Northeasterly, 85.34 feet along a curve to the left having a central angle of 06 degrees 16 minutes 07 
seconds, a radius of 780.00 feet, a tangent of 42.71 feet, whose chord bears North 05 degrees 32 
minutes 53 seconds East, 85.29 feet to a one-half inch 
iron rod found for corner; 
North 46 degrees 03 minutes 40 seconds East, 14.38 feet to a one-half inch iron rod found for corner; 
North 00 degrees 17 minutes 50 seconds East, 50.00 feet to a one-half inch iron rod found for corner; 
North 45 degrees 02 minutes 43 seconds West, 14.17 feet to a one-half inch iron rod found for corner; 
North 00 degrees 10 minutes 00 seconds West, 340.00 feet to a one-half inch iron rod found for corner; 
North 07 degrees 48 minutes 27 seconds East, 100.92 feet to a point for corner in a brick column; 
North 00 degrees 10 minutes 00 seconds West, 160.00 feet to the POINT OF BEGINNING and containing 
909,894 square feet or 20.888 acres of land. 
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Tract 3 
 

BEING a tract of land out of the H. Robertson Survey, Abstract No. 1259, located in the City of Fort 
Worth, Tarrant County, Texas, and being a part of that 221.457 acre tract of land described in deed to 
MDC-The Trails Limited Partnership, recorded in Document No. D205076774, Tarrant County Deed 
Records, and being further described as follows: 
 
BEGINNING at a 1/2 inch iron rod found for the northwest corner of Lot 21, Block FF of Trails of Fossil 
Creek, Phase 1, an addition to the city of Fort Worth as recorded in Cabinet A. Page 10235, Tarrant 
County Plat Records, said point being located in the east line of 
Fossil Springs Drive (a variable width right-of-way); 
 
THENCE along the east line of said Fossil Springs Drive as follows: 
Northeasterly, 91.39 feet along a curve to the left having a central angle of 10 degrees 41 minutes 09 
seconds, a radius of 490.00 feet, a tangent of 45.83 feet, whose chord bears North 12 degrees 47 
minutes 09 seconds East, 91.25 feet to a one-half inch iron rod found for 
corner; 
North 50 degrees 06 minutes 13 seconds East, 14.57 feet to a one-half inch iron rod found for corner; 
North 03 degrees 20 minutes 57 seconds East, 50.00 feet to a one-half inch iron rod found for corner; 
North 43 degrees 20 minutes 03 seconds West, 14.55 feet to a one-half inch iron rod found for corner; 
North 00 degrees 10 minutes 00 seconds West, 185.00 feet to a one-half inch iron rod found for corner; 
North 44 degrees 57 minutes 17 seconds East, 14.11 feet to a one-half inch iron rod found for corner; 
North 00 degrees 10 minutes 00 seconds West, 50.00 feet to a one-half inch iron rod found for corner; 
North 45 degrees 02 minutes 43 seconds West, 14.17 feet to a one-half inch iron rod found for corner; 
North 00 degrees 10 minutes 00 seconds West, 185.00 feet to a one-half inch iron rod found for corner; 
North 44 degrees 57 minutes 17 seconds East, 14.11 feet to a one-half inch iron rod found for corner; 
North 00 degrees 10 minutes 00 seconds West, 50.00 feet to a one-half inch iron rod found for corner; 
North 45 degrees 02 minutes 43 seconds West, 14.17 feet to a one-half inch iron rod found for corner; 
North 00 degrees 10 minutes 00 seconds West, 31.81 feet to a one-half inch iron rod found for corner; 
Northeasterly, 111.20 feet along a curve to the right having a central angle of 08 degrees 50 minutes 57 
seconds, a radius of 720.00 feet, a tangent of 55.71 feet, whose chord bears North 04 degrees 15 
minutes 28 seconds East, 111.09 feet to a one-half inch iron rod 
found for corner; 
North 08 degrees 40 minutes 57 seconds East, 37.93 feet to a one-half inch iron rod found for corner; 
North 49 degrees 22 minutes 45 seconds East, 15.16 feet to a one-half inch iron rod found for corner; 
South 89 degrees 55 minutes 27 seconds East, 9.63 feet to a one-half inch iron rod found for corner; 
North 00 degrees 04 minutes 33 seconds East, 50.00 feet to a one-half inch iron rod found for corner; 
North 89 degrees 55 minutes 27 seconds West, 2.06 feet to a one-half inch iron rod found for corner; 
North 40 degrees 37 minutes 15 seconds West, 13.04 feet to a one-half inch iron rod found for corner; 
North 08 degrees 40 minutes 57 seconds East, 91.14 feet to a one-half inch iron rod found for corner; 
 
THENCE South 89 degrees 55 minutes 27 seconds East, 804.71 feet to a one-half inch iron rod found for 
corner in the east line of said 221.457 acre tract of land, said point being the northwest corner of Drill 
Site #1, as recorded in Document No. D205076774, Tarrant County deed Records; 
 
THENCE with the east line of said 221.457 acre tract of land as follows: 
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South 00 degrees 04 minutes 33 seconds West, 500.00 feet to a one-half inch iron rod found for the 
southwest corner of said Drill Site #1; 
South 89 degrees 55 minutes 27 seconds East, 384.32 feet to a one-half inch iron rod found for the 
southeast corner of said Drill Site #1; 
South 01 degrees 25 minutes 40 seconds West, 534.73 feet to a one-half inch iron rod found for the 
northeast corner of Lot 15, Block GG of said Trails of Fossil Creek, Phase 1; 
 
THENCE North 88 degrees 34 minutes 20 seconds West, 120.00 feet to a one-half inch iron rod found 
for the northwest corner of said Lot 15, said point being located in the east line of Talus Drive (a 50 foot 
right-of-way); 
 
THENCE North 01 degrees 25 minutes 40 seconds East, 31.76 feet with the east line of said Talus Drive 
to a one-half inch iron rod found for corner; 
 
THENCE North 89 degrees 55 minutes 49 seconds West, 506.79 feet to a one-half inch iron rod found 
for corner in the north line of Block FF of said Trails of Fossil Creek, Phase 1; 
 
THENCE along the north line of said Block FF as follows: 
South 87 degrees 54 minutes 28 seconds West, 408.06 feet to a one-half inch iron rod found for corner; 
North 89 degrees 39 minutes 03 seconds West, 202.76 feet to the POINT OF BEGINNING and containing 
1,033,620 square feet or 23.729 acres of land. 
 

Tract 4 
 

BEING a tract of land out of the H. Robertson Survey, Abstract No. 1259, located in the City of Fort 
Worth, Tarrant County, Texas, and being a part of that 221.457 acre tract of land described in deed to 
MDC-The Trails Limited Partnership, recorded in Document 
No. D205076774, Tarrant County Deed Records, and being further described as follows: 
 
BEGINNING at a one-half inch iron rod found at the southeast corner of Lot 13, Block BB, Trails at Fossil 
Ridge, Phase 1, an addition to the City of Fort Worth as recorded in Cabinet A, Slide 10235, Tarrant 
County Plat records; 
 
THENCE along the east line of said Phase 1 as follows: 
North 00 degrees 04 minutes 33 seconds East, 100.00 feet to a one-half inch iron rod found for corner; 
South 89 degrees 55 minutes 27 seconds East, 11.51 feet to a one-half inch iron rod found for corner; 
North 00 degrees 04 minutes 33 seconds East, 50.00 feet to a one-half inch iron rod found for corner; 
North 44 degrees 55 minutes 27 seconds West, 14.14 feet to a one-half inch iron rod found for corner; 
North 00 degrees 04 minutes 33 seconds East, 90.00 feet to a one-half inch iron rod found for corner, 
said point being in the east line of said 221.457 acre tract of land, said point also being the southwest 
corner Drill Site #2, as recorded in Document No.D205076774, Tarrant County deed Records; 
 
THENCE along the east line of said 221.457 acre tract of land as follows: 
South 89 degrees 55 minutes 27 seconds East, 386.80 feet to a one-half inch iron rod found for the 
southeast corner of said Drill Site #2; 
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South 01 degrees 25 minutes 40 seconds West, 2239.18 feet to a one-half inch iron rod found for the 
northeast corner of Drill Site #3 as recorded in said Document No. D205076774, Tarrant County deed 
Records; 
South 89 degrees 14 minutes 30 seconds West, 400.29 feet to a one-half inch iron rod found for the 
northwest corner of said Drill Site #3; 
South 00 degrees 04 minutes 33 seconds West 273.51 feet along the west line of said Drill Site #3 to a 
one-half inch iron rod found for corner; 
 
THENCE North 34 degrees 46 minutes 36 seconds West, 191.47 feet to a one-half inch iron rod found 
for corner; 
 
THENCE Northwesterly, 109.09 feet along a non-tangent curve to the right having a central angle of 125 
degrees 00 minutes 35 seconds, a radius of 50.00 feet, a tangent of 96.07 feet, whose chord bears 
North 30 degrees 53 minutes 04 seconds West, 88.71 feet to a one-half inch iron rod found for corner; 
 
THENCE North 35 degrees 36 minutes 36 seconds West, 112.77 feet to a one-half inch iron rod found 
for corner; 
 
THENCE North 54 degrees 23 minutes 24 seconds East, 260.00 feet to a one-half inch iron rod found for 
corner; 
 
THENCE Northwesterly, 139.15 feet along a non-tangent curve to the right having a central angle of 24 
degrees 31 minutes 53 seconds, a radius of 325.00 feet, a tangent of 70.66 feet, whose chord bears 
North 31 degrees 33 minutes 40 seconds West, 138.09 feet 
to a one-half inch iron rod found for corner; 
 
THENCE North 19 degrees 17 minutes 43 seconds West, 23.19 feet to a one-half inch iron rod found for 
corner; 
 
THENCE South 54 degrees 23 minutes 24 seconds West, 104.20 feet to a one-half inch iron rod found 
for corner; 
 
THENCE North 19 degrees 17 minutes 43 seconds West, 378.63 feet to a one-half inch iron rod found 
for corner; 
 
THENCE North 70 degrees 42 minutes 17 seconds East, 100.00 feet to a one-half inch iron rod found for 
corner; 
 
THENCE North 19 degrees 17 minutes 43 seconds West, 877.83 feet to a one-half inch iron rod found 
for corner in the southeast line of said Phase 1; 
 
THENCE along the southeast line of said Phase 1 as follows: 
Northwesterly, 32.18 feet along a non-tangent curve to the right having a central angle of 36 degrees 52 
minutes 12 seconds, a radius of 50.00 feet, a tangent of 16.67 feet, whose chord bears North 37 
degrees 43 minutes 49 seconds West, 31.62 feet to a one- 
half inch iron rod found for corner; 
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North 19 degrees 17 minutes 43 seconds West, 280.00 feet to a one-half inch iron rod found for corner; 
Northwesterly, 32.18 feet along a tangent curve to the right having a central angle of 36 degrees 52 
minutes 12 seconds, a radius of 50.00 feet, a tangent of 16.67 feet, whose chord bears North 00 
degrees 51 minutes 37 seconds West, 31.62 feet to a one-half inch 
iron rod found for corner; 
North 19 degrees 17 minutes 43 seconds West, 170.00 feet to a one-half inch iron rod found for corner; 
North 70 degrees 42 minutes 17 seconds East, 50.00 feet to a one-half inch iron rod found for corner; 
South 19 degrees 17 minutes 43 seconds East, 90.00 feet to a one-half inch iron rod found for corner; 
North 70 degrees 42 minutes 17 seconds East, 6.69 feet to a one-half inch iron rod found for corner; 
Northeasterly, 473.33 feet along a curve to the right having a central angle of 19 degrees 22 minutes 16 
seconds, a radius of 1,400.00 feet, a tangent of 238.94 feet, whose chord bears North 80 degrees 23 
minutes 25 seconds East, 471.07 feet to a one-half inch 
iron rod found for corner; 
South 89 degrees 55 minutes 27 seconds East, 183.05 feet to the POINT OF BEGINNING and containing 
1,655,937 square feet or 38.015 acres of land. 
 

 
 

 



 
EXHIBIT “B” 

 
ANCILLARY DOCUMENTS 

 

 Deed of  Covenant; 

 Special Warranty Deed (Purchase); 

 Escrow Agreement; 

 Special Warranty Deed (Sale); 

 Revocable Trust Agreement (Sales Trust) 

 

See Attached 



 
 
 
 
 
 
 
 

THIS IS EXHIBIT “H” 
referred to in the Affidavit of Allan Lind 

sworn on December 13, 2024 
 

____________________________________ 
Commissioner for Taking Affidavits (or as may be) 
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THIS IS EXHIBIT “I” 
referred to in the Affidavit of Allan Lind 

sworn on December 13, 2024 
 

____________________________________ 
Commissioner for Taking Affidavits (or as may be) 
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THIS IS EXHIBIT “J” 
referred to in the Affidavit of Allan Lind 

sworn on December 13, 2024 
 

____________________________________ 
Commissioner for Taking Affidavits (or as may be) 
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THIS IS EXHIBIT “K” 
referred to in the Affidavit of Allan Lind 

sworn on December 13, 2024 
 

____________________________________ 
Commissioner for Taking Affidavits (or as may be) 
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017-307091-19 

017 321466 2U 
CAUSE NO. 017-307091-19 

FILED 
TARRANT COUNTY 

11/2/2020 1 :34 PM 
THOMAS A. WILDER 

DISTRICT CLERK 

GLOBAL FOREST, LLC AND FOREST 
FUNDING, LLC 

§ 
§ 

IN THE DISTRICT COURT OF 

Plaintiffs, 
vs. 

§ ....., 
§ c::,;:1 ~ ~ 

-o = § ~~ ~ ~ 

§ TARRANT COUN1:¥~Ex;e; S:~ 
§ n~ I Z_ 

ET § -f.> m -fr SERENE COUNTRY HOMES, LLC AL .0- nfTI 
Defendants. § 17111 JUDICIAL Dl:5"tr;IC~ go 

◄ /' ITlr- c:., :z: w ::oo .. --1 

nJ,½nd 1hiRR ~ if J2ropoooil ORDER ::>-g ~ -< 
ti(!'( ,. of,.November, 2020, 

On this day, came on to be considered Brian Mackie's Original Petition in Intervention and 

Motion to Vacate or Set Aside the Final Judgment ("Motion"). Having considered the Motion and 

responses filed (if any), the Court is of the opinion that, due to a jurisdictional defect, this Court 

lacks subject matter jurisdiction to enter a judgment against "Fossil Creek Trust." Therefore, the 

Final Judgment should be VACATED as to "Fossil Creek Trust." The Court is also of the opinion 

that Plaintiffs, Global Forest, LLC and Forest Funding, LLC's claims against Serene Country 

Homes, LLC, Sendera Ranch A2A Developments II, LLC, Joe Attrux, Windridge A2A 

Developments LLC, Sendera Ranch A2A Developments, LLC, and Fossil Creek A2A 

Developments, LLC should be severed from this cause, sua sponte. Furthermore, the Court is of 

the opinion that Brian Mackie, as a beneficiary of the Fossil Creek Trust, has a justiciable interest 

in the Lawsuit. 

IT IS THEREFORE ORDERED THAT the Final Judgment entered on August 24, 2020 is 

VACATED as to "Fossil Creek Trust." It is further 

ORDERED THAT Plaintiffs, Global Forest, LLC and Forest Funding, LLC's claims 

against Serene Country Homes, LLC, Sendera Ranch A2A Developments II, LLC, Joe Attrux, 

Windridge A2A Developments LLC, Sendera Ranch A2A Developments, LLC, and Fossil Creek 

A2A Developments, LLC are hereby severed. It is further 



Cf(J,,!/' ORDERED THAT the court clerk shall assign the severed actionJ.h1_ts~1prat(:faljSl ni;.m6eb 2 Q 
or a separate causel\number designated by t~e Di~trict Cl~r~ as follo~s:l:J .L I ::, C. _ 1:l1': 

of 017-307091-19-A, copy the documents listed m Exh1b1t A, 11h:ch ;g a!!achccl huc::1!h, and fU!/' 
qi/,_!/' filed with this order on November 2, 202CP.''"" 

include them in that file. 

ORDERED THAT Plaintiffs, Global Forest, LLC and Forest Funding, LLC's objections 

to Brian Mackie's Petition in Intervention are denied. 

ORDERED this 5th of November , 2020. ---~~~~~---' 

BLE JUDGE WILKINSON 

Page 2 of3 



CERTIFICATE OF SERVICE 

I hereby certify that the foregoing was served upon all parties and/or their attorneys of 
record, in accordance with the Texas Rules of Civil Procedure, on this the 11 th day of November, 
2020, addressed as fo11ows: 

Via e-service 
Andrew K. Meade 
MEADE & NEESE, LLP 
2118 Smith Street 
Houston Texas 77002 
ameade@meadeneese.com 
ATTORNEYS FOR PLAINTIFF 

Isl Marianne G. Robak 
Marianne G. Robak 
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From: Pamela J. Maples
To: ameade@meadeneese.com; hbarnes@meadeneese.com; sharen@meadeneese.com;

mrobak@mccathernlaw.com
Subject: 017-307091-19; Ord vacating jdg & ord to sever claims
Date: Friday, November 6, 2020 9:43:00 AM
Attachments: 01730709119000210.pdf

 
 

Pamela Maples
Administrative Court Clerk
Tarrant County District Clerk

100 N. Calhoun ST, 2nd Floor
Fort Worth, TX 76196
817-884-1839
pjmaples@tarrantcounty.com
 

 
 

mailto:pjmaples@TarrantCounty.com
mailto:ameade@meadeneese.com
mailto:hbarnes@meadeneese.com
mailto:sharen@meadeneese.com
mailto:mrobak@mccathernlaw.com
mailto:pjmaples@tarrantcounty.com
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1 

Cause No. 017-307091-19 

Global Forest, LLC and Forest 
Funding, LLC, 

Plaintiffs, 

v. 

Serene Country Homes, LLC, 
Windridge A2A Developments, LLC, 
Sendera Ranch A2A Developments, 
LLC, Sendera Ranch A2A 
Developments II, LLC, Foo Tiang 
Meng a/k/a Dirk Foo, Allan Lind, 
and Joseph Attrux, 

Defendants. 

In the District Court of 

Tarrant County, Texas 

17th Judicial District 

Order on Plaintiffs’ Notice of Nonsuit Without Prejudice 

After considering Plaintiffs’ Notice of Nonsuit Without Prejudice as to Foo Tiang Meng 

a/k/a Dirk Foo and Alan Lind, the Court dismisses without prejudice all of Plaintiffs’ claims 

asserted in this lawsuit against Foo Tiang Meng a/k/a Dirk Foo and Alan Lind.  

Signed:_______________________ 

____________________________________ 
JUDGE PRESIDING 

017-307091-19

FILED
TARRANT COUNTY

2/26/2020 3:23 PM
THOMAS A. WILDER

DISTRICT CLERK

February 26, 2020.

EMAILED & MAILED  

_______________ 

CLB

2/27/20
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FOO TIANG MENG 
6635 SANDSHELL BLVD 
FORT WORTH TX 76137 
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ALLAN LIND 
6635 SANDSHELL BLVD 
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ANDREW K MEADE 
MEADE & NEESE LLP 
2118 SMITH ST 
HOUSTON TX 77002 
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CAUSE NO. 096-304164-18 

VIJAYAN NAMBIAR, INDIVIDUALLY § IN THE DISTRICT COURT 
And as TRUSTEE OF THE VIJAYAN §  
NAMBIAR REVOCABLE TRUST and §  
THE VIJAYAN NAMBIAR AND  §  
JACQUELINE ANN LEE-NAMBIAR §  
REVOCABLE TRUST, et al. §  

Plaintiffs, §  
 § 96th JUDICIAL DISTRICT 
vs. §  
 §  
FOO TIANG MENG DIRK ROBERT §  
INDIVIDUALLY and as TRUSTEE OF §  
THE HILLS OF WINDRIDGE TRUST 
and TRUSTEE OF THE FOSSIL 
CREEK TRUST  

§ 
§ 
§ 

 

 §  
 Defendants § TARRANT COUNTY, TEXAS 

 
DEFENDANTS' MOTION FOR SUMMARY JUDGMENT 

 
Defendants Foo Tiang Meng Dirk Robert, individually and as Trustee of the Hills of 

Windridge Trust and Trustee of the Fossil Creek Trust (“Defendants”) file this Motion for Summary 

Judgment. 

SUMMARY OF ARGUMENT 

A. The express language of Article Eight of the Sales Trust instruments relieves the 

Trustee from the obligation to provide an accounting. 

B. The language of the Sales Trust instruments controls the Trustee's duties where it 

conflicts with duties created by the Trust Code and common law.  

C. Plaintiffs do not assert any causes of action against Foo Tiang Meng Dirk Robert, 

individually. 

D. Defendants are entitled to recover their attorneys' fees from Plaintiffs.  
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UNDISPUTED FACTS1 

1. Fossil Creek A2A Developments, LLC ("FCA") and The Hills of Windridge A2A 

Developments, LLC ("THOW") sold undivided fractional interests ("UFI") in real estate referred to 

as the Fossil Creek Property and the Windridge Property respectively as investments.2 (par. 6)3. 

2. Plaintiffs purchased UFIs in either the Fossil Creek Property, the Windridge 

Property or both. (par. 7). 

3. In 2014, to facilitate the development and sale of the real estate, the UFI owners of 

the Fossil Creek Property and the Windridge Property created the Fossil Creek Trust and the Hills 

of Windridge Trust respectively (the "Sales Trusts") and conveyed all of their UFI's through 

recorded deeds to Foo Tiang Meng Dirk Robert as Trustee of the Sales Trusts. (see Affidavit of 

Jeffrey C. Tasker attached hereto as Exhibit 1; Plaintiff's First Amended Petition par. 9; Exhibit E 

(the recording date on p.11); and Exhibit F). 

4. Once all of the UFI's were conveyed to the Sales Trusts, the Trustee held the 

recorded legal title to the Windridge Property and the Fossil Creek Property as Trustee of the Sales 

Trusts. (par. 9). 

5. The express purpose of the Sales Trusts was "to receive and convey real property on 

behalf of the Settlors and to distribute the Net Income  . . . from the sale of real estate to the 

Beneficiaries." (Exhibit F, Art. 1). 

6. Article Eight of the Sales Trusts reads:  

The Trustee shall keep accurate records concerning the Trust. To the extent 
permitted by law, the Trustee shall be excused from any duty to render 

                                                 
1 Without judicially admitting to the facts asserted by Plaintiffs, Defendants ask the court to recognize the following 
facts asserted by Plaintiffs in their First Amended Original Petition and Declaratory Judgment Action and the 
exhibits attached thereto as undisputed for purposes of Defendants' Motion for Summary Judgment.  
2 The terms Fossil Creek Property and Windridge Property are assigned the definitions found in paragraph 6 of 
Plaintiffs' First Amended Original Petition and Declaratory Judgment Action. 
3 All references are to the Plaintiffs' First Amended Original Petition and Declaratory Judgment Action and the 
Exhibits thereto. References to the Petition are by paragraph and references to Exhibits refer to the Exhibits to 
Plaintiff's Petition.  
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annual or other periodic accounts to Settlors or any other beneficiary or 
any court having jurisdiction over any trust being administered hereunder. 
(Exhibit F, Art. 8) (emphasis added). 
 

7. Plaintiffs filed the current lawsuit against Defendants for: Suit for Accounting 

pursuant to Texas Property Code Section 113.151; Breach of Trust Agreement; Breach of Fiduciary 

Duties; and for a Declaratory Judgment. (par. 21-22; 23; 24-25; and 27-32).  

8. Although Plaintiffs assert multiple causes of action, each claim stems from and is 

dependent on the Plaintiffs' demand for an accounting from Defendant Foo as Trustee of the Sales 

Trusts. 

A. Article Eight Relieves the Trustee of a Duty to Provide an Accounting. 

The clear and unambiguous intent of the parties to the Sale Trust was to excuse the Trustee 

from the very accounting duty Plaintiffs now attempt to impose on the Trustee. Article Eight of the 

Sales Trust reads: 

The Trustee shall keep accurate records concerning the Trust. To the extent 
permitted by law, the Trustee shall be excused from any duty to render annual 
or other periodic accounts to Settlors or any other beneficiary or any court 
having jurisdiction over any trust being administered hereunder. 
 

(emphasis added). The overriding rule of construction for trusts is to ascertain the intent of the 

maker. Jewett v. Capital Nat'l Bank, 618 S.W.2d 109, 112 (Tex. Civ. App.—Waco 1981, writ ref's 

n.r.e.). "If the language is unambiguous and expresses the intent of the maker, it is unnecessary to 

construe the instrument because it speaks for itself." Jewett, 618 S.W.2d at 112. In such situation, 

"neither the trustee nor the court can add or take away from" the express language of the trust 

instrument. Id. Here, Article Eight simply "reliev[es] the Trustee from a duty imposed by the [Trust 

Code] or by common law." See TEX. PROP. CODE § 114.007 (protecting the ability of a settlor to 

relieve a trustee from a duty). The language of Article Eight tracks the requirements of Texas Trust 

Code Section 113.151 and expressly relieves the Trustee of the duty to provide an accounting. To 

impose an accounting obligation—from either the Trust Code or common law—would both "add" 
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an unintended duty to the trustee and "take away" the relief of that duty from the Sales Trust. Such 

interpretation renders Article Eight meaningless and is contrary to the intent of the makers of the 

Sales Trust. 

B. The language of the Sales Trust instruments controls the Trustee's duties where it 
conflicts with duties created by the Trust Code and common law. 

The Sales Trust instruments control the duties owed by the Trustee, and the Court should 

not impose duties from the Trust Code or common law that conflict with the terms of the 

instruments. Over the course of several years the Texas Courts and legislature refined the duties 

owed by trustees and the parameters for excusing such duties. In 1993, the Austin Court of Appeals 

reversed a trial court's judgment against a trustee because the trial court failed to instruct the jury 

that the defendant's duty was governed by the terms of the trust instrument and not by the common 

law or statute. See Jochec v. Clayburne, 863 S.W.2d 516 (Tex. Civ App.—Austin 1993, writ 

denied)(finding the parties intended to modify the trustees' duties to the beneficiaries). In 2002, the 

Texas Supreme Court held that public policy as expressed by the legislature in the Trust Code 

allowed relieving a corporate trustee from liability for self-dealing. Texas Commerce Bank v. Grizzle, 96 

S.W.3d 240, 249 (Tex. 2002)4.  

In response to cases such as Jochec and Grizzle, the 2005 Texas Legislature amended the 

Texas Trust Code, clarifying the hierarchy of conflicting terms among the trust instrument, statute 

and common law and setting the limits a settlor’s ability to modify the duties of a trustee. The 

Legislature started by resolving conflicting terms between the Trust Code, the trust instrument and 

common law in favor of the trust instrument. Section 111.0035(a) reads: 

(a)  Except as provided by the terms of a trust and Subsection (b), this subtitle 
governs: 

(1)  the duties and powers of a trustee; 

                                                 
4 The Grizzle case triggered a comprehensive review of the Texas Trust Code including the primacy of authority and 
limitations to exculpatory clauses.  
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(2)  relations among trustees; and 

(3)  the rights and interests of a beneficiary. 
 

TEX. PROP CODE ANN. § 111.0035(a)(emphasis added). The Trust Code then provides the limited 

exceptions to the trust instrument's primacy. In so doing, the legislature notably distinguished 

between revocable and irrevocable trusts. Section 111.0035(b)(4) reads: 

(b)  The terms of a trust prevail over any provision of this subtitle, except that the 
terms of a trust may not limit: 

(1)  the requirements imposed under Section 112.031; 

(2)  the applicability of Section 114.007 to an exculpation term of a trust; 

(3)  the periods of limitation for commencing a judicial proceeding regarding a trust; 

(4)  a trustee’s duty:  

(A)  with regard to an irrevocable trust, to respond to a demand for 
accounting made under Section 113.151 if the demand is from a beneficiary 
who, at the time of the demand: 

(i)  is entitled or permitted to receive distributions from the trust; or 

(ii)  would receive a distribution from the trust if the trust terminated at the 
time of the demand 

 TEX. PROP CODE ANN. § 111.0035(b)(4)(emphasis added). The Trust code is silent on the ability of 

a trust instrument to limit the trustee's duty to provide an accounting for a revocable trust. By 

specifically restraining only irrevocable trusts, the legislature recognized and codified the settlors' 

ability to freely modify the trustee's duties regarding accounting for revocable trusts. To interpret the 

statute otherwise would render the term "irrevocable" in section 111.0035(b)(4)(A) meaningless. 

Next, the legislature addressed conflicts between the trust instrument and common law. 

Specifically, in Section 113.051 the legislature incorporated common law duties into the statue but 

expressly subordinated the common law duties to the terms of the trust instrument and the Trust 

Code. Section 113.051 reads in part: 

In the absence of any contrary terms in the trust instrument or contrary 
provisions of this subtitle, in administering the trust the trustee shall perform all of 
the duties imposed on trustees by the common law.  
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TEX. PROP CODE ANN. § 113.051 (emphasis added). As a result of sections 111.0035 and 113.051, 

the legislature codified the hierarchy of authority as it relates to duties owed by trustees previously 

recognized by the Jochec Court with the highest deference (1st) to the trust instrument; (2nd) followed 

by the Trust Code; and finally (3rd) by the common law. Plaintiffs’ causes of action for common law 

duties would rearrange the clear order of the primacy to impose common law duties which were 

relieved by the language of the Sales Trust. Plaintiffs’ Petition invites the Court to commit reversible 

error under both the Trust Code and common law.  

 The legislature's clear intentions regarding the primacy of the trust instrument and Section 

111.0035(b)(4) are reinforced in Section 114.007. Having established the primacy of the trust 

instrument and the parameters of such, the 2005 legislature set out to limit exculpatory clauses like 

the one in Grizzle. To do so, the legislature added Section 114.007 preventing exculpation for certain 

trustee actions. After restricting the enforceability of exculpatory clauses in Sections (a) and (b), the 

legislature included Section (c) to recognize the clear distinction between prohibited exculpatory 

clauses and allowable modifications of the trustee's duty. Section (c) reads: 

(c)  This section applies only to a term of a trust that may otherwise relieve a trustee from 
liability for a breach of trust. Except as provided in Section 111.0035, this section does 
not prohibit the settlor, by the terms of the trust, from expressly: 

1)  relieving the trustee from a duty or restriction imposed by 
this subtitle or by common law; or 

(2)  directing or permitting the trustee to do or not to do an action 
that would otherwise violate a duty or restriction imposed by this 
subtitle or by common law. 

TEX. PROP. CODE §114.007(c)(emphasis added). Referring back to Section 111.0035, the legislature 

made it clear that nothing in the Trust Code restricts the trust instrument from relieving the trustee's 

duty to provide an accounting in a revocable trust. Article Eight is enforceable and it relieves the 

Trustee from any duty to provide an accounting to the beneficiaries of the Sales Trust. 
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C. Plaintiffs do not assert any claims against Foo Tiang Meng Dirk Robert, 
individually.  

Despite naming Dirk Foo individually as well as the Trustee, Plaintiffs' Petition fails to assert 

any causes of action against Dirk Foo individually rather than as trustee of the Sales Trusts.  

Defendant, Dirk Foo, moves for summary judgment on Plaintiffs' pleadings.  

D. Defendants are entitled to recover their attorneys' fees from Plaintiffs. 

Plaintiffs comprise a minute minority of the beneficiaries of the Sales Trusts5. Their actions 

have cost each beneficiary of the Sales Trusts a portion of the fees for the defense of Plaintiffs’ 

baseless claims. Despite Defendants' efforts to resolve the matter, Plaintiffs pursued their meritless 

claims. Defendants were forced to retain the services of the law firm of Tasker & Balderson, PLLC 

(“TB”) and agreed to pay TB a reasonable and necessary fee for its services necessarily rendered and 

to be rendered on their behalf in this cause. Accordingly, Defendants are entitled to and hereby seek 

an award of their reasonable and necessary costs, expenses, and attorneys’ fees as a result of 

Plaintiffs' actions in accordance with Article IV, Section G of the Trust Agreements and Chapters 37 

and 38 of the Texas Civil Practice and Remedies Code.  Attached hereto as Exhibit 2 is the 

Attorneys' Fees Affidavit of Jeffrey C. Tasker which shows that as of June 25, 2019, the Defendants 

incurred $57,890.00 in reasonable and necessary attorneys' fees attributable to Plaintiffs' lawsuit to 

compel an accounting. Exhibit 2 further shows that Defendants estimate an additional $2,500.00 

would be reasonable to prepare for and attend the hearing on Defendants' Motion for Summary 

Judgment and prepare the Order granting the motion. Exhibit 2 further shows that Defendants will 

incur an additional $20,000 in the event of an appeal to the Court of Appeals, and additional $10,000 

in the event a petition for review is sought in the Supreme Court of Texas, as well as an additional 

$25,000 if the petition for review is granted and the decision of the trial court is upheld.  
                                                 
5 There are 10 Windridge Plaintiffs out of 4,412 Windridge UFIs and 7 Fossil Creek Plaintiffs out of 2,100 units. 
Despite their unverified claims of additional support, there are only 17 actual Plaintiffs. The Plaintiffs comprise less 
than ½ of 1% of both the Windridge and Fossil UFIs.  
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WHEREFORE, Defendants pray that the Court grant their Motion for Summary Judgment 

and that Defendants recover their costs, attorneys' fees and expenses and such other and further 

relief, at law and equity, to which they may be entitled. 

    Respectfully submitted, 

TASKER & BALDERSON PLLC 
 
By: /s/ Jeffrey C. Tasker_     

     Jeffrey C. Tasker 
      State Bar No. 00795678 
      Jack Balderson, Jr. 

State Bar No. 24031716 
      

4335 Windsor Centre Trail; Suite 150 
   Flower Mound, Texas 75028 

(972) 355-5959 - Telephone 
(972) 692-8200 – Facsimile 
jeff@tbtexlaw.com 

 
ATTORNEYS FOR DEFENDANTS  

 
 
 

CERTIFICATE OF SERVICE 
 

This is to certify that a true and correct copy of the foregoing has been forwarded, on this 
the 26th day of June 2019 to:  
 
Via Electronic Service 
Marianne G. Robak 
Ceronsky, Rosen & Garcia, P.C. 
1770 St. James Place; Ste. 150 
Houston, Texas 77056 

           /s/ Jeffrey C. Tasker_____________________________ 
Jeffrey C. Tasker 

mailto:jeff@tbtexlaw.com


 
 
 
 
 
 
 
 

THIS IS EXHIBIT “N” 
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