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AFFIDAVIT OF DAVID WYATT 

 

I, DAVID WYATT, of the city of Burlington, MAKE OATH AND SAY:  

1. I am the Senior Vice President, Retail with Morguard Investments Limited 

(“Morguard”), the authorized agent and manager for various landlords wherein the Applicants 

(the “Applicants” and/or “HBC”) operated retail stores and as such have knowledge of the matters 

hereinafter deposed. 

2. Where the knowledge in this affidavit is based upon the information of others, I 

have stated the source of my knowledge and do verily believe it to be true.   

3. I am swearing this affidavit in response to the affidavits filed by the Applicants and 

Ms Liu in connection with the motion brought by the Applicants for an Order assigning four of 

Morguard’s leases to Ruby Liu Commercial Investment Corp. (“Liu CIC”).  For the reasons set 

out below, Morguard opposes the Applicant’s requested relief.   
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4. It should be noted that although Morguard has been impacted by hundreds of retail 

insolvencies during its tenure, and many motions to assign leases to new tenants, Morguard has 

never opposed such motions.   In fact, in many insolvency proceedings, Morguard has consented 

to the assignment of its leases.  Such was the case in Target Canada where Morguard consented to 

the assignment of certain of its leases to Walmart and Canadian Tire.  

Industry Knowledge and Expertise 

5. I have over 35 years of experience in retail real estate operations and leasing. 

During my career I have worked in major markets in both Eastern and Western Canada. For the 

past 27 years I have held senior leasing roles with Ivanhoe Cambridge, Redcliff Realty, Bentall 

Kennedy and Morguard identifying and executing real estate strategies with both an operational 

and asset optimization objective.  

6. I hold an Honours BA in Urban Development as well as a Senior Certified Leasing 

Specialist designation with the International Council of Shopping Centres. Over the years I have 

had extensive hands-on direct experience with tenants across the country addressing their 

leasing/operational needs. 

7. I was the Senior Vice President, Leasing & Operations with Morguard when Sears 

filed for insolvency protection and directed the leasing and redevelopment efforts undertaken by 

Morguard when stores were assigned and disclaimed in those insolvency proceedings.  

8. I currently lead the asset management leasing and operations group for Morguard’s 

retail portfolio (which real estate portfolio exceeds 15.5M square feet of commercial retail space - 
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valued at over $4.7B). I oversee more than 100 employees working to develop and implement 

property specific strategies designed to optimize market positioning and value.  

9. In fulfilling the objective of optimize market positioning and value, Morguard 

continually assesses local, regional and national factors that may impact our shopping centres. 

These assessments include market studies, trends and review of our position in the markets as 

compared to our competitors.  We regularly retain outside experts (brokers, market analysis, 

environics analytics, appraisers) to assess the primary and secondary trade areas which support our 

shopping centres to ensure each of our shopping centre merchandising plans are appropriate for 

the market they serve.   

Tenant Review 

10. We strategically curate our tenant mix to align with our investment criteria, 

prioritizing financial strength, potential for long-term success, and alignment with our 

merchandising strategy and overall vision for the shopping centre. We are a seasoned operator of 

regional shopping centres, committed to delivering best-in-class management and operational 

excellence. We consistently make thoughtful leasing decisions, choosing to exclude tenants who 

don't meet our investment standards, to protect and enhance the long-term success of all our tenant 

partners—regardless of their size. 

11. Prospective tenants seeking larger spaces (20,000 sq. ft. or more) are subject to 

heightened evaluation, as underperforming anchors can significantly diminish a shopping centre’s 

appeal and market position—damage that can take years to reverse. To safeguard and strengthen 

our long-term investment goals, we carefully select major tenants who will enhance, not 

undermine, the centre’s overall performance and reputation. 
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12.    In addition to ensuring prospective tenants meet our merchandising objective, we 

always carefully review the financial viability of the proposed business.   With extensive 

experience evaluating retail performance, we've identified key traits that consistently drive 

success. Top-performing retailers demonstrate a deep understanding of their target customers, 

competitive landscape, supply chain, operational infrastructure, and brand presentation. They are 

also well-positioned to secure financing when needed. This comprehensive command of both 

front- and back-end operations enables them to attract customers, meet expectations, and convert 

traffic into sales.  

13. With regard to financing, it is essential that our tenants are well financed with a 

strong covenant.  We typically request financial statements to assess the financial wherewithal of 

the tenant.  New tenants to the market that meet all other criteria are customarily asked to provide 

guarantees or letters of credit as security for the financial obligations of the lease.  By way of 

example, when Target came to Canada, although it had a proven track record in the U.S. and it had 

a full and well-planned strategy for entering the Canadian market, we required that the U.S. parent 

company guarantee the performance of 13 Target leases in our portfolio.  

14. When meeting with start-up tenants or tenants with an unproven concept, we 

typically ask the following questions:  

Business Model & Value Proposition 

 What problem are you solving, and for whom? 

 What makes your retail concept unique? 

 Who is your target customer? 

 How do you acquire customers, and what does it cost? 

Market Opportunity 

 What is the size of your addressable market? 
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 Who are your main competitors? 

 What is your competitive advantage or differentiation? 

 How do you plan to gain market share? 

Product & Merchandising 

 What are your best-selling products? 

 How do you decide what to stock or sell? 

 What is your pricing strategy? 

 Do you plan to design, manufacture, or white-label products? 

 Who are your biggest and most important suppliers/vendors? 

Operations & Supply Chain 

 What does your supply chain look like? 

 Are you working with manufacturers, distributors, or wholesalers? 

 How do you manage inventory? 

 What systems or technologies are you using for operations? 

Store Set up 

 What is your store set up?  

 Store size and layout? 

Financials 

 Provide your revenue, gross margin, and net margin forecast. 

 Provide 3 years of audited financial statements (if not publicly available). 

 What funding have you raised so far (if any)? 

Sales & Marketing 

 What are your most effective marketing channels? 

 What’s your expected retention or repeat purchase rate? 

 How are you building brand awareness? 

Team & Execution 

 Who is on your founding team and what are their backgrounds? 

 What experience does your team have in retail or e-commerce? 

 What gaps exist in your team? 

 How do you handle hiring and scaling of operations? 

Technology & Tools 

 Are you using any proprietary technology? 
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 How do you handle customer data and privacy? 

Scalability & Growth 

 How scalable is your current model? 

 What are your goals for the next 12–24 months? 

 What are the biggest risks or challenges to your growth? 

Exit Strategy 

 What is your long-term vision for your business? 

15. Where we are not familiar with the retailer (merchandising products, store set up 

with department floor sizes, quality of fixture, store atmosphere, etc.) in addition to asking for such 

information and depending on the expansion plans and the size of the proposed leased premises, 

we will send a team to visit the tenant’s other retail locations.  This was the case before Target was 

approved to lease locations in Morguard’s portfolio.   Morguard visited U.S. Target stores to meet 

with key management personnel and to ensure the concept, merchandise, quality, etc. were 

appropriate in our shopping centres.   

16. In no circumstance has Morguard ever agreed to lease a premises of over 100,000 

sq. ft. in any of our shopping centres to a new, unknown retailer.  

HBC - Anchor Tenant 

17. During my over 35 years in the retail leasing sector, I have had the opportunity to 

review many HBC leases and negotiate amendments.  As a result I am very familiar with HBC’s 

retail operations and more specifically with HBC’s leases in Morguard’s portfolio.  

18. At the commencement of the Applicants’ CCAA proceeding, HBC operated seven 

retail stores in Morguard’s portfolio.  Following the completion of the Lease Monetization Process, 
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the Applicants disclaimed three leases.  The remaining four leases are the subject of the Liu CIC 

bid.     

19. In every case, HBC served as an “anchor” tenant of the shopping centres.   

20. Anchor tenants play a critical role in the financial viability of a shopping centre for 

both the landlord and other tenants in the shopping centre.  Anchor tenants provide the single 

largest or one of the largest draws of customers to the shopping centres.   In addition, anchor 

tenants will enhance and contribute to the mall atmosphere, ambiance, and merchandising mix.   

21. In fact, most shopping centres are built and configured with a view to placing 

anchor tenants, in large premises, at the end of wings/hallways to encourage customers to walk 

through the shopping centre.  In so doing, customers will frequent other retailers located between 

anchor tenants.  Often other retail tenant in a shopping centre will include provisions in their leases 

that require the anchor tenants to be open and operating failing which rents may be reduced or 

abated.  This is the case for Morguard’s shopping centre where HBC was an anchor tenant.  

22. Anchor and major tenants are critical to the overall success of a shopping centre, as 

they drive foot traffic, influence the leasing appeal for other retailers, and help support market 

lease rates. The identity, performance, and brand strength of these key tenants play a major role 

not only in attracting new tenants but also in retaining existing ones. In many cases, the long-term 

viability of a shopping centre is closely tied to the quality and recognition of these key tenants. 

23. HBC was aware of its role as an anchor tenant and its impact on Morguard’s 

shopping centres and the other tenants in the shopping centres.  In this regard, HBC occupied the 

largest and most prominent premises in the shopping centres.   In all cases, HBC’s premises had 
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both inside mall entrances and direct outside access for its customers, with an abundance of easy 

access parking.    

24. As a nationally recognized brand and prominent anchor tenant, HBC secured highly 

favourable lease terms from developers and landlords—including Morguard—both at inception 

and throughout its tenancy, leveraging its strategic importance. Even as HBC’s performance 

declined in recent years, particularly during COVID-related retail shutdowns, it was able to obtain 

rent relief from Morguard and others—relief that was not extended to many smaller tenants. This 

was due to HBC’s market significance and the impact its presence had on co-tenancy clauses in 

other leases. Morguard provided such relief in part to preserve the operational continuity and tenant 

stability across its centres. 

25. Immediately upon learning that HBC had filed for insolvency protection in March, 

2025, Morguard mobilized its leasing and development teams of over 20 people (which team 

includes leasing personnel, asset managers, consultants, and development personnel) to consider 

and assess all options for re-demising and re-leasing the locations.    

26. Given that HBC occupied one of the most prominent and strategically important 

retail spaces within our shopping centres, it is critical for Morguard to ensure that any re-leasing 

or reconfiguration results in a high-impact replacement. The goal is to enhance market positioning 

and maximize the long-term value of the property. Introducing an unproven tenant with an 

undeveloped concept or untested business model into such a key space poses a significant risk, 

potentially creating a negative ripple effect throughout the centre. Morguard understands that the 

retail leasing market is dynamic, and that the most suitable replacement tenants may not always 

be immediately available. In such cases, we believe it is prudent to exercise patience in securing 
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the right fit rather than rushing into a lease with a poorly aligned operator. An ill-suited tenant not 

only risks underperformance and early failure but can also undermine the centre’s reputation and 

delay the opportunity for a successful long-term replacement. In our view, short-term income does 

not justify probable long-term reputational damage. 

27. To ensure prime locations are only leased long term to appropriate best in class 

tenants,  if necessary, Morguard will enter into temporary leases terminable by the landlord on 90 

days notice with fashion tenants (Urban Behavior, Ardene) until an appropriate long term tenant 

is found.  In no circumstance would Morguard enter into a long term lease with a tenant that did 

not fit within its goals for the asset.  

Morguard’s four HBC Leases – Liu CIC Bid 

28. As noted above, Morguard has four leases which are the subject of the Liu CIC Bid:  

(i) Centrepoint Mall;  

(ii) Bramalea City Centre;  

(iii) Coquitlam Shopping Centre; and 

(iv) St. Laurent Shopping Centre.  

 

Below is a summary of the more salient provision of each of the four leases. 

(i) Centerpoint Mall 

29. The Centerpoint Mall is located at 6464 Yonge St. (at Steeles Avenue) in North 

York, Ontario.   Morguard (via related entities) owns and operates this mall.  The landlord of the 

leased premises with HBC is Revenue Properties Company Limited.   

30. Centerpoint Mall is comprised of 519,210 square feet (“SF”) of retail space on two 

levels inclusive of 48,197 SF of office space.   There are over 135 tenants operating in the Mall.  
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31. Market Demographics for 2024 indicate that the primary trade area has a population 

of 363,646 with 139,148 households.    Over 27% of the primary trade area has household income 

of over $135,000.  The secondary trade area population is 509,898 with 186,601 homes and an 

average household income of $139,199. 

32. The Mall is shaped like a cross (+) with major/anchor tenants at each point.  HBC 

occupied the largest premises in the mall with over 120,000 SF on two levels.  The other major 

tenants are: Canada Computers & Electronic with 93,788 SF; Canadian Tire with 91,514 SF and 

No Frills grocery store with 68,630 SF. 

Appended to my affidavit as Exhibit “A” is a copy of the map for the 

Centrepoint Mall.  

 

HBC Lease at Centrepoint Mall  

33. In 1974 the then landlord agreed with HBC to expand the shopping centre (then 

known as Town & Country Square Shopping Centre) to build a premises to be leased by HBC.  

The HBC lease is dated April 3, 1974.   

Appended to my affidavit as Exhibit “B” is a copy of the April 3, 1974 

HBC Lease.    

 

34. The more salient provisions of the lease are summarized below.  

(1) Term  s. 3: The initial Term of the Lease was for 30 years and 28 days ending on 

April 30, 2004.  HBC was granted seven 10 year options.  If all seven option are 

exercised, the Lease will expire on April 30, 2074. The current terms ends April 

30, 2034. 

 

(2) Premises size: 122,502 SF.  
 

(3) Rent: The currently monthly rent is $9,790.10 (being $0.96 psf).   
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Common Area Maintenance (“CAM”):  CAM monthly charges are $39,273.15. 

Realty Taxes: Monthly Realty Tax charges are $26,177.17 

Total  monthly payment: $75,240.42. 

 

(4) Current Arrears of rent: $137,889.63 

 

(5) Use and Operating Covenant s.6.00(1): HBC to continuously operate its business 

in the leased premises as a first-class, high quality retail department store.  See 

also s. 21.01(2) requirement on landlord only to lease to tenants that will occupy 

locations. 
 

(6) Use limitation s.6.00(i): limited restaurant permitted however no alcohol can be 

served. 
 

(7) Landlord’s Operation obligations s.7.00: Landlord to operate a First Class 

regional Shopping Centre, (7.01) manage and maintain the shopping centre in 

accordance with best standards of shopping centre management which have been 

adopted by first-class centres in Canada and (7.02)  ensure other tenants are open 

and operating during established hours of business.  
 

(8) Tenant Repair obligations s.12:00: Tenant to maintain and keep in good and 

substantial state of repair the store building in accordance with the standards of a 

careful owner, including all repairs, major and minor, structural or otherwise, 

exterior or interior including those made necessary by age and damage (including 

HVAC, electrical, pluming etc). 
 

(9) No Assignment s.21.00: HBC may not assign the lease without landlord consent.  
 

(10) Disputes to be resolved by experts 22.00: Disputes between the Landlord and 

HBC are to be resolved by a shopping centre consultant for questions relating to 

the operation and standards of the shopping centre.   
 

 

Special Lease Restrictions/Terms granted in favour of HBC 
 

(11) Restrictions on landlord’s Sign Policy .7.01(5): HBC’s approval is required with 

respect to the landlord’s sign policy for other tenants in the shopping centre. 

 

(12) Restrictions on Parking s.7.04(b): Landlord may not impose any charges for 

parking without HBC approval. 
 

(13) Parking Ratios s.7.04(c)(2): Landlord is to maintain minimum parking stalls as 

ratio of number of stalls per 1000 SF of rentable space of the shopping centre.   
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(14) Restrictions on landlord’s Rules and Regulations s.7.05:  HBC has consent 

rights over landlord rules and regulations which are applicable to all tenants in the 

shopping centre.  
 

(15) Restrictions on landlord Merchandising Plan s.14.00: Landlord is obligated to 

comply with Merchandising Plan when leasing to other tenants;   HBC consent 

required to amend Merchandising Plan (s.14.00(c)) – proposed tenants must be 

in “best interest” of shopping centre.  HBC’s consent maybe withheld if proposed 

type and quality or class of use would not maintain in all material respects a fair 

balance of customer attraction throughout the shopping centre (s.14.00(c)(2)) 

 

(16) Restrictions on Leasing to other Tenants s.14.00(2): Landlord to lease only to 

tenants whose business and reputation is consistent with good leasing practice in 

first class regional shopping centre, and if the tenant will be within 100 feet of the 

HBC store, HBC must approve the tenant;  
 

(17) Restrictions on Provisions in leases with other Tenants s.14.02: Landlord is to 

ensure that, subject to certain exceptions, leases with other tenants prohibit such 

tenants from assigning their leases including changing the identity of the tenant 

without landlord consent, and no landlord  consent to be granted without HBC 

approval.  Also (Most Favoured Nation Provision) in that no other department 

store to have more favourable assigning etc. rights that HBC. 
 

(18) Prohibited Uses s.14.04: Landlord is not to lease to tenants for listed prohibited 

uses, including discount department stores or businesses whose merchandising or 

pricing methods likely to lower the “character” of the shopping centre.  
 

(19) Restrictions on Outdoor selling areas s.17.01: Outdoor selling areas of other 

departments stores are not to exceed 10,000 SF and (Most Favoured Nation 

Provision) in that no other department store to have more favourable terms for 

outdoor area than HBC.   
 

(20) Automotive Centre s.18.00 and 18.02: HBC has right of first refusal for an 

automotive centre.  
 

(21) Expansion Rights s.19.00: HBC granted the right to alter, reconstruct or expand 

the HBC store. 
 

(22) Restrictions on Landlord rights to expand the Shopping Centre s.20.00: 

Landlord redevelopment rights for the shopping centre are limited and require 

HBC’s consent.  
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35. The monthly minimum rent is very low compared to rates that would be negotiated 

today due to the time that this lease was negotiated and the anchor status of the lessee, that enabled 

them to negotiate a long initial term with rights to a series of fixed rate, flat options, that provided 

the lessee the significant benefit of a long term low rate rent structure. 

36. The special lease restrictions and terms listed above, granted in favour of HBC are 

not granted to other non-anchor tenants and in fact, no other anchor tenants have such 

significant/expansive restrictions over what Morguard can and cannot do in and with the shopping 

centre.  These provision were granted to HBC as it was a nationally recognized brand, that would 

act as the anchor tenant of the shopping centre driving sales, contributing to the first class mall 

character and drawing foot traffic into the shopping centre.    

(ii) Bramalea City Centre  

37. Bramalea City Centre (“BCC”) is located at 25 Peel Centre Drive (Queen Street 

and Dixie Road), in Brampton, Ontario.       

38. BCC has 1.5M SF of retail space on two levels with an additional 100,000 SF of 

office space.   BCC is the fifth largest shopping centre in Ontario and the seventh largest in Canada.  

There are over 300 tenants operating in BCC.  

39. Market Demographic for 2024 indicate that the primary trade area has a population 

of 595,987 with 160,690 households.    The average household income in the primary trade area 

is $130,000.  The secondary trade area population is 388,387 with 122.365 homes and an average 

household income of $169,525. 
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40. HBC occupied the largest premises in BCC with over 130,000 SF on two levels.  

Other major tenants include: Designer Depot with 70,418; Metro Grocery store with 63,904 SF 

and GoodLife Fitness 48,335, Best Buy with 31,108 SF.   

Appended to my affidavit as Exhibit “C” is a copy of the shopping centre 

mall map for the BCC.  

 

HBC Lease at BCC 

 

41. In or about May 1972 the landlord agreed with an entity now known as HBC to 

construct a shopping centre (now known as Bramalea City Centre) which shopping centre was to 

include a shopping centre intended for occupancy by HBC.   The shopping mall was constructed 

and by lease agreement dated March 28, 1973 the landlord and HBC entered into a lease for a 

premises at the shopping centre.  The current landlords of the shopping centre are Morguard 

Corporation and Bramalea City Centre Equities Inc 

Appended to my affidavit as Exhibit “D” is a copy of the March 28, 1973 

HBC Lease together with a Lease Amending Agreement dated March 8, 

2007. 

42. The more salient provisions of the lease are summarized below.  

(1) Term ( s. 3): The Term of the Lease was for 101 years ending on March 31, 2074  

The lease was amended to grant HBC the right to terminate the lease commencing 

as of March 31, 2029 and each successive 10 year anniversary thereafter.  

 

(2) Premises size: 131,438 SF.  
 

(3) Rent: The current monthly rent is $33,123.75 (being $3.02 psf).   

Common Area Maintenance:  CAM monthly charges are $31,326.06 (CAM cost 

are subject to a cap and are significantly lower than actual costs). 

Realty Taxes: Monthly Realty Tax charges are $29,156.25 

Total monthly payment: $93,606.06.  
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(4) Current Arrears of rent: $156,635.68 

 

(5) Use and Operating Covenant s.5(1): HBC is to continuously operate its business 

in the leased premises as a first-rate merchandising activity in the business of 

retail department store. Licensees permitted for up to 20% of the store premise.  

See also s. 6(1) requirement on landlord ensure other tenants will occupy locations 

be open during business hours. 
 

(6) Use limitation s.5(3): No food supermarket is permitted until March 28, 2034 at 

which time a supermarket is permitted in an area not to exceed 30,000.  
 

(7) Landlord’s Operation obligations s.6(1): Landlord is to operate BCC in the 

highest standards in the shopping centre industry  and  ensure other tenants are open 

and operating during established hours of business.  See also s.8(5) obligating the 

landlord to ensure any merchandising activity does not lower the standard of the 

mall (subsection (h)). 
 

(8) Tenant Repair obligations s.8: Tenant is to maintain and keep in good and repair 

the store (both inside and out) in a good and workmanlike manner including all 

repairs (subject to Article XIII – expansion and alteration by tenant) structural or 

otherwise as a prudent owner to property maintain the premise.  

 

Special Lease Restrictions/Terms granted in favour of HBC 

 

(9) Restrictions on landlord’s Sign Policy s.5(4) as amended by (2g) of LAA dated 

March 8, 2007): HBC’s approval is required with respect to sign policy for parking 

facility and the exterior of the shopping centre. 

 

(10) Restrictions on Parking s.6.6(d): Landlord may not impose any charges for 

parking without HBC approval. 
 

(11) Parking Ratios s.1(1)(r) as amended by LAA dated Marcy 8, 2007: Landlord to 

maintain minimum parking stalls as ratio of number of stalls per 1000 SF. of 

rentable space of the shopping centre.   
 

(12) Restrictions on landlord’s Rules and Regulations s.6.6:  HBC has consent rights 

over landlord rules and regulations in the shopping centre.  

 

(13) Restrictions on Leasing to other Tenants s.6(2) as amended by LAA March 

2007 (s.2(i)): Landlord must obtain HBC consent to any lease with another tenant 

that will be located within 80 feet of the HBC store entrance.  See also s. 6(1) 

requirement on landlord to ensure other tenants will be open during business hours.   
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(14) HBC Expansion Rights s.13(1) as amended by LAA March 2007: HBC granted 

the right to alter, reconstruct or expand the HBC store. 
 

(15) Restrictions on Landlord rights to alter or amend uses of Shopping Centre 

s.6(1)(2): Landlord must only permit shopping centre to be used as a retail shopping 

centre.   
 

(16) Restrictions on Landlord rights build s. 14(2) (as amended by LAA March 

2007): Landlord may not construct or build or undertake any improvements on the 

Bramalea Lands without the consent of HBC.  

 

 

43. Similar to our other HBC leases, the monthly minimum rent for BCC is very low 

compared to rates that would be negotiated today due to the time that this lease was negotiated and 

the anchor status of the lessee, that enabled them to negotiate a long initial term with rights to a 

series of fixed rate, flat options, that provided the lessee the significant benefit of a long term low 

rate rent structure.  CAM costs are capped resulting in significant underpayment for CAM when 

compared to actual costs to operate the shopping centre.  

44. As with Centrepoint Mall, the special lease restrictions and terms in the BCC lease 

granted in favour of HBC are not granted to other non-anchor tenants and in fact, no other anchor 

tenants in BCC (or other malls) have such significant/expansive restrictions over what Morguard 

can do in the shopping centre.  These provisions were granted to HBC as it was a nationally 

recognized brand that would act as the anchor tenant of the shopping centre driving sales, 

contributing to the first class mall character and drawing foot traffic into the shopping centre.   

 

(iii) Coquitlam Centre 

45. The Coquitlam Centre is located at 2929 Barnet Highway, Coquitlam, British 

Columbia.   Morguard manages this asset on behalf of Pension Fund Realty Limited. 
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46. Coquitlam Centre is comprised of 955,000SF of retail space on two levels.   There 

are over 190 tenants operating in the Centre.  

47. Market Demographics for 2024 indicate that the primary trade area around the 

Coquitlam Centre has a population of 182,856 with 64,159 households.    The primary trade area 

has an average household income of $138,100.  The secondary trade area population is 852,132 

with 296,168 homes and an average household income of $127,700. 

48. The Coquitlam Centre’s first floor is shaped like a cross (+) with major/anchored 

tenants at each point.  HBC occupied the largest premises in the mall with over 120,000 SF on two 

levels.  The other major tenants are: Walmart with 116,270 SF; Best Buy with 40,853SF; London 

Drugs with 36,568SF; and T&T supermarket with 33,062SF. 

Appended to my affidavit as Exhibit “E” is a coy of the shopping centre mall map for 

the Coquitlam Centre. 

 

HBC Lease at Coquitlam Centre  

 

49. In 1979 the then landlord agreed with HBC construct a shopping centre to be known 

as The Coquitlam Centre wherein HBC would be a tenant.  The lease between the parties was 

dated January 6, 1979.     

Appended to my affidavit as Exhibit “F” is a copy of the January 6, 1979 

Lease and lease amending agreement dated Oct. 8, 1999.  

50. The more salient provisions of the lease are summarized below.  

(1) Term (s. 3): The initial Term of the Lease was for 35 years on or about July 31, 

2014.  HBC was granted six 10 year options and one additional 5 year option (which 

options were later amended to be thirteen 5 options).  If all options are exercised, 

the Lease will expire on July 31, 2079. The current term ends July 31, 2029. 
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(2) Premises size: 120,527 SF.  
 

(3) Rent: The currently monthly rent is $49,918.27 (being $4.97 psf).   

Common Area Maintenance:  CAM monthly charges are $25,310.67.  

Realty Taxes: Monthly Realty Tax charges are $14,521.09   

Total monthly payment: $89,750.03. 

 

(4) Current Arrears of rent: $167,192.45. 

 

(5) Use and Operating Covenant s.11 as amended by LAA dated Oct. 8, 1999: 
HBC is to continuously operate its business in the leased premises in a similar 

manner to that of its typical department store operations in Lower Mainland Area.   

See also s. 10.02 requirement on landlord to ensure other tenants will occupy and 

remain open and limit other tenant assignment rights. NOTE: s.11.08, subject to 

listed exceptions, HBC not to permitted to have a food supermarket. 
 

(6) Landlord’s Operation obligations s.10.01: Landlord is to operate a First Class 

regional Shopping Centre, 10.02 manage and maintain the shopping centre in 

accordance with best standards of shopping centre management which have been 

adopted by first-class centres in Canada and (10.02) ensure other tenants are open 

and operating during established hours of business. See also s.12.01(a) “best 

standards of a first class regional shopping centre”. 
 

(7) Tenant Repair obligations s.16.06: Tenant is to maintain and keep in good and 

substantial state of repair the HBC store. 
 

(8) No Assignment s.18.01: HBC may not assign the lease without landlord consent.  
 

Special Lease Restrictions/Terms granted in favour of HBC 
 

(9) Restrictions on landlord’s Sign Policy 10.04: HBC’s approval is required to alter 

sign policy stipulated in Schedule E to the Lease.  

 

(10) Restrictions on Parking s.10.02(n): Landlord may not impose any charges for 

parking without HBC approval. 
 

(11) Parking Ratios s.10.02(o): Landlord to maintain minimum parking stalls as ratio 

of number of stalls per 1000 SF of rentable space of the shopping centre.   
 

(12) Restrictions on landlord’s Rules and Regulations s.11.04(a):  HBC has consent 

rights over landlord rules and regulations which are applicable to all tenants in the 

shopping centre.  
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(13) Restrictions on landlord Merchandising Plan s.12.01; 12.02: Landlord is 

obligated to comply with Merchandising Plan when leasing to other tenants;   HBC 

consent required to amend Merchandising Plan (s.12.01(c)); Landlord is to 

maintain in all material respects a fair balance of customer attraction throughout 

the shopping centre (s.12.01(a)) 
 

(14) Restrictions on Leasing to other Tenants s.12.01(b): HBC approval required for 

leases to other tenants within 100 feet of the HBC store.  
 

(15) Restrictions on Provisions in leases with other Tenants s.10.02: Landlord is to 

ensure that it includes appropriate lease terms with other tenants to control 

assignment and operations.   
 

(16) Prohibited Uses s.10.02(g): Landlord is not to lease to tenants for listed prohibited 

uses, or any activity not in keeping with the “character” of the shopping centre.  
 

(17) (Most Favoured Nation Provision) 5.02: Neither Eatons nor Woodward is to be 

treated by the Landlord more favourably than HBC re management, operations, 

expansions of their premises etc.  
 

(18) No Additional Department Stores s.17.08(g): HBC consent required for 

construction of another department store.  
 

(19) Site Control s.2.05(a) and 17.08(i): Landlord is prohibited from making 

alterations to plan/area on Schedule A, without HBC consent.  
 

(20) Expansion of HBC store 17.01: HBC granted the right to alter, reconstruct or 

expand the HBC store. 
 

51. Once again, the monthly minimum rent is very low compared to rates that would 

be negotiated today due to the time that this lease was negotiated and the anchor status of the 

lessee, that enabled them to negotiate a long initial term with rights to a series of fixed rate, flat 

options, that provided the lessee the significant benefit of a long term low rate rent structure. 

52. The special lease restrictions and terms listed above, are not granted to other non-

anchor tenants.  In fact, no other anchor tenants have such significant/expansive restrictions over 
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what Morguard can and cannot do in and with the shopping centre.  These provision were granted 

to HBC as it was a nationally recognized brand,that would act as the anchor tenant of the shopping 

centre driving sales, contributing to the first class mall character and drawing foot traffic into the 

shopping centre.    

(iv) St. Laurent Centre 

53. The St. Laurent Centre is located at 1200 St. Laurent Boulevard, Ottawa, Ontario.   

Morguard (via related entities) owns and operates this mall.  The landlord of the leased premises 

with HBC is Morguard Real Estate Investment Trust.   

54. The St. Laurent Centre is a 868,624SF regional shopping centre with retail 

operations on three levels inclusive of 49,422SF of office space.   There are over 179 tenants 

operating in the Mall.  

55. Market Demographics for 2024 indicate that the primary trade area has a population 

of 409,819 with 182,702 households.  The primary trade area has a household average income of 

over $125,000.  The secondary trade area population is 498,638 with 206,652 homes and an 

average household income of $129,000. 

56.  HBC occupied the largest premises in the mall with 158,314SF on two levels.  The 

other major tenants are: Urban Behaviour with 149,141SF; Toys “R” Us with 34,824 SF and Sport 

Chek with 31,373SF. 

Appended to my affidavit as Exhibit “G” is a copy of the shopping centre 

mall map for the St. Laurent Centre.  
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HBC Lease at St Laurent Centre   

 

57. By lease dated March 25, 1997 (with a commencement date of March 13, 1991) the 

then landlord agreed to lease to HBC a premises in the St. Laurent Centre.     

Appended to my affidavit as Exhibit “H” is a copy of the March 25, 1997 

HBC Lease.    

58. The more salient provisions of the lease are summarized below.  

(1) Term (s.3): The initial Term of the Lease was for 20 years ending on March 12, 

2021. HBC was originally granted eight 10 year options to extend the term of the 

lease.  HBC exercised its first option and thereafter the remaining seven 10 year 

options were amended to be fourteen 5 year options.  If all option are exercised, the 

Lease will expire on March 12, 2091. The current term ends March 12, 2026. 

 

(2) Premises size: 158,314SF.  
 

(3) Rent: The currently monthly rent is $39,578.50 (being $3.00 psf).   

Common Area Maintenance (“CAM”):  CAM monthly charges are $18,134.25 

(which amount is capped at $2.00 pst and amount well below actual costs) 

Realty Taxes: Monthly Realty Tax charges are $31,789.90 

Total monthly payment: $89,502.65 

 

(4) Current Arrears of rent: $156,635.68 

 

(5) Use and Operating Covenant s.6.00(1) and 6.02: HBC is to continuously operate 

its business in the leased premises similar to first-class department stores 

operated by HBC in Toronto.   
 

(6) Landlord’s Operation obligations s.7.00: Landlord is to operate a First Class 

regional Shopping Centre, (7.01) manage and maintain the shopping centre in 

accordance with best standards of shopping centre management which have been 

adopted by first-class centres in Canada and (7.02) ensure other tenants are open 

and operating during established hours of business.  
 

(7) Tenant Repair obligations s.12:00: Tenant is to maintain and keep in good and 

substantial state of repair the store building in accordance with the standards of a 

careful owner, including all repairs, major and minor, structural or otherwise, 

exterior or interior including those made necessary by age and damage (including 

HVAC, electrical, plumbing etc). 
 

21 



22 
 

(8) No Assignment s.21.00: HBC may not assign the lease without landlord consent.  
 

 

Special Lease Restrictions/Terms granted in favour of HBC 
 

(9) Restrictions on landlord’s Sign Policy s.7.01(6) (23.01): HBC’s approval is 

required with respect to the landlord’s sign policy for other tenants in the shopping 

centre. 

 

(10) Restrictions on Parking s.7.04(b): Landlord may not impose any charges for 

parking without HBC approval. 
 

(11) Parking Ratios s.7.04(c)(2): Landlord is to maintain minimum parking stalls as 

ratio of number of stalls per 1000 SF of rentable space of the shopping centre.   
 

(12) Restrictions on landlord’s Rules and Regulations s.7.05:  HBC has consent 

rights over landlord rules and regulations which are applicable to all tenants in the 

shopping centre.  
 

(13) Restrictions on landlord Merchandising Plan s.14.01: Landlord is obligated to 

comply with the Merchandising Plan when leasing to other tenants. 

 

(14) Restrictions on Leasing to other Tenants s.14.00(1): Landlord to lease only in 

accordance with Merchandising plan and, and if the tenant will be within 100 feet 

of the HBC store, HBC must approve the tenant;  
 

(15) Restrictions on Provisions in leases with other Tenants s.14.02: Landlord is to 

ensure that, subject to certain exceptions, leases with other tenants prohibit such 

tenants from assigning their leases including changing the identity of the tenant 

without landlord consent, and no landlord  consent to be granted without HBC 

approval.   
 

(16) Prohibited Uses s.14.04: Landlord is not to lease to tenants for listed prohibited 

uses, including department stores or businesses who’s merchandising or pricing 

methods likely to lower the “character” of the shopping centre.  
 

(17) Restrictions on Outdoor selling areas s.17.01: Outdoor selling areas of other 

departments stores not to exceed 8,000 SF.   
 

(18) Expansion Rights s.19.00: HBC is granted the right to alter, reconstruct or expand 

the HBC store. 
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(19) Restrictions on Landlord rights to expand the Shopping Centre s.20.00 and 

21.00: Landlord redevelopment rights for the shopping centre are limited and 

require HBC’s consent.  
 

(20) No Build Areas s.21.01(3): No buildings permitted on specified area on Schedule 

B, subject to approval of HBC witch may be arbitrarily withheld.  

 

59. Once again, the monthly minimum rent is very low compared to rates that would 

be negotiated today due to the time that this lease was negotiated and the anchor status of the 

lessee, that enabled them to negotiate a long initial term with rights to a series of fixed rate, flat 

options, that provided the lessee the significant benefit of a long term low rate rent structure.  In 

this regard, market rents for these four shopping centres range from $15.00-$25.00 psf. 

60. The special lease restrictions and terms listed above, granted in favour of HBC are 

not granted to other non-anchor tenants.  In fact, no other anchor tenants have such 

significant/expansive restrictions over what Morguard can and cannot do in and with the shopping 

centre.  These provision were granted to HBC as it was a nationally recognized brand,that would 

act as the anchor tenant of the shopping centre driving sales, contributing to the first class mall 

character and drawing foot traffic into the shopping centre.    

HBC’s failure to maintain its Leased Locations.  

 

 

61. Although HBC was obligated to repair and maintain each of the store premises, 

HBC failed to do so such that the stores are now in need of significant costly repairs.  In April 

2025 Morguard wrote to the Monitor to advise it of the numerous repair deficiencies in each of the 

HBC locations and to ensure any perspective purchaser was aware of such obligations.    

Appended to my affidavit as Exhibit “I” is a copy of four letters to the 

Monitor: BCC dated April 7, 2025; St. Laurent Centre dated April 10, 2025; 
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Coquitlam Centre dated April 2, 2025; and Centrepoint mall dated April 10, 

2025.     

 

62. Morguard obtained a Building Condition Assessment for its HBC store at 

Centerpoint Mall.  As noted in the report, the deficiencies are numerous and extensive.  The 

estimated cost to remedy the deficiencies that must be addressed immediately (within one 

year) is in excess of $11M.  The estimated cost to address repair obligations does not take into 

account the cost that will be required to fixture the store in a first class manner – which fixturing 

costs will be many millions of dollars.   It is my understanding from my dealing with Target when 

it came to Canada, that Target expended more than $10M per location to ready the stores in 

Canada.  Based on my experience, if the HBC stores are to be repaired and fixtured to a first class 

standard, an investment of at least $15M per location will be necessary.    

Appended to my affidavit as Exhibit “J” is a copy of the Building 

Assessment Report of RJC Engineers for the HBC store at Centrepoint mall 

dated May 28, 2025.     

 

63. Regarding Coquitlam Centre, HBC failed to maintain its HVAC (air conditioning 

system) such that the store was unbearably hot and could not open for business for several weeks 

in July of 2024. The extreme heat in the store caused the floor to heave and tiles to crack. – both 

of which posed a tripping hazard throughout the store. By letter dated July 23, 2024, Morguard 

demanded that HBC undertake the necessary and required repairs. To date the floors were repaired 

in part, and repairs were completed on the HVAC system, but as these systems are at end-of-life 

expectancy, a complete new system is warranted. Further Morguard believes that the electrical 

panel system and the passenger and freight elevators are also at the end of their useful life. 
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Morguard estimates the cost to repair these deficiencies alone would be $8M and that the sums 

allocated by Liu CIC are either insufficient or neglected for these areas. 

Appended to my affidavit as Exhibit “K” is a copy of Morguard’s letter 

dated July 23, 2024 to HBC demanding that HBC repair the floor, tiles and 

HVAC system in the store and the cost estimates to replace electrical, 

elevators, HVAC. 

 

64.  With regard to the HBC stores in BCC and St. Laurent Centre, similar issues of 

disrepair exist.   I note that Mr. Ampas, who swore an affidavit for HBC, does not list any of 

Morguard’s locations as being in an acceptable state of repair.  

 

65. Morguard requested that PCL Construction Services (an established construction 

company) attend at both the BCC and St Laurent Centre to inspect and provide cost estimates to 

remedy deficiencies.   The total “hard” costs estimate for BBC was $8,215,424 and $4,277,482 for 

St. Laurent Centre.  When soft costs and contingencies are added, the costs increase to $10,680,051 

for BCC and $5,560,776 for St. Laurent.  

Appended to my affidavit as Exhibit “L” are copies of the PLC estimates 

for BCC and St. Laurent and photos of deficiencies at BCC prepared by 

Andrew Butler, General Manger of BCC dated March 20, 2025. 

 

Ruby Lui’s Bid for 25 Leases  

 

 

66. Late in May 2025 Morguard learned that HBC had entered into one or more Asset 

Purchase Agreements (each an “APA”) with Liu CIC, an entity related to Central Walk (the 

“Purchaser”) and owned by Ms Liu, for the purchase of 28 HBC leases.   

25 



26 
 

67. Central Walk’s web page indicates that it is the owner/manager of three shopping 

malls in B.C. (Mayfair Shopping Centre, Tsawwassen Mills and Woodgrove Centre) and a golf 

course, Arbutus Ridge Gold Club.    

68. I immediately noted that neither Central Walk, Ruby Liu nor Liu CIC have operated 

retail stores, let alone large anchor stores. 

69. Following HBC’s selection of Liu CIC as the successful bidder, Morguard was 

invited to meet with Ms Liu and certain of her team members, along with HBC and its counsel, 

representatives of Oberfeld, and representatives of the Monitor and its counsel.  The purpose of 

the meeting was purportedly to provide Morguard with information regarding Liu CIC and to 

respond to questions we may have regarding the proposed assignment of our leases to Liu CIC.  

On June 2, 2025, I, along with Robert Mah (Director-Asset Management), Andrea Rossanese 

(Senior Director, Legal Services) and John Ginis (Vice President – Asset Management), Jenny 

Schmoisch (Vice President, Retail Leasing)  and Chloe Zheng (Legal Counsel) from Morguard, 

attended the meeting with Ms Liu and her teams.   

70. Within minutes of attending the meeting it was clear that Ms Liu and her team 

where totally unaware of even the most basic understanding of how to operate retail locations or 

what landlords would require before consenting to an assignment of lease to a new tenant.   We 

were not provided with any of the standard information we would typically receive from 

prospective new tenants: no business plan, no financial information, no merchandising plan.   

71. Morguard was provided with a pamphlet depicting the proposed business.  The 

pamphlet was surprisingly deficient and superficial and frankly, puerile.   I was immediately 
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deeply concerned at the prospect that HBC wished to assign its leases for anchor premises to such 

a tenant. 

Appended to my affidavit as Exhibit “M” is a copy of the Pamphlet 

provided by Ms Liu when we met with her team at the end of May/early 

June 2025.   
 

72.  Following our meeting with Ms Liu, Robert Mah, Morguard’s Director-Asset 

Management sent an email to Ms Qin (Central Walk’s CEO) on June 2, 2025 advising her that it 

was a pleasure meeting with her team and that Morguard looked forward to learning more about 

the plan for their locations.   Ms Qin responded to the email making comments such as “one of the 

rarest and most precious things in life is to be truly understood by others”, “Ruby’s vision and 

dedication to transforming and elevating the Canadian retail industry were finally seen and 

understood”, “the email you sent me …brought me strength and support”, and “we are confident 

that we will be a great compliment (sic) to your shopping malls, we will bring traffic to your 

malls, and we will help increase property values”.  However no information was ever provided to 

confirm and support the reality of the “vision” or the assertions that the concept would bring traffic 

to our malls and increase property values.  

Appended to my affidavit as Exhibit “N” is a copy of Robert Mah’s email 

to Ms Qin dated June 2, 2025 and Ms Qin’s responding email. 

 

73. By email dated June 5, 2025, Andrea Rossanese, Morguard’s Senior Director, Legal 

Service, sent a list of questions to Oberfeld Snowcap regarding Ms Liu’s proposed plan. The 

information requested in the email was required to enable Morguard to assess the appropriateness 

of Liu CIC as a tenant.   Morguard never received a response to the email and never received 

answers to the questions posed.  
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Appended to my affidavit as Exhibit “O” is a copy of Andrea 

Rosanese’s email dated June 5, 2025 to Jay and Jeff of Oberfeld. 

  

74. By letter dated June 6, 2025, Morguard received correspondence from Miller 

Thomson LLP, Ruby Liu’s then counsel, (the “MT Letter”) requesting that Morguard consent to 

the assignment of our HBC lease to Liu CIC.   This letter appended documentation entitled 

“financial forecasts”.   While the letter provided some additional information, it too lacked the 

most basic information necessary to assess the proposed business.  The financial forecasts for 

Morguard’s stores showed alarmingly poor sales - so poor that the proposed operation could not 

drive foot traffic or increase property values as stated by Ms Qin in her email – to the contrary, in 

our view, the operation was destined to fail.  

Appended to my affidavit as Exhibit “P” is a copy is a copy of the June 

6, 2025 MT Letter sent to Morguard with the appended financial 

information.   

 

75. By letter dated June 13, 2025, Morguard responded to Miller Thomson’s letter 

advising that due to the lack of information provided, Morguard would not consent to the 

assignment of its leases.    

Appended to my affidavit as Exhibit “Q” is a copy Morguard’s letter to 

Miller Thompson dated June 13, 2025. 

 

76. Over the next several weeks, no additional information was provided to Morguard 

save for an email dated June 25, 2025, from Ms Qin  sent to our external counsel Linda Galessiere  

advising that as part of Ruby Liu’s revitalization strategy, “Ms Liu proposes the following three-

tiered approach”: 
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1. Flagship Stores 

Ruby intends to select up to eight locations to develop into flagship stores in 

collaboration with the respective landlords. With the support and approval of 

landlords, for each of these flagship locations, she plans to invest 

approximately $30 million in renovation and redevelopment. 

2. Operational Continuity Stores 

Ten stores will undergo essential repairs to ensure they are functional and 

customer-ready. These locations are expected to reopen to the public within 

three months and will operate in a format similar to the original HBC stores. 

3. Enhanced Retail Experience Stores 

The remaining stores will undergo interior renovation and visual 

merchandising upgrades to offer an enhanced retail experience. The estimated 

investment for each of these locations ranges from $5 million to $10 million, 

with a targeted reopening timeline of six months. 

 

Appended to my affidavit as Exhibit “R” is a copy of Ms Qin’s June 25, 2025, 

email to our counsel Linda Galessiere.  I am advised by Linda Galessiere 

that she did not response to this letter as Ms Liu was represented by 

counsel. 

 

77. Rather than providing clarity, Ms Qin’s email raised additional concerns as now 

Liu CIC required three concepts, three plans, and three financial models.  We were not advised 

which of our locations were allotted to which concept.   

78. In mid July we learned that Ms Liu and Ms Qin had privately corresponded directly 

with Justice Osborne.  I reviewed a redacted copy of the correspondence.  The fact that the two 

top persons on Liu CIC’s executive management team would engage is such inappropriate conduct 

is very worrisome.  The lack of judgment is clear.  Engaging in inappropriate (if not unethical 

conduct) is anathema to the qualities Morguard looks for in the management teams of its retailers.  
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79. In addition, the information appended to Ms Liu’s correspondence to the court gives 

me grave concerns regarding the reliability of the information produced by Liu CIC in support of 

HBC’s motion to assign the leases.  I note that Liu CIC was told to hire people to “pose as 

consultants”, and coached not to say anything in the business plan that may contravene the 

provision of the leases (see letter from Stikemans dated May 29, 2025 #4).  

Appended to my affidavit as Exhibit “S” are copies of the correspondence 

from Ms Liu to Justice Osborne dated July 9 and 10, 2025. 

 

  

80. The MT Letter and documentation appended thereto, states that Liu CIC retained 

the services of Wayne Drummond former Senior Vice President, Apparel for HBC,  (who was also 

in attendance at the meeting on June 2) and appended his CV.  I note that Mr. Drummond is no 

longer listed as a part of Liu CIC’s management team.  The new management team includes Franco 

Perugini and Elias Ampas from HBC.  It is likely these two persons are also only temporary 

consultants retained only to assist with the pending motion.    

Liu CIC is Not an Appropriate Tenant for Morguard’s Shopping Centres 

81. Morguard operates each of the shopping centres referenced above as first class 

regional shopping centres.  We carefully select our tenants to ensure they fit our merchandising 

mix, will be a best in class retailer, will enhance our shopping centre atmosphere and character 

and will drive sales in the malls.  For tenants wishing to lease large anchor tenant space, the 

proposed tenant must have both a strong brand and a proven track record of financial success.   The 

proposed assignee Liu CIC, fails in every respect.  I have reviewed Liu CIC’s proposed business 

plan and it is lacking in every category. 
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No Retail Experience 

82. Liu CIC has no prior experience as a retailer.  This fact alone would disqualify this 

tenant from leasing the most coveted space in our shopping centres.  Morguard is obligated to our 

investors and landlords (including pension funds) to optimize market positioning and value of our 

portfolio.  Morguard would be remiss in its obligations if it leased the largest anchor tenant 

locations in its shopping centres to an unknown tenant with no retail experience.   

No Brand Recognition  

83. The proposed banner “Ruby Liu” has no brand recognition whatsoever.  It is 

impossible for this tenant to fulfill an anchor tenant role which includes being a major source of 

foot traffic in the mall when there is no brand recognition.  HBC was the most recognized 

department store brand in Canada.  In contrast, Ruby Liu is a totally unknown brand. 

Weak Financial Covenant  

84. I was advised by Linda Galessiere that Liu CIC was incorporated in May of 2025 

for the purpose of assuming the HBC leases.  Although Ms Liu claims she will invest $375M into 

the company, there is no legal or contractual obligation requiring that she do so.  And even if this 

capital is made available, it will be insufficient to execute the vision outlined in their business plan, 

allow commencement of business in a timely manner, and allow the assignee to consistently meet 

the financial and operating obligations of the lease and make landlords whole if the leases are 

breached.   

85. As noted above, the terms remaining on our HBC leases extend for many years.  If 

Liu CIC should fail, Morguard will be unable to recover its losses from Liu CIC – a shell company.  
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Any tenant with a poor financial covenant and/or poor track record for sales in Canada would be 

required to post a letter of credit or provide a guarantee from principal or parent company.   Target, 

a well established billion dollar company in the U.S. - but new to Canada - was required to provide 

guarantees from its parent company to secure the obligation of Morguard’s leases.   

No discernible Merchandising Plan 

86. In every case we carefully select our tenants to ensure they fit our merchandising 

mix and plans.  This includes understanding which items will be sold by the retailer, their suppliers 

and vendors and price points for items that will be sold.  So important is the merchandising mix of 

a shopping centre, that several of HBC’s leases prohibited Morguard from altering its plans without 

the approval of HBC.  Morguard could not, for example, elect to lease space to a dollar store or 

restaurant unless approved by HBC. 

87. Liu CIC has no discernible merchandising plan.  It is impossible for Morguard to 

assess if the proposed merchandising of the stores will complement existing retailers. No 

information regarding the size of departments, the assortment of goods in the departments, the 

quality of goods, the display of such goods has been provided.  The problem is exacerbated by the 

fact that Liu CIC states there will be three store models.  Which model will be implemented in our 

stores is unknown.    

88. In contrast, when we met with representatives of Target regarding their desire to 

open in Canada, Target had merchandising plans, department store layout, price points for its 

products, estimated sale based on historical data from its US stores, and even with all this 

information, we sent a team to the U.S. to inspect their stores and meet top management.  We also 

required its parent company to guarantee the leases.   
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89. In Liu CIC’s business plan there is reference to J2 Retail Management (“J2”) as 

ready to assist Liu CIC with merchandise.  While it appears that Liu CIC’s merchandising plan is 

to outsource a portion of the plan to whatever J2 is able to supply (which is an unacceptable plan 

for Morguard – at the very least J2 would now need to submit a merchandising plan), given that 

Liu CIC is proposing to assume over 3.8M SF of retail space, even if every item in J2’s 90,000 SF 

storage facility were shipped to the stores (which items are presumable already allocated to other 

retailers),  Liu CIC still requires goods to fill 2.9M SF (excluding the three stores in Central Walk’s 

portfolio).   

90. The lack of a clear merchandising plan and any reasonable prospect of 

implementing such plan, is not acceptable to Morguard.  Morguard has never approved a tenant to 

lease a premises in its shopping centres without a clear merchandising plan. 

91. With regard to Liu CIC’s possible vendors, I note that none of the vendors who 

have expressed an interest in suppling Liu CIC are high end or designer vendors – vendors that 

typically would be sold in a first class department store.   Morguard would expect to see signed 

commitments from designer brands to support Liu CIC’s stated intention to operate as a first class 

department store.  

92. I have appended to my affidavit, press releases from HBC regarding some of the 

brands it carried and a list of some of the designer brands and price points which I obtained from 

Renate Minicucci, an employee that worked for HBC for more than 12 years. Ms Minicucci sold 

the brands listed.  Based on the list of vendors provided by Liu CIC, none of these designer vendors 

have expressed an interest in selling their apparel in Liu CIC’s store.  How does Liu CIC intend to 
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operate as a first class department store and drive sales and foot traffic in the mall without the sale 

of designer items? 

Appended to my affidavit as Exhibit “T” are copies of HBC press releases 

dated September 15, 2020, September 17, 2020, October 6, 2020, October 

26, 2020, March 30, 2023 and a list of designer brands sold by HBC in its 

stores. 

 

93. Without a clear merchandising plan, Morguard is unable to determine what goods 

or services Liu CIC proposes to implement that Morguard may be prohibited from permitting due 

to exclusive uses contractually given to other tenants.    

 

Insufficient Time to repair and Install Fixtures- Breach of Operating Covenant 

94. Based on my many years of experience dealing with tenants retrofitting stores, Liu 

CIC’s proposed timelines for repairing and fixturng the stores is impossible to meet.   While I note 

several of the timelines state they begin to run when building permits are obtained, there is nothing 

in the plan that indicates the months of work, planning, development drawing and obtaining 

engineered stamped plans that must be undertaken before permits can be applied for.  This will 

add a minimum of an additional six months delay to the opening of the stores.  Even if trades and 

employees are available now, there is no assurance they will be available in 12-18 months.  

95. By way of comparison, when Target filed for insolvency protection, Morguard 

consented to the assignment of its lease in the Coquitlam Centre to Walmart (116,270 SF).  At the 

time the lease was assigned, the premises was in excellent condition – no immediate repairs were 

required as Target had fully upgraded and repaired the premises prior to opening its doors a few 

years prior.  Walmart, who did not require any building permits, took 8 months to simply fixture 

and ready the location for opening.  It should be noted that Walmart had a full and extensive team 
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in place to commence retrofitting the space immediately.  In contrast, Liu CIC  has no pre-set store 

configuration that can be adjusted for each location, no arrangements with designers, no architects, 

no contract with a reputable fixture manufacture and supply company familiar with its fixturing 

needs.  Simply putting a team together will take months.   

96. In addition to assigning a Target lease to Walmart, Morguard also consented to the 

assignment of its Target lease at Aurora Centre to Canadian Tire.  Canadian Tire requested 24 

months to fixture the premises.  

97. With regard to elevators and escalators, I am advised by my risk management 

department that HBC terminated its service agreements for this equipment.  For the St. Laurent 

Centre, the equipment has been “tagged” and a full inspection and likely reconditioning of the 

escalators will be required (all steps must be removed, the chassis of the escalators inspected, 

cleaned, lubed and reassembled) before they can be put back into use.  If parts are required, the 

delay will be significant as such parts are in short supply.  If store openings are delayed, the 

financial projections will be significantly impacted.   

98. Each of our leases require that the HBC store be continually operated.  Liu CIC will 

be in breach of its operating covenant within months of acquiring the stores.  

Likely Breach of Use Clause 

99. Although Ms Liu now claims that she will honour the use clauses stipulated in the 

leases, she has given numerous interviews to the press indicating otherwise.  In these statements 

to the press she has stated there will be a children’s play ground, space for cosplay, educational 

facilities, entertainment facilities, restaurants, grocery stores, extensive food halls.  During our 
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meeting with Ms Liu and her team on June 2, 2025, these uses, and this vision appeared to be at 

the very core of what was being promoted, and recent claims call into question the commitment to 

any vision or game plan. Several of the proposed uses are prohibited or limited in our leases 

(grocery stores and the sale of food) and others are not in keeping with a first class department 

store.   

100. Given the lack of a merchandising plan and floor layouts for the stores, and that Ms 

Liu was coached not to reveal her true intentions (see letter from Stikemans dated May 29, 2025), 

I expect that Liu CIC plans will be in breach of the use clauses for our locations (which require a 

first class department store to be continually operated from the premises), as evidenced by their 

persistent disregard for protocol in repeatedly contacting the presiding judge during an ongoing 

case, despite clear and repeated directives to refrain from such conduct. 

101. As noted above, when we initially met with Ms Liu’s team, we were provided with 

a “pamphlet” (appended as Exhibit “M”) depicting her proposed use of the premises.  The 

pamphlet does not support a first class department store.   

Allotted $120M for costs to repair, replace and fixture the Stores Insufficient 

102. As noted above, it is my understanding from my various discussions with Target, 

that Target expended in excess of $10M to retrofit the leased locations.  Liu CIC proposes to 

expend a total of $120M – being an average of $4.8M per store.  In my experience dealing with 

hundreds of retailers that have built out their stores, it will be impossible for Liu CIC to repair 

and/or replace its building support systems (HVAC, plumbing, electrical, elevators, escalators) 

and implement first class finishes (as depicted in her business plan) for 25 very large stores for 
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$120M.  The building assessment report for Centrepoint Mall alone indicates that in excess of 

$11M will be needed to remedy immediate issues for that one location.   

103. If Liu CIC intends to implement the finishes shown in the renderings in her business 

plan, she will need to bring each location back down to base building (remove all items currently 

in the stores down to the studs).  For our HBC Coqutlam Shopping Centre store, we were advised 

by PCL Construction Services (an established construction company that toured the premises) that 

the costs to return the store to base shell condition and installing new painted drywall would be 

$7,532,000 (being $62.77 SF).  This cost does not include the costs for exterior façade and entrance 

upgrades, which would be required for branding and functionality. After expending these funds, 

Liu CIC would then need to undertake the costs and time needed to repair/replace building systems 

at the end of their serviceable life and then install first class fixtures. For example, new hydraulic 

controls are needed for the passenger and freight elevators, so an additional $1.65M will be 

required. If new escalators are required, an additional $1.1M will be needed 

104. As noted above Morguard obtained a Building Condition Assessment for its HBC 

store at Centerpoint Mall (appended as Exhibit “J” to my affidavit).  The estimated cost to 

remedy the deficiencies that must be addressed immediately (within one year) is in excess of 

$11M.  The estimated cost to address repair obligations does not take into account the cost that 

will be required to fixture the store in a first class manner – which fixturing costs will be many 

millions of dollars.    

105.  Morguard also received estimated costs to repair BCC and St. Laurent, which 

estimates were $8,215,424 for BCC and $4,277,482 for St. Laurent Centre.  When soft costs and 
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contingencies were added, the costs increase to $10,680,051 for BCC and $5,560,776 for St. 

Laurent (see Exhibit “L” to my affidavit). 

106. The proposed budget of $120M is wholly insufficient to undertake the 

repairs/replacements required and to retrofit and install first class fixtures as shown in the 

renderings in Liu CIC’s business plan.  

107. Based on my experience, only the costs of purchasing first class fixtures and 

furnishings (what fixtures are currently in the stores are damaged, many years old and unlikely to 

be appropriately integrated into a first class department store) will exceed the total budget of 

$120M.   

108. I note that there is nothing in the budget allocated for Central Walk’s three stores. 

I expect that Ms Liu will need to finance these three stores too with the limited cash she has 

available to her.    

Forecasted sale are very poor – insufficient to drive sale and foot traffic in the Mall. 

109. Liu CIC’s financial projections—based on hypothetical sales—forecast $420 

million in sales by 2027, averaging just $16.8 million per store. For a retail space exceeding 

100,000 square feet, these figures represent exceptionally weak performance. By comparison, 

numerous tenants within our portfolio operating in significantly smaller premises achieve sales 

that far surpass these projections. Such modest expectations raise serious concerns about Liu CIC’s 

potential as an anchor tenant and suggest a high risk of underperformance or failure. Morguard 

would not consider a permanent lease commitment to an anchor tenant with such unremarkable 

and unproven revenue prospects. 
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110. I expect that if Liu CIC required funding, no first rate bank in Canada would loan 

funds to Liu CIC based on these projected sales (or based on the business plan submitted).   

111. Over the years, both I and other senior executives have had extensive discussions 

with HBC and other full-line department store operators regarding their leases within our malls. A 

consistent theme in these conversations - particularly when lease term extensions were on the table 

- was that landlord’s of underperforming stores, typically generating less than $14M annual sales, 

should expect short-term one-year renewals, rental rate re-negotiations, or the possibility of non-

renewal altogether.   The message was that these stores were not viable.  

112. In this context, the financial projections submitted by the proposed assignee, 

indicating a store productivity average of $16.8M (under $10M for each of our locations), is cause 

for serious concern. These sales hovers near the historical threshold where the risk of enterprise 

failure becomes significantly pronounced. These concerns are further validated by the actual 2024 

sales performance of HBC stores—immediately prior to the company’s bankruptcy, which exceed 

the proposed assignee’s projections. While this data represents only a portion of HBC’s broader 

portfolio at the time, such dismal performance made the company’s financial collapse 

unsurprising. It would be unrealistic to expect a more favorable outcome from a successor, with 

no brand recognition, replicating the same underwhelming performance trajectory. 

113. In the financial information appended to the MT Letter, the projected sales for 

Morguard’s four locations were provided.  The projected sales were as follows:  
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  Area (sf) 

Liu CIC  

Projected Sales) Sales (psf) 

HBC 2024 Sales 

Coquitlam  120,086  $7,393,487  $61.57  $11,759,720 

Bramalea  131,438  $9,332,007  $71.00  $14,081,450 

Centrepoint  122,502  $3,076,363  $25.11  $5,313,795 

St.Laurent  145,074  $3,080,061  $ 21.23  $9,617,660 

 

114. Annual projected sales ranging from $3M - $9M are catastrophically low. These 

sales are lower than HBC’s 2024 sales for each store.1  There is no way this business will succeed 

in our shopping centres with these projected sales.   There is no way this business will draw 

foot traffic or increase the value of our asset.  To the contrary, this tenant will not boost foot 

traffic, but will impair other leasing efforts in our shopping centres.  

115. By way of comparison, our CRU (commercial retail unit) average sales at 

Coquiltam Shopping Centre is $1,021psf.   Sales of $61.57 psf (the best psf sales in Liu CIC’s 

projections for Morguard’s locations) is less than 10% of the psf CRU tenant sales in the shopping 

centre.  This very poor performance translates into a gross occupancy cost to sales ratio of 

approximately 14%, whereas most department store operators target a ratio closer to 5% as a 

healthy rent level, especially for a low volume operator. 

116. Liu CIC is not an appropriate tenant to assume Morguard’s HBC leases.   

No fully formed Logistics Management Plan – No Inventory IT program  

117. Liu CIC does not have a fully formulated logistics management plan, and this will 

likely result in stocking issues. Most retailers that we have dealt with take great care to ensure 

                                                           
1 HBC’s 2024 financial per Store were disclosed by HBC in landlord  request for documents 

40 



41 
 

these channels are in place and highly functioning before stores are launched, whereas for Liu 

CIC’s, it appears to be an afterthought.  

118. We rarely see operations of this scale entirely rely on third party logistics firms to 

manage the entirety of their warehousing and inventory needs. Liu CIC has only provided a high-

level proposal with no detail, in the absence of a proven track record of delivery. J2’s proposal and 

website indicate they cater to small and medium-sized businesses whereas the proposed Liu CIC 

venture is clearly a large-scale operation. The J2 proposal indicates that its current core services 

include providing third party logistics in Toronto and Montreal. It is unclear whether or when they 

could stand up the ability to provide similar services in the other locations in Canada, and 10 of 

the 25 stores in the proposed assignment are in Alberta and British Columbia. The unusual 

approach to managing this function and the lack of detail do not provide a level of confidence that 

the proposed assignee will be able to ensure product replenishment at a reliable level. 

119. Liu CIC does not have a fully formulated logistics management plan, and this will 

likely result in understocked shelves at launch.  There are 1000s of kilometers between Ontario 

and B.C.  Even if J2 assists with its apparel inventory (J2 has its primary operations in Toronto 

and Montreal), Liu CIC will need to source and deliver merchandise to fill its $2.9M SF of retail 

space (after deducting 90,000 SF of J2 merchandise).   

120. While Liu CIC list IT software companies, there is no software in place to assure 

required deliveries are made when needed.   

121. I recall that one of the most significant challenges to Target’s operations was its 

inability to re-stock its shelves.    
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Insufficient Employees and Inventory 

122. Liu CIC projects the need to hire 1800 staff for 25 stores (being 72 employees per 

store).  This number seems very low to staff a first class department store in excess of 100,000SF.   

123. I note that HBC reported in its CCAA court documents that it employed 9346 

people (or 97 per store based on a store count of 96 including the Saks and Off 5th stores).  HBC 

was notorious for understaffing it stores. There is no explanation how Liu CIC can operate a first 

class department store with 25% less employees. 

124. I note that Liu CIC has inexplicably low “Selling Payroll (Store)” and “Other 

Payroll (Store)” expenses as compared to the amounts expended by HBC and disclosed in its 

“Actual 2024 HBC Financials on a per Store Basis”.     

125. I am confident that when landlords redemise and re-let their HBC locations, the 

new tenants over the 25 locations will employee more than Liu CIC’s projected 1800 employees.  

126. With regard to inventory, Liu CIC estimates lower inventory levels than HBC’s 

2023 levels.  In the financial information appended to the MT Letter, Liu CIC included “Inventory” 

information for the 25 stores as compared to HBC 2023 inventory levels.  The average 2023 HBC 

inventory levels were approximately $7M per store, while Liu CIC’s peak inventory per store level 

is $5.4M.   This too is a 25% reduction in what HBC’s inventory levels were.  

Conclusion 

127. In summary, Liu CIC is proposing to operate a business under an unrecognized 

banner, with a business plan that is not fully conceived and is short on the details which typically 
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dictate success in the sector.  The plan proposes a lighter stock counts than HBC, utilizing fewer 

number of employees than HBC, with no traffic generating designer brands in its stores. The stores 

will have only minimal leasehold improvements all of which is inconsistent with the vision 

presented in its store concept renderings.  

128. HBC was Canada’s most recognized national department store – and it failed.  Liu 

CIC, with a business plan that is not fully conceived, is unlikely to succeed and is not an 

appropriate tenant for Morguard’s HBC anchor leases.   

129. As previously noted, a weak or failing anchor tenant undermines our goal of 

maintaining a high-performing, thoughtfully curated shopping centre. It negatively impacts our 

ability to attract and retain quality tenants and ultimately erodes asset value. From a strategic 

standpoint, it is far more prudent to forgo short-term rental income and temporarily close the 

premises, while proactively pursuing a stronger, long-term tenant partnership. This approach 

avoids the long-term consequences associated with the foreseeable failure of an underperforming 

business.   

130. Morguard has already suffered as a result of HBC’s insolvency filing and replacing 

HBC with another poor tenant will significantly exacerbate such harms.  Not only will Morguard 

be left with a tenant with no financial covenant (like HBC), it will incur additional costs to address 

the demise of Liu CIC, suffer the further negative impact of another failing tenant which will 

further delay the implementation of appropriate re-demising and re-leasing efforts.   

131. To reduce the harms suffered as a result of HBC’s insolvency, Morguard needs to 

immediately re-demise and re-let the locations to “best in class” tenants that meet our 

merchandising plans for each shopping centre.   
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BAY LEASE - TOWNE & COUNTRYE SQUARE
SHOPPING CENTRE

THIS LEASE is maàe as of the 3rd day of April,
1974,

BET W•E EN
THORNETOWNE PROPERTIES LIM I TED- ·

(hereinafter .c aI Led the "Land Lo.r d"} c::

OF THE FIRST PAiff

.:. and - -

THE GOVERNOR AND COMPANY OF
ADVENTURERS OF ENGLAND TRADING
INTO HUDSON1S BAY (also known as
the HUDSON'S BAY COMPANY)

(hereinafter called the "Teriarrt "}:

OF THE SECOND PART

This Bay Lease and the respective covenants and

agreements of the parties hereto is entered into by the

parties in consideration of the rents, covenants and agreements

herein and in the Construction Agreement contained.

ARTICLE 1

DEFINITIONS, SCHEDULES JU?D INITIAL
CONSTRUCTION

1.00 are used with the meanings so defined, as follows:

(1) "Adjusted Gross Lcaseable Ar e a " means, w i th respect

to each building or portion thereof in the Shopping

Centre, the Gross Leaseable Area of each storey
of such building or portion thereof having its

Defini­
tions

1.00 In this Bay Lease the terms defined 1n this clause

floor area level at the level of the Nall and

fifty percent (50%) of the Gross Leascable Area

of any storeys of such building or portion thereof
having their floors or levels above or below the
1 ev e I of the Mal 1;
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(2) "Bay Department Store Building" means the depart=

ment store building constructed on the Bay Depart?
ment Store Lands, as from time to time altered,
reconstructed or expanded;

(3) "Bay Department Store Lands" means the land
(being part of the Shopping Centre Lands) which·
includes the site of ·the Bay Department Store
B?ilding and which ·is·_showri outlined in red on the
Si?e Plan and is aes?ribed in Part 2 of Schedule A

annexed t? this Bay Lease;

nBay Lease" means this Lease as from time to time

ame nd ed ;

(5) "Bay Malt Bar" means the separate sales bar which

the Tenant may from time to time have and maintain
in the Mall upon the Bay Malt Bar Site, if and when

constructed, and as from time to time altered or
reconstructed;

(6) !!Bay Malt Bar Site" means the area and location in
the Mall in the immediate vicinity of the Mall

entrance to the Bay Department Store Building having

an area of approximately 400 square feet, which is
or is to be (subject to certain conditions of this
Bay Lease) the site of the Bay Malt Bar, and which

site shall be as may be agreed between the Landlord
and the Tenant, but in the absence of such agreement
shall be the site shown coloured in red on the Site
Plan;

(7) "Bay Outdoor Selling Area" means the area in the
Parking Facilities contiguous to the Bay Department
Store Building having an area of approximately but\

not exceeding 10,000 square feet which the Tenant
may from time to time use seasonally as an outdoor
selling area as provided in this Bay Lc?sc, and the
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site of which shall be as may be agreed between the

Landlord and the Tenant, but in the absence of such

agreement such site shall be the area shown cross-
hatched in red on the Site Plan;

(8) "Common Facilities" means all improvements which

--------- - -- ---
are i?_cl?d an_d_availê-bl_(:!__f?r common use and enjoy-

--- ----- --------
?ent of-all ten?nts ?f the Shopping- C?ntre includi?g

having- -lawfùI'-business -.;,,,:fth them

-------
; nc Lud -ï na cu s tomer s ?--:·- --

.

..J.. ? ....... ? ... o ?....... . -A.? -·•

-------and w-"liich are constructed on the Shopping Centre

Lands,

Common Utilities and including such.virnproveme nt s -- ·

-------------------
(• ? ) r1r any as may ?rom time to time be constructed

on the Bay Department Store Lands exterior to the
?..A_Y_D__q,?artment Store_Buil<lin__g, but excluding such

improvements (if any) which are not constructed on

the Shopping Centre Lands, any plant and equipment

which provides heating ând air-conditioning to

rentable areas (and, in the case of any plant
and equipment providing heating and air-conditioning

to both rentable areas and Common Facilities, that
proportion, equitably dete?mined, of such plant
and equipment which is attributable to rentable

areas) and any such improvements (such as, but.not

limited to, truck docks, service corridors
and loading, receiving and shipping areas) which are

for the benefit of one or some (but not all) of

the tenants of the Shopping Centre;

(9) "Common Facilities Lan d s " means the lands wh i ch

are.the site of Common Facilities (including

that portion of the Bay Department Store Lands

wh i.ch is occupied by Common Facilities including

Parking Facilities}, but in the case of lands

which are the site of both Common Facilities and

rentable areas or other improvements wh i ch arc
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not Common Facilities, shall include only that
portion of such lands, equitably determined, which

is attributable to Common Facilities;
(10) "Common Facilities Operating Cost" means all costs,

charges and expenses of operating and maintaining

all Conman Facilities, all computed on a net
basis_ and without any duplication, and includ?s.. - - - - -._ .

-

without limitation:
(i) the cost of 9perating and maintaining the_

ComiTion.Utilities including ·the cost of

utilities (including electricity for lighting)·-
supplied thereby to, and consumed in, Common_

Facilities? and the operating cost of-heating
and air-conditioning enclosed portions of the
Common Facilities;

(ii) the cost of cleaning and other janitor services
in, removing snow and refuse from, and super­
vising and-policing the Common Facilities;

(iii) the cost of operating and maintaining fixtures
---- ------.-------? ------and other machinery, equipment and building

services in Common Facilities and of maintain-
--- ..--· -- ----------

· ing (including r-e+ s tr ip ing ) _:p_a,rki?"lg f-9:çjl:i?_!ies

·and landscaped areas which are part of Common
--·--·-----?--

\

Facilities;-===----(iv) the cost of repairs to Common Facilities
including replacements necessarily made to

maintain Common Facilities in good and sub­

stantial repair to the extent such replacements
do not constitute an expense of a capital

·nature in accordance with noirnal accounting

practice, but excluding all repairs made to
remedy defects in construction;

(v) the cost of operating and maintaining public
address anc.l background music systems in Common

Facilities and the net cost (after crediting
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receipts) maintaining
telephones, lockers, coat checking and infor­
mation facilities provided for the public in
Common Facilities;

(vi) the cost of Real Property Taxes applicable to
the Common Facilities Lands and the Common

Facilities (to be àetermined, if not separately
assessed, as provied in this Bay Lease) and in­
cluding- business -taxe s (if any) levied ·in respect
of Com?on,Facilities? except those levied in
respect of_kiosks?·outdo6? selling.areas-or-
other facilities used for the particular benefit

. of any tenant or licensee ·thereof and not for
ihe benefit.-0£ tenants of the Shopping Centre

generally and business taxes on Parking Faci­

lities which are directly assessed to the Tenant
and other tenants of the Shopping Centre;

(vii) the cost of premiums for fire and public lia­
bility insurance in respect of Corr?on Facilities

-------which the Landlord.is required to maintain pur-
suant to this Bay Lease ?r shall reasonably
maintain;

(viii) p er io d i c depreciation at standard rat e-s upon

equipment used for c Le an i.ng and maintaining
Common Facilities; and

(ix) the direct costs to the extent allocable of

management and supervisign in connection with
the operation and maintenance of Common

Facilities;
\--,;-ut there shall be excluded t'herefrom (or deducted

therefrom to the extent otherwise included);....___

(a) all monies which ar e recoverable (or which

would have been recoverable if the Landlord

had complied with its obligations to insure
under this Bay Lease) under policies of in­

surance, and which are recovered (or which·

reasonably ought to have been recovered)

under claims for damage or indemnity from

third parties responsible, Kith respect to
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to Common Fac il iIs, to the extent
applicable to repairs to Common Facilities the

cost of which would otherwise be included

hereunder;
(b) recoveries made by the Landlord under

warranties and construction warranties relating
to Common Facilities, to the extent applicable

to defects the cost of repair of which would

otherwise- .be included her eunder;
· ·"?il·· .

· ·, r---..-.( c)A-,l à"'l""l""""'i'evenùe .,ieceivé d: by· -the ·Lçindlord from -
?-- . - --

.· I

-
l

any special merchandising· o r.rp romo t i onaI ?•·

?·"==?
_._ /,_y ?v

?=:_ J
- - \. \{c I ac t ivi ty in the Mall which is permitted byw-J'-'"? 1/ 1

an d r,;ferred to in paragraph ( 4) cf c l aus e..
.Î?-

-_ -_-_-- - v7.0ly'all. contributions toward Common Facilities
Operating Cost received by the Landlord £rom

tenants or licensees of outdoor selling__?Jeas

or other facilities (except kiosks) in Common

Facilities used for the particular benefit of

any tenant or licensee ther?of and not for the

any costs and expenses included hereunder (other
than contributions by the Tenant and other

tenants, not made in respect of outdoor sellirig

areas or other facilities (except kiosks) in
Common Facilities used for the particular
benefit of any tenant or licensee thereof and

not for the benefit of tenants of the

Shopping Centre generally, of a shared portion

of net costs of operating and maintaining
Common Facilities); and

(d) the costs of improvements, additions, capital
replacements and other expenses which arc of

a capital nature in accordançe with normal

accounting practice, and the costs of manage­

ment and s up e rv i s i on (other than as p rov i.d cd

in paragraph (ix) of this subclause), adrnini-

stration, depreciation (except a? provided in
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.Jaragraph (viii) of this .clause), other over-

head and indirect costs, interest, debt, service,

capital amortization and other similar costs;

"Common Utilities" means the plant, systems and

equipment for the distribution within the Shopping

Centre of utilities including water, electricity,
drains and sewers, gas and such other utilities as

may from time to time be provided, but excludes plant
and equipment providing heating or a i r+cond it i on i'ng

to rent.able areas, and in the case- 0£- .any plant and

equi??ent providing heating and air-conditionin?
... , +-"h + ' 1 d ,., . r · 1 • ·LO oo ...

_ rent a o e "areas an i Lommon .r-ac i .... a t i.es, that
proportion equitably determined of. such plant and. -.- :

equipment which is ?ttri?utable to rentable areas,
all utility systems ·within any rentable areas; and

all. systems· for the supply to any one or mo r.e : tenants -

of the Shopping Centre of any utility which is not

generally available to tenants of the Shopping Centre

but fulfills special requirements of such tenants
receiving it;

(12) ·"Construction Agreement" means the agreement made

between the Landlord and the Tenant of even date

herewith relating to construction to be performed

by the Landlord and the Tenant and other matt?rs

pertaining to the Shopping Centre and this Bay Lease;

(13) 11Gross Leaseable Area" means, with respect to each

building or portion thereof in the Shopping Centre,

the number ?f square feet of floor space within

such building or portion thereof which is intended

to be leased, including kiosks, and shall include

space within any building which, although not demised

to a tenant, is for the exclusive use of or exclusively

benefits a tenant or a specific group of tenants

(such as any truck docks, service corridors

and. loading, receiving and shipping areas

serving premises of tenants jn the Shopping Centre

shown cross-hatched in green on the Site Plan nnd

improvements from time to time existing similar

t hc r e t o a n d wh i c h s1.,--:?1'"'11·1_. 1,,e (lt?r?r:1ed to 1:e Gr o s sL .l L- · 1 u 11 '- ~ - • -• - - ,
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(14)

Leaseable Area and shall be apportioned equitably

amongst the premises of tenants using or benefiting

therefrom, but shall exclude all areas exterior to

buildings such as, without limitation, outdoor

selling areas. Gross Leaseable Area shall be calculated

by measuring from the exterior surfaces of exterior

walls and interior walls- or_ b arr i.ers separating ---

_ areas intended to be- leased from?Common Facilities­
and other space not

-

intended to b e l;ased, -and--:
__

,£rcim the centre line of party or demising walls

separating areas intended to be leased from other

area s intended to be leased; - --- --- -

"Land Lo rd " --means Thorntowne Properties Limited -
_

and its successors and assigns as owners of the
Shopping Centre;

(15) "Leased Premises" means the premises demised to
the Tenant under this Bay Lease comprising the
Bay Department Store Lands (upon-a portion of

---which the Bay D?partment Store Building is
constructed) but ?xcluding the buildings
and improvements including the Common Facilities
thereon, and including where the context requires

or permits the right and license of the Tenant to

use and enjoy the Bay Outdoor Selling Area and to
-------'---•------- - .

have and maintain the?J}yy Malt Bar or1_ t_J1? J3µ_y_
__
:t?ialt

Bar Site, all as provided by this Bay Lease and
?--------------·-------. ·- --- -

?he appurtenant rights, easements and licenses of

the Tenant in respect of Common Facilities, all as

provided in this Bay Lease;

(16) "Mall" means the enclosed pedestrian concourses
which are from time to time constructed as part of

the Shopping Centre, and being part of the Common

Facilities, as from time to time altered, recon­
structed or expanded, including the enclosed

pedestrian concourses initially constructed and

shown hatched in bro,m on the Site Plan;
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?f this B?y Leas?;

"Merchandising Plan" means the plan allocating
perm???-?d types of use_ to various store locations _::_

îri the Shopf 1· n0u Cen tre 1·'h1·,., 'n- - has> h
-- -

-
- -._ -•

- -? · - ?- - · ?een pr?pared by??,?
-

the - Landl.o rdiand approved by -the Tenant, - a? from '
time to "ti.me amended by the Landlord with the-

-

?
(17)

__ approval of th e "' ...• l enan t..- pursuant- to·· the provisions _

(18) "Opening Date" means April 3, 1974 (being the

date upon which· the Tenant opened for business

in the Bay Department Store Building, and also
being the date of commencement of the Term);

(19) "Parking Facilitiesu means the improvements from

time to time in the Shopping Centre, and being

part of the Common Facilities, which are from time

to time intended and available for the parking of

motor vehicles (whether on pavement at grade level

or in parking decks or structures), as-from time

to time altered, reconstructed or expanded, and

includes such parking decks or structures}_.all

entrances, exits, roads, ramps, pedestrian sidewalks,

curbs, dividers and other means of access to and
I

improvements associated with parking (including

landscaped areas) wh i ch are within the Shopping

Centre, an<l includes the p.ar.k ing ar e a s and roads

and other means of access thereto and improvements

associated therewith initially constructed in the

Shopping Centre and which are shown outlined in

brown on the Site Plan;
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(20) "Real Property Taxes" means all general and school

taxes, levies, rates and charges from time to time

imposed against real property by municipal or other
governmental authorities having jurisdiction, but

excludes local improvement rates and taxes (except

for local improvement r ates and :-taxes which may be

·-iillposêd ?after- t.he'<Open ing ·Date for -the cons truc t I on
. .

of municipal works .wh i ch do not exist - on the ·Opening=-­

Date but are -constructed thereafterJ-and business taxes;
. (7-°1')

-Ji.- -

(22)

(23)

"Shopp ing Centr.e" rae an-s the Shopping Centre Lands

and all t.he=bu i Lding s And impr_ove:ments from time
.

-_

'
-

, . 1 .:i • - , , Cto time erectea tnereon inc uuing.aii ornmon ,

Facilities and all r-entab Le.rpr em i.s e s thereon, and

the appurtenances thereto from time to time exist­
ing,-together constituting Towne & Countrye Square

Shopping Centre;

"Shopping Centre Lands11 means the lands which are
the site of Towne & Countrye Square Shopping Centre,
and which are shown outlined in yellow on the Site
Plan and are more particularly described in Part 1

of Schedule A annexed to this Bay Lease;

nsite Plan11 means the site and location plan of

the Shopping Centre Lands and improvements initially
constructed thereon, and which is annexed as

Schedule B to this Bay Lease;

(24) "Tenant" means the Hudson's Bay Company and its
successors and assigns as tenant under· this
Bay Lease;

(25) "Term" v.eans the entire term of this Bay Lease

including the original term as described under

clause 3.00, every renew?l term às described under

clause 3.01 resulting from the exercise of any of
the Tenant's options thereunder, and any period
of overholtl ing to ,_.h Leh cl au s c 3. 0 2 applies; and
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• - 11 - •(26) "Unavoiù.able Delay" means any prevention, delay,
stoppage or interruption in the performance of

any obligation of the parties hereunder due to

strike, lockout, labour dispute, act of God,

inability to obtain labour or materials, application
of laws, regulations or orders of governmental

authoritfes, or the occurrence of fire or other

-· -- ·•

-· _:;-_--_- -_ - --'._--::_--?-

casualty,-condition·or cause which-is beyortd the.
'-thë:.:'.?reasonable?:-control?of - t lie paFty?·obligated· te{?,-?._

perfo rm despite all rea sonab Le e f fo r ts .of such?--"_"_

paytr to p?rf?r??(but?shall not_ in?ludiany
inability to p e.r fo rrn because of any 1 ack of- .Fund s

. -

or ·any financial conditi6n).

Schedules ?1?01 --The Schedules to this Bay Lease form part-·hereof ·

and are as fo Tl ows :'
- --

--

Schedule A - Part 1 - Description of Shopping
Centre Lands

Part 2 - Description of Bay Depart­
ment Store Lands

Schedule B - Site Plan
. ,_.-

Phase II of the Shopping Centre (as defined and described in
the Construction Agreement) and all the buildings and improve-

Ln i t La L.

Construc­
tion

1.02 The Landlord covenants to complete construction of

ments comprised therein (other than the Bay Department Store
Building) and the Tenant covenants to complete construction
of the Bay Department Store Building, in each case in accord-

ance with all of the covenants, provisions and terms of the
Construction Agreement, and each of the Landlord and the Tenant

covenant to observe and perform all their respective covenants
and obligations pertaining thereto as set out in the Construction
Agreement.

ARTICLE 2

DEMISE AND GR.A.NT OF RIGHTS

The Landlord leases to the Tenant for the Term,Demise of
Ray .Depart­
?en t Store
Lands

2.00

upon and subject to the covenants and provisions expressed

in this Bay I.ease, and subject to the reservation set out

clause 2.04, the Bay Department Store Lands, for use from

time to time by the Tenant for the purpose of constructing

in
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and maintaining thereon the Bay Department Store Building
and also to use the same for all other purposes provided
and permitted in this Bay Lease.

The Landlord grants to the Tenant, upon and subject2.01

to the covenants and provisions expressed in tl1is Bay Lease,

and subj ec t -also to the condition set out -in clause 16:00 ,- --
- _'--:;cc??'.""'.'?-??

-·· --

Rights to
Bay Malt
Bar

the right. and Ticense at ·any ri.me ·and.from ·-:t'ime t.o. time ?during ..

the. Term to con s tr'uct and maintain the 1,?ay Malt
_

_:???jupon :..the

Bay Malt tBar Site, and from t i.me to time to alt er , recons rr'uct , ·

remove and replace the Bay Ma I t - Bar thereon, ·and ·£rom time· to

time to· have the exc Iu s i.v e use_ and enjoyment· of the Bay_.ffalt

Bar for the purposes provided--in this Bay Lease. -

to the covenants and provisions expressed in this Bay Lease, the

right and license at any time and from time to time during the
Term (but subject always to the provisions of ciause lï.00),
to occupy and tise for the Tenant's exclusive benefit the Bay

Outdoor Selling Ar?a.

Rights to
Bay Outdoor
Selling
Area

2. 0 l The Landlord grants to the Tenant, upon and subject

to the covenants and provisions expressed in this Bay Lease,

for use by the Tenant and its employees and those having law­

ful business with it including its customers, in common with

the Landlord and other tenants of the Shopping Centre and

their-respective employees and those having lawful business

with them including their customers, the right, easement and

license to use the Common Facilities for the purposes of

?hich such Common Facilities are intended and provided; and

in particular, without limiting the generality of the fore­
going, such right, easement and license of use shall include:

(1) the right to use the Parking Facilities (including

the means of pedestrian and vehicular access and

the entrances and exits to and from the Shopping

Centre included therein, but excluding those

portions of the Parking Facilities which arc

Rights to
Common

Facilities
2.03 The Landlord grants to the Tenant, upon and subject
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occupied by the Bay Outdoor Selling Area and other
outdoor selling areas permitted under this Bay

Lease, while so occupied) for the purpose of
pedestrian and vehicular access to and from the
Shopping Centre and the parking of vehicles in

. c:p?rking_ s paces provided· t.her e.â.nç-.

?-: (2) ·the right ·u·f>-pedest_:fian pas sag€- and re-pass·a:ge"
::

.... I , ?. · f ?• - •r ? 1 L' 1 '· ....... .

__ L 1rougn every por t.lon ..o Lne ,-ia.1. ·_. exc uaing - t.ncse

portions the'r co f - wh i ch are. occupied by .the_ Bay

Malt Bar and other ki?sks permitteJ?uri?ér?hii ?ay
L?ase whiie so occupied)_for the purpose of .access

to or.from every portiori of the Shopping Centre

including the Bay Departmint Store Building ?nd

the Bay Malt Bar;

(3) the right to use an? benefit of the Common

Btilities in acccirdance with the provisions of.
this Bay Lease; and

(4) the right to use the corridors, entrances and exits
to buildings, public washrooms and all other faci­
lities provided for common use and enjoy-me?t as

part of the Common Facilities.
The Landlord reserves to itself, upon and subjectLandlord's 2.04

Reser­
vations in to the covenants and provisions expressed in this Bay Lease,
Bay Depart-
ment Store for use by the Landlord and other tenants of the Shopping
Lands

Centre and their respective employees and those having lawful
bJsiness with them including their customers, but subject to
a 1 ike use in common ,,;i th them by the Tenant and its
employees and tho s e having Law fu I bu s i.n e s s with· it including

its customers, the right, easement and license to use those

portions of the Common Facilities which are from· tine to time

located upon the Bay Department Store Lands, exterior to the
Bay Department Store Building,for their intended purposes.
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ARTICLE 3

TERM, RENEWALS AND
RIGHT OF TERMINATION

•

Term

----?-.- ··"'ë--c-:..·.-·•·?-- ----

3.00 The or1ginal term shall be a term of thirty (30)-

st, to :r_·enéw -.this Bay Lease for .a

of ten. (10) years commencing on the expira- -

- '··-·.;,_
"'. - ,.,_ ?•-·.;;o-:;:.._-.-..

~? ·-=-- ··-
-:_:.-

? ·------- - - ·• ?:;,---;-. . .

of_thebr1ginal_t?"i-m referred to ih clause

3.00, and

(2) second, if such previous option shall have been

exercised, to further renew this Bay Lease for

a second renewal term of ten (10) years commencing
. .

--_--.

? .
- on the expiration of the first renewal. term, and

- -?

(3) third, if such previous options shall both have

have been exercised, to renew this Bay Lease for

a third renewal term of ten (10) years commencing

on-the expiration of the second renewal term, and

( 4) fourth, if such previous options shall al 1 have

been exercised, to renew this Bay Lease for a

fourth renewal term of ten (10) years commencing

on the expiration of the third renewal term, and

(5) fifth, if such previous options shall all have

been exercised, to renew this Bay Lease for a

fifth renewal term of ten (10) years commencing

on the expiration of the fourth renewal term, and

(6) sixth, if such previous options shall all have been

exercised, to renew this Bay Lease for a sixth
renewal term of ten (10) years, commencing on the
expiration of the fifth renewal term, and

66 



• - 15 - •(7) seventh, if such previous options shall all have

been exercised, to renew this Bay Lease for a

seventh and final renewal term of ten (10) years
commencing on the expiration of the sixth renewal

term;
Each option of renewal granted to the Tenant by this clause
3.01 shall be deemed to have been exercised by the Tenant,

first o f such

non-cexer-c ise by the
-

-? ... -:.::?.-

end of

- -- -

-?-noiice-.ct:O- 'thé? 1·andloI_<:1::::i_h?
t it- does

-

not d esire the èxerc-is e .of·-'?:-.

·- C-

·. op t i.ons , or at least- on·ê--(1) year "pr io r to the end of the

-- . --?notice or act Lcn by the _T?nant, ?nless the -I'eriarrt gives written

,._,_-.without the need - for any written notice of exercise or other

- . - - .

,
- - - Tenant shall b given af-'Ieast one - (1) year prior to the

"then current- renewal -terrir- iri the case of any of the six

subsequent options (and in which event only, such option

of renewal shall be deemed not to have been exercised, the

Term shall expire at the expiration of the original term

or the then current renewal term, as the case may be, and

there shall be no further or other right of the Tenant to

exercise any option of renewal, ;rnA theTynant sha!l deliver
up vacant P})S?e??_ion of the Leased Prem??_::? upon the date
o:f"__such exJ?iJa_t,?,ol}). All of the covenants, conditions and

-

provisions of this Bay Lease, including the stipulation as

to rent and other payments and contributions by the Tenant

hereunder and the Tenant's rights of termination pursuant to

clause 3.03, shall apply during each renewal term specified

in this clause 3.01, except that there shall be no options

to renew beyond the seven renewal options provided for in

this clause 3.01.

overholding tenant without objection by the Landlord after
the original term or any renewal term, save pursuant to a

renewal term which has been deemed to have been exercised

or other agreement between the Landlord and the Tenant,-the

Tenant shall be deemed to be a tenant from year to year at
a rent wh i ch s h a I 1 be at the s nm e rate (whether monthly or

annual) as provided in clause 4.01 applicable to the period

Over­
holding

3.02 If the Tenant shall remain in possession as an
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immeàiately preceding the commencement of such overholding
ai:id otherwise upon all the terms and provisions of this Bay

Lease, modified as is appropriate to such a yearly tenancy.
The Tenant, in addition to its rights of assign-3.03

ment as provided in thi_s Bay Lease, shal 1 have the option

the-t??shali -ce ase to be in actua l and active operat ion in -

-?3:--th_ë_'Shopping- Centi-? ;-in addition "t o the Bay · Depar tmerrt -c_

--
-

__
Stor-e .Bu i Ld i.ng , .ei ther -{i) the Sayve t te - department store

_?--to t-erminatê00thîs- .B'ay Lease upon n inety -{90) days' prior
C written no tLce -to--irie Landlord if at any - time - during the

-:-?·-':_:>?6;i;i;{?l -:{e?;- spècified "i n c Lau se 3.-oo "(but not thereafter)

Tenant's
Right to
Terminate

- ::.: - ::-
"

·- - ? -

__
shown on the Si te- Plan, and b.e i.ng operated by Sayvette -

_

Limited or fn similar manner by a comparable operator, or
(ii) another full line retail department store in the
Shopping Centre having a Gross Leaseable. Area comparable

to that of the Sayvette department store, and being oper-.
at ed in similar marm er . by a comparable operator, in
either case together with other supporting retail premises
occupied by tenants conducting retail or service shops

actively doing business with the public whose premises
have in the aggregate not less t?an seventy per cent
(70%) of the Gross Leaseable Area in the Shopping Centre
as initially completed pursuant to clause 1.02, the operation
of which does not contravene any provision of this Bay Lease,
except if and while the actual and active operation contem­
plated hereby is prevented by an Unavoidable Delay (which

shall include the Landlord's inability to obtain a suitable
tenant for any department store which has become vacant)

68 



•
- 17 -

•

" . ··- -

Da·: •
.,.,,e·· n- .,_

.... Y'-U J. .\..

" 'o f Rerrt.>

unless prevented by such Unavoidable Delay for a period in

excess of one (1) year.

ARTICLE 4

RENT

The Tenant covenants and agrees to pay to the
Land"io-rd-during the Term_ rent for the Bay Department Store-
Lands arid the appurtenant. rights granted to the Tenant under

· __ this Ba:y Leas e (othe r than for the right and license in res-
pect of the Bay Malt Bar and the Bay Malt Bar Site, for which

an additional license fee ?s ?ayable as provided in clause
16. 00) in the amount set 'out; in - clause 4. 01. Rent shall be

payable in lawful money of Canada and without any deduction
or abatement except as expressly provided under this
Lease, at the office of the Landlord in the Shopping

Centre or_at such other place as the Landlord may designate in
writing from time to time, without any prior demand therefor.
During the original term referred to in clause 3.00, during
whicl1 a monthly rent is expressed to be payable pursuant to
subclause 4.0l(b), such rent shall be payable monthly in
advance on the Opening Date and on the first day of each

calendar month thereafter during such original term (except

that rent payable on the Opening Date for the broken portion
of a calendar month immediately ensuing thereafter shall be

appropriately apportioned). During each renewal term referred
to in clause 3.01, during which an annual rent is expressed to

be payable pursuant to subclause 4.0l(c), such rent shall be
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•
payable for each Lease Year (as defined in subclause 4.0l(aD

in equal monthly instalments in advance on the first day of

each calendar month during such Lease Year. During any period

of overholding referred to in clause 3.02 the rent (whether

monthly or annual, as may be applicable and as provided by

clause 3.02),shall be payable monthly, or by monthly instal-
-- - .. ------- -

ments? ?s the case may be, on the first day of each calendar
month durin!(the period of overholding. If and whenever this
Bay Lease -sha Ll, be- terminated. pursuant to any provision hereof

prior to the end of any calendar.month or Lease Year, as the

case may be, rent shall be appropriately apportioned, paid

and adjusted up to the date of termination.·

Bay Department Store Lands shall be determined in accordance

with the following provisions:

Amount
of Rent

4.01

(a)

The amount of rent payable by the Tenant for the

In this clause 4.01 the following expressions

shall have the following meanings:

(1) "Lease Year" means each successive period of

twelve (12) calendar months during all that
part of the Term which is after the Opening

Date, each of which shall commence upon May 1st
(being the day following the expiration of the

preceding Lease Year) and shall end on the next

ensuing April 30th, except that the first Lease

Year shall commence on April 3, 1974 (the Opening

Date) and end on April 30, 1975 (and thus shall
include in addition to twelve (12) calendar
months the broken portion of the month of April,
1974, immediately ensuing after the Opening Date);

(2) "Applicable Interest Rate" means, with respect to
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•
each renewal term referred to in clause 3.01,

the lesser of the prime rate of annual interest
of Central Mortgage and Housing Corporation or

its successor body applicable to normal first
mortgage loans upon private commercially developed

residential real estate (as distinguished from

public or g?v_ernment
__

sponsored or subsidized
--· -

urban redevelopment projects) in the area which

comprises at the date of this -Bay Lease Metropolitan

Toronto, and the mean-rate of annual interest of

ionventional institutional lenders (such as banks,

trust companies and life insurance companies)

applicable to normal first mortgage leans upon

-such private commercially developed residential

real estate; in each case prevailing as of a date

six (6) months prior to the ?ommencement of such

renewal term; but not to be any less than eight

percent {8%) per annum or any more than ten percent
(10%) per annum; and

(3) "Applicable Appraised Value of the Bay Department

Store Lands" means, with respect to each renewal

term referred to in clause 3.01, the market value

of the Bay Department Store Lands (excluding the

value of all buildings and improvements thereon)

determined as of a <late six (6) months prior to

the commencement of such renewal term by_an

appraiser agreed upon by the Landlord and Tenant

(or failing such agreement within a reasonable

time, by an appraiser nominated after application
by either party upon notice to the other, by the

President or senior executive officer of the

Appraisal Insti?ute of Canada or its successor body,

or failing that, of a similar institute or body),

such appraisal in each case to be binding on the

parties and to he obtained at the expense of the

parties equally.

71 



' . •
- 20 -

•
(b) During the original term referred to in clause
3.00 the rent for the Bay Department Store Lands shall be:

(1) for the portion of the original term from the

Opening Date to the end of the fifth Lease Year,
- -··-- --

a monthly·ient of $5,833.33;

for the portion of the original term from the

commencement of the sixth Lease Year to the end

_ of the-tenth Lease Year, a monthly rent-of

??.

\._ . .· _,J
_if,?/r!/- W;1°/fJ(3)

for the portion of the original term from the

commencement of the eleventh Lease Year to the
end of the fifteenth Lease Year, a monthly rent
of $6,500.00;

for the portion of ·the original term from the

commencement of the sixteenth Lease Year to the

end of the twentieth Lease Year, a mon?hly rent
of $6,833_.33;

(5) for the portion of the original term from the

commencement of the twenty-first Lease Year to
the end of the twenty-fifth Lease Year a monthly

rent of $7,166.67; and

(6) for the portion of the original term from the

(c)

commencement of the twenty-sixth Lease Year to
the end of the thirtieth Lease Year (being the
end of the original term) a monthly rent of

$7,600.00.

During the renewal terms referred to in clause

3.01 rent for the Bay Department Store Lands shall he:
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?
- -., ---- ?

(1) during the first renewal term, an annual rent
of the greater of

(A) $90,000.00 or

(B) the lesser of

(i) the Applicable Appraised Value of the
Bay Department Store Lands or

(ii) $3. 25 times- the area- in square feet of

the Bay Department Store Lands,

-multiplied by the Applicable Interest Rate;

(2) - during the second renewal term, an annual rent
in respect of the Bay Department Store Lands, of

the greater of

(A) the rent determined under subparagraph (1)

of subclause 4.0l(c) or

(B) the lesser of

(i) the Applicable Appraised Value of the
Bay Department Store Lands or

(ii) $3.50 times the area in square feet of

the Bay Department Store Lands,

multiplied by the Applicable Interest Rate; and

(3) during the third renewal term and all subsequent

renewal terms, an annual rent of the greater of

(A) the rent determined under subparagraph (2)

of subclause 4.0l(c) or

(B) the lesser of

(i) the Applicable Appraised Value of the
Bay Department Store Lands or

(ii) $3.75 times the area in square feet of

the Bay Department Store Lands,

multiplied by the Applicable Interest Rate.
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ARTICLE 5

GENERAL COVENANTS

•

Covenants
of Tenants

· Covenants _
·

-o f Larïd l ord

5.00

5. 01 ·

The Tenant covenants with the Landlord:

(1) to pay the rent and all other sums from time to

time due to the Landlord.under this Bay Lease, and

- ·-- --

to obserje and perform all the covenants and obli-.

ga t i o ns of the Tenant under this. Bay Lea.se.· ·

The Landlord covenants with the Tenant:

(1) for qui e t enjoyment, and

Use of
Leased
Premises

6.00

.(2) to observe arid perform all the covenants and obli­
gations of the Landlord under this Bay Lease.

ARTICLE 6

OCCUPANCY OF LEASED PRE?-IISES

Except with the prior written consent of the

Landlord:

(1) the Bay Department Store Building shall always

be used and operated as a first?class, hig?

quality retail department store (which may in­

include as part thereof one or more restaurants
provided that prior to December 31, 1995 (i)

any such restaurant or restaurants shall occupy

all, part or parts of the space in the Bay

Department Store Building originally allocated,

at the date of this Bay Lease, for cafeteria and

food service facilities, and not any other

space in the Bay Department Store Building,

nor shall such space as originally allocated
be enlarged or relocated, and (ii) no liquor

or other alcoholic beverages shall be sold in

such restaurant or restaurants), and further­

more, unless and until the Tenant shall assign
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•

( ?"... J

this Bay Lease in accordance with the pro­

visions hereof, shall be used and operated

as a typical Hudson's Bay Company department

store.

"t.he Bay Malt Bar, if and while operated, shall be
-

--
-- - - used and ope-rated for the sale. 0£ - any

-

typ?I-- "

types:of merchandise normallv.sq_ld in depytment_
- - -

stores (except for those items of merché!.n_dise?J1e -

"··-

sale of which would breach certain covenants which

have been entered into by the Landlord with other

tenants of the Shopping Centre and which are re-
____,,?ed to i? clause 16.00) and, subject to the

conditions referred to in clause 16.00 being ful­

filled, may also be used as a malt bar (including
/

-----------------------------------------?- -----
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Bay Lease in accordance with the provisions hereof, the name

under which the Bay Department Store Building and the Bay

Outdoor Selling Area shall be operated by the Tenant shall
contain the words "Bay" or "Hudson1s Bay Company" or such

other word or words as shall be the dominant word or words in
the name under which the department store business of the
Tenant is from time to time being carried on in Southern Ontario.

Term the Tenant shall actively and diligently carry on busi­
ness in not less than ninety per cent. (90%) of the portion
of the Bay Department Store Building initially constructed
and (if and while operated) in the Bay Malt Bar and (if and

while seasonally operated) in the Bay Outdoor Selling Area.
The Bay D?artment Store Building shall be operated and open.----- ---==-=====-----..::_---------=--
to the public for business during those minimum hours_?f

__

Name of
Business

Iour s of
usiness

6.01

6.02

(3)

but not limited to use for the sale of milk and

malt shakes, ice cream and other milk products,
beverages including tea, coffee and soft drinks,
and hot dogs, doughnuts and other food items

appropriate for sale at a malt bar); and

the Bay Outdoor Selling -Area shall be used_ and ·-

opé r'at ed · for -the sale - of any type or types ·of -
-

--•.· ·, - .· - ,?_ - .. - -

· · mei\:handise_· normally sold by department stores ·

and- àppr-cpriat e for outdoor sale, including

withbut.limitation garden supplies and recrea?­
t.ion?l and sports equ?pmerit.

Unless and until the Tenant shall assign this·

From and after the Opening Date and during the

b?iness for the Shopping Centre as may from time to time be

established by the regulations of the Landlord, _provide_9- that
such regulations shall-be reasonable, of uniform application,
consistent with the provisions of this Bay Lease, and not such

as to prevent or interfere with the proper and reasonable
conduct of the Tenant's ordinary business, and that nothing

herein shall require the Bay Department Store Building to be

operated and open to the public for business unless other major
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ofd t me n ... ~ ... o.· a nd at least seventy'-£?.,.. '---, per cent (75%)epaTLli,...,1 L ? L
_

• u -

the premises occupied by retail and service tenants (other

than major department stores) in the Shopping Centre are open

for business, or during hours of business which are not those

from time to time established by the Tenant as being the hours

of busines?g:f_?__
other co___!!!..parable-d_:Jiartment stores in Metro-

---=== . -

---
------==--------- - __

_____:__---------=-------
poli tan Toronto, or when prevented by by-la? or other legal res-

_
_:____

triction or by Unavoidable Delay. During those hours when the

Bay0Department Store Building is required to be open to the

public-:fo:r_, b us.iness pursua?? to the -foregoing provision, the
.. -- ·. -,-- -=-? --·- -- - . --?- ··-·--·--

- consult neri odically with the Tenant with rec_ra ::d__t..o
__

S?h_Q.ppin_g__C_e..n_,tre --

The Landlord shall
- ?

··

Mall, shall be_ unlocked and available for use.

· doo?s of_ the?·Bay-'Department Store Building- intended f;f cu-sterner

-?aicess???ereto, ?n;luding those giving access to and from the?_

hours of business and give· reasonable consideration to the

suggestions and recommendations of the Ten?nt pertaining

thereto, and shall give reasonable notice to the Tenant of
--=----,

any change from time to time in the Landlord's policy and

regulations pertaining to Shopping Centre hours of business.

of the Bay Department Store Building suitably illuminated

during all hours when the Shopping Centre shall be open to

the public for business.

Display·
Window
Lighting

6. 03 .• The Tenant shall keep the display and other windows

Leased Premises to be used in such a manner as to cause a

?\uisance,
etc.

6.04 The Tenant shall not use or permit any part of the

nuisance or cause or permit any annoying noises, vibrations

or odours (having regard to the purposes for which the various

portions of the Leased Premises are permitted to be used).
The Tenant shall not permit any debris or refuse to accumulate

in the Leased Premises, but shall cause the same to be stored

in suitable receptacles and regularly removed. •The Tenant will
not permit to be stored in or about the Bay Department Store

Building or the Bay Na I t Bar any dangerous or inflammable thing

to which t:he insurers of the Tenant or of the Landlord have

reasonable cause for objection, having due regard to the purposes
for which such parts of the Leased Premises are permitted to be

used.

supplies or other materials or any debris or r e fu s e c x c cp t in

Receiving
and

6.05 The Tenant sh a Ll not load or unload any merchandise,
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the truck receiving area designated for the exclusive use of the
Bay Department Store Building? but this shall not apply to manual

deliveries or shipments of small parcels to and from the Bay

Department Store Building where it is not practical or desir­
able to handle them through such receiving area so long as
there is no obstruction of any entrances or of the Mall, nor
shall it apply to-deliveries to and shipments from the Bay-

-Na L t Jfârc.':or. thê"Bay. Outdo-Or :·Sellin'g Area.
- - -

-- ._ - - . -

The ?enani shall not carry on:any mer?handising
- -?---=-->"--'"''-__,;. ·-?---- .-

?;_?-fèrc?a_n:-;.<_--··,6. 06 ·c? -:.;::
..•

..
:. _.,d-is ing ·:_ ? J.,,::·:.

;···Activities - activities or display any merchandise in the Common Facilities .
· in Common

Paci Lities . - other than in the .Bay Na l t Bar or t.he Bay- Outdoor ·Selling'""?Ar?a _<

- ..

or as part of a promo t i on approved by the Laîld_lord.

Signs 6. 07. The Tenant shall be entit???-_!_?-???v?e_içlentifièation

?--
---- ---signs upon the exterior of the Bay Department Stor?_J:luilding

facing toward Yonge Street upon or over each entrance to the
...........

Bay Department Store Building from the exterior and from the
Mall, upon the Bay Malt Bar and upon the Bay Outdoor Selling-----•-·· -· ----?------·-+ - ·--

Area, in each case similar in size and character to those
generally used at the other department store buildings? malt
bars and outdoor selling areas, as the case may be, operated
in Canada by the Tenant or its subsidiaries, and such other
signs as it may desire to have and which are consistent with
the Landlord's general si_?olicy _a_!ld have

__
been_?:pproved by

the Landlord, which approval shall not be unreasonably with-
, _
held .. Illuminated signs shall be lighted during all hours

?when the Shopping Centre shall be open to the public.

Department Store Building (other than portions thereof which

are not designed to be heated or air-conditioned) whenever

reasonably required and in such manner that there will be no

direct or indirect appropriation of heating or cooling from

the Mall, but subject to Unavoidable Delay.

Heating
and
Air-Con­
ditioning

6.08 The Tenant shall heat and air-condition the Bay

ARTICLE 7

OPERATION OF SHOPPING CENTRE

Operation 7.00
of Shopping
Centre

The Landlord shall throughout the Term cause the
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Shopping Centre to be continuously used and operated as a

first-class regional shopping centre, and not for any other

purpose without the consent of the Tenant.

the Shopping Centre in accordance with the best standards of
Standards

of
Operation

7.01 The Landlord shall manage, operate and maintain

shopping centre managemen't and in accordance with standards

of operation and '."maîntenance wh i ch have bee? adopted by -

Toronto in ?easonable proximity thereto, and a

Shopping Centre or elsewhere in Metrdpolitan
maintain a ?anagement office either at the(1)

-. ?- .

...,,._.',,._

---?

.,first-cJass shopping- centrés in Canada, and without limiting

the genêral i ty of th e · fOi-?going, the Landlorci' shall:

. .

,competent full-time manager and a sufficient
·?

staff of management, operating and maintenance

personnel to adequately perform the proper
management, maintenance and operation of the

Shopping Centre;

(2) keep or cause to be kept the Shopping Centre
.,,,-

including the Mall, Parking Facilities and all
other Common Facilities, and all buildings and

improvements thereon other than the Leased

P?emises clean, tidy and well maintained, and

in this connection maintain in force and take

all reasonable action to enforce provisions of

all leases to tenants of the Shopping Centre

requiring such tenants to keep their respective

premises clean, tidy and well maintained;

(3) take all such action as may reasonably be required

to prevent the use of any premises in the Shopping

Centre for any purposes which contravene any

provision of this Bay Lease or which is a nuisance

or annoyance or is not in keeping with the standards

of first-class regional shopping centres, and to

prevent the carrying on in any such premises of

any use or type of business or activity Khich
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•. t r av e nc s any' nr ov i s i on •1 · R •

. o9t 11s .a y r.e a s e ,

any fire sale (other than a sale of merchandise

actually damaged in a fire occurring on the
premises in the Shopping Centre from which they

are being sold), any bankruptcy or "going out of

business" sale (other than a bona fide bankruptcy

sale conducted by a trustee or receiver), any

auction sale (other than a special promotion
conducteà by a tenant_who does not conduct such

sales }:-llJhe regular _-line_ of busin??s) -, any .sa.l e
-.,-: _--:..-:__-??

__
()f }e_f:ond:ha?d:-_o-:r s.urp Iùs. merchandise or -

any.: bther
-

-?ctiCity\vhat's??-ver-,..,hich.:--is
no t : in keeping- with

. -

·the - charac ter of the Shopp ing Centre, or the dis­
play of any signs or advertising in respect of any

7 .cd (?)

of the foregoing prohibited activities;
prohibit iny display or sale of merchandise in

Tenant has no reasonable objection, or as part of

mitted under this Bay Lease, or in the Bay

in the Mall which is occasional, temporary and of

and kiosks in the Mall which are expressly per-

rentable premises therein, consisting of stores
,?i thin buildings, other than in the Bay Malt Bar

any special merchandising or promotional activity

L.....--the Common Facilities or in any other place in
6:v7-? the Shopping Centre outside the confines of?t>f' I

l?A- //77
-

/ /

\.'_,

I c/ /L Yj,/1..-t.-r?\ > (r / T;_
.

-

\
I ' ?.-Vdrd?!'/ '1?:t? Outdoor Selling Area and other outdoor selling

f..f/.,,.4i,u.fi ? ? areas expressly permitted un<ler this Bay Lease,

rrvt,ll,???T as part of any general shopping centre pro-

/ ,,,.,.,,

? motion approved by the Landlord and to which the,k?/..1>h

Âr-J??i ': ?I

the nature of a special eve?t (?.g., a flower sale
booth in connection with the celebration of Mother's

Day, an art show which includes the sale of works of

art), is of a type which is generally conducted in

malls of first-class shopping centres, and is .one

to which the Tenant has no reasonable objection; and

(5) implement and enforce a landlord's sign policy
which shall be consistent with a first-class
region?! shopping centre and applicable to all
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... ,. • - 28 - •tenants of the Shopping Centre and governing
signs which may be displayed on or in their
premises (and which sign policy shall be con­
sistent with the provisions of this Bay Lease,

shall have been established by the Landlord and

approved by the Tenant, and may be altered by the
Landlord from time to time with the approval of

the Tenant, such app?oval in no case to be un-

··--:c:.:?•-

-
--_ r'é ason ab Ly withheld) ;?-and prohibit all signs

wh i ch violate ·such - sign po Licy=TsavLng the rights':..:-_

in iespect ?f signs of tenants·under-1eases:0£

__ p rem i s e s in thé Shopp_ing Centre which are in
-_----.- _.-·

effect at the date of- this Bay Lease), and pro-.

hibit all signs-in the Common Facilities, other
than signs on the Bay :Malt Bar an? on other kiosks
which are expressly permitted under this Bay Lease

and on the Bay Outdoor Selling Area and other out­
door selling areas which are expressly permitted
under this Bay Lease and which signs. are in each

case permitted by the sign policy of the Landlord
which has been approved by the Tenant, signs in

'jg_

IA

connection with any gen° :.a.Lshopp.in-g--c-entre?-pr-0-­

motjon permitted hereunder, signs in the Parking

Facilities regulating direction and speed of travel
or other use of the Parking Facilities as may be

necessary or appropriate, and pylon or other
identification signs which identify and nromote

________,__

_------=----------the Shopping Centre (but do not identify, advertise
or promote any particular tenant or tenants therein?--_:__:::.__ _unless the Tenant shall consent thereto) of which

for business on at least those days of every week and during

at least those hours on and during which other similar
shopping centres in the same trading area are open for busi­
ness, and shall establish and maintain a policy and

regulations regarding hours of business ?hich is consist?nt
l

Hours of
Business

7.02

the Tenant !:hall have approved ("such approval not
-?beunreasonably withheld).
. -------- - .

The Landlord shall keep the Shopping Centre open
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with such obligation after consultation with the Tenant as
provided by clause 6.02. The Landlord shall cause as many

tenants as possible, and at least substantially all of the
merchandising tenants on the Mall, including tenants of all
raajor department stores, to remain open for business during
such established hours of business, subject to compliance with
governmental reg?lations.from time to time in effect applicable
thereto and to Unavo id.ab j e .De Lay ,

- The -LandI ord shall maintain and operate the Mall
- .. - ·- .

"arid -hav e -the same open :t!).cluding the en tranc e s and other" means
-

of access t-here t.o during, all hours when the Shopp ing Centre ·

or the Bay Department?Store_Building is open for .business,
·

shall keep the Mal}. p r'o p er Ly lighted and shall heat and air­
condition the Maii as may be required so as to naintain therein

reasonable standards of comfort, subject only to Unavoidable Delay.

obligations with respect to the Parking Facilities:
(a) The Landlord shall:

(i) maintain and operate the Parking Facilities and

have them open, including the means of access
thereto, at all times when the Shopping Centre or
the Bay Department Store Building is open for business;

Parking
Facilities

7.04

( .. )ll.,

The Landlord shall comply with the following

cause the Parking Facilities to be adequately

lighted whenever required to facilitate their use
during hours of darkness;

(iii) keep parking spaces and aisles properly striped
and otherwise marked and maintain the appropriate

traffic and direction signs;
(iv) adequately supervise the floh of traffic therein

whon ev er reasonably required and o therwi s e police
and supervise the Parking Facilities in accordance Ki th
the standards of first-class regional shopping centres;

(v) keep the Parking Facilities free of refuse and

debris and take all appropriate measures to keep

them reasonably free of snow and ice during winter
months; and
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and their empJqyces -ïr1r;-t-02s 2nd GH!'lê@w&,r£,;
_• F

n l ...,,... ...., n-ver stcns are aJnronr·a?

-

(vi)

I •(} /,,,.
I• .LlY\

V? V

v
,?

-
- (b) >- "h , 1- ,No_ cnarg e s s n a l ne i?posed fbr the use of parking

-

of·the Shopping Centre and their eraployces, tus-

- -..:1 £--it b e comes necessary .t o
- impose 'parking - cnarge.s

Tenant andthe

'-- - -

Upon persons o ther than the Te.n arrt and other tenants

-- - irr,p_loyeês\-·l:?-2-ustomers and those' having business - with
-· - _-::

----

tamers and those having business with them to pre­

vent or control the use of Parking Facilities by

persons not entitled thereto, the Landlord may

impose such parking-charges as are reasonable and

necessary to pTevent or control such-unauthorized

parking, provided that a system of validation 0r

other similar sy s t cm wh ich has in c ac l: case been

approved by the Tenant is put into effect to ensure

that parking chaTges will not be imposed upon per­

sons having the right to use the Parking Facilities
without charge, and provided that all net revenue

derived from the inposition of such charges shall
be applied and credited to reduce Connon Facilities
Operating Cost as and Khen received; and

(c) The Land I o rd shall at all t i.me s p rov i.d e and maintain

in the Parking Facilities to be constructed and

maintained in accordance \\'Î th the provisions of

this Bay Lease sufficient parking spaces to

(1) meet all legal requirements, and
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.. . • - 31 - •(2) provide by way of a minimum "parking

ratio" at least a number of car spaces

which is not fewer than the aggregate of:

have been approved by the TenantL
(i) 5.3 (or such other ratio as shall

_______,_________ ..

spaces for each 1,000 square

feet of rentable space which is
used for retail purposes in the

otiginal Shopping C?ritre as con-

. s_tructed and _ex.fsting
__
,at th?_????-­

of this Bay Lease {the Tenant bereby

ackno?ledging tha? it has appioved

areas of the Shopping Centre·as

actually constructed as at the-date

of commencement of the Term of this
Bay Lease, as being a sufficient
compliance with the above require-

ment as to minimum nparking ratio"), and

(ii)?. 5. S spaces LQ_I_'-such_ ot?er__
g_!:llfl_Qe_I

of spaces if any as may be agreed

between the Landlord and Tenant)

for each 1,000 square feet of Gross

Leaseable Area of rentable space

which is used for retail purposes

}n. any _a<:ls].:i,tion to. or . enLaz.geraen.t;

or expansion of the Shopping Centre;

...:, .

1.tne p an and layout?of·the parking

together with adequate access thereto

(for the purposes of this paragraph (2)

"r e t a i I purposes" includes any business

providing any of the goods or services to

the public of the nature provided by busi­

nesses of the types commonly found at mall

level of shopping centres, including retail
shops, sales outlets, service establish­
ments such as banks, trust companies, dry

cleaners, barbers, eating establishments

such às snack bars and restaurants and

s i l'.l i 1 a r type s o f bu s in es s , but ex c l udes
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commercial offices, and "rentable space"

shall exclude outdoor selling areas and

basement areas used for storage only);

(but except for Parking Facilities to be provided by

and at the expense of the Tenant in connection with

an expansion of the Bay Department Store Building as

provided b_y_clause?.1-?. 00). : f11e design anu l??'" ,..,

AL - -

'
-

•. ? :a.- l'i'

- __

C-C?????-? :..1???
L- Lo, _a,.ei- a{y L?i?llgèS tire? ?rn .Larn. <::;iRte

-_Landlord Is 7.05 The Landlord may from time to time establish reason-
Rules and
Regulaticins able rules and regulations, which shall not be inconsistent with

the terms of this Bay Lease and shall be s ub j e c t to the approval
-

of the Tenant (such approval not to be unreasonably withheld),

applicable to all tenants in the Shopping Centre and governing

the use of Common Facilities. i i1.e 'renan t sna 11 cor,TTTiv" with
. ?

to any governmental regulation from time to time in effect
applicable to the Tenant. The Landlord shall use its reason­

able efforts to enforce such rules and regulations.

ARTICLE 8

UTILITIES AND SERVICES

8.00Utilities
and

Services

The Landlord shall provide electrical service,
water se:'?e, storm and sanitary sewers, and (to the extent
available to the Shop p ing Cen t re Land s a· ....1.. h -

_ -- L . t ? date of this
Bay Lease) other utilities and ser"1·ces ( ?h hv 01... er t,an heating,
ventilatini and air-conditioning) whi"ch f_ are rom time to time
required for the proper conduct of the Tenant's business in
the Leased Premises and each and every portions thereof, and
including every expansion of the Bay• Denar?1..m,.,ent St B · 1·• L ore u1lu1ng
?hich is permitted hereunder, suhJ"ect •1..o th b. e payment y the
Tenant of normal non-capital co - ?· ·n?unp?1on cnarges due to public
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•
utilities or services or other suppliers for electricity,
water, gas and other utilities and services actually con-

sumed by the Tenant, and also to the payment by the Tenant

of the capital cost required to be incurred to increase-r;the

capacity of or alter any utilities or services in order to meet

the requirements of any such expansion of the Bay Department

.For this: purpose· the Landlord will provide __ ,_
--

•
·:_·_

--->?-;-_---or -a!rai{g?;:io:r _pub_lic_,utitit:ies -or s ervice s or<oti1e_r
suppliers-"'"-?'_."_----=--,_

- ·--· ·---
' -

-

__t9_ -provid?-,-?wi thcn.1t:--expên§e tg
-

the- T..enant excep t.jas aboye:" _>?-?
- --

- ·,- prov.:t"decl
? _-means of bringing such utilities and services - (if -

·- ·. - --,- - -: -- ----= - -
.

.
.

-·.

extent requ ire d
. in_ each case) to ·a? reasonably

convenient point at or within the limits_ of each .o f the :?ay -

Department Store Building and the Bay Malt Bar through "the

appropriate 'p Lp e s , conduits or other appropriate means of

distribution thereto in and through the Shopping Centre.
Such pipes, conduits and other means of distribution shall
be (both as to nature and capacity) such as to provide

adequate utilities and services for every reasonable use
made of each portion of the Leased Premises, and the Land­

lord shall at all times cause such repairs to be performed

thereto and do all other acts and things as may be necessary
to ensure the continuous availability and adequate capacity
of such utilities and services, subject only to Unavoidable

Delay.

ARTICLE 9

TAXES

Tenant1s
Taxes

9.00

(1)

The Tenant shall pay or cause to be paid:
all Real Property Taxes in·nos 1 f ? r_ ''1 ec.. rom ana a t t e r
the Opening Date an<l thereafter t he Term

in respect of the Ba)• Department s?orc T ?.... t.anu s Cbut

excluding those portions of the Ray Dcpart:ent

______

:t°._re Lands which consist of CommoAfa<:=i 1 it ics
Lands) and all Real Property Taxes imposed during
the Term in respect of the Bay Department Store
Building, the Bay Malt Bar and (in respect of
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periods while they are seasonally used and occu­

pied by the Tenant) the Bay Outdoor Selling Area

and the improvements thereon; and

--

upon -the -portion_ of - the - Bay Department .St.o r-e Lands

-...... ---·"
-

·,

assijn???, sübtériants and concessionaire?-iri or

occupied by the Bay Department -Store Building,-
. . .

the -Bay-}>Ial t Ba?-?and · {while seasonally used and

occupied by the _Tenant) the- Bay Ou tdoo r Selling
Area and the improvements thereon, incfuding

busi?ess taxes 6n Parkini Facilitiei-but which

are directly assessed to the Tenant;

(2) all business taxes imposed during the Term by

municipal or other governmental authorities
having jurisdiction in respect of the business
and activities carried on by the Tenànt and-its

but nothing herein shall require the Tenant to pay any taxes,

or capital 9f_th.e._,Landl-0:r-A,« pr any local improvement rates_____.,_? ' -

.
-

and taxes which are expressly excluded ?rom Real Property

Taxes. All Real Property Taxes and business taxes payable
by the Tenant hereunder, incluJing each and every instalment

thereof, shall be paid when due, subject only to ·the right of

the Tenant to defer payment thereof in certain circumstances

as provided by clause 9.03. The Tenant shall also pay all
penalties and interest imposed with respect to arrears of
such payments. Whenever the Landlord shall reasonably re­
quest the Tenant shall exhibit to the Landlord receipts or
other appropriate evidence as to the due paynent of such Real

Property Taxes and business taxes. ln the event that the

Tenant s11all fail to pay any Real Property Taxes or business

taxes payable under tl1is clause 9.00 when due the Landlord>

after written notice to the Tenant and if the Tenant shall
fail to pay the same within ten (10) days after receipt of

such notice, may pay the same anà the amount so paid by

the Landlord shall be repaid by the Tenant to the Landlord

within thirty (30) days after demand therefor.
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' 'Larrdlord's

Taxes
9.01 The Landlorà shall pay or cause to be paid:

(1) all Real Property Taxes in respect of the Shop­

ping Centre except those payable by the Tenant

pursuant to paragraph (1) of clause 9.00, and

all local improvement rates and taxes in respect
of the Shopping Centre which are not included

--·- ·:·::::::-.- : - ----------··

in Real Property 'I'axe s _payable _,?(-_?_!'l_e_ Te_!l??t ;- :?

=-- =?---=----·-·_--:-·._·-'--- -_-_-.:.- :-··::? --·

taxes -imposed -by mun ic ipa'I or other -

government aI au tho ii ties having-j ?risdiction-'ïît?: _: ..

r é spe c t of all business_-a?d act i.vi t Le s carried -·

-- !

·

__
on_ ?-n -PE, upon the Shopp in g

-

Cen tre' and wh i ch'<a re

or mayt be come __a lien, charge of claim-against

the Shopping Centre Lands, save those in r-espect
"

-- ---- --
- . ?----·- -

of the Leased Pre?ises and busiri?ss taxes on

Parking Facilities which are directly assessed

to the Tenant, and which are payable by the
Tenant pursuant to paragraph (2) of clause 9.00.

All Real Property Taxes, local improvement rates and taxes an?
-

business taxes payable by the Landlord hereunder, including each

and every instalment thereof, shall be paid when due, subject
only to the right of the Landlord to defer payment thereof in

certain circumstances as provided by clause 9.03. The Landlord

shall also pay all penalties and interest imposed with respect
to arrears of such payments. Whenever the Tenant shall reason­
ably request the Landlord shall exhibit to the Tenant receipts

or other appropriate evidence as to the due payment of such

Real Property Taxes, local improvement rates and taxes and

business taxes. In the event that the Landlord shall fail to

pay any Real Property Taxes, local improvement rates and tax9s

or business taxes payable under this clause 9.01 when due.the

Tenant after written notice to the Landlord and if the Landlord

shall fail to pay the same w i t h in ten (10) days after receipt
of such notice, may pay the same and the amount so paid by

the Tenant shall "be repaid by the Landlord to the Tenant

within thirty (30) days after demand therefor.
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For the purpose of establishing the amount of9.02

used and occupied by the Tenant) the Bay OutdooT Selling Area

and the improvements thereon; and in the second case .of the
Common Facilities Lands and the Common Facilities. If

-- - . - . - -- . ---Malt Bar and -(in "respec t; of periods __
wh i Le . they - ar e seasônally __ ,..

-

---?

Real Property Taxes payable by the Tenant pursuant to clause

9.00 and the amount of Real Property Taxes to be included in

the Common Facilities Operating Cost to which the Tenant con­

tributes under clause 10.00, the parties recognize and a?know­

ledge that it is necessary to establish the assessments upon
- which" such Real Pr-op erty .Taxe s and the prov is ions of this Bay

pertaining thez:e·t·o arë-based, -b e i rig the- assessment -in .the . _.

-=--.c.,_-:.ccc:=...c,.__ ,:.c-:-.;;.s=-'
==:/fi rst:-_case

-O?=-tne': Bay-Department Store Lands .exc Iud i.ng those por'",- -

t_ic>"iî's o:f the -- Bay ·Department· Store Lands which consist of--'"Eommoll:

Fac i Ld ties Lands, .the Bay Department Store Building, the Bay: - - _

··-··: -· . ·- - - . . ·- . - .-==. -----

Determina­
tion of
Assess-

ments

such separate assessments oi: _a11y of them are not_Jnade .hy, -tl1e

-------------·-·~---•· . ----·--·- . --------

muni cipal or other governmenta? .élu1:h,ori1Le.s i:mfH:J.S-in,g-··S-tteh

or, failing that, sufficient official information to
determine what such separate assessments would have been if
they had been made, and if assessments are made on a basis

different from the basis contemplated ùy this Bay Lease (for
example, if the Common Facilities Lands or Conman Facilities
or any of them are not separately assessed but allocated in

portions to the assessments of the Tenant or other tenants) the
Landlord and the Tenant shall use their best efforts to have

such basis of assessment converted to the basis contemplated
by this Bay Lease. Howev e r , in the event and to the ex tent
that a ssc s s-acn t s consistent with the basis contemplated by this
Bay Lease cannot be obtained from the mun i.c ipa I or other
governmental authorities imposing ... 'Lllel!l > the Landlord and the
Tenant sl1all allocate the total assessment of the Shopping

Centre in a manner which is equitable and consistent w i th the"'
basis of assessment contemplated by this Bay Lease so as to ,,
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~··•--.--.-• ---?-r- . - - . -

such determination has been made, the Landlord may make a

reasonable estimate of the allocation which shall not bind

the parties but shall nevertheless be adopted for the basis
of the interim payment of Real Property Taxes respectively
payable by them, and when the allocation of assessments
has been finally determined and Real Property Taxes res-
peciively payable by them finally computedi the parties
shall promptly make the approp r i.ate readjustment- and make

any ;equired?;addi tio-nal -p aymen t=b'y- the Tenant, or - repayment

to the Tenant, .as the case may be. -

-or the amount -o f an-y -Re a I Property Taxes, local improvement

:?_?" ·ra)(
.__-_Anueals_
.. _

..... ,;.

9.03' The.Landlord may appeal any official assessment,

rates and taxes or business taxes relating to the Shopping

Centre, and the Tenant may appeal any official a?sessment

or any Real Property Taxes or business taxes relating to the
Leased Premises or, where the Tenant's obligations are
directly or indirectly affected thereby, relating to any other

portioh of the Shopping Centre including the Common Facilities
Lands and the Common Facilities. In connection with any such

appeal, the party appealing may defer payment of any Real

Property Taxes, local improvement rates and taxes or business

taxes, as the case may be, payable by it under the provisions
of this Article 9 to the extent permitted by law and provided

that no part of the Shopping Centre is thereby rendered

subject to sale or forfeiture, that such deferment does not

cause a breach of the Landlord's obligations under any raortgage
of the Shopping Centre, that the appe3l is diligently prosecuted
to completion and, 1n the case of a deferral by the Tenant,

that such security as the Landlord or any :mortgagee of the
Shopping Centre may reasonably require is givcn_for the pay­
ment of any Real Property Taxes or business taxes payable by

the Tenant including penalties or interest resulting from

deferred payment. Neither the Landlord nor the Tenant shall
institute any appeal ,.,.ithout notice to the other and, where

their intercs ts do not conf 1 ic t arid in p2 rt i cul a r whc r e the
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? îel1an t_l s
::·:cContri-? -

.but ion : ·

appeal is being made in order to achieve a re-assessment
which is consistent with the basis contemplated by this
Bay Lease, each shall extend its co-operation and assistance
to the other in respect to such appeal.

ARTICLE 10
.

·COMMON-_ FACILITIES ·oPERi.\TïNG COST

10. 00 The - Tenant· shall ·pay· to the Landlord from and

atter the Opening?Bate ?nd thereafter during -the ?erm?s
-,_ ·additional rent an amount equal to

- the proportion of the-
Common Facilities ·operating Cost ·incurred by the Landlord-

with respect to ·or attributable to all the Common Facilities-------

which the Adjusted Gross Leaseable Area of the Bay Department
y,-l_ ..

--,
.q..,/

Store Building and the Bay Ma I t Bar bi?rs to the sum of the
Adjusted Gross Leaseable Areas of all rentable space in the

L-shopping Centre (including the Bay Department Store Building,

the Bay Malt Bar and all other kiosks in Common Facilities,
but excluding unenclosed rentable ?reas such as the Bay Out­

door Selling Area and all other nutdoor selling areas) as
from time to time constituted. The Tenant's contributions
to Common Facilities Operating Cost shall be payable by

periodical instalments and subject to adjustment all as
provided by clause 10.01.

The Tenant's contributions to Common FacilitiesPaynents
and Adjust­
ments

10.01

Operating Cost pursuant to clause 10.00 shall be . ;i dpaiu an i

adjusted 1·,i th ref e r cnc e to a fiscal year of 12 cal end ar months,

?hich shall be a calendar year unless the Landlord shall have

, r. 1. l . ·, ? ? not a r::i Lend ar '1''"'c·l__ r 11)' ,,·r1· ,._?LCB.•:
s e Le c t cd a .Llsca year ,\·.1Jc.1 ..1.;::, ., ?- --- - - L • -

notice to the Tenant prior to tl1e Opening Date. On or before

the Opening Date the Landlord shall advise the Tenant Ln wr i t ing
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of its estimate of Common Facilities Operating Cost to be

incurred for the fiscal year or broken portion of the fiscal

year, as the case may be, to commence upon the Opening Date,

and on or before the commenceraent of each succeeding fiscal

year which commences thereafter during the Term, the Landlord

shall advise the Tenant in wr i t i.ng of its estimate of Common

Faci?ities Operating .Cost io be incurred in such fiscal year

it was arrived a t, The contributions to Common Facilities -

- · PX?PTien_c-e_. and s',?_a"ll 'o,P -sible upon previous-operating---:--? - î - - -

accompanied _by_ reasonable particulars of .the manner in which

-- -- - -- ·---- - -- - -

- or Jif-appliC:âhle) the'br6kèn portion of a· fiscal year -,,

in1mëdiafe1 v ·nfio:Î- -to the- end of -t.he Term. Such estimate shall
- - ., .i,. .• -

pas-b , , .

as e c wnereverestirnate·anclin: eve rv case be ·a -r ea s onabI e.,

·_ .

.
_-::. _,. -.

Operating Cost payable by the Tenant pursuant to élause 10.00

shall be paid in equal monthly instalnents in advance on the

first day of each and every month during every such fiscal
period of (if applicable) broken portion thereof, based on

the Land Lord 's estimate of the Common Faci1i ties Opera t i.ng ,

Cost to be incurred during such fiscal period of (if applicable)
broken portion thereof. Within ninety (90) days after the
end of each such fiscal period or (if applicable) broken

portion thereof the Landlord shall submit to the Tenant a·

detailed ?tatement of the actual Common Facilities Operating

Cost incurred during such fiscal period or broken portion
thereof and a calculation of the anounts payable by the Tenant

with respect thereto pursuant to cla11se 10.00. The books and

records of the Landlord relating thereto shall be open to the

inspection of the Tenant or its representatives at all reason­
able t i.in e s and if requested by the Tenant, the Landlord shall
forthwitl1 have such statement audited by independent chartered

accountants and furnish to the Tenant a copy of the audited

statement. Within ten (10) clays after the receipt of such

statement or audited statement as the case may be the Tenant

shall pay to the Landlord any amount by wh i ch the anoun t found

payable by it with respect to such fiscal period or broken

1;ortion thereof ex c c e d s the aggregate of the monthly p aym en t s
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made by it on account thereof during such fiscal year or broken

portion thereof and the Landlord shall pay to the Tenant any

amount by which the amount found payable as aforesaid is less
than the aggregate of such monthly payments, but if the Land­

lord and the Tenant fail to agree upon the proper amount of
tl1e adjustment, any dispute shall be settled by arbitration
ptirsuant?to the prbvisions of this Bay Lease.

ARTICLE 11

INSÙRANCE .- --
, 11 ? ÙO -The -T?nant_,- shall-- t a.k e out and· at all -times during

.Tnsuran ce __

the Term keep in force??-:

(1) standard £iie insurance and extended coverage or -

addi t.ioriaI perils sup p Lemen t a I contracts, incl·ud­

ing sprinkler leakage arid insurance against all
other hazards covered bv policies normallv in use, ,

from time to time for buildings and improvements

of a similar nature similarly situated, on the
·Bay Department Store Buil<ling and the Bay Malt Bar

(if any) and the fixed improvements and equipment

therein, in an amount equal to the full replacement

cost thereof (but which may exclude the cost of

foundations and excavations and permit a

deductible amount not greater than that normally

pertaining in similar insurance);

(2) public liability and property damage insurance,
including all risks nornally insured in connection

with the use and occupancy of similar premises,

in respect of its use and occupancy of the Leased

Premises in an amount of at least $2,000,000.00

for claims for personal injury or pr9perty daraage

arising out of any one occurrence; and

(3) if any boilers or pressure vessels are operated

in the Bay Department Store Building> boiler and

pressure vessel insurance in such amounts as are

noramlly effected having regard to the nature of
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the boilers and pressure vessels so operated.

Each policy of insurance referred to shall be with insurers
generally acceptable to institutional lenders and upon terms

which are reasonable and consistent with the provisions of this
Bay Lease. Wherever the Landlord shall so require, the Landlord

and any mortgagees of the Shopping Centre named by the Landlord>

and wherever the Tenant shall so require, any mortgagees of the
Tenant -iÙ1med- bf "the Tcnant ,

- shall <in - e ach case
-

bè-· includecl

as insured parties as their .interest may appear undèr any
. - . - ?

po Li cy ·?£:fe_cted_ b)?" the Tenant ?ursua·n+ ?? ?--anTaP?1 (1) ·l:' _ I.. . ?v _pctl. b_- _ l --
_

J
_

but nevertheless aL'l proceeds of insurance- available in the

event.of any loss? damage or destruction to the-Leas?d Premises

shall be payable to the Tenant, but may be payible to any

mortgagees of the Tenant's interest nrune<l by the Tenant pro­
vided such mortgagee? have in every case agreed to make all
proceeds of such insurance available to the Tenant for its
repair or rebuilding. If the Lanàlord is included as an insured

_each policy referred to shall afford protection to the Landlord

and the Tenant in respect of cross-liability between the

Landlord and the Tenant, and if the Landlord is not included

as an insured either such policy shall prevent tl1e insurer
exercising rights of subrogation against the Land Lo rd

; or the

Tenant shall grant the appropriate release of the Landlord's

liability so as to elirainate clains by the Tenant or its
insurer against the Landlord in respect of any loss which

the Tenant has agreed hereunder to insure. The Tenant shall
fr om time to time wh cncv e r r c a s oriab Ly requested furnish to

the Landlord certificates of insurance, certificates of

renewal, receipt for paynents of premiur::s and other docuncnts

appropriate to evidence the insurance fron time to ti:me in

force hereunder. If the Tenant shall fail to insure as re-
quired under this clause, the Landlord after written notice

to the Tenant may effect such insurance in the name of an<l

at the expense of the Tenant, élnd the Tenant shall pronptly

repay to the Landlord nll costs incurred by the Landlord in
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so doing.

out and at all times keep or cause to be kept in force:

(1) standard fire insurance extended coverage or

Landlord Is
Insurance

11.01 The Landlord shall take out or cause to be taken

includ-

...- - . .

erected by the Tenant in the?ay Outdoor Selling

Area, but including without limitation the

-----------. - - .. ?-.;. -

- .
---?-??---::::_-.:?--?- ?$hopping- Ceritre·?·excl uding the. Bay -Depà.rtment St Ore-?---?-? .

:."'·:??i;s?:?f{·13?iiâ'fh?1--??{h?'-?i???Î,1al ?--?-B"ai?;?nd {?6?-- 1:ii:??<cimpr??e-:..?;,_; ·_

.. ,...
•.?::- :.-- ' •···· ··: •.

a '·••· . ---•-?--- :·-? .. .,.,.-,,;· • - - - • -

,.. __,·??-" additional perils supplemental_ contracts,
- .-..---?- ;-,,_..2.;:_? ;,.:7?-:-?}-i?'-,,··??'-.,"::.. .,- -?. -

-??'": c:;-c--,_

---? ? --·

____,Common Facilities and all fixed improvements and

edual to the ·full< . .

permit a

deductible amount not greater than that normally

pertaining in similar insurance);

(2) pu?lic liability and property damage insurance,

including all risks normally insured in connection

with the operation of property similar to the

Sh_opping Centre, in respect of the Shopping Centre

in an anount of at least $5,000,000.00 for claims

for personal injury or property danage arising

out of any one occurrence; and

(3) boiler and pressure vessel insurance in respect

of any boiler and pressure vessels operated in

the Shopping Centre (other than in the Bay Depart­

ment Store Building) in such amounts as are normally

effected having regard to the nature of the boilers·
and pressure vessels so operated.

95 



•

t·- -·--
;r·--: :::-.

,_F

T''-

-

•
- 44 -'-

Each policy of insurance referred to shall be with insurers
generally acceptable to institutional lenders and upon terms
which are reasonable and consistent with the provisions of
this Bay Lease. All proceeds of insurance available under
any policy which the Landlord effects or causes to be effect?d

. .

pursuan t to paragraph (l)_ in_ the :event of Lo s s, damage o?_:--v? >?c_, _

_'--<
:;-

-? ? _--• ?.::---?-:-=--?-
._::.·?>::-.:.:_: -_.;._';?:=-??:"•":;?-?.---?:::-:??:?_-•:

--- . __,-"" -··~•

. - .

interests may appear,-provided such mortgagees have in every
case agreed to make all proceeds of such insurance available
in the event of loss, damage or destruction to the .Shopp Lrrg

Centre av?ilable to the ·1andlord or such tenant, as the c ase:
may b e;:' for the purpose of its repair or rebuilding ( except in - ,,

the case of The Equitable Life Assurance Society of the United

States in respect of two registered mortgages existing at Open­

ing Date which do not so provide, the Landlord nevertheless
agreeing to use its best efforts to cause The Equitable Life
Assurance Society of the United States to so agree). Either -

each policy referred to shall prevent the insurer exercising rights
of subrogation against the Tenant, or the Landlord (or where

8ppropriate, such tenant) shall grant the appropriate release
of the îen2nt1s liability so as to eliminate claims by the
Landlord or such tenant or their insurer against the Tenant
111 respect of any loss wh i ch the Landlord has agreed hereunder

to insure or cause to be insured. The Landlord shall from

time to time whenever reasonablv ieaucste<l furnish to? 1.
• ..

Tenant certificates of insurance?

receipts for payments of pre:miuns
certificates of renewal,
and other <locu?cnts annropriate...

to evi<lcnce the insurance from tine to tine in force hcreunùer.
If the Landlord shall f?il to insure as required under this
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clause, tJ-1.0 'I'e nan t a f t e r notice to the Lancllor<l

cf feet suc], insurance in the n ar:c of and a t the expense of the

Lnndlord, and the Landlord shall promptly repay to the Tenant

all costs incurred by the Tenant in so doing.

ARTICLE 12

REPAIRS AND REBUILDING

··· ?.e11air -arid
R.e-b\1i l d i.nj; -

b"'i.'" 'I'en an t

12.00

maintii?and k??p in a

shall at
good and substantial state of repai-r

the Bay Depa?tment Store Building, the Bay Malt -Bar (while

it exists) and any improvements erected by the Tenant on the
Bay Outdoor Selling Area (while situated thereon), con­

sist?nt with the standards uf a careful owner; and accord-

ingly the Tenant will from time to time whenever required

diligently carry out all repairs
_

_!:l-i?reto, major and minor,

structural or otherwise, exterior or interior, including

those made necessary by age and damage or destruction by

casualty; provided however that:

(1) in the course of any repair or rebuilding the

Tenant may alter or expand the Bay Department

Store Building, the Bay r-lalt Bar and the Tenant's
c::------irnprovements on the Bay Outdoor Selling Area

to the extent permitted by, and subject to
compliance with, the provisions of this Bay

Lease pertaining thereto;

(2) the Tenant shall
---

have t_l?right

(3)

re??-,_ t:;i tl1e:r:_______pernane_J1_:tly?r tenpQrarilv, the

the Tenant shall be en ti t Le d to c c a ??e, ci r hc r{

permanently or tcr:-iporarily, its seasonal use

of the Bay Outdoor Selling Area, and shall he

entitled and required to remove the r e f r om the

Tenant's inprovenents on each cessation of such

use; and

(4) if within the period of t,-.·0 (2) years innrdiatcly
1, cfo re th c c x p i ra t i on o f t h c Tc: rrn ( t ak i, 1 : •. in t o
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a cc oun t a ny r e rrewa I t c rrn s th en d e erned to h ave

been exercised) the Bay Department Store Building

shall be damaged or destroyed to an extent such

that according to the reasonable estimate of the
Tenant the cost of repairing or rebuilding it
shall exceed twenty-five per cent. (25%) of the

rep Lac enen tc co s t (excludi_ng ··foundations and ex-

lord given-within thirty (30) days after the
.- -·

-h appen in'g 'o f 'suc h destruction or darnag e , elect to

terminate this Ray Lease, in which event this Bay

Lease shall terminate as of the date of the giving

cf such notice, the Tenant shall be relieved of

its obligation to repair or rebuild the Bay

Departnent Store Building, the Tenant shall assign.

to the Landlord all its interest in all insurance

policies and any proceeds which may be payable

thereunder in respect of such damage or destruction
free of all encumbrances or other claims,

the Tenant shall within sixty (60) days after such

date of termination vacate the Leased Premises and

rent and all other amounts payable by the Tenant

hereunder shall be paid and adjusted to the date

of such vacating.
The Tenant 1

s obligation to repair hc reunder shall include the

obligation to keep in good and substantial repair an<l operating

condition all building equip?cnt anJ services inclutling the

and fixtures and Bay Depaitnent Store tuilè.ing
and the Bay Malt Bar and to make all repairs required
hereunder in good a1:-<l workmanlike manner, w i th reasonable

------ - ?---expedition and in accordance with all laws and rcgul-
ations of governmental authorities havin? iurisdiction' .

applicable thereto, hut subject to Unavoidable Delay. In the
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event that the Tenant after r c a s on ab l e w r i ttcn notice shall
fail to proceed with reasonable expedition to comp l y w i t h its
obligations under this clause 12.00, the Landlord, in addition
to any other remedies it may have, shall have the right to
take all such action as shall he reasonably req11ired to remedy

sucl1 failure on the part of the Tenant and any costs incurred
hv ?he T?n?lo?? .;? ?o 010??1 a- ,/ .......... - .,._.,??.L'"-.'l....... .k .......

_

---·..,.·.11,.-- ...:, ..!.. :..0 shall be .i mm ed i Ct tel )7 repaid by t.he

.Land Lo rd 1

s
·nepairs and

- , ,.._ - ? . . .

l:?e DUl.lG.lTig

12.01

ma in t a in

T}1e .Larid Lo rd shall at·- all t ime s

and keeJi· or cause to he maintained

during the ?r e rm

and keut in ·a pood" .....? .

« i thou ... "Li ra i ... a.t i.on ... ,,e (O""'"'O? Fa c i Li t ie s .i nC1U?;T';fT t'·= li 11\ \ _ t. 11 t.-" __ ..!.. h L -
_

_ \.J .. Li_ . J ?1 ..n l l 1 1 .... '--' ..L _L ...L 'I,.- ..à.. '-" :::, ,A .1.. - ct J.. J, ... b 1 ""-...... .: , a
_

J.. ,

Pa rk ing Facilities· and the -CoLlrnon Utilities and all_ u t i Lit i cs

and services necessary for the operation of the Shopping

Centre (but excluding the Bay Department Store Building,

the Bay Malt Bar and any improvements erected by the Tenant

on the Bay Outdoor Selling Area) consistent with the standards

of a careful owner, and accordingly the Landlord will from time

to time whenever required dilingently carry out or cause to
he carried out all repairs thereto, major and minor,

structural or otherwise, exterior or interior, including

those made necessary by age and damage or destruction by

casualty; provided however that:
(1) in the course of any repair or Tcbuilding the

Landlord nay al ter or expand the SJ1opp1 ng Centre

to the ex t cn t nerrnittcd bv. andL , , subject to com-

p 1 i 3 nce ,d th , the provisions of th i s n s1 y L cas c

p c rt a i n i nj- t hc r e t o ; a n d

(2) if w i t h in the period of two (2) years innc,diatcly

hefore the exp i r a t i on of the Tern (t;1Linr; into

account

renewal

anv rcn ewa I terms then exercised and anv? •

terms remaining unexcrcisetl unless the

Tenant has wa iv e d its right to exercise them ;rs

·a , · , · 1 )p r ov i ,ect in t n i s c i a u s e :
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(i) the building and improvements constituting

the Shopping Centre (other than the Bay

Department Store Building, the Bay Malt

Bar and the improvements erected by the

Tenant on the Bay Outdoor Selling Area)

shall be damaged or destroyed to an extent
such that according to the reasonable·
estimate of the landlord the --cost of re- ..

pairing or rebuildirig them exceeds twenty-.

five percent (25%) of the replacement cost
(excluding foundations and excavations) of

-·

all of such buildings and improveraents, in

the aggregate;

(ii) the Landlord 1s not then obligated to any·

other tenant of the Shopping Centre or any

mortgagee of the Shopping Centre to repair

or rebuild such buildings or improvements

or if obligated, such obligation has been

waived or released;

the Landlord shall have determined, and

shall so agree with the Tenant, to abandon

the continued use of the Shopping Centre as

a shopping centre and either to demolish it
or convert it to some other use and not to

use it or permit it to be used for shopping

centre purposes for at least ten (10) years;
and

(iv) if the Tenant shall have available to it any

further option to renew the Term pursuant to

clause 3. 01, the Tenant shall hav?~-?,_u.ç_e._d
" ---?--··--·

with the Landlord to waive its ri
exercise such option;

the Landlord may, by notice in writing to the

Tenant given within thirty (30) days after the
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happening of such damage or destruction elect
to terminate this Bay Lease, in which event this
Bay Lease shall terminate upon the expiration of
such secondly mentioned period of thirty (30)

days, the Landlord shall be relieved cf its
obligation to repair or rebuild the Shopping

Centre, the Tenant shall within sixty (60) days

after such date of termiriàtion vacate.the
Leased Premises and rent and all other 2mounts

payable by the Tenant hereunder shall be paid
and adjusted to the date of such vacating.

The Landlord's obligations to repair hereunder shall include
the obligation to keep in good and substantial repair and

operating condition all building equipment and services in­
cluding the heating and air-conditioning equipment, electrical
wiring and fixtures and plumbing of the Shopping Centre

(other than the Bay Départment Store Building and the Bay

Malt Bar), and to keep the Mall well decorated and

attractive and all paving in Parking facilities in good

repair and condition and properly striped, and to make all
repairs required hereunder in good and workmanlike-manner,

with reasonable expedition and in accordance with all laws

and regulations of governmental authorities having juris­
diction applicable thereto but, subject to Unavoidable

Delay. In the event that the Landlord after reasonable

written notice shall fail to proceed with reasonable expedition
to comply w i th its obligations urid or this clause 12.01, the
Tenant, in addition to any other rcneùics it Gay have, sh3.ll
Lave the ri?ht to take all s uc n action as shall be reasonably

r e qu i re d to remedy such failure on the pa r t of the Land l ord

and any costs incu r r c d by the Te na n t in so Jo .i ng sh a lJ be

immediately repaid by the La nd Lo rd to the Tenant,• and fa i Li ng

such rcpayracnt may be deducted Ly the Tenant fron contributions
to Common Facilities Operating Cost as
become duc pursuant to clause 10.CO.

,,,c1? c o n ....L1·1· '1,,1t i
{"\,.'\::::..l

? ... , ... J.? ?\•--......,J!-?
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ARTICLf. 13

•

(including statutes, laws, by-laws, regulations, ordinances

and orders of every governmental authority having jurisdiction)
from time to time affecting the condition, equipment, main-

Te nan t 's
Compliance
-,,- i th
B;.t-la,..-s

13.00 The Tenant shall conply with all legal requirements

tcnance, use or dccupation of the Bay Department Store Building,
the· Bay Malt Bar and?· as to the Tenant's .Lmp rovemen t s thereon
and use ·=-and occupation thereof,. the . Bay Outdoor Selling Area.

The Tenant shall have the right to contest the-':alidity of any

- ' 1 1 . -

.;. .., .... , ..c ., • ..,,-.., • • .. _ ..I.. - hsu en e g a r-equa remen ... -anu 1.0 ce r e r -comp.r r an ce __ -r.nereWlL-h .. o -r: .e

extent permitted by law pending any proceedings taken to contest
the same, provided that·such proceeàings are prosecuted with due

diligence and that such deferment of compliance does not subject

any part of the Shopping Centre to £orfeiture or sale or prevent

the continued use and occupation of every part thereof. If the

Tenant shall fail to comply ?ith tl1e provisions of this clause,
the Landlord shall have the right, after wr i tten notice to the

Tenant and unless the Tenant shall have within thirty (30)
. '

thereafter commenced and proceeded diligently to r crie dy such

failure, to take any necessary action to cause such failure
to be ref;ledied, and all costs incurred by the Landlord in so

plied with all legal require2ents (including statutes, laws,

by+ Laws , ordinances, regulations and o rd e r s of every govern-

L:1ndlord1s
CompI i.an c e
, ..- i th.

ri .

u0lng

13.01

shall be promptly repaid by the Tenant to the L:..ndlorcl.

The Landlord shall couply with or cause to be com-

mental authority having jurisdiction) affecting the condition,
equipment, na.i n t en anc c , use or occupation of the Shopping

Centre (other than the Leased PrcEiscs). The Landlord

shall have the right t0 contest the validity of any s uch

legal r cqu.i r emen t and to clefer compli anc e t.he r cw i th to the

extent pern:itted by law pending any procccJings to contest
the same, provided tha t such proceedings arc pr o s c c u t.c d w i t h

due dil Lg c n c e and that such def e rrn cn t of c omp I .i nn c c does not

subject any part of the Slro pp i ng Centre to fo r f e i t u r e or

s :i 1 c or prcv en t the cont inur-d us c and occupation of ov e ry

p:, rt t h e r c o f. If the La n d Lo r d s ha l I fail to c omp l y w i t h
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adversely affect the Tenant, the Tenant shall have the right,
after written notice to the Landlord and unless the Landlord

shall have within thirty (30) days thereafter commenced and

proceeded diligently to remedy such failure, to take any

necessary action to cause such failure to be remedied, and

all costs incurred by the Tenant in so doing shall be promptly

repaid by the Landlord to the Tenant.

ARTICLE·l4

LEASES TO OTHER TENANTS -

;. ;_,,-,?? ··1
.

r,rerchandis-: /14.00 _(a) In making .any lease (which expression includes.
?n,. n r an .: _/ -

- ".ib __
--

.... _..&.:_? -

•

? -- --- any 11cense or permit .For use or occupancy) of any rentable
space in the Shopping Centre (other than the Leased Premises,

but including all kiosks in the_Mall other than the Bay Malt

Bar and all outdoor selling areas, and except for leases

entered into by the Landlord prior to the commencement of

the Term) the Landlord shall in all respects comply with the

----------------------- •?-••••-s•

Merchandising Plan (as from time to time amended pursuant to
'"thi7dause) and good leasing practice in first-:elass regional

shopping centres. Accordingly the Landlord agrees that,
without the written consent of the Tenant, no lease of any

space or location in the Shopping Centre shown on the Mer­

chandising Plan shall be made other than

(1) for a type and quality or class of use

which is designated for such space or

location on the Merchandising Plan, and

(2) to a tenant whose business and reputation

is consistent with such type and quality or

class of use and with good leasing practice
in first-class regional shopping centres,

_//'

and-:---ïn the case of a lease of a snace or
-----??---------???---""'=-·· ... ··- .•··•. •,', ... ,·- ..

· ·--- ---- ----.. -,- ·.·--.·.,.,.,._.__
,

.. ··..
-•+

..-,..-,----??"?"·-,--,---?--,.,,,,,•. -,,--,,,.,,? ..

location within 100 feet of any main
··?-? .-C-?- - -< 7 -.--•· __ .y·=-?-------- - --?----,?"--"'­

·«· ---?---'..,..,..,,,,-?-

en.tranc e to the Ba)'?
__
l)?pa,rtment Store from

the Mall, whose ident?!X?-?1<1?_?-??!1-éiP.lHCLVed

by the Tenant (which approval may be

arbitrarily withheld).
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(b) Upon any expansion of the Shopping Centre

occurring as permitted by this Bay Lease, the Landlord and

the Tenant s h aI 1 agree upon ad d i, tions to the Ne r c ha.nd i s in g

Plan extending it to apply to all newly constructed space
intended for occupancy by retail and service tenants, an<l such

additions shall be made in accordance ?ith good lea?ing

prattice for first-class regional shopping centres and so

as :to -m a.inta in -in all ma t e r i aI respects a 'fair balance of

customer attraction throughout-the_Shopping-Centre, and-_

-shall be consistent with the principles adopted by the parties
in-agreeing-upon the original tlerchandising Plan and with all
the p rov i.s i on.s ?·of th i s Bay -Le a s e , and bo t h parties· s h a I l act _

reasonably in reaching such agreement.

-?-
of the Shopping Centre and in açcordance with good leasing

--?-?-?? ---------
. ·-- .

.

-·------- .,, . ,,

practice for first-class regional shopping ??ntr??- The

Tenant's consent to any such requested change shall not be

/· unreasonably withheld so long as the proposed change is in

--- ----------·

(c) If the Landlord despite its best efforts is unable

to lease any location or space in accordance with the Mer­

chandising Plan it may apply in writing to the Tenant re­
questing the Tenant's consent- t,g=a_change in the Merchandising

)··
.

' , ..
·

·?
. .

--- - . -·"•·-------- ----

---'-----
.

Plan as to the type and__q:ti_<!l,_lli_ or class of use for which

such location- or spaèe is to_h.e leas_?.... Such application

shall be accompanied by particulais of the proposed type

and quality or class of use and (if known) the proposed

tenant therefor, and shall state the Landlord's opinion

that the requested_change would be in the best interests

--------------.
accordance with good leasing practice in first-class regional

--.----•·-- -··-·- ?--..-

---------- -·------ ---
-shopping centres, but nevertheless the Tenant's consent may

(1) the space or location in question is \?t?Jlin

100 feet of aTI,L?ain entrance to the Bay

Department Store Building from the Nall, or

(2) the requested change, taking into account the
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proposed type and quality or class of use,,would
not maintain in all material respects a fair

oalance of customer attraction throughout the
Shopping Centre, or would violate any provision
of this Bay Lease.

The Tenant shall promptly consider every such application
and, where it declines to consent, shall state its reasons-?----.,_?.:..=-----------?----?-a,;;:;_?--,.,,,__,,_._-_ . .,,,.,.,_,__,..,_.,.,

excep t where ·--s_uch consent may be arbitrarily withheld .

..·rzeqtii red­
" LB a se Pro c_--

.t o

En for cement
·\risior:s and _ a11-)7 tenant of -the Sho pp ing Centre o t h e r th an t he ·Tenant, and

ex c ep tt-for Le a s e s entered into by -t.he Land Lo rd p r i.o r to· t.he

the location. or space leased shall
be required to be used only for the type and quality or class
of use required by the i'•ierchandising Plan (as from time to
time amended pursuant to clause 14.00) and for no other use
wha t s o e ve r , and every such lease shall contain covenants by

such tenant which are consistent with the covenants of the
Landlord to the - Tenant contained in - this Bay Lease and wh i ch ,

among other t]1ings, are effective to prevent anv_use?,------?"""-.-?--?-•----?? .·. -··--•--··--•.,.,

n i sus e s , abuses or nuisances or other activities .i ncon s i s t cn t;

t he r cw i th or wi th._the?_-conduct
__of a ..first - cl ass regional?'--' - - _,__ -·----?' ·.·' ,_ ·. .

shopping centre. Except in the case of any lease to a tenant
of a major department store (which may contain covenants
respecting assigning, subletting and the granting of con­
cessions or permits for occupancy no more favourable to the
tenant than those contained in this Bay Lease) the Landlord
shall use its best efforts to obtain in every such .l e a s e

covenants by the tenant to prevent assigning, subletting
or tho granting of concessions or per?its for occupancy by

such tenant o thc rw i s c than td th the consent of the Landlord
wh i ch nay be arbitrarily w i t hhe Ld • The Land Lo rd w i Ll. take
all reasonable action necessary to enforce compliance by all
tenants of the Shopping Centre w i th the provisions required
to be contained in lc:ises pursuant to this clause, and with
comparable provisions contained in leases entered into bv.,
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the Landlord prior to the c orme nc ernen t of the Term if and

to the extent_ there are such conparable provisions, includ.-

ing appropriate and prorpt action to restrain or cure any

breach thereof or if necessary to terminate any lease under

wh i ch such breach has occurred, whe r e such breach is sub­

stantial or has a material an<l adverse effect upon the Shopping

Centre ..

ligation\ are goveinèd by this Bay Lease, tenants of other

S"! ··,;. ?- 4-nopp i.ng -•·:-en,. •r"'.J.J...

r
..... b-- ??

_

.. ""'. -

·Assigning
_ and Su1)--

_ letting bv
,,·,c·t he r.
?

'ïenan t s
_

14?02 The Landlord shall .no t perrai t any tenant of the

(other than the Tenant whose Iights and ob-

maj?r departmen?stores referred to in clause 14.03 and whose

respective rights are governed -by their respective leases and

to which clause 14.03 applies, apd tenants under leases entered

into by the Landlord, either prior to the commencement. of the

Term or after the commencement of the Term but in compliance

with clause 14.01, if and to the extent such leases do not

contain provisions requiring or enabling the Landlord to

refuse such_ permission) to assign its lease, or sublet any

portion of its premisei, or grant any concession or permit;

any person other than such tenant to occupy or carry on

business in any portion of the premises leased to such tenant,

or do any other act or thing which would result in a change

in the type and quality or class of use specified for the

location or space leased to such tenant or a change in the
--?------identity of the pers?n_occupyi_r1g or c a r ry i ng on bus ine s s

---?-· -,- _,_

7herein, without the written consent of the Landlord. Such

consent of the Landlord sh?ll..Jl?LlË_
_gj v-e._n wi tho3:!,!:

__
J:1}e-·:wrL1:!en

___,...-?-?---
.. -

approval of the Tenant in every circumstance where .t?e con-

sênt o-r approval of the Tenant wou ld have been required in order
__

...,.,?"··--,?--...,.,-.,,;.;,_.....,... . ·_ ? ·-·-· ~·•---0·-,-•?.,,_...,_."?---? """""-----=-..--.---.·,-·---- ?--,._ --·' --·?-?·•···-

for the Landlord to lease the space or location in question·
---. ... ,.._.,.._,_,--__,... , -.,?.-- -- --?---,,?--?;::--,:_.. ?-?--

. ·•.,,·· ·, -··:. ----? ._.., - -------·-··?------- -·
for the type and quality or class of use which will result
and to the tenant or o ant who will carry on business in

"·""'?-·-•-.-,•-?·-•·-----·?™;=,?'·-•·=<-c=c,,.--.-- ,.,

such space or location if such consent of the Landlord is given.
--···=->,..__.,,,_?,..?=,?----. ---··- - -s,.--·-.: - -?"'---·?

necessary to enforce the provisions of every lease to a tenant

: :aj or
1

c-1;;1 r tne n t
;; t GYC'S

14.03 The Landlord will take all reasonable action

of a ma j o r department store (other than the Bn y De p a r tne n t
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Store Building) in the Shopping Centre (and being the

Sayvette and Miracle ?lart department stores shown on the

Site Plan) requiring such tenant to carry on therein the

business of a major department store, and not to assign or
______.....;_____,

sublet without the consent of the La11.dlord
..

?xç:e_p..!....Jfh?x:e

by the terms of such lease such consent is not required
------·----------------.?-----??--•·-----?"-·-""'- _•..?---·?-'

(ând which consent, where the Landlord is ?ntitled by the

terms o f: such lease -t.o withhold tt.Ll°?.!lJ. .)l9J.?-·be
..-given by

?...._?--??--_-,.;_.,;_..--:...-,,c;--:,?.......;:,?--a;c,=:??--=""_,.....,..,._.--.,_•.o---'--··
_

-

. the. Landlord without .t he written approval of. the Tenant) .•
?==?"°'?---i?-'•'..--.,--:????--·-----_-.

.
---?

..
??...z,.;...;..??1:?-?-??? ..?c--,???,;.'.<l!"-'-----_,,....-<'.>..,,,__?--=='=•t-- ·?',"'·'•'·•-"·,? -

roh ib i ted
£

],,4_. 04 The Landlord will not permit any of the fo L'l cwing
., Usés .•·

0"·??--?-· •

businesses to be carried on in any part of the Shopping Centre:

(lJ any "busi.riè s s .i nvo Lv i.ng the sale of second-hand
?__.......-?,,.....-;.;...:..:_.-·· ----·· ' ... - . -=---.,...,.,,-·....,.?- .. -._,_

goods, war surplus articles, insurance salvage

---stock, fire sale stock, or merchandise damaged

by fire or purported to be damaged by fire un­

less actually damaged by a fire on the premises;

(2) any business other than in the Miracle Mart
- -?,';?-_.,...?-.....,.???..c:..<=-.---=-.c......_ -?---·· - ?---

..;J$

·-departni;;t store conducted in whole- or princi-
ly as a discount operation or in part as a

discount operation so as to give the impression

that it is being conducted principally as a

discount o p e ra t i on', unless approved by the Tenant

?--?-_.
.
.-,,??".'.'-,"-'?.,-??•?'s"·-,-c,c.<.?·;.c-c -','

·

._
-J,o;_>;;_---.;_

.
..::-.

·---· .-.;,::.

in writing (except to the extent that a discount

store type of operation is expressly indicated

as being permitted in a certain location in the

Shopping Centre by the Merchandising Plan or is

expressly permitted by the terms of any lease,

or renewal thereof similarly providing, where in

each case the original lease was entered into
by the Landlord prior to the commencement of

I

the Term);

(3) any auction or p awns hop , or any hu s i.n e s s in con­
nection with which fraudulent or deceptive ad?

vertising or selling procedures arc adopted> or
any business which because of the merchandise
likely to be sold or the ncrchnndhlng or pricing
nc t ho d s likely to be used wou l d tend to Lowe r the
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character of the Shopping CentI._e;_

(4) any department store or order office for a

department store, except in the Bay Department

Store Building, the department stores identified
on the Site Plan as existing department stores,
the proposed Cardinal Catalogue Store as shown

on the Merchandising Plan and any future depart-
- ment st-ore buildings which may be permitted to

- - -- -

be constructed in any expansion of the Shopping

Centre with the approval of the Tenant p11r$uant
__-______...._._ ..... ,_?.______..--

to the express nro.vAsJ.ons_o:L?this Bay, Lease; and
'??----------

to be continued, a Merchants' Association of tbe Shopping Centre,

•, i•Ie r c11ar1ts _n

Association
15.00

_(5) any bus i.ne ss which' con_?tJ_tuteS-c a nuisance.

?-
...-?? :-::

? ,- -
.

ARTICLE 15

;\lERCHA?-JTS' ASSOCIATION

The Landlord has caused to be fo rrncd, and shall cause

the objects of which are to encourage its members in ,. .1a1r and

courteous dealing 1,i th the- pub Li.c , to foster e th i ca i business

practices, to advertise and promote the Shopping Centre and in

general to aid the common interest of its ,memoers. The Landlorù

shall require all tenants of the Shopping Centre whose businesi

is merchandising and retail service, otl1cr than banks, theatres,
purveyors of liquor or beer, govcrnaent agencies and other

tenants prevented by law or cstablisl1ed an<l generally recognized

policy from belonging thereto, to join and maintain membe rsh i.p

in the r-Ierchants' Association, an<l shall use its best efforts
to cause other tenants vho s e business is not ràe r-chand i s i.ng and

retail service, but 1·.-Jw do business 1·:i th the public and are
approp ri ::i te for ncnb c r s h .i p , a rui who arc not p rcve n t e d from <lo ing

so by lm: or o t l.c r c i rc ums t anc e s beyond their control, to join
and m a i n t a i n rremb c r s h i p in t he ?-1erc}1?nts' As s o c i a t Lori •

Date join and thereafter maintain mcmb e r s h ip in. the l'e rchan ts '

Association of the Shopping Centre, abide by its constitution

"] c n an t
1

s
?<cr=-:bc· r s h i p

15.01 The Tenant Kill upon or pronptly after the Opening

(inclrnEnr, its by-lm·.'S and rules and regulations). an d contribute
by Lay of du c s the Tenant's fair proportion of î t s annual budget ,
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but provided that

- 57 - •
(i) the constitution (including by-laws, rules and

regulations) of the ;,Ietchants' Association shall
be reasonable and non-discriminatory and shall
not impose any unreasonable requirement upon the

Tenant;
. (ii) all tenants of other major department stores

and of the food supermarket and at least 90%

(bo t h bv numb e-rLJ .
.&... - ,l.;.?L)' "'-· ....

? - .

(iii)

1 "l A . .,,_
- .. ... -, "\_

aoie Area ot premises occup1e?;
. ..

or established and generally recognized policy
frorn belonging thereto shall join and maintain

membership in the }!erchants' As s o c i.at i on , abide

by its constitution (including by-laws, rules
and regulations) and contribute by way of dues

their fair.proportion of its annual budget -

(and, in the case of tenants of other major

department stores in.the Shopping Centre, on a

basis not more favourable to such tenants than

the basis of contributions by the Tenant under

this Bay Lease); and

the :maintenance of the Tenant's mesbership in

the l';erchants' Association shall not require the

Tenant to adopt business practices inconsistent
with its established standards, inhibit it in
the full exercise of its rights under this Bay

Lease, or require contributions from it in excess

of those paid per square foot of Gross Lcaseable

Arca by tenants of other major department stores
in the Shopping Centre or.(unless the Tenant

shall consent otherwise) in excess of 10¢ per
annum per square foot of Gross Leascable Arca

of the Bay Depc1rtment Store Building.
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the Shopping Centre, and sl1all contribute to its annual budget

Land1ord's
Support of
.. ? , .,._ 1

l•iCTCllan LS ·

Association

15.02

I\lerchan ts '

The Landlord s h a I 1 act i ,·e 1 Y s ur.no r t t lie,., .. .I

Association, whether as a member or as own e r of

an amount which is not less than the proportion of such

annual budget which is usually contributed from time to time

by the owners of first-class regional shopping centres in the

t rad ing area.
ARTICLE 16

BAY }?LT BAR AND
-OTfIER fJj\LL l?IOSKS

nay Malt 16.00 Th?-following additional provisions ?hall apply

to the ?ay Malt Bar, and the Tenant shall ?amply therewith in

the exercise of t he .r ight s granted "to it pur su an t to clause

?/
2_? 02, and in addition to compliance with the other provisions

? \
- of this Bay Lease applicable to the Bay Malt Bar including

the provision as to use thereof in paragraph (2) of clause

6.00, as to signs thereon in clause 6.07, as to taxes thereon
--=---::--

in clause
(1)

9.00 ana as to the repair thereof In clause 12.00:
-·The right of the Tenant· to sell certain parti-

:? --------- -. --- ·- -cular items of merchandise in the Bay Malt Bar

is acknowledged by the Tenant to be subject to

certain restrictions contained in covenants
which the Landlord has prior to the date of this
Bay Lease entered into with certain other tenants
of the Shopping Centre, and the particulars of
which have been notified to the Tenant by the

Landlord prior to the execution of this Bay Lease.

??rther, 0-e right of the Tenant to_use_ th? _Bay_

Malt Bar for the sale of food is acknowledged by
-?----·---

---------- ------- - ---7::ne Tenant to be subject to the ability of the
Landlord !9_obtain consent __from .ano ther tenant of
the Shopping Centre with whom the Landlord has

prior to the date of this Bay Lease entered into
covenants restricting the sale of food in the
Shopping Centre (other than in certain locations
including the Bay Department Store Building) and
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if and to the extent that such consent is unob­

tainable the right of the Tenant to sell food may
---·

- -- ..-- - ---- -?-?

------------be prevented or limited. The Landlord shall use
it?-?est efforts to obtain the necessary consent

of such other tenant to permit the sale of food

in the Bay Malt Bar, but if such consent cannot

be obtiined the Tenant agrees to limit the sale
cif food in the Bay Malt Ear to-whatever extent

is necessary to avoid a breach of the Landlord's

covenant referred· to, and in.any such event shall·
use the Bay Malt Bar for the sale of merchandise

----11 Id . d .. ... ._ , . ,_ . .e...t-..

_ norma _,_y so ? in epa rcmen l.. s tor e s wn i.cn :::.s o r rrer
than food and not prohibited by.any of the res­
trictions refe?red to;

(2) The Bay Malt Bar Site shall be an area and location
in the Mall in the immediate vicinity of the J-iall

entrance to the Bay Department_Store Building

having an area of approximately 400 square feet,

Tenant and approved by the Landlord (such approval

not to be unreasonably withheld), but shall be

the site shown coloured in red on the Site Plan

if no other site shall have been selected by the

Tenant which the Landlord shall approve oi be

obligated to approve hereunder. The Bay r-Ialt Bar

Site thus determined may be relocated from time

to time by the Tenant to
?- .. --.,?---'--,----·---?---·-··

•"~"-•""'-'"""'·•--·.--?......---,.?--

an alternative site
complying with the criteria mentioned selected by

the Tenant provided such al t ern a t i ve si te has

been approved by the Landlord (such approval not

to be unreasonably withheld);

(3) The Tenant may construct and from tine to time

alter, reconstruct, rcnovc and replace the Bay

Malt Bar provided that the Bay Nalt :Bar shall
always he located upon the Bay Malt Bar Site, the
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Bay 1--Ial t Bar shall consist of a structure ap­

propriate for its permitted use, the design thereof

shall be architecturally compatible with the nall,
and such design shall be subi£.ç__t to _th._E;

_
_a_p_nr,gv_ê,J_

- ----of the Landlord (such approval not to be un-
?._.,.,-'!C?--,,-??--?-reasonably Hithhelcl);

(4) -The Tenant may at any time and from-time to .t i.me

c e a s e -o r --abandon its use of the Ba)1 ·J,Ial t Bar ,

without-prejudice te the Tenant?s right at any

la t e r time and fr orn t Lme to time to r e cormuenc e

and continue such use: but provided th at ,d1enever- ·

the Tenant shall cease its use

Bar Malt Bar Site a drain, cold water line
I U .?i' /
I V \j ,,._ • vJ.rv ""'

I.???
.....e;

( 5)

-p r everrt ed - by Unavoidable De Lay ) or shall abandon

such use, the Tenant shall remove the__nav-Malt·---· .,,

Bar from the Bay Malt Bar Site and leave the Bav
,

---·Malt Bar Site in its original condition as part
of the Mall available for common use; -

•

_T.::..h:..:e?L::...:..a?n:.:d.:.:l=-0.::..::..r.:.d__:s?h;.:;..:.;.a..;;:l;,;:l:.__i..:...n:.;:_:_i..:.t.:.i:.;a

__
l?l-=-y-i-=n;:..s;_.;;;.t_a__.1.L..at_the._ ·

, î,.._fyii

-'fi-

and the means of obtaining electrical service

------------------------ ----1

sufficient to operate li?h!in_g 3:ndother

e?ment in the Bay Malt ?-<:E,

{ ???-1?at_:?
__

electric?l5011_5-u_mJJ!_i2_P:__!:h??c?in

) sh?_be ?!1:?d fo_:_?r_!.h? Tenant;
<?,--

(6) During each and every period during the Term

in which the Tenant shall have and use on

the Bay Malt Bar Site the Bay Nalt Bar, the

Tenant shall pay to the Landlord a monthly

license fee which shall be as follows, accord­

ing to the portion ·of the Term within which

such period falls:
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Portion of Term I Monthly License

From the date upon which the
Bay Malt Bar first opens for
business (herein referred to
as the "Initial Opening Date")
until the day preceding the
fifth anniversary of the
Initial Opening Date

From the fifth anniversary of
the Initial Opening Date until
the day preceding the tenth
anniv?rsary of the Initial
Opening Date

- - - FT-om- the -tenth anniversary o.f
the Jnitial Opening Date until
the -daf preceding the fifteenth

· anniversary of the Initial
Opening Date ·

From the fifteenth annivèrsary
of the Initiaf Opening Date
until the day preceding the
twentieth anniversary of the
Initial Opening Date

From the twentieth anniversary
of the Initial Opening Date
until the day preceding the
twenty-fifth anniversary of
the Initial Opening Date

From the thirtieth anniversary
of the Initial Opening Date
until the day preceding the
thirtieth anniversary of the
Initial Opening Date

$500.00

$ 533_? 33

S566.6ï

$600. 00.

$633.33

. $666.67

j
From and after the thirtieth anniversary of the

Initial Opening Date, the monthly license fee

shall be a sum which represents a fair monthly

fee in all the circumstances, to be determined

as of the thirtieth anniversary of the Initial
Opening Date, but to be redetermined at five

(5) year intervals thereafter, and to be deter­

mined by arbitration pursuant to the provisions

of clause 22.01 if any determination or re­

determination thereof as may be required has

not been ?greed between the Landlord and the

Tenant after a reasonable period of negotiation.

Such license fee shall be payable to the Landlord

monthly in advance at the commencement of each

such period of use and on the first day of each

calendar month thereafter during such period

of use, in the same manner as rent pursuant to

clause 4.00 and subject to a like adjustment
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month included in any such period of use; and

(7) In any period or periods within the Term during

which the Tenant does not elect to have and use

the Bav Malt Bar upon the Bay Malt Bar Site,
the Landlord shall (notwithstanding paragraph

(1) of clause 16.01) have the right to use the

Bay M?lt Bar Site for the purpose of constructing

a kiosk for lease or · license by the Landlord· to.

a tenant .or licensee, provided that:

-- . ·- ·_ ..

(i) the Landlord shall first have ascerta2ned,
by._enquiry of th? Tenant, that the Tenant .

does not propose -to commence or recommence

the use of the Bay Malt Bar Site for pur­

poses of a Bay Malt Bar for a period of

at least one year;

(although the Landlord may agree that such

(ii) the Landlord shall have obtained the

approval of the Tenant to the design of

the kiosk proposed to be constructed by

the Landlord, the proposed use thereof,
and the proposed lessee or licensee

thereof; and

(iii) the Landlord shall enter into a lease or
L'i cen s e of such kiosk in compliance with the

Tenant's approval, and which shall provide

that such lease or license shall be ter­
/,

minable by the Landlord upon six months
ii
i' notice to the tenant or licensee thereofI

!

termination shall not be effected in less
than one year);

but in such event the Tenant, if it elects to
commence or re cornmen ce the use of the Bay Malt

Bar Si te, may re quire the Landlord to terminate

the lease or license made by the Landlord and

above referred to, in accordance with the terms

thereof.
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permit kiosks in the NaLl. (in addition to the Bay Malt Bar)

subject to the following provisions:

Other Ha l I
Kiosks

16.01 The Landlord may from tir.1e to time place or

{l) Such kiosks shall not be placed within 100 feet

·n · 11. f ?, ·" -, , 'h -

l>?ll c ing •- rom L11e r.ra.i r , ou t may otherwise be p La c ed

-in the .Lo c.a t i on s d c s i gnat.ed the r e fo r -on thc ?.-Ier-

-
,,_ n ri .: ,c:.

..:
rv n 1L.J,.a._.u.!.--illë, .r-J..an, or such other locations-?ompatible

of a fair balance of customer attraction within

approve (such approval not to be unreasonably

withheld);

(2) Kiosks shall be limited to a reasonable number

?nd shall be of a design ij1ich is suitable for

their permitted use and cornpatibl? with the

architecture of the ?·-inll, anti such design shall
be approved by the Tenant (such 2.pproval shall

not be unreasonably 1·:i t.lih e Ld ) ; and

(..,.)
'- .) Kiosks shall be used only for retail and service

purposes compatible with a first-class regional

shopping centre, and the use of each kiosk, if
o the r t.h an a tise wh i.ch lias b e eri designated· on the

I-lerchan<lisiP.g Plan, shall be approved by the

Tenant, an<l_in each case the identity of the

tenant or occupant of each kiosk shall be com­

patible with good leasing practice in first­
class regional shopping centres and shall be

approved by the Tenant (such approval in each

case not to be unreasonably withheld).
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Bay Outdoor 17.00

BAY 1\?-iD OTHER OUTDOOR SELLING AREAS

The fo l l.owâ.ng additional provisions shall apply
Selling J\rca

to the Bay Outdoor Selling Aren, ancl the Tenant shall comply

the rev.i t l: in the exercise of the rights granted to it pur-

suant to clause 2.03, and in addition to compliance with the

other provisions of this Bay Lease applicable to the Bay Out-
--· - -·'- - - -

door Selling Ar e a including the provision as to the use thereof
. - - .

- - -

in- 1)?-?;5,,.,-a--p11--•lr,1" of c Lau s e or riufl "as
- - l c..:. l. ào

:l _-

_
.. J

_
.... - "- -- a. _1,..A-'

_ - •
.

'\...

_ , - to signs the re on in clause

? _
6. 07, {1-S to t.ax e s 't he r eon in

-

c Lau s e 9. 00 .and as .t o the rep air
-·

r • .... e __
......,

1_. ·?-1, ....... +-, 1---: -....-:-::----.a .._ ?-h. -?.- .,·n --i· ·- -- 17 ·OO.<) I 21n1Jroverne11 LS - re\... Lee.. uy ?.:!e 1 t::1J...._ n L L,,.;,Cl c:.JTI ?.H. - c.-i. a\,,1-?? . L,.. •

•

(1)

the Parking Facilities contiguous to the Ilay

Department Store Euilding having an area not

ce eding 1 0
,

0 0 0 sq u arc f e ct , the s it c o f ,-;hi ch

s ha.Ll be as selected by the Tenant and approved

by the Landlord (such approval n?t to be unreasonably

withheld), but shall be the site showri cross-
hatched in red on the Site Plan if no other site
shall have been selected by the Tenant which the

Landlord shall approve or be obligated to approve

hereunder;

(2) The use of the Bay Outdoor Selling Area permitted
3 .

by paragraph M of clause 6.00 shall he a seasonal

use limited to the period from April to
October 31st in each year unless the Landlord

shall approve a more extended period of use (such

approval not to be unreasonably withheld having

reaard to the practice current from time to time
C, -

in first-class regional shopping centres);

(3) The Tenant may construct and from time to time

alter, reconstruct, remove and rcpl?ce Minor

1 d · ,.. awn..
,..._·

n_gs. l. io sk sstructures, tnc u ing rences, •

...•
and lighting fixtures, on the Bay Outdoor Selling

Arca provided snch stTuctures are affixed so as

to cans c a n in Lnum of daraa g e to the paving thereon,
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and upon each cessation or abandonment of the

Tenant's use (incl?<ling its seasonal cessation of

use) of the Bav Outdoor Selling Area the Tenant- ; ,

shall remove all such structures and restore the

paving including any striping thereon to a con-

<lition suitable f.or.__the resumption of-its use u s

cease or abandon its seasonal -u s e of.the -Bay -0:ut-
- ?-. -

. '(§) . - •· --· - -

The Tenant uay at any + •t ime and .fr om time to tim?

· h .:. 1 • +? +'-•e T'en ant 'sdoo r Selling Ar e a , w i t ... out preJuc.icc -?v ??1 iv:. - \..

right ?t any later time and £rom time to time to

recommence and continue such use; and

(5) The Landlord shall furnish electrical service to

the Bay Outdoor Selling Area sufficient to operate

lighting and other electrical equipment thereon,

but the cost of installing such electrical service

thereto and the cost of electrical consumption­

thereon during the Tenant's use and occupancy

thereof shall be paià for by the Tenant.

the Landlord may from time to time permit each tenant of a

major department store existing at Opening Date, each tenant
of any future major department store having a Gross Lease­
able Area of not less than 100,000 square feet and the tenant
of the food supermarket in the Shopping Centre to operate

Other Out­
door
Selling
Ar e a s

lï.01 In addition to the Bay Outdoor Selling Area

an outdoor selling area. Such outdoor selling areas shall
be located in the Parking Facilities and? 1n the case of
outdoor selling areas occupied by tenants of major depart­
ment stores existing at Opening Date shall be located in the
respective areas designated for such use on the Site Plan,
in the case of an outdoor selling area occupied by the food
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supermarket tenant shall be located in an area or areas
immediately contiguous to the food supermarket, and in

the case of outdoor selling areas occupied by future major

department store tenants shall be located in areas reason­
ably contiguous to their respective department stores and

shall not exceed in any case an area greater than 10,000

square feet or eight per cent (8%) of the Gross Leaseable

Area of the department -st ore with wh i ch it is associated.
- -

Each such outdoor -selling -?-area shall be used only- as an -

- ·- outdoor selling -ar-éa ,: to be opera ted only -by
. . - -? .

the - tenant _
·

18.00Negotia­
tions
with

Tenant

enti.tLed to occupy it s e as o na Lly., during periods not com- --

meuc ing earlier· .than April Ls t or ending later than October

·31st in ?ny year_or ?uch ??re extended ?er?od-of use as ?ai

represent current practice from time to time in first-class
regional shopping centres. The outdoor selling area occupied

by the tenant of the food supermarket shall be used only for

the purpose of selling any type of merchandise normally sold

by food supermarkets and appropriate for outdoor sale? and the

outdoor selling areas occupied by the tenants of major

department stores shall be used only for the purpose of

selling any type or types of merchandise normally sold

by department stores and appropriate for outdoor sale,
including without limitation garden supplies and

recreational and sports equipment, and in each case

shall be licensed to such tenant for such purpose

upon_terms not more favourable to such tenant than the pro­

visions of this Bay Lease applicable to the licensing to

the Tenant of the Bay Outdoor Selling Area.

ARTICLE 18

AUTOMOTIVE CE:nRE

If at any time the Tenant so desires (provided

the Landlord, having complied with clause 18.02, shall not
have previously entered into an agreement for an automotive

centre with any other party), the Landlord shall negotiate
with the Tenant in good faith with a view to reaching agree­
ment with the Tenant for the lease to the Tenant of a suitable
site located upon the Shopping Centre Lands (and to be
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- ? _;:

--: --_ -·?·-,--_.:-c,-· --

determined as provided in clause 18.01) for an automotive

centre for the sale of tires, batteries and automotive

accessories (but which may include gasoline pumps and

facilities for servicing vehicles), and shall use its best

efforts to reach such agreement with the Tenant, and shall
not enter into any negotiations with any-other-part-y pe r= -

- ·, ---_ - - __ -

taining to any sucb. site or automotive centre.unless,- despite
such best e fFort s , agreeraerrt with· the 'I'eri ant . shall not have.

been?reached upon-the expiration of three (3) months after
?th? commencement of negotiations between the Landlord and

Tenant (which agreement must necessarily however be con- - ·

di t i on al upon legal approval being obtainable for a sui table

si te, as provided in clause 18 ,01 if such legal app rova I

does not then exist or is not then available).

contemplated_by clause 18.00, the-Tenant shall use its best

efforts to obtain l?gal approval (consisting of all necessary
amendments to ?unicipal zoning and building by-laws and other

applicable statutes and regulations and all necessary consents
and approvals thereunder) necessary to permit the one acre

site locat?d on the Shopping Centre Lands and shown coloured

in brown on the Site Plan to be used for the construction of

the automotive centre., and the Landlord shall co-operate

fully with the Tenant and give all necessary consents in

connection with the obtaining of such legal approval. In

the event that such legal approval cannot, despite such

best efforts, be obtained for the site above mentioned, the

Tenant shall similarly use its best efforts to obtain such

legal approval for an alterna?ive site, if one is available
elsewhere on the Shopping Centre Lands, which is suitable
for the purpose, comparable to the original si t e , such as

not to detract from the function and use of the Shopping

Centre, and has been approved by each of the Landlord and

Site for
Automotive

Centre

18.01 If the Landlord and Tenant shall reach agreement as
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the Tenant (who shall each act reasonably in giving such

approval). If after the.use by the Tenant of its best
efforts for a reasonable period of time, legal approval
to a site meeting the requirements of this clause cannot
be obtained, any agreement between the Landlord and the

.?--; Ten.ant reached pursuant -to c1a1Ïse-18?00 shall be rega?d?d
-as·frustrated and be at. an end (but this shall-not prevent -

the Tenant again requiring riegotiations pursuant to clause
18;00- at a later dat?, ?if the Tenant-reisonably ??lievei at

-
-·· such later date that such legal approval might be obtairiable,

- -

be caus e of a change in· Law ? circumstances??r •Otherwise).

//
/

120 



to negotiate with it pursuant to clause 18.00, or

.. '
?-teg0;>ti'?-tions 18. 02
with Other

Parties the Tenant

•If the

- 6 7 -:

Landlord shall not
ha!

been required by

-
- -.- . .

.

shall have been so required but agreement shall not have been

reached despite the good faith of the parties within the time

allotted therefor by clause 18.00, the Landlord shall be en­

titled to negotiate with other parties with respect to the

site for the.automotive centre or in any wise concerning an
-automotive centre> but if the Landlord shall reach-an agree-

ment {subj e c t to--:::the· Tenant's rights· under this clause ·18. 02)

with _any c theri.par ty , the Landlord shal 1, prior to entering
into any agreement with such other party, offér to lease such

site {)r automotive centre or as the c as e may .be to the Tenant

- on t.he .s.ame -t e rms. as the p ropo se d agreement·.. with such other ..
- ·- - 'party; ··and such offer shall be open for acceptance by the

Tenant for sixty (60) days. If the _Tenant shall not accept_

such offer within such period of sixty (60) days, the Land­

lord may enter into an agreement with such .other party (but

only upon the same terms as were offered to the Tenant and

not on any terms substantially different therefrom or more

favourable in any material respect to such other party,
unless the Landlord shall again make an offer to the Tenant

in similar manner). In any agreement which the Landlord may

enter into relating to an automotive centre, appropriate
provisions shall be contained to ensure that the automotive

centre is on a suitable site as contemplated by clause 18.01

and shall be architecturally compatible with the other build­
ings in the Shopping Centre, that the use of such site shall
be limited to an automotive centre as previously described
and controlled so as not to interfere with the function
and use of the Shopping Centre, including the access thereto
and traffic circulation thereof, and that all parking which

is required for the proper operation of such automotive centre
and to meet all municipal requirements thereof shall he con­

tained on such site and no added burden shall be imposed there­
by upon the Parking Facilities provided for other buildings
in the Shopping Centre, and the L3ndlord shall provide any

additional parking spaces in the Parking Facilities on the
Shopping Centre Lands (other . . . )t n an on s uc n s 1 te as may be
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required in order to replace any parking spaces displaced
by the creation of such site and to meet all the require­

ments of this Bay Lease relating to the provision of

Parking Facilities.
ARTICL[ 19

EXPANSIO?? AND ALTERATION OF
BP..'{ DEPJ\RTJ-IE?'J1, STORE DlfIL-DifJG

shall be at all?h ? ..., S n · ? '· ·

1.e bay vepartment tore ?uiia1ng
. -

(1)

19.00

Deo ar t.m _

_;
........ + C+or_o-D?,"11(1.. ?D - ,.,.1-,1?

- .!.- L--J_,d.? ?Jd_._,.J.l!.-·-V? .1.v J.J1,_ ... ..,._.,!... 1..L .i..g, Üi...-.L.
•'-,-- ---...-- -.... __,.... ...... -·Ul_iC.lng

;..
2?:11an;; i.on:_---:?- ?­

·.:;fd -
-J!?l 't.e rs.-:?_-.-";-.-_

if i611 o.f -Ifay·

?ep-artmen.t -- -

- times __a -clepa-rtaent store· bu i Ld i.ng app r cpr Late For
its intended use, shall be architecturally coDpatible

with the Shopping Centre and shall be int?grated

,d th the Nall in the rnarm er in which it was to

integrated at the time·of its original construction;

·(2) Any expansion of the Bay Departrnent Store Building

shall be limited to a vertical expansion by the-

addition of a third level thereto, and the Bay

Departnent Store Building shall always have a Gross

Leaseable Area not less than that which it had

whe n initially constructed and shall never have

a Gross l.e a s e ab le Ar e a greater than 190,000 square

feet;

·(3) In the case of any substantial alteration or any

reconstruction or expansion of the Bny Dcpartlïlent

Store Building, the plans and specifications
therefor shall be submitted to the Landlord for

its a pp ro va I , but such approval s haI 1 110t. be

unreasonablv withheld nrovided the rcouiTemcnts, 4 •

of this c Lau s e are o thc rw i s e complied v i t.h ;

(4) Any substantial alteré!tion and any reconstruction

or exp an s ion of the !?ay Dcpar tncn t Store Building

shall be performed in accordance w i t h the plans
and s p o c i £ i cations wh i ch have he en app rovcd by the
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.
::.... _- --

- - -
. --::. -

(CiI._ .J)

Larid Lo rd
, and in the performance of ev e ry such

alteration, reconstruction or expansion the Tenant

will perform all work involved with reasonable

cxnedition (but suhicct to Unavoidable Delav) and
? ? ,

in a good and worbnanlike manner and in accordance

with the general standards which were applicable

to the initial constru?tion of the Bay Department

Store -Building and ,üll .c omp Ly -wi t.h all applicable
- - - -

. . -, • 1 - ' --1 , •

n1u?icipaj_ ? oy---:_?1.fs anu -o tn er i eg_a-'-:. requ i r emeri ts

In thé evenf of-an expansion of the Bay Department·

construct such add i t i ona I. Parking Pac Ll i t i e s ,

either at grade level or if necessary in parking

decks or structures, and (unless the Landlord

shall otherwise agree) to be constructed on the

Bai pepartment Store Lands, as may be necessary

to furnish sufficient additional parking spaces

such that:

(i) the number of car spaces in the Parking

Facilities on the Bay Department Store

Lands including such additional Parking

Facilities constructed by the Tenant

(wherever situated), calculated and deter­

mined on the basis that such number of car

spaces is allocated only to the Bay Department

Store Building and the expansion thereof, and

not to any other rentable space in the Shop­

ping Centre, is sufficient to meet all legal

requirements in respect of such expansion; and

(ii} provide by w?..y of a "parking ratio" at least
5.5 additional spac?s (or such other number

of spaces if any as may have been agreed
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between the Landlord and the Tenant ·in.
respect of any previous addition to or
enlargement or expansion of the Shopping

Centre or as may then be agreed) for
each 1,000 square feet of Gross Lease-

- able_Area of rentable space which is -

used for retaii purposes in such ex--

pans ion.

ARTICLE 20·

from time to time, wh er e not o t he rw i s e prohibited by any p1·0-

Pe rrn i. t t e d
i\l terations

.an c

20.00

EXPANSION AND ALTERATION
OF SHOPPING·CENTRE

The Landlord shall have the right at any time and

Exp ans ions - -

vision of tl1is Bay Lease, and subject to the additional con­

<l?tions in clause 20.01, to alter, reconstruct or expand the

the Conman Facilities but excluding the Leased Prcnises, as

follows:

(1) The two d ep a r t.men t store buildings designated

on the Site Plan as the Sayve t t e and 1-iiracle Mart

department stores and the. food supermar7_
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on the Site Plan may in each case be altered or
expandeà to the extent that the tenants thereof
have the right to alter or expand their respective
premises under the 'leases entered into by the
Landlord prior to the commencement of the Term,

and in any event the Landlord may permit the con-

- st ruction .o f one ad d i t Lon a.I storey-eta each of such

two deparfinent stores whether OT- not permitted by

suchieases thereof; provided that-such premises
- , 11 - "'f.. • .. 1 .. .

- r- .. • ..

s na ..lo. at -a1.:.1.-_ r rme s o_e appropriate -_--IO?--- their in- -

tended uses and archi t ec t.ura
Ï

Ly compatible -wi th

the· Shopp i.ng Centre, - shall be integrated with the

Mall in ?he manner in which they were so integrated

at the time of their original tonstruction, shal1
be located upon their present sites and shall con­

tinue to have Gross Leaseable Areas not less than

that which they had when initially cons t ruct ed ;'

(2) No major department stores or food supermarkets

shall be constructed in the Shopping Centre without

the consent of the Tenant, other than the Bay

Department Store Building and the other depart­

ment store buildings and the food supermarket

referred to in paragraph (1) (but this shall not

prevent the renovation or reconstruction of any

of the department stores or food supermarket
-

mentioned provi?ed the requirements of para-
graph (1) are complied with);

(3) The premises in the Shopping Centre intended for

occupancy by retail and service tenants, other

the Bav Departraent Store Building and the other, ?

dcnartrneni store buildings and the food suner-- ?- ?

market referred to in paragraph (1), cay from

time to time be altered, reconstructed or expanded,

including construction of n<lditional retail antl

service premises, subject as follo?s:
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(i) the retail and service premises existing at

the Opening Date shall not be reduced in size

or substantially altered, either as to design

or location, without the consent of the Tenant;

and

(ii) any expansion of retail and service premises,

and ?ny additiorial retail and service premises

constructed, shall be subjeèt-io the Tenant

having first - app-roved_-in principle such - -

expansion or additional construction and,
?---

-----?- ?--. having been so - approved, shall be - designed

and located in accordance with plans whi ch
·----···---"

....

have been approved by the Tenant_-? (such-.1at_tèr
--- ----------------approval not to be unreasonably withheld

urovided the criteria apulicable thereto
? ?

set out in this clause and in clause 20.01

are complied with), shall be appropriate

for their int.endeêf-use and sui table for a

first-class regional shopping centre? shal?
be architecturally compatible with the Shop-

ping Centrê'and suitably integrated there-

with and with the Mall and shall be constructed
---•-·-.,..,._and leased for purposes and to tenants which

are compatible \?i th--a-first-class regional
-·--.·-··-·- _,_____

shopping centre and in accordance with the

Merchandising Plan and the provisions of

Article 14;

(4) In addition to the retail and service premises

contemplated in paragraph (3), the Landlord may,

subject to the Tenant having first approved in

principle, and subject to compliance with the

criteria set out in clause 20.01, construct on the
.._,__ ------·

---3'::!

Shopping Centre Lands buildings for office use or

____,~ ,..

for other non-retail commercial uses· which are com-

patible with and not injurious to the Shopping Centre

and the c orduc t of a first-class r eg i.on a I shopping

centre on the Shopping Centre Lands (but in ne event
? ,.!,

. , ,
. ,. . . . .

to 1nciuae any manuractur1ng or 1nctustr1al
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storage, terminal,
&ehouse

or lot £or

- ---?----· ---
-.

:?"·--.-- -

equipment or new or used veh i c l e s ) ' and wh i ch may

include-one only _automotive service centre or other
building or premises for use for any of the pur-

·

poses referred to in paragraph (2) of clause 6.00,

but only p rovi.ded that the requirements of Article
18 have been complied with; and

(5) The Common Facilities may from time to time be

::f o L'l ows :

the Common Faci Lit i e s s ha Ll.. be .a t aI I t ime s ?

suitable for their intended p?rpose, appropriate
.s.hopp ing- ce_nt1?e-- and

.
. --- . _.

in co:mr:li.ance .,?îth all-the n., ravisions .o.f .th i s
i .

Bay Lease;

(ii) the Nall as it existed on Opening Date shall

not be substantially altered without the

consent of the Tenant, but may be extended

subject to the criteria set out in clause

20.01; and

(iii) the Parking Facilities irrcluding as to the

number of parking spaces to be available

therein and as to the approval of the Tenant

to the design and layout thereof as provided

in subclause 7.04(c), shall at all times be

1n conpliance with all the provisions of this
Bay Lease; and

(iv) additional parking spaces may be provided.in

the Parking Facilities hy means of grade level

or deck parking, but the design nnu location
-· --,·--•--·-~··--

of t he Pa r l.Lrig Facilities I n c Lud i ng a11;:" pa rk-i.ng

structures s ha l I be such as to ria i.n t a i.n a fair
balance of the availability of parking in the

Sho pp i.ng Centre and an adequate
---?···,s··--·'·?

traffic floK and access to such

l . . , la n c un t r.p co cu

to all retail and service prenis?s in th?
<.:.1-_

OT") 1· n :1 C ,..,_.1.., tr O 1· -? - i. ·' ,11· ?, {1
\..•,l. · J.'} .,(_7- \.. t -..... ls L, \.C.'\.<1.. ••._.....,,

-- -?- y•,r.0,·•?fü ......,,,-.• --- ...... --- •·?----···-.......--·---·--·-------------·

not to 1?-e
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and improvements in the Shopping Centre permitted by clause

20.00, the following additional requirements shall be complied wfth:

\ddi t-i.on a I
Conditions
en
Expansions

20.01 In connection w i th any expansion of the buil<linŒSC,

(1) All construction shall be architecturally com-

patible with the buildings from time to time

existing in the Shopping Centre;
·- -

(2) - ?All ne,.. éonstructiôn. on the Shopping Centre Lands.

--·· - .., ••• 7 ----- -?·-:.__. ----?
a s s oci.âted therewith, alterations or additions t o :

-----·---- -??----·-.,? ·a-·••·• - ....

?---e.....- -?

--------·---
--- --- ---- .. _., -----?- .

· ?uildink permitted hereunder and expansions of the
-- - '·

.

-?--- --- __
,;.__

t?o denartment store buildings and the food·
.I. -j•-~-··---•--? ...

.;.c.:··..-'"' '-"

supermarket perrni!ted by paragraph (1) of clause

20.00) shall be such as to maintain a fair balance

be twe en t}??various portions of the Shopping ·Centre

from time to tine existing, having regard to all
r e Levan t factors Lric Lud i nr; c us torae r a t t r.. action,

accessibility, the type, convenience an<l quantity

of parking available in Parking Facilities, traffic-
flow and the

p ede s t r i ans ;

facility of access by vehicies

(3) Notwithstanding any other provision of this Bay

Ray Lease, except for the Bay Departccnt Store

Building and any expansion thereof or Parking

Facilities or other improvements constructed by

the Tenant, and except for the Pàrking Facilities
initially constructed by the Landlord on the Bay

Department Store Lands, no building or improve­

ment of any nature shall (without the consent of

the Tenant, which may be arbitrarily withheld) be

constructed on the Bay Department Store Lands;
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Premises 1.-:i thout in each case the prior written consent of
cup ancy 1,-i th respect to the who I e or any pa rt of the Leased
sublet or grant concessions or other rights of use ?nd oc-

.. --,

J?cstriCtions
or: Assign­
r.en t, Sub­
let ting arid
Enc umb er ing
by Tenant

21.00
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(4) Outline plans and specifications for any expansion

or substantial alteration which the Landlord is

entitled to nakc hereunder shall be submitted to

the Tenant for the Tenant's approval (such approval

not to be unreasonably withhel<l provided all
applicable criteria set out in this Article have

-- -

( 5) ---J\11.;/- -s ub s tan t i al alteration- •ân-d-·· any -recoiîs truc t i.on

by the ?-1Jan_dl·or<l 1ri th 'r e as onab Le .exp e d i t.I cn and in

a good and workrnanl?ke manner and in accordance

to the initial c ori s t ruc t i ori of t.he S]1op11i11g Centre

and Ln comp Li an ce 1\'i t]1 all app Li cab Le muni c i.p a.I by -

la?s and other legal requirements pertaining thereto.

j\RTICLE 21

i\SS I Gf\}-!IJ---JTS, rffu\IJSFLRS ;\I'?D :".El\CU?-!BF?i\?\:C?l?S

OF INTEREST BY LANDLORD AND TENA?T

The Tenant shall no t assign this Bay Lease or

the Landlord (wh i c h consent nay he a rb i t ra r i Ly hi thhe l d )

except in the f'o Ll ow i ng c i r curns t anc e s :

( 1) The Tenant m ay ass 1 gn this Bay Lease or s ub I ease

any c or.p any i.h i.c l: is a subsidiary of the Tenant,

but only on c o ncl i t i o n that such corip any sh:111 re-

a subsidiary it s lia l I r-e+ as s i g n or s u r r o nd c r its
interest in the Leased Prer::iscs to the Tenant;

(2) The Tenant may assign this Bay Lcasr-:

(i) to any c orip a ny with wh i ch the Tr-n n n t nc r g c s

or consoli<latc$, or

129 



• - ïS - •
(ii) to any company to which it sells all or sub­

stantially all of its retail <lcpartnent store
business and assets in Southern Ontario;·

(3) The Tenant may assign this Bay Lease free of the

restrictions inposed by the preceding provisi?ns
of_this clause in the event that circumstances

--
- _··c,1 '\

- -
" I •J

OCÇUT wh i c.hiwou Ld have entitled the Tenant, had
-·; -.--·· - -- - -

elected to do so, to -terminate this Bay Lease

under ihe_provisions ·df ?lause-3.03;

The Tenant ?ay suhlcas? or ?rant concèssions or

liçenses to use and occupy an?·part or parts.of

? ....
_,_ L.

the Leased Premises ·pr0vidcd that ·ithe Bay Depart-

ment Store Building continues t6 be carried on,
an.cl retains the appearance of being carried on,

as an integratcà department store and that the

businesses conducteà in the Bay Malt Ear and in
the Bay Outdoor Selling Area continue to retain
an identification with the business carried on

in t.h e Bay Dep ar rmen t Store Bu i.Ld i.ng ; and

(5) The Tenant raay assign or sublease by ,\·ay of

security or o the rw i s e charge its interest under

Lease to a mortgagee or creditor as

security in connection ,-.,i th any bona f j de bo r r ow ing
....---------------···--·-. - ----- -

/ by the Tenant (in which event such mortgagee or
-,:::Fé-êü tor may: foreclose, take po s s c s s icn , exercise
a poKer of sale or exercise any other normal

remedies Of " s e cu r e d c rcd i t o r ,·1· t•· r e s no c t .... 0n _ U... . .a.. - l-': l ? \ J t .1
--. 1, \,.- .,_ l-

this nay Lc a s e and the Leased Pr cni s c s \·:i thou t
such action constituting a breach of any of the

provisions of this Bay Lease, and the mortgagee

from the mortgagee or c re d i t o.r 1n exercise of the

power of sale, shal1 be deemed to be a perr..ittcd
assignee of this 11ny Le a s el ;
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•
an<l in the case of an.y assitnment of this Bay Lease, other than

to a mortgagee or creditor as security, the assignee shall
covenant w.i th the Landlord to perform all of the Tenant 1

s

covenants hereunder, an<l iri the case of any assignment or sub-

letting by way of security or other charging of the interest
of the Tenant under this Bay Lease to a mortgagee or creditor

. - r o rrn
-

a?_• l1 t-1?P. .ob L'i ?::ï-t-1· on... , --of- the__ Ten an t - ' -

__ . _ -··- ?-- -? ?under trr1s Bay Lease

w11il?_in?po?session of the Leased Preraises if ii realizes unon
-.-

__ .. -

or other taking of possession of
- the teased Prem i s es and; in the ev en t of a sale of the: security,
-to requ i re t Iie ·purc11ase·r·_ to agree to· "J)erform s uch obligations.
The Landlord shall be fuinished with copies -of all agreements

and other relevant documents referred to above. No ?Ssign--

b . • . . +· 'T' ...ment, su letting or encumoering oy ?ne 1enan?

the obligations of the Tenant hereunder.

shall release

Shopping Centre or sublet the whole or any part of the

The Landlord may transfer, assign_?r encumber the21.01Transfers
and Encum­
brances
bv Land- ?--- ---•-«---? •o- -?-------"--·'-=-?- --·""--

,,

lord - Sh opp ing Centre, subject only ""O --1,e f o Ll ow in e re s t i__i c t i.on s :.,..i....,__/ _L -?-L.:.1.
.-."?----

........- w ......... _l-- _. Ll _L L...L.l.J.:.l •

(l'l The Landlord may assiun and transfer the Shop-
• J C,

ping Centre and all its interest therein only

as a whole, but not in part either as to the

property assigned or transferred or the nature
of the interest assigned or transferred, with

the intent that the Shopping Centre and all the

interest of the Landlord therein shall remain

undivided and under one ownership (but with the

exception however of a sale to Sayvette Limited

of the department store occupied by it, pursuant

to an option granted to Sayvette Limited in 1961>

if such option shall be duly e?ercisect), and
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provided also that such assignment or transfer
shall be made expressly subject to this Bay Lease

and all the rights of the Tenant hereunder;

_(2) The Landlord may lease premises in the Shopping
.__.,,..,,.,.7,.;...,•-""?.·,--· - ?--

.- -· 7--?? --

'Cen t re only to tenants who will actually occupy

such premises (except as to subleases and?c-oncessions

which such tenants may be permitted to make pursuarrt
-_ to" c l aus e . 14.01) and provided that all of the p ro-

--

visions ?:of Article 14 are complieà with; and

(3) Iri the- case of every assignment or transfer of

crediio? as security; the

all
oblio-ations of the Landlord -under this Bav Lease.C, ?

?[-and in- the case of anv ?ss?""?"n?-
<..

•.; ? ...Lë:,.1..1.J: .. t..:,. lo.,., transfer or

charging of the SLopping Centre to a mortgagee

or creditor such mortgagee or creditor shall agree
1..-i th the Tenant to perform all the obligations of

the Landlord under this Bay.. Le.a s e

session of the Shopping Centre if it realizes
upon the security by foreclosure or other taking

of possession of the Shopping Centre, and in the

event of a sale of the security, to require the

purchaser to agree to perform such obligations.
The Tenant shall be furnished with copies of all
agreements and other relevant documents referred

to above. No assignment, transfer or encumbering

by the Landlord sha}l release the obligations of

the Landlord hereunder, except that if the Land­

lord shall make an absolute assignment and trans-
fer of .all its interest in the Shopping Centre at

any time after the 15th anniversary of the Opening

Date to a purchaser of good reputation and of

financial worth comparable to that of the Land­

lord who shall assume all of the obligations of

the Landlord :o the T'enan t under this Bay Lease

and covenant with the Tenant to perfor? all such
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other-encumbrance?at"any0time ?ade.by .it upon this Bay Lease: -

o therwi.s e
- perform - all i t_s obligations under any charge or

Pe r fo rra an ce
of £"-iortgage
Obl?gations

21.02

obligations, and provided the Landlord 1s not then

in default in any of such obligations, the Landlord

shall be entitled to a discharge from the Tenant of

the Landlord's future liabilities under this Bay Lease.

The Tenant shall make all payments when due and

r.and - -îf -tlie Tenant --sh-all d è f au Lt; the r e in arrd shall fail· ·to
-_ - ...

sucn

notice from the Landlcird, the Landlord may remedy such default

repaid to it by the Tenant.

otherwise pe r fo rra all its obligations under any charge or

other encumbrance at any time rna<le by it upon the Shopping

Performance
of l.lortgage
and Other
Ob 1 iga ti on s
by Lanell o rd

21.03 The Landlord shall make all payments when due and

and shall duly perform all
its obligations under all leases to tenants of portions of

Shopninr Centre (but shall neverthelessi _-, not enter into

any ob Li g a t ion which is not consistent w i t_h, or the per-
formance of Khich would entail any breach of, this Ilay Lease)

arid if the Lan d Lo rd shall default therein shall f a i I to

Deter-
:n..ination
bv Landlord

r eraecry such default w i th in a reasonable t î rie after ,,-,-jtten

r cna i d to it 1))? t l.e Larid l o rd .

ARTICLE 22

DfTITJ-:INAfIOX OF CEP.Ti\I?\' DISJTTFS

22.00

the J
.. and.l o r d and thc Tenant wh ich h a s n o t be cn set t l ed or

;:,greed betFeen then shrill require, for

-----· - '--·. -- .. - ----
its <lctcrmination, 2
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e xp e r t h er c in r-c f c r r-e d to, as f o Ll ovs :

----- ------·---
(1) Hy a shoDpinF centre consultant,,_.;......,c..:::.:=..:::

......:
• V

-------
if the question

to be determined is one involving matters rclatin?
.

__-_._.,,,_,.__.,

-? =--··_ ...???--'·??-?-?-"·--=-·----
to any general standard of shopping centre operation

and practice, (Lnc Lud ing L11t not l Lm i t e d to the
???-?·?~ --

. -

r-e a s onab Len e s s
,... "OT any ru i e s and .r e gu La t i.cns

enacted by the Landlord uursuant to clause 6.02 or
________ -,...?-- - . ,·, . .

. .. .

clause 7 ._05, the r e a s on ab Le ne s s of -tl1e Lan d Lo rd ' s

??? ?--_,___ ---?-"'""'""""'""""'"'-'-·--··---

sign policy and regulations pursuant to clause

..---------· .•--···· ?or the Landlord's with-

of practices in first-class regional -s1101)r1i11r?

centres as conteDplatetl by clauses 7.01 and 7.04,

the applicable general standards of repair con-

templated in Article 12, the reasonableness of any

withholding of· consent by the Tenant to leases

pursuant to Article 14, and as te

of customer attraction pur su an t to Article 20);

(2) :B:/ a s}?Ql?_I?_i_.r.g c;_ç;)1_t;J?_f ?
__ccoun t an t , if thc qu e s t i.on

to be determined is one involving natters rc]ating

to nor2al accounting practices and proce<lures in-

dcter?ination of c?pital items l"H any

calculation of Conr:on Fcl.cilitics

pursuant to clau5c 10.00;

Cost

(3)
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c o r?•p at i b i 1 i ty w i tL th c Shop Ji i :n 2. Ccnt r c a r i s in 2,

under clause 16.00 or Articles 19 or 20;

(5) By an assessment expert, if the question to be

determined is one involving ?atters relating to

the allocation of a s s e s smc n t s arising under clause

9.02; and

( 6) -

if the qu e s tâon to be d e t e rm âned is one of mark e t
vaiu?-of lands arising under clause 4.01 and pro-

vided to ne so detersined.
Each such exnert shall be one havin? witle

.< -
l,._I experience lTI: .tne

a party, in connection with any dispute, shall desire the deter?

mination of any of the above questions involved therein, it
shall give wr i t t.cn notice to the other, and if after a reason-

able period the parties have not agreed upon the appointment

of either party, by the chief officer in Canada for the time

being ·of the International Council of Shopping Centres or its
successor bodv (excent? • in the case of • r ,an appraiser rcrcrreu
to in clause 4.01, who shall be appointed as therein provided).

The expert so appointed shall determine the question requiring
such determination having regard to the provisions of this Bay

Le a s e .
arid to any o the r az1.. e erte n t s wh i ch t l.e parties riav 11?\:e

made respecting the question 1n dispute or its determination.

n a t t er 1n d i s pu t e bc t v e cn t h e Lari.i l o r d ?nt1 th c T'en a n t, 'i f no t

Dc t c rm ina t i or; 22. 01
ny Ar b i­
t rat i 011

settled or agreed b e twe e n t l.cm , 1s to 1,c- d e t.e rm i n c d by 3?chi-

t r at i o n , arid if and to the cx t en t t he r.n t t er 1s not a qu c s t i on

to be <lctcrnincd by an expert as proviJe<l in clause 22.00,

then t hc dispute s h a l I be clc t c r n i n cd by a r n i t r a t i on , as f0Il01,:s:

(1) Either party rn3y give wr i t t c-n n o t i c e to t h c o t h c r

of its d c s i r e to ar l i t r o t c s u c h d i s pu t e , an d s h a Ll

ln s ll Ch \". ri t t C n n () t i CC f: Î\T l: 0 t i CC Of t li C a i'fH, \ 1 !: t -
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arbitr2tor
•

chosen bv the uartv, ' ,

such notice. The party receiving such notice
shall within fifteen (15) days after the receipt
thereof give a vr i tten notice to the party giving·

the first notice of the appointment of an arbi­

trator chosen by the party giving the second notice.

a third arbitrator;
(-2] .rr a part;l _requireÇ to appoint an 'a rb it ra.t.or shall

- . 1 1 . - . • . ' . ;i ·· .r: - • - ,_ - -

( l - "·:tai __ to co sq ·_1çit111n s ucn p e r a ou o r ri t t.een -_ ::;;.

days, or .i.f .e ach party.. h a s appointed. an arb i t.ra t o r

arbitrator within fifteen (15) days a rt er b o th

Costs 22.02

have been appointed, then any party not in default
Ray apply to a Judge of the Supreme Court of Ontario

for the appointment of an arbitrator on behalf of

the party in èefault, or the appointmeD.t of the

third arbitrator, as the case may require; and

The three arbitrators so appointed shall determine

the dispute having regard to the provisions of this

parties may have ?ade respecting the arbitration
of the natter in dispute and t.h e decision of any

two of them shall bind the parties. Subject to

the p ro v i s i o n.. s of th i s c l au s e , the arb i tra t i o n

s h a I 1 be conclue t.e d in ace o r d an c e w i t h the pro-
visions of The :\rhitration Act of Ontario.

In any p r o c e ed i r.g s und e r c l au s e 22.00 or 22.01 to
clc t c rm inc any quc s t i o n cr· d i s p u t e , e a ch p a r ty sha Tl 11a)? t he

fees and expenses of an arbitrator chosen by it or on its
of the third

a rb i t r-a t o r , or 0£ the independent expert, as the case ma y be,
and of all other expenses of such p r o c c e d i np s .

Judicial
-(:DCCl 1 es
"rc?er\7<:d

22.03 The provisions of t l- i s Article. r e g a rd i.n g th.: deter-

136 



i r t1 CJ) c n d c 11 ?

82

}",- n r b i t r a t i on ,

to i18.V"' T!H> Ln t cnde ô

nur no s c.a.\ .._. -- .,, .. _.. J.,. ,_ J .-. .-. ,_. ? .,,. ,,
. _._ I" __.

of prov id in.,-:, where applicable, an equitable and rapid deter-
mination, hut are not intencled·and shall not be interpreted

(
as excluding recourse bv anv nartv# ,I ... # to the Courts as to any

natter not expressly required to he determined by an expert
ty arbitration pursuant to clauses 22. 00 or 2L,_D.l...,--D.L_recourse

hy a??I.1.Y to any of the rcmedL?s-31ya_ilab.l.e-2t_la},· o_r_; n?
------

_.
e.qui ty ,

__inèluding _ damages o__r__ inj un-ct ion., and. such recotiT·se

·---------1:,aybe --:-taken notwithstanding the o rov i s Lo ns. of clauses 2 2. 00

?----? -- --·.,,--.. ?->···-«-?--"'" ---
.,.........-..-,-··.?-=--··?-----""__..-----?--,-;,-.......?·?

. ?"Jn-.. - - . _"!...,.. ..... , ....., __ ,.,_..._?..._• _,· ..

,t· or ??.ul in resnect o f anv- matter wne r e t rie ?uOJLc1.TILla.1. r1g11 s
-,..;_--::.;..>"""__,___, ·o

. ......__:_

?--------,----
. ---? = -·- ·-·?

of a party are involved and might be prejudiced or impaired

if such recourse is not taken, notwithstanding that th? deter-
mination of such natter may involve a q0estion for deter-
rn i.nat i on b)" t h e Court wh i ch 1....cuLd .o t.he rw i s e .faLl for its
determination within the provisions of clauses 22.00 or 22.01,

but in sud: case any determination wh i ch has already been made

pursuant to clauses 22.00 or 22.01 shall be binding upon the

nart i e s . _

ARTICLE 23

the portion of the Te rrn prior to the e i gh th anniversary of the

Tenant's
Purchase
Rights

23.00 The Landlord agrees with the Tenant that if, during

Opening Dat? tl1e Landlord shall determine at any time to sell
or otherhisc dispose of all its interest in the Shopping Centre,

or at any tine and f rorn t â.ne to time to sell or otherwise dis-
/pose of any lesser i11tercst in the Shopping Centre (excluding

a mortgage or a lease to a tenant of rentable premises in the

and any sale to Sayvette Limited of the department store
occupied by it pursuant to the option referred to in
paragraph (1) of clause 21.01) the Landlord shall first
cause all the terms and arrangements concerning the

proposed sale or disposition to be incorporated into
a written offer to the Landlord, and if the Landlord has

otherwise determined to accept such offer the Landlord shall
fi rs t prov .;.Je the Ten a n t, with a copy of such offer and offer

to sell or dispose of the interest ?hich is the subject of
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(1.,--J1·11· r111 o f f e r TO the ?l, c n an t s i;a 11 1,,,. o n e n fo r acc en t anc e b".. _ _ - _ ...... __ .....,. _ _ ..__ .., "".._ ,.,._ ...._ 1 .... .._. J,, '__, -'- - ..? .L v '-" J ; .... :e J.. l ,Y

the Tenant for ninety (90) days). If the Tenant shall reject
such offer from the Landlord, or shall not have accepted it
within such period of ninety (90) <lays, the Lan<llorcl shall
then be free within ninety (90) <lays thcre::ifter to accept the

first Dentioned offer, but no acceptance shall be macle by

the Landlord thereafter, an<l - 1no materia_1_ change in such first

-
d i sp o s i t i o n. by -t11e I .. arid Lo rd -sl1all be_ r.ad e un I e s.s

- .in e acn c a s e

- been mad e

visions.
to the Te nari t --

1.-n accordance

J\F?T I CLf? 2 4

- - -.1fl tn t11e foregoing JJ re-

it may have under the express provisions of this Bay Lease
Particular
Icer.e d i es of
Landlord

24.00 The Landlord, in ad2ition to all other ..r emcu i.c s

and (to the extent not expressly exclut1eà hereby) under the

general Law , shall have - the r i g h t :

(1) In the event of any default. of the 'I'en an t. .he rcunder ,.

and un l e s s the Tcnan t 11.3S corame nc ed to reriedy s11c11

default within thirty (30) days after written

n o t i c e £1-01:1 t.h e Land Lo rd spc c i fv i.ng su ch do f'a u I t
(or w i t h i.n t::UC''....., ,.i_Ll_......_,....._ _ __. .!.:. other pe r i.o d of tine as Hay be

to 1·cr-1PL?)? s11cJ1 d efau I t, to t.a k.c such r e a s on ab Lc

to it l?)? t he Tcn an t ;

(2) 111 the event of the fa i Lur c of

any· amc tir"! t ,uu e to untlcr anv nrovision, .

of this B:J?' Lc a s e vl.c n

138 



; •
- 84 -

•
have all remedies for the recovery of the same

as are available in the case of any non-payment

of rent; and

(3) If the Tenant shall be in default under this
Bay Lease and, if the default is in the payment

of rent or any other amount payable by the

Tenant to tl1e Lanalord hereunder and the Tenant

shall have failed to remedy such àefault by making

-payment

receipt

. ? ·-·· ,. ( "tnereor K1tn1n tnirty \30J

of writtin notice from the

if t.he de fauI t is in the p e rf o rraan ce of any o t h er
'!' ,

;o
.L- • ,-

_ 0 D -L lg a Ll O TI OI

sha l I fail to· remedy .s uc.h d e f au I t w i th in s ix ty

(60) days (or such longer neriod as

be necessary therefor having regard to the nn-ture

of such default and the occurrence of any Un avo i d-

at its op t i o n , and. .i n ad d i t i on to such o t he r
remedies as it nay have hercuntler • ., "'!,. •

.,_

J. n c 1- 1: c!. 1. 11 f 1:. ne

right to damages or specific perforreancc, enter

into arid upon t.h e Leased Premises an d t c rm i.nat e

and termination shall not be exercised until the

Landlord shall have first ?iven notice of its
intended exercise thereof to every mort r:;,i?ce or

creditor
Tenant's interest uno e r this Bay Lease :n1-? if

p o s s e s s i on and agreeing to p e r Fo rm all t h c

ob 1 i g a t i o !1 s

,-... .i th c Lau s e 21.00, s h a I I cormc n ce to r ci.ic dy and

Li rt i cu l a r
l '.

:.· r? t.,. \.li es of
24.01 The Tenant, in au 0 J t l 0)1 t 0 all
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r:ay have uncle r the express provisions of this Bay Lease and

---:------==:-----(:_t

__

o_t_1_1r-_"--_e_x_-"?_c_e_rr_,L_--_11_._o_t

__
e_x_::_1_n_-_c_s_s_l___:)?'-C_:x_,c_l_1!_d_,.e_tl_l-_1e_r_e?bv) u_n_<l_?T th c

general Law , shall have the right:

(1) Subject to any other provisior. of this Hay Lease

expressly limiting the right of the Tenant in

anv particular circumstance to r-erne dv the Land-
, - ,

lord's default, in the event of any-default rif

the Landlor<l hereunder, and unless the Landlord

---?·----?·--?·-· --?

-
. ?-''. --------·-·-•-a••-

(30) days after Krittcn n6tice from the
___.---=---·._,a-·?-?--.,_-?•

?----,.,•·•_,-,_?,.--•,, , .. :.,.,·.-•.•· •·.•.. -••--..
· .· -C

- · -,_ -- l -, r ... . r - • ._., .. ?

sp e ca rya ng s ucn c e rau i 1: l or w rrm n .s ucn

Tenant

o the r

period of t. i rne .a s may be expres sed .as. being

app Li cab l e to tJ-1?:
...

!ce??"':_C(1_ying?
__

2)?,..--??-:u?11 .de fau I t unde r
----....-,s.:·:?-c,,,•-ce...

-=--?---·?----'--" ·

.• - -- - -· ,
:,,C...

•.____.. --·-----
·"

any provision of

after proceed diligently to remedy such default,

to tak? such reasonable steps as may be necessary

to remedy such default, and for that purpose to

have entry to all parts o:f the Shopping Centre

and any costs Lncu r r-cd by -t11e Tenant 1..n so doing

?-=--'-'"•-'--· .C-,?----·---- ?-•- -- -

shall be p rornp t Ly repaid to it by the Land Lo rd ; and

(2) In the event of the failure of the Lan<llord to

pay any amo urrt due to the Tenant under any pro-
v- is ion o f t 1: i s

shall have the right, in addition to such other

anount fr ora or to ace ru e urx: er

d uc t i on shall not be exercised a.g n i.n s t a mo r t g a g e e

or other creditor of the La nd I o rd ho Ld i n r s o cu r i tv'. .

clause 21.01 and 1·:J!O has b cc on c ou t i t l r-.l to t h e

B ,1 y Le a s c .
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l;;1n.ktl1r.itcy· 24. 02
OT Ln s o l venc y
of Tenan-'c Lease sha]l he , ? '!tar-::cn or seizec: in execution or possession

of the Leased Premises shall be taken by any creditor of
the Tenant, or if the Tenant shall make any general assign­
ment for the benefit of creditors or shall wind up or be

adjudicated bankrupt, then in each case (provided notice
of its intended exercise ?hereof shall have first beert-given

. . -
- to eve ry mortgagee -o r cre<li tor o f the Tenant -J1a,ring -securi ty

11pon _ the Tenant's .i rrter e s t under this r '.r.e a s e anc un l.e s.s
-o n e of s uch 'mc rt g ag e e s-vor - c re d i to-rs -sha LI 1¥-i t.h i.n ..a 'r e a s onabLe

time thereafter·take posséssion of the Leasèd Pre?isis and

agree to perfor? all the obligations of the Tenant hereunder
· 1 · · - 1 ,., , n n, ' - - 1 - · ·1n conp?iance with c?ause Li.00, tne J.antl?orct mav at its o·11t1on- • .,

. ? . •

rent for the ... hr e e (<:1L..........

- ,a.J J mo n th s next ens u ing after the thcn

current month shall in.mediately become due

which becomes due under any provision of this Bay Lease from·

either of the Landlord or the.Tenant to the other, if not paid

within three (3) days of the date upon which it was due, shall
bear interest from such due date until paid at a rate equal

Interest
on Amoun ts

in
Default

24.03 Any rent, sum, adjustment, payment or other amount

to one percent (1%) in excess of the so-called prime rate from

time to time chaiged by Canadian chartered banks upon demand

loans to prime commercial borrowers.

ARTICLE 25

:'.ISCI:LLA:·-?.EOUS PRO\"ISIONS

L??a•.-o id ab le
De l a y s

25.00

Delay, t I.e t i rae for the doing or performance thc re o f shall 'DC

e x t cnd cd fo r.. a ne r i.cd e qu a I to t he ne r i od for wh i ch such- ,

Un avo idab I c Delay opera tes to delay or p r cve n t the act or
thing required to be done or per Fo rme d fr om ' . .nei11r none OT

p c r Fo rme d
, arid .the party o b Li.g a t e d to do or pe rFo rn such net

or t h ing s h a Ll no t be d e cmc d to l- e 1n .lcFau l t un t i l t I.c
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•
p r orip t Ly no t i fy t hc o t h e r of t n c o c c ur r e nc e of any· Unnv o i ô ab l e

acts or things req u ir-e d to be done or p e r Fo rmcd by such p a r ty,

l'.';:i iver 25.01

other at any time or times in -respect of any obligation contiincd
- ·1 - , ....

l .... Le a s e
,....? ....... ,, -,--;,,,.,.,_ ,r,..r ..... .,,....,?n .,Sc'"". 1,,

..,.?1.,..:e1• o f ?11r•,,.? r10
..
f':1_1,,.1..l_,,_

l 11 L 11 l S D {,.!. ). LJ ct.? ic ::-: 1; ct .1. ..i J. l u t. L: 1J t.: .1. a. L '--' u. -:..
-- - -- --? - - - ..... - .... ? - --

waiver of any subseq?ent or continuing default, breach or
?on-nerformance.

Cc r t i f i c a t e s 25.02

wnen eve r r e a s on ab Ly requ ir e d t}? t lie Lan d I o rd for t b c pu rpo s e

of g i v i.nj; a s s ur anc e to any t h i rd party" interested (ir1cl11ding

Lo r d ) ex e cu t e and deli ve r to t.he Lan d Lo rd or as t h c Land Lord

p a r ty 1-.?J:et}1e1? t.h i s Bay Lease is in Fu LL force an d effect

respect), t i.e s t a t u s of arinu a I r c n t arid o th c r a c.co un t s b e twe en

certificate is reason2bly rcqucste2.
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o t l.o r
. - - ..

1n connection ?1tn respect of s u c h 2

cert i fi ca t c 1 s rc a s cr: ah ly r c (: u cs t e d . Such st?tc?ents Gay be

relied uron by

they arc given.

25.03 Except . ,..

ll150IélY as it is .. ., i •
pYOVH.1.CU lTI

·•

this Bay Lease, any approval or consent whjch eitJ1cr party
r;1a)1 re q'uc s t; of th e ether h e reund e r sh a l I be e i th cr g Lv cn -o r
refused in writing witl1in thirty (38) d?ys of a Kritten

-.-??-™ ;,·, ;;,,-?--=:..-,a.-??-- ...._. __ ..,_

request t.Lc r e fo r , and if r e fu s e_c.! and if s11c}1 app r ov a I or
.

or unreasonably Kithhold, the requested party shall also give

Cn •1, c -r <; 1, 1· n___... .... ... ... ... --
j.,._ .,;_-"

.Tenant's
Irnp rov e­
rents arid

'o r 25.04

-? , r.i<.emova.1 OI
Fixtures

ment Store Building, the Bay Malt Bar, and all improvements

and fixtures in any of them) shall notwithstanding the.manner

or degree of their affixation \to the freehold rema i i Jested in·,._

the Tenant and shall not pass to
lord until the expiration or sooner termination of the Term,

and that upon the expiration or sooner termination of the Term

and within thirty (30) days thereafter the Tenant may remove

all its fixtures and improvements of the nature of trade or

tenants' fixtures, and th a.t any such fixtures or improvements

not so removed prior to the expiration of such time allowed

for their removal shall be ùeened abandoned by the Tenant and

shall vest in the Landlord free of all claims by the Tenant

thereto, and the Tenant shall thereupon discharge all liens
or errcumb rcnc e s c r e at ed by it upon the Bay De p a r t men t Store
Lands, the Bay Department Store Building and such fixtures
and improvements.

without the written consent of the other, but nevertheless

if either party so desires the parties shall enter into a

Regis­
tration

25.05 Neither party shall register this Bay Lease

short form of lease appropriate for rcgistrntion and for the
p r o t c c t i on a nd r e c o r ...1:i11g of t h e i n t c r e s t s of t h e p a r t i e s
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.. • 89 'Liens 25.06 La c l: of the Landlord a nd the Tcr.an t shall so con-

duct a11)' con s t r uc t i on or o t h e r wo r l, done b?t it so as to
m i.n i.rn i.z c t h e p o s s i b i l i.ty of D.Il}'" c La i.n of lien being f i Le d

or registered ar-ainst any part of the Shopping Centre, and

if any such claim or lien shall be filed or registered. shall
fo r thw i th take all reasonable steps to have the same dis-
cha.rge d

, bu t n ev e r t h e Le s s nay defer payme n t of an y contested
claim of lien if and so long as th e sane i? being diligently
contested, and nrovitled that non?payrnent ther?of does not
render any part of the Shopping Centre liable to forfeiture
or so.le. In the conduct of any construction or other work

th e p r cv.is i o n s of a pp Li c ab l e statute ( i.n c Lud ing rf11e }iecJ-la11ics

Lien Act) available to it for the protection of the Shopping

Centre fr om claims (;f lien. In the cvcn t th a t e i th e r t.h e

Land Lo rd or the Tenant shall make d e fau L t in the p ayn en t of
monies justly due in connection. w i th any such construction
or o th er 1\''0T1: and i2 c La iE1 of l .i en s h a Ll be f ilc<l or r e g is te red

25.07

d e erred to have been d u I y g i v e n if marl e in w r i tint and, if
intended for the Lar.d I o r d ,

d c Li.v e r-e d to an officer of the

addressed to the Landlord at the Landlord's o-ffice at Towne
& Countrye Square, Yonge Street and Stceles Avenue, Willowdale
M2M 3X4, Ontario, and if intended for the Tenant, if delivered
to an officer of the Tenant, or mailed in Canada by prepaid
registered post addressed to the Tenant at 2 Bloor Street East,
Hudson's Bay Centre, Toronto M4W 1A8, Ontario (with a copy to
the Tenant at Hudson's Bay House, 77 Main Street, \finnipeg R3C 2Rl,
Nan i t cb a) . Any such notice shall be d e erae d to have been

given, if so delivered, when d e Li v e re d , or if so ;:1,.1i i e d
, on

the second next business ,o ay following its rn3iling.

144 



- . • 90 - t
to wh i c l: any notice n a i Lcd to it is to be given.

1,,tcrprctation 25.08
, rr:t? \....Oil -

All of the provisions of this Bay Lease arc to

t r uc t i on be cons truce: as covenants and agrccncnts. If any provision

of this Bay Lease is illegal or unenforceable it shall be

considered as separate and severable from the remaining

t h e s a i.d p r o vi s ion h ad n e v cr teer: .inc Lu de d . ?'- The he ad i ng s
- -

and margirial subheadings of Artitles and clauses are for
- -- -- -

convenience of reference, and are not intended to limit,

reasonaLly so requires, and vice Veisa.

Suc c e s s o r s 25.09 Landlord

and the Tenant and their respective successors and assigns,
and shall also enure to the benefit of their respective suc-

cessors and assigns provided such successors , .é111e assigns
a re permit ted

Article 21.

successors of

This E?y Lease is entered into subject to thePlanning
Act

25.10

express condition that it is to be effective - • _c •only l.L tne

provisions of Section 29 of The Planning Act are complied with.

executed this Bay Lease.

---------?-?----L;:i:nJloru
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- . • SCilEliULE A I
PART 1 - DESCRIPTION.OF SHOPPING CENTRE LANDS

ALL AND SINGULAR that certain parcel or tract of land and
premises situate, lying and being in the Borough of North York
in the Municipality of Metropolitan Toronto, in the Province
of Ontario, being composed of part of Lot 25 in Concession 1

west of Yonge Street in the original Township of York, the
boundaries of the said parcel of l?nd being described as
follows:
COMMENCING at the north-easterly angle of the said parcel of
land being the p o in t of intersection .o f the no r th e r Ly limit ·of
the said Lot 25 wi?h a line drawn parallel with the easterly
limit of the said Lot 25 and distant ten feet (10') westerly
therefrom measured on .a course _perpendicular thereto;
THENCE WESTERLY along the said northerly limit of Lot 25 being
along ?he southerly limit of Steeles Avenue West, tweJve hundred
and e i t h ty= on e feet five inches (1281 '_5") to an iron bar planted;
THENCE SOUTHERLY on à course perpendicular with the s?id southerly
Li m i t of S'te e Lc s Av e n u e 1Vest,- thirteen h un d r e d and Eor t y= on e feet
two and one-half inches.(13141 2½n) to an iron bar planted to .mark

a point in the southerly limit of the said Lot 25 as· represented
in part by the northerly limit of the lands included in a plan on

file in the Registry Office for the Registry Division of Toronto
Boroughs and York South as number 2366;

THENCE EASTERLY along the southerly limit of the said Lot 25 being
along the said northerly limit of linds included in Plan number
2366, to and along the northerly limit of lands included in a plan
on file in the said Registry Office as number3788 representing
in part the said southerly limit of Lot 25, tri and along the ·site
of the line of a former old· fence repre?enting in part the said
southerly limit of Lot 25, in all a distance 6£ eleven hundred and
thirty-two feet nine inches (1132' 911) to the point of intersection
th?reof with the parallel line hereinbefore mentioned being the
westerly limit of Yonge Street as widened by the Department of
High?ay?.of Ontario Deposited Plan number 3156 rin file in the said
Registry Office;
THENCE NORTHERLY along the said parallel line being along the
?esterly limit of Yonge Street widened as aforesaid, thirteen hun­
dred and thirty-nine feet three inches (11391 311) mo r e or less to
the point of.commencement; SAVE AND EXCEPT that part of the said
lands conveyed to the Corporation of the Township of North York
(now the Borough of North York) for the purpose of widening Steeles
Aven11e which said excepted part may be more particularly described
as being ALL AND SINGULAR that certai? parcel or tract of land and
premises s?tuate, lying and being in the Boiough of North York
in the Municipality of Metropolitan Toronto, in the Province of
Ontario, containing by adDeasurement 0.796 acre more or less and
being composed of that part of Lot 25 in the First Concession west
of Yonge Street of the said Borough, more particularly dèscribed
as follows:
PRE \j ISING that th c northern 1 i mi t of the s aid 1 o t has a bearing
of North seventy-three degrees thirteen minutes (73° 13') cast and
relating all bearings herein thereto;
C0!-1'.-îE:,CING at the intersection of the northern Li m i t; of said Jot
\•; i t h th e w c s t c r n 1 i mi t o f Th e Ki n g ' s Il i g h w a y No .

1 1 a s w i d en c d by a
plan filed in the Registry Office for the Registry Division of
To r o n t o Bo r ou S! h s a n d Y o r L S o u t h n s n umb cr 3 l 5 6 ;

T ! l E ;.; CE SOU T!I s c- v c nt y - th r cc <l cg r cc s th i rt cc n mi nut cs ( ï 3 ° 1 3 ' ) ,, cs t
a l o n j; the s a i d northern limit, t w c l v o h un d r e d a n d cight)'-one a n d

f i ft y v c i g h t ont'-hundrcdths f c o t (L:81.581) m o r e o r less to :1

st?11id=:rd iron b,t.!" p l a n r c d ;
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I - 2- t
Ti!ENCE SOUT!! sixteen degrees forty-seven minutes (1(>047') cast,
twenty-seven feet (27') to a standard iron bar planted;
THENCE NORTH seventy-three degrees thirt?en minutes (.73°13') cast,
along a line parallel to the said northern limit, twelve hundred
and fifty and fifty-nine one-hundredths feet (12S0' 59");
THENCE SOUTH-EASTERLY following a cu?ve to the right of radius
twenty-five feet (25') an arc distance of forfy-twq and six one­
hundredths feet (42.061) more or less to the aforesaid western
limit of The King's Highway No.Il, said curve having a chord
equivalent of thirty-seven and twenty-seven one-hunredths feet
( 3 7

.
2 7 ' ") mo r e ·o r 1 e s s on a b e ari n g o f s out h fi f ty - e i gh t d e gr e e s _

.thirty-five minutes (58°3?') east;
THENCE NORTH .t e n degrees twenty-three minutes {10°23') west a l o n g

the said western limit, fifty?five an? thirteen one-hundredths
feet (55.13') more or less, to ?he point of commencement.

PART 2 - DESCRIPTION -OF BAY DEPARTMENT STORE LANDS

ALL AND SINGULAR that certain parcel or t.ract of land and premises
situate, lying and being in the B.o:rough of North York in the
Municipality of Metropolitan Toronto, in the Province of Ontario,­
being composed of part of Lot 25 in Concession 1 west of Yonge
Street in the original Towrtship of York, and being more parti­
cularly described as Parts land 2 shown on Plan 64R-3123 filedfor reference in the Registry Office for the Registry Division
of Toronto Boroughs and York South.
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THIS LllASll made as of the 28th <lay of March,

WHEREAS by the Construction Agreement the Landlord
agreed to develop and construct a shopping centre in the

WlTNESSETH THAT:

THE GOVERNOR AND COMPANY OFADVENTURERS OF ENGLAND TRADING INTOHUDSON'S BAY (also known asthe HUDSON'S BAY COMPANY)

(herein called the "Tenant")
OF THE SECOND PART.

-- arid -

BRAMALi:A CO°!-iSOLIDATED DEVELOPMENTS
LIMITED, a company .incorporatedunder the laws of the Province ofOntario,

(herein called the "Lapdlord")
OF THE FIRST PART;

B E T W E E N

lN PURSUANCE OF TIIE SHORT FORMS OF LEASES ACT (ONTARIO)

Township of Chinguacousy, in the County of Peel, Province

7,00 of the Construction Agreement;

of Ontario, to include a department store and other facilities
I

•

_

intende1 for occupancy by the Tenant, and to lease such de-
partmen? store and other facilities to the Tenant, and thisBay Lease is entered into pursuant to the provisions of clause

I

I
I

I

I

I

I

I

I

I

'
f

'

I

IN CONSIDERATION of the rents, covenants and agree­ments heTein contained -an d by the parties to be respectivelypaid, observed and performed, the parties hereby agree as£DJ lows:
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ARTICLE I

DEFINITIONS

MEANING OF CERTAIN TERMS

1. (1) ln this Bay Lease:

(a) "Additional Rent" me ans the additional rent
referred to in section 4(2),

(b) "Architect •s Certificate" means the certificate
of an architect satfsfactory to the Tenant

appointed by the Landlord,

(c) "Bay Department Store Building" means the,
depaitment store building constructed within

· the area outlined in RED on Schedule "C", as

.from time to time alt?red, reconstructed or
expanded,

(d) "Bay Lease" means this lease as from time to
time amended, .

(e) "Bramalea Lands" means the lands and premises

described in the First Parcel of Schedule "A"

and the buildings an.l improvements other than,

the Bay Department Store Building constructed
thereon, as from tiine to time altered, recon­
structed or expanded,

(f) "Commencement Date" means the date referred to
in section 3(1) named by the Tènant in accord­

ance wiih the provisions of th? Construction
Agre_ement on which the Tenant wil 1 open the
Bay _Department Store Building for business,

(gJ "Common Facilities" means the common ar'e a s an d

utilities from time to time furnished and maintained
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I

t

I
I

t

I

I

I

f

by the Landlor d
, or which the Landlord shall cause.

. ·;:; - .. ,

be. nîaint?ined from time to time on the Bramalea Landi

. and on the Peripheral Lands and on' the Eatôns Lands

for the use in common of the Tenant and all others

entitled thereto and their respective officers,
agents,employees, customers, invitees and licencees

_and wiihout restrictiig the g?nerality of the fore­
going comprising the Parking Facilities? access roads

driveways, entrances and exits, sidewalks, malls,
enclosed ma Ll s, ramps, landscaped areas, Ln t e rLor

and exterior stairways, es calators, elevators,
passageways, first-aid stations and co m fo rt stations,
but excluding such facilities provided exclusively

in connection with buildings constructed on the

Periph.e.ral Lands.

(h) "Construction Agreement" me ans the Agreement

the Landlord and th.e Tenant, puzsuan t to clause
7. 00 of _which. this Bay Lease was en te red in to,

"Demised Premises'' means the lands and premises

outlined in RED on Schedule ••c••.together-with

the Bay Department Store Building,

r

I

I
(i)

made the 5th day of
I

May , 1972, between

(j) "Eatons" means The T
.. Eaton Company Limited or

The T. Eaton Realty Company? Limited or a

company in respect.of which. the majority of

the voting shares are beneficially owned by or

are directly or are indirectly controlled by

The T-. Eaton Company Limited or. any company

which might subsequently replace it from time

to time as the company having control of the

retail store operations in Ontario of the

Eaton group of c6mpanics,
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I

I

I

I

I

I

I

I

I

I

I

I

t

I

f

I

f

I

(k) "Ba t on s Agreement" means the agreement made

the· 8th day of: October , 1971, between the

Landlord and The T. Eaton Company Limited and

The T. Eaton Realty Company, Linii t e d, as the

same may be am·cndcd from t;i,me to time,

(1) ."Batons Department St.ore" mea!ls the retail
department store constructed on the Eatons

Lands, as from time to time altered, recon­

structed or expanded,

(m) 11Eatons Lands" means the lands and premises

described in the Third Parcel of Schedule "A"

and the buildings and improvements constructed
thereon,' as from time to time altered, r e co n-

..
structed or expanded,

(11) "Green Lands" means the lands and premises

outlined .i.n GREEN on Schedule 11C",

(o) "Landlord" means Bramalea Consolidated
I

Developments Limited and its successors and

assigns as owners .of the Bramalea Lands,

(p) "lessees" means the occupiers of any premises

in the Shopping Centre, and includes owners,

tenants? sub-tenants, licencies and concession­

aires, and "lessee" means the singular th•reof·,

(q) "Minimum Rent" means the annual m.i n i mura rent
referred to in section 4(1),

(r) "Parking Facilities'' means paved parking areas
provided- and maintained by the Landlord or
which thi Landlord shall cause to be maintained

;

from· time to time on the Bramalea Lands arid. on

the Eatons Lands arrd on the Peripheral Lands·

for transit, non-contra?t parkers for at
least 5.5 cars p.c r 1,000 square feet of total
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leasea?lc area bf retail. premisei on the Bramalea

lands,· ali in ac?ord?nce with applicable muni­

cipal requirements and in accordance with this
Bay Lease,

(s) "Peripheral Lands" means the lands and premises
described in the Second Parcel of Schedule "A"•

(t) "Proportionate Share" of any amount means that
portion of such amount which the total gross
leaseable area from time to time of the Bay

Department Store Building is of the total gross
leaseable area from time to time of all retail
premises in the Shopping Centre (including the
Bay Department Store Building) to which such

amount relates,

(u) "Real Property Taxes" means all general taxes,
locai improvement rates, sch o o L ta_x.es, levies,
rates, duties, assessments and charges from

,'

time to time imposed against real prbperty by

municipal or other governmental authorities
having jurisdiction, but excludes business

taxes,

· (v) "retail premises" ?ncludes premises used for

zetail, service,_ governmental and commercial

purposes but does not include premises used

exclusively as business o.r "p.rofes'sional ·o:ffices
and not on the same level as a.nd directly·
accessible from any enclosed mall,

.(w) "Shopping Centre" means the Bramalea Lands and

the Eatons Lands and tho buildings and improve­

ments constiucted thereon,

(x) "Term" means tho entire term of this Bay Lease

until sooner terminated, including tho term ai

doscribod under section 3(1), nnd any period
of bvorholdlng t? which section 3(3) applies,
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CALCULATION OP AREAS

6

l, (2) Wherev?r in this Bny Lease reference is made to the

are as follows:

size of any area or areas or the gross leas?able area of any

premises or the amount of any payment is required to be

deter•ined in riference to the size of any area or ar?as or
the gross leaseable area of any premises, such reference in the

case of any enclosed area or areas shall be deemed to mean the

size 01 such area or areas measured• from th? out?ide surface
of the ;exterior walls, doors and windows (including walls, doors:

and windows separating such premises from any mall) and from the

centre line of all interior walls separating such premises from

the adjacent premises. All such sizes shall be conclusively

established by an Architect's Certificate.

l
I

I

I

'

I

I

I

'

SCHEDULES

1. (3) The Schedules to this Bay Lease form part hereof, and

Schedule -"A" - First Parcel - The Bramalea Lands
f

Second Parcel - The Peripheral Lands

I

I

I

I

I

I

.

I

I

!

'
Third Parcel - The Eatons Lands

· Schedule "B" - List of tenants
Schedule "C" - Plan showing lands describ_ed in

Schedule "A"
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' ARTICLE I I

• 7

I

I

I

I

I

I

I

I

I

I

I

I

I

I

I

I

I

I

I

DEMISE

DEMISED PREMISES

2. (1) The Landlord hereby leases the Demised Premises to
the Tenant and the Tenant hereby leases the Demised Premises from.

the Landlord for the Term and upon and subject to the covenants,
obligations, agreements and conditions expressed in this Bay

Le as e,

COMNON FACILITIES

2. (2) As an essential term of this Bay Lease, fundamental

to the execution and delivery of this Bay Lease by the Tenant and

as appurtenant to the Demised Premises; the Tenant, together with
and in common with all othe:rs entitled thereto -and their
respective officers, agents, employees, customers, invitees and

licencees, shall be entitled to the' use and benefit of the Common

Facilities.
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ARTICLE Ill

CANCEL I,ATION OF TERM

•

TERM

If the Tenant shall. remain in possession as an

The Tenant shali' have the option to terminate this

The Term shall commence on the 28th day of March

3. (3)

OVERHOLDING

3. (2)

3. (l)

I

overholding tenant of the Demised Premises after the Term,

save
pur??ant

to an agreement between the Landlord and the

Tenant, the Tenant shall be deemed to be a tenant from month

to month at a monthlf rental equal to '1/lZt? of the annual

rent applicable _to the period of overholding as provided. in

section 4(1)(b) and otherwise upon all the terms of this Bay

Lease, modified as is appropriate to such a monthly tenancy.

calendar month in which the day immediately preceding the date

of commencement o·f the Term occurs.

.1973, and end on the 101st anniversary of the last day of the

Bay Lease as of the 36th anniversary of the last day of the

calendar month in which the day immediately-preceding the date

of commencement of the Term·occurs and ls of each successive

10-year anniversary of such day thereafter. Such option, if
e.xercised, shall be e.xercised by the Tenant by not less than

12 months' prior written notice to ,the Landlord.

TERM

(

I

I

I

I

I

I

I

I

I

I

I

I

I

I

I

I

I

I

166 



• ••···
9.

of Canada, and without deduction,· abatement or set-off, an

annual M,inimum Rent for the Demised Premises as follows:

ANNUAL MI.NIMUM RENT

The Tenant shall pay to the Landlotd in lawful money

(iii) One Hundred and Eighty-six Thousand Dollars

($186.000.00) per annum for the next 12

months of the Term;

ARTICLE IV

RENT

-

(vi) Two Hundred and Twenty-six Thousand Dollars

($226,000.00) per annum.for the next 372

?onths of th? Term;

{v) Two hundred and Sixteen thousand dollars
($216,000.00) fo? ihe rieit 12 months tif

the Term;

(vii) One Hundred Thousand Dollars ($100,000.00)

per annum for the balance of the Term.

(iv) Two Hundred and One Thousand Dollars

{$201,000.00) per annum for the next 12

months of the Term;

(ii) One Hundred and Seventy-one Thousand dollars
($171,000.00) per annum for the next 12

months of the Term:

(a) an annual Minimum Rent of

(i) One Hundred and Twenty-Eight Thousand,

Five Hundred Dollars ($128,500.00) per

annum for that portion of the Term from

the Commencement Date until the first
anniversary of the last day of the

calendar month in which the day immediately

preceding the Commencement Date occurs;

•

4. (1)

!

I

I

'

'
•

I

I

I

I

I

I

I

I

I
I
I

'
'
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10

ADDITIONAL RENT

of Canada, and without deduction, abatement or set-off (except

as provided in this Bay Lease), Additional Rent for the Demised

Premises eqùal to the aggregate of

In every case such annual Minimum Rent shall be payable in equal

monthly installments in advance, payable upon the first day of
·each calendar month during the Term, without. any previous notice.

or demand of the Landlord, and shall be appropriately apportion­
ed in respect of any broken portion of a year or calendar month

in respect of which such annual Minimum Rent is payable.

The Tenant shall pay to the Landlord in lawful money

•

dliring any part of tho Tèrm which consists of

a period of overholding as.described in

section 3(.3), an annual Minimum Rent equal to

the annual Minimum Rent which was applicable

to the part of the Term immediately prior to

the commencement of the period of overholding .

(b)

4. (2)

I

I

I

I

I

I

I

(

I

I

[

(a) the Tenant1s Proportionate Share of the amount

by which the total cost and expense incurred or
accrued by the Landlord ?r est}mated by the Land­

lord to be required by it to operate, maintain,
rebuild, replace ind repair the Common Facilities
exceeds insurance pr?cieds paid to the Landlord

with respect thereto and the total amo un t received
by the Landlord from fees charged by it to any

persons using the Common Facilities except pursuant
to a lea?e of premises in the Shopping Centre and

except pursuant to the Batons Agreement. Such
.•.. ...,.. ....

Î

INlT!AL !cost ?n? ;:x?ense shall spe?ifically1 include, with-I •1? ?ut limitaiing the generality of the foregoing, Real
\:::d::==l,rope:rty

Taxes, business taxes, promotional and

advertising expenses, gardening and landscaping,
insurance premiums, heating, air-conditioning,
repaving, line l'.ainting. li4ih.t:1ng, signs, sanitary
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excluding only original acquisition and const uct,lb
ion costs; costsincurred in repairing any

premises on the Bramalea Lands other than the
Common Facilities and depr?ciation and financing

rubbish, garbage and other refuse, including

.. depreciation on and/or rentals o f machinery and

equipment used in connection therewith, reasonable

managerial and administ_rative expenses and the wages

and salaries of personnel (including any benefits
paid) to implement such services, to direct park-

I
I
I
I

I

I

•

ing and to police the Common Facilities and INIT!

Lands or to the Common Facilities, o.1'\d. ·

(b)

and mortgage charges applicable to the Bramalep
I INIT!

1-k
the cost of providing chilled water to the Denii.

.!;;,11,A_?

•

Premises as set out in Schedule "D" .

CALCULATI\)N OF ADDITIONAL RENT

4. (3) The Additional Rent shall be paid and adjusted with

I

I

I
-

I

I

I
.•

refeirenee to a fiscal year of 12 calendar months, which shall be

a calendar year unless the Landlord shall have selected a fiscal
year which is not a ca Le nd ar year· by wri?tèn notice to the

Tenant pr,ior to the Commencement Date. Promptly after the

Commencement Date, the Landlord shall advise the Tenant in

w?iting of its estimate of the Additional Rent for the fiscal
year or broken portion of the £iscal year, as the case may be,

which commenced on the Commencement Date, and on or before the

commencement of each succeeding fiscal year which commences

during the Term, the Land lord s ha I 1· advise the Tenant in writing
of its estimate of the Additional Rent for such fiscal year or

(if applicable) broken portion thereof immediately prior to the

end •Of the Term. Such estimate shall in every case be a

reasonable· estimate a n d based wherever possible upon previous

operating experience, and shall bo accompanied by reasonable

pa rt I cu Lar s of the nunnc r in which it was arrived at.
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PAYMENT OF AOOITlONAL RENT

MODIFICATIONS OF ADDITIONAL RENT

EXAMINATION OF STATE1'!ENTS

4, (6) (a) ln the event ihat any repair, replacement or re­
building of the whole or any part of the Common Facilities is of

capital nature, the cost of same shall be e x t en.de d over a period
of years based upon· generally accepted 11:ccounting_ pr o c e du re s and

there shall be included in any"statenicn{'of Additional Rent only

that portion of •uch cost attributable to the period of time to
whith any such statc?cnt rciatcs, ·

but not more often than quarterly a statement certified by one of

the officers -of the Landlord showing in reasonable detail-.
supported by such evidence in verification thereof as the Tenant

may reasonably require the amount of Additional Rent to be paid

by the Tenant to the Landlord in the case of the first such

statement from the Commencement Date, and in the case of each
I

.

subsequet? such statement from the date to which the immediately

pre ce din; such statement was made up., and w_i thin 30 days after
the delivery to the Tenant of each such statement, the Tenant

shall pay the amount thereby shown to be payable.

At any reasonable time within 90 days after the

The Landlord shall forward to the Tenant periodically

4. (5)

4. · (4)

delivery to the Tenant ·of the stateme-nt. referred to. in section
4 ( 4), the Tenant shall have the right a0t _its own expense by

its. officers or auditors to examine the records of the Landlord

relating to s.uch statement, to establish or confirm the amount

of Additional Rent payable fo_r the· period to which such state-.
ment rel ates. Where such statement or exam in at ion dis clos es an

overpayment by the Tenant, the amount of such overpayment _shall

be paid b? the Landlord tb the Tenant within 30 days of the date

of such examination or statement. The Landlord s ha Ll ensure that

all such records shall be available at the Shopping Centre or at
the offices bf the Landlord in Toronto or Bramalea, for examination
by the Tenant during regular business hours.

I

I

.--·
I

I

I

I

I

I

I
I

I
I
I

I
I

I

I

I
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I

I

I

I

I

I

I

(b) In the event that the amount of the contributions
payable.by the Tenant pursuant to section 10(2) together w"ith the_

amount of the Tenant's Proportionate Share of the promotional and
?diertiiing expenses referred to in section 4(2) exceed in the
aggregate the maximum amount allowable pursuant to section 10(3), ·

the amount of such excess shall be paid by the Landlord.
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ARTICLE V

OCCUPANCY OF DEMISED PREMISES

USE OF DEMISED PREMISES

S. (1) The Dcmis.ed Premises shall be used continually for the

purpose of a first rate merchandising activity in the business of
'

a re ta I I department st o re under the principal name used by the

Tenant in its retail department store operations, if any, in Ontario.
The Bay Department s tor-e Building shall remain open for the conduct

of such business during such hours as the Tenant and the Landlord

shall agree upon from time to time. In the conduct of such

business for the purpose and in the )llanner .aforesaid, the Tenant
·

may grant licences or concessions for the use or-occupation of a

total of not more than 20% of the gross Le as e ab Le area of the
Bay Department Store Building and the provisions of section 16(1)

shall not apply to such licences or concessions,

OUTDOOR SELLING

S. (2) In connection with the.use of the Bay Department Store

Building·, the Tenant or a licensee or concessionaire of the Tenant·

may use .a portion of the Parking F;J-ci 1 i ti es not exceeding 10,000 ,

square feet and adjacent to the Bay Department Store Building for
I

outdoor sefling, notwithstanding that such use

parking, and may fence and cover the same, butI

may ?isplace some

provided the period

of such use shall be restricted to not more than 6 successive months

of each ca l endar year and that at the end of.each such period of

use such portion.is restored to its condition existing prior to· the

commencem?nt of such period of use, and provided also that the

location of such outdoor selling area shall not unreasonably inter­
fere with-access and freedom of movement within the Shopping

Centre and shall not be deemed to reduce the parking index for the

Parking Facilities below the minimum required by.this Bay Lease,

nor shall such o ut d cor selling area be included· in the gross

leaseable area of the Bay Department Store Building.
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RESTRICTIONS

•
' '·

'·

·
1 ··

. 1

(a) any purpose other than a ret.ai 1 department

store in accordance with this Bay Lease,

S, (3) Notwithstanding the provisions of sections 5(1) and

5(2), the Tenant shall not use or permit any part of the Demised

Premises or the outdoor selling area ro"ferred to in section 5(2)

to be used for or with respect to or in connection with any of

(b) a store conducted principally or :in part for
the sale of second-hand goods (except resale
of trade-:ins), war surplus articles,
insurance salvage stock or fire sale of
merchandise damaged· by fire, except in the

event of a fire taking piace in the Bay

Department Store Building and then only for

sale of merchandise damaged by such fire
during the period of 50 days immediately

following such fire,.

I

I

l

l

I

l

!.

r

I

the following purposes:
•

•

(c) in whole or in part for a retail food super­
market,

ûU · an auction,

(e) a pawn shop,
. . .

(f) any operation in any l?ne of merchandise in

which operation a .p rac t Lc e is made of

fraudulent or deceptive advertising ·or sell­
ing procedures;

provided that after the expiry of the initial 61-year period of

the Term, the Tenant shall have the right to use and operate not

more than 30,000 square feet of- the Bay Department Store Building

as a rotait food supermarket.
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I
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SIGNS

s. (4) The_ Tenant shall be entitled to have identificatfon
signs, upon the exterior of the B_ay Department Store Building and

upon or over the entrances to the Bay Department Store 'Bud Ld Lng

from any mall,similar in size and character to those generally
used at the other department store buildings, as the case may be,

operated in Canada by the Tenant or its subsidiaries, and such

other signs as it may desire .to have and which are consistent
with .. the Landlord's general sign policy and _have been approved

by the Landlord, which approval sh.all not be unreasonably with.­

held, Illwninated signs shall be lighted during all hours when­

the Shopping Centre shall be open to the public. The. Landlord's

sign policy for signs in the f'arking Facilities and upon the

exterior of all premises on the Bramalea Lands save and except de-

partment stores and food sup?rmarkets shall be subject to the

. approval of the Tenant, such approval not to be unreasonably

withheld.

•

16
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ARTICLE VI

''

or occupant nor- the. Bay Department Store Building shall be re­
quired to ope? for business during such periods _when it may be

OP[;.RATION OF SHOPPING ·cnNTRE

USE OF BRAMALEA AND EATONS LANDS

Common Facilities to be used continually as a part of the Shopping

Centre in accordance with the highest standards in the shopping

centre industry. The Landlord will use its best efforts to ensure

that all lessees or occupants of retail premises on the Bramalea

. .

.
!

.

Landlord, except with th.e consen.t of the Tenant, shall not us.e

or permit any, enclosed Diall on the Bramalea Lands to be used

for any purpose which 1dll obstruct such mall in any way.

Notwithstanding the provisions of section 6(1), the Landlord

The Lau d.Lor d covenants to

Lands, including department 1s tores, shal 1

during all hours when the Bay Department

be open for business except that no lessee

Notwithstanding the provisions of section 6(1), the

The Landlord shall cause the Bramalea Lands and the

(2)

unlawful to be open for business.

6. (1)

u•e its best efforts to prevent anyone ?rom using the Common

Facilities for any purposès other· than those for which they were

intended and except in ·accordance with· sec.tian 6(2) and without·

limiting the generality of the fotegoing, not to allow merchandis­

ing, promotional or advetti sing activity or municipal or pub.li c·

functions in the Common Facilities, ex_cept those which are for
the bene fi.t; -o f the Shopping Centre as a whole and which do not.
unreasonably interfere with access to or the visibility of the

£ay Dep?rtment Store Building or with orderly merchandising

activil:iës in the Shopping Cerrt re. The Landlord shall not· permit

the Bramalea Lands or tha Common Facilities to be used for any

other purpose.

6.

I

Lands a1d the Eatons

be open for business

Store Building shall

RESTRICTIONS

I.

I

I

I

I

I

I

I

I

I

I

I

I

I

I

I

I

I

I
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NO BARRIER BETWEEN MALLS AND BAY DEPARTMENT STORE BUILDING

(d) a pawn shop,

(.c) an auction,

(e) any operation in any line .of merchandise in

which operation the lessee is making a

practice of fraudulent.or deceptive

ad'vertising or selling procedures.

Except as otherwise 'provided iri this Bay Lease, the

(b) a store conducted principally or in part for
the sale of second-hand goods (except resale
of trade-ins), war surplus articles,
insurance ialvage stock or fire sale stock

or the sale of meréhandise d amage d by fire
except in the event of a fire taking place

in such premises, and then only for sale of

merchandise damaged by such fire during the

period of 30 days Lmme d â at e ï.y following such

fire,

shall not use·.or permit any part of the Bramalea Lands to be

used for OE with respect to or in conn?ction with any of the
following purposes:

(a) qny pur?ose other than as part of a regional.

shopping centre in accordance with this Bay

Lease,

. 6. (3)

I
I·

I

I

I

I

I

I

I

I

I

I

I

I

I

l

Landlord sh a I 1 not. erect, construct or place or permit to· be

erected, constructed or placed Or permit to continue. on the

Bramalea Lands .any gate, door, feiice, barrier or other obstaclo
whether fixed or moveable or alter any grade I_evel or permit any

promotional Or morchandising ilctivity which in any manner woul<l

prevent or interfere with freedom of movement by f1oot between

any
mall?

passageway, or walkway and the Bay Department Store
Building .(luring the. hours when the Bay Dopartmont Store Building

is 0110n for business.

., .

176 



-• --··•

NO BARRIERS BETWEEN BAY DEPARTMENT STORE BUILDING AND MALLS

Tenant shall not erect, construct or place or permit to be

erected, constructed or placed or permit to continue on the
Demised Premises any gate, door; fence, barrier or other obstacle
whether fixed or moveable or alter any grade level or permit any

promoti?nal or merchandising activity which lq any manner would_

prevent or interfere with freedom of movement by foot between any

mall, passageway, or walkway and the Bay Department Store

Building during the hou:rs when the Bay Departme-nt Store Building

is open for business •.

I

I

6. (4) Except as othe"i·wiso provided in this B.ay Le ase • the

CONTROL OF COMMON FACILITIES

6. (5) The Common Faci"lities shall at all times be ·under

the control of the Landlord and the Landlord shall be entitled to
(a.) construct, al ter, maintain, ope:rate and poli ce

the same and to change the area, location and

a·rrangement thereof provide.d that, save and except

for expari:sion by department stores and food_ supe:r-_

markets, the Landlord shall not make any substantial
changes or altérations tti the Common Facilities
without the approval of- the Tenant, 1 such approval
not to be unreasonably withheld,

(b) restrict parking by the Tenant and by lessees and

occupants of the Shopping Centre and their-respect­
ive officers, agents and emp-loyees to employee

parking areas,
{c) employ all p.e rs onne I and make all rules and

regulations pertaining to and necessary for the•

proper operation and mad nt e n an ce ·of the Common

Facilities, and

{d) with the consent of the Tenant not to be unreason­
ably withheld, charge fees to any pers6ns using
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I

the Parkin@ Faciliti;? provided that the Tenant shall
not be deemed to be unreasonable in withholding its·
consent if the charging of such fees is n o-t a common

practice in shopping centres of a similar size or n a t u:

located in that part of the Province of Ontario

presently comprised of the Municipality of Metro­

politan Toronto, the Regional Municipality of York,

and the Counties of Ontario? Peel, Halton, Wentworth

and Simcoe.

The Landlord shall do and perform such things therein and with respect
thereto as in the use of good business judgment shall be advisable
with a view to the improvement of the eommon Facilities and of the

convenience and use thereof in connection with the Shopping Centre.

RULES AND REGULATIONS

6. (6) The Landlord may from time to time establish reasonable
/

rul-es and regulations, which s h a Lf not be Ln con s â s t en t with the t e rms

of this Bay Lease and which shall be subject to the approval of the

Tenant (such approval not to be unreasonably withheld), applicable to

all lessees in the Shopping Centre and· governing the use of the Common

Facilities. The Tenant shall comply wîth such rules and regulations
so long as the same are uniformally enforced throughout the Shopping

Centre. The Landlord shall use its reasonable efforts to enforce such
:é- rules and regulations.
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ARTICLE Vif,

TAXES

TENANT'S TAXES

7. (1)
.

During the Term the Tenan? shall p.ar and discharge

as rent, on or·before the date when the same or the installments
for the

sa,e
become due

(a) all Real Property Taxes levied, rated, charged

or assessed against the Demised Premises;

(bJ every tax and licence fee in respect of _the

business conducted on or from the Demised

Premises or in respe.ct of the occupancy there­
.of by .the Tenant, including without limitation
all business taxes and rates, water and garbage
ta:ices, rates and licences and all operating

'

charges for water,· gas, electric power and

other rates for utilities supplied to the
Oemised Premises as determined b·y meters

supplied by the Land Lo rd for the Demised

Premises;

but nothing herein shall require the Tenant to pay any taxes,
rates or charges levied·against or in Tespect of the income or

•

capital of the Landlord. All such Real Property Taxes, business
taxes, rates, fees and charges payable by the Tenant hereunder,
including each and every installment thereof, shall be paid when

due subje-ct only to the right of the Tenant to defer payment

thereof in certain circumstances as provided by 's e ct Lon 7(4).
The Tenant shall also pay all penalties and Ln te re s t imposed
With respect to arrea.rs of su eh payments. W.henevor the Landlord

shall reasonably request, the Tenant shall e,xhibit to the
· Landlord r c cc Lp t s or other appropriate evLd e n c c as to tho due

pay111c11t o.f su ch Roal Property Taxes, b us.Ln os s taxes, rates, focs
anti i:hargcs.
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LANDLORD'S TAXES

----?•-- -

2,

7, (2) The Landlord shall pay or caµse to.be paid all Roal
- Property Taxes, business taxes, licence fees and chargcs levied,
rated, charged or assessed against the Bramalca Lands except
those which the Ten an t Ls :required to pay pursuant to section
7(.1), but nothing herein shall require the Landlord to pay any

taxes, rates or charges levied against or in respect o_f the

income or capital of the Tenant. All such Real Property Taxes,

business tues, fees. and charges payable by the Landlord. here­

under, including each and every instal lmen t ther.eof, shall be

paid when due sub j e ct only to _the right of the Lan d Lord to defer

payment thereof in certain circumstances as provide.d by section
7(4). The Landlord shall also pay all penalties and interest
imposed with respect to arrears of such payments. Whenever the

Tenant shall reasonably request, the Landlord shall exhibit to

the Tenant receipts or other appropriate evidence as to the due

payment of such Real Property Taxes, business taxes, fees and

charges;

DETERMINATION OF ASSESSMENTS

7. (3) For· th_e purpose of e.stablishing the amount payable
by the Tenant pursuant to s e ct Lcn 7(1) and. the .amount of Real

Property Taxes to be .included in the Additional Rent, the parties
1"ecognize and acknowledge that it is necessary to establish the

assessments upon which such amounts are based, beirig the

assessment in the first case ot the.Demised Premises and in the
second ca.se of the Common Facilities. If such separate
a ss.e s saane's or any of them are not made by the municipal or

other governmental authorities to which such a.mounts. a re payable·,

the Landlord and the Tenant shall use their best efforts to· hav e.
I -

such separafe ass_essments made or, failing that; sufficient
official

in?ormation
to determine what such. separate assessments

would have been if thoy had boen made, and if assessments are

..

•. ·,i.
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I

I

I

I

I

I

I

I

I

m.ade on a basis diffcreri.t £rom the ba·;is contemplated by this Bay

Lease (for example, if the Common Facilities.arc not separately

assessed but allocated. in por.tiqn;i,::to the assessments of the
. '

.
·. : ?- ; ·:?

. -

. Tenant ancr-others) the Landlord al),f Téfr?t shall use their best

efforts to have such basis of assessment converted to the basis
contemplated by this Bay Lease. However, in the event and to the

' . '

extent that assessments consistent with the basis contemplated by

this Bay Lease cannot be obtained from the municipal or other
goverr,mental aunho r â t.Les imposing them, the Landlord and the

Tenant shall allocate the total assessment of the Bramalea Lands

and the Demised Premises in a manner which is equitable and con­

sistent with the basis of assessment contemplated by this Bay

Lease so as to arrive· at the separate. assessments mentioned in

the. first sentence of this section 7(:S) and which are required
fo:r the application of the provisions of thi? Bay Lease. In so

doing, the· parties· shall have regard, as far as possible, to the

folloW.ing 1pTinciples:

'

(a) regard shall be hid, where relevant., to such

official separate ass essinents as are

available from the municipal or other
gov?rnmentai authorities having jurisdiction
and to the official basis upon which they

were made;

(b) available ass es smerrt s of b ud l clings and

Lmprcv emen ts in the Br;unalea Lands and the
Demised Premises shall be allocated to com­

ponents for which separate assessments are
to be arrived at in proportion to the original
actual construction cost (excepting trade
fixtures) of such buildings a?d improvements,

but if buildings or improvements not ·part of

original con?truction arc invol?cd, regard
.

··.
. .

:

shall be had 1:o" changes in ccnst'ru cc Lc n c,l)sts
....-,,
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I

I

I

I

I

I

I

I

and also to the relative ages of such buildings
and improvements; nnd

(c) available assessments of land in the- Bramalea

Lands and the Demised Premises shall be

al Lo c at ed to- èomponen ts for which separate
assessments are to be arrived at in proportion

to the areas of the component portions of such
1 ands.

ln the event that__
the Landlord and the Tenant cannot agree upon

the. required _allocation of assessments, the allocation shall be

determined by arbitration pursuant to this Bay Lease but having
r-egard to the basis of determination set out in this section 7 (3).
The allocation which is either agreed or determined by

a:r?itration shall, until such•time as there is a change in assess­
JRents, be binding upon the parties and the s epaz-at e assessments

so arrived at shall be applied to determine the respective
obligations of the parties with respect to the amount payable by

the Tenant pursuant to section 7(1) and also the amount of Real

Pr()perty Taxes included in tne Additional Re:i:tt. If any Real

Property Taxes, business taxes , licence fees or charges become

due befo;re such determination has been made, the Landlord may

make a reasonable estimate of the allocation which shall not bind
t"he parties but shall nevertheless be adopted for the basis of

the interim a.mounts r_espectively payable by. them, and when the

allocation of assessments has been finally computed, the parties
I

shall p.ro111p,ly

. payment by- ,he

be.

TAX APPEALS

make the appropriate re-adjustment and1 addi t:i.onal

Tenant or repayment to the Tenant, as the case may

7. (4) The Landlord may appeal any official assessment, or.

the amount of any Roal Property Taxes, business taxes, licence
focs or charges b asc d thereon :relating to· tho Bramalea Lands and
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I

I

I

I

I

I

I

I

I

the Demised Prcmisos, and tho Tenant may appeal any official
assessment of any Roal Property Taxes, business taxes, licence
fees or charges relating to the Demised 'Premises or, where the
Tènarit's obligations are directly or indirectly affected there.
by, relating to any portion of the Bra1nalea Lands including
the Common Facilities. In connection with any such appeal, the

party appealing may defer payment of any· Real Property Taxes,

business taxes, licence fees or charges, as the case -may be,
payable by it to the extent permitted by law and provided that

•
no part of the Shopping Centre is thereby rendered subject to
sale or forfeiture, that the appeal is diligently prosecuted to
completion ànd, in the case of a deferral by thé Tenant, that
such security as the Landlord· may reasonably require is given

for the payment o·f the amount thereof payable by the Tenant

including penalties or interest resulting from deferred payment.

Neither the Landlord nor the Tenan't shall institute any appeal
I

without nltice to the other and, where their interests do not
conflict rnd in particular where the appeal is being made in
order to achieve a re-assessment which is consistent with the

basis contemplated by this Bay Lease, each shall extend its co­

operation and assist_ance to the oth-er in respect to such appeal.
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DISCHARGE OF TENANT'S OBLIGATIONS

owner and operator of the Demised Premises shall

8. (2) In the discharge of its -obligations under section

8(l) and without limiting the generality of section 8(1), the

Tenant in the same manner and to·the same extent as a prudent

8, (1) · Subject to section 4.06 of the Construction Agrl;lement.

the Tenant shall maintain th·e Demised Premises and keep

or cause the same.to be kept in good repair and in a cleàn,
orderly and safe condition (both inside and outs ide}. and in a

good and workmanlike manner promptly do all such work and make

all necessary repair?, and subject to Article XIII, make all
necessary rebuildings and re.placements (structural or otherwise),
ordinary as well as extraordinary, and foreseen as well as

unforeseen, including all such repairs, rebuildings and replace­
ments which as a prudent owner thereof it should do or make. to

properly maint.ain and operate the Demised. Premises and the

water, sewer and gas connections, pipes and mains comprised

therein.

ARTICLE VI II
MAINTENANCE

'·

(a) supply and maintain qr .caus e to be installed
and maintained adequate water, gas, sewage

and electric power services within the Demised

Premises where the same are required. for t_he

proper operation thereof,

OP DEMISED PREMISES

. .

I

MAINTENA?CE
I

I

I

I

I

I

I

I

I

I

I

I

I

I

I

I

f

(b) ieep the Bay Department Store Building proper­
ly heated and air?conditioned and maintain

adequate lighting therefor as necessary
during the hours that the Bay Department

Store B'uilding shall be. open for business.
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EXCEPTION TO TENANT'S COVENANTS

MAINTENANCE OF BRAMALEA LANDS.

the. Common Facilities and keep or caus? the same. to be kept in
good repair and in c Le.an , orderly and safe· "condition (both inside
and •?tside), and in a good and workmanlike manner prom?tly do all
such work and make all necessary repairs, and subject to Article
XIV, make.all necessary :rebuildings and l'eplacements (structural
or otherwise), ordinary as well as extraordinary; and foreseen

as well as unforeseen, includ;ing all s u ch repairs, rebuildings
and replacements which as a prudent owner thereof it whould do or
make to property maintain and op.e r a t e the Bramalea Lan ds and s uch

Common Facilities and the water, sewer and gas. c c n n e ct Lo n s , pipes
and mains comprised therein, belonging thoreto·or connected thcre­
wi th or used in the ope r a tLons thereof.

the expiration of the '36th year of thé Term and each successi v e

10-year period thereafter the Bay Department Store Building

shall be ?amaged or destroyed to an extent such that according to

the· reasonable estimate of the' Tenant -t he : cost of repairing and

rebuilding it.shall exceed 25% of the replaèement cost
(excluding the replacement val tie of foo.tings, foundations and

pavements) of the·Bay Department Store Building the Tenant may,

by notice in writing to the Landlord given wi thiri 60 days

after the happening of such destruction or damage, elect to
terminat.e this Bay Leas e , in which event this Bay Lease shall,

terminate as of the date of the giving of such notice, rent
and all olh.er amounts. payable by the Tenant hèreunder shall be

paid and djusted to such date oi termination, the Tenant shall
be :relieved of its obligation to repair or rebuild the Bay·

Deparuent Store Building and the Tenant shall assign to the
Land;iord all its interest in all insurance policies and any

proceeds which. ·may be payable th.ereunder in respect of such

damage or destruction,

I

I

I

I

I

I

I

I

I

I

I

I

I

I

I

-

I

8. (3)

8. ( 4) ·

If within the poriod of 2 years immediately before

The Landlord shall maintain th.e Bramalea Lands and

'.
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DISCIIARGll OF LANDORD1S OBLIGATIONS

'
8, (S) In the diicha?ge of its obligations under section
8(4) and without limiting the generality of section 8(4), the

Landlord,in the same manner and to the sa?e extent as a prudent
I

I

owner anr operator of the Shopping in accordance with the highest
standard in. the shopping centre industry shall

•

(a) supply and maintain or cause to be installed
11nd maintained adequate water, tas, sewage

electric p owe r s e rvd ce s an_d other utilities to

all parties of the Bramalea Lands where the_

same are required for the proper operation
thereof and of the Demised Premises,

(b) provide and maintain, at least to the extent
from time to time requd re'd under all pro­
visions of this Bay tease, suitable and

adequate Common Facilities for use in the
condùct of business in the Shopping Centre

'

by the Tenant ind by Les s e e s of the Bramalea

Lands and their respective officers, agents,
employees, customers, invitees and licencees,

(c) _keep the Park Ln g F_acili t?es properly striped
and otherwise marked, police the Parking

Facilities and supervise the flow of traffiç
therein whenever reasonably required, keep

the Parking Facilities free and clean of refuse
and debris and keep.the Parking Facilities and

all paved uncovered areas of the Brama-lea Lands

free of snow. and â ce ,

(d) keep every enclosed mall open and prope_rly

heated and air conditioned and maintain adequate

-?lighting therefor and· for the Common Facilities
including adeq?atc lighting of the Parking

Facilities as necessary during the hours that
the Bay Department Sto.re Building shall be

open for business, nnd in any even? during
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I

I

I

I

I

I

I

I

I

I

I

I

I

I

I

I

I

each business day from at least Dne-half hour

before sunset until at lease one.:hal:f hour aftc1

the close ?f business of the Bay Department Star

Building,.

(e) if any escalators or other pedestrian trans­
portation facilities are provided in the Common

Facilities, operate and maintain such escalators
and other ?edestrian transportation facilities
in good condition and repair,

(f) establish and maintain archit?ctuial and

operational harmony within the Shopping

Centre,

(li) keep all flower beds suitably planted· and when

reasonably necessary cut and weed all grass,
prune and spray all trees against insects
and d l s e as es , water and fertilize all grass,
trees, shrubs and flowe.rs. as required to

maintain a well landscaped appearance,

(h) operate the Shopping Centre as .a first rate
merchandising activity avoiding any merchandise

or. promotional· activity. anywhere in the

Shopping Centre which w.ould lower such standard,
and shall re?uire such stahda?d from all·
occupants of the Shopping Centre· including

other·retail department s t or-es j
(i) provide competent and full time management

for the operation of the Shopping Centre and

promotional •ctivities within the Shopping

Centre, and provide office fa?ilities in the
· Shopping Centre for such ma:nageilient

..

EXCEPTION TO LANDLORD'S COVENANT

8, (6) If within the period of 2 yearl immedi•tily before
· the e xp Lr a t.d on of the 36th year of the Term and each successive
10-yoar pcririd thcriafter the Bramalea Lands shall be damaged or
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I
I
I

I

I

I

I

I
I

I

I

I

I

I

I

I

I

I

destroyed to an extent such thlt according to the reaso?able

estimate of tho Landlord the cost of rep.airing or rebuilding
shall exceed 25% of the replacement cost (excluding the replace­
ment value of footings, foundations and p•vements) of all
bui i ldings and improvements, in the aggregat·e, and if the Land­

lord gives notice in. writing to the Tenant within 60 days after
the happening of such damage or destruction, and if the Ten an t
shall have available to it any further option to terminate this
Bay Lease pursuant to section 3(2) which it has not yet.exercised,
then unless the Tenant within 30 days aftei receipt of such notice
from the Lan d Lo r d waives the next 2 succ·eeding options to
terminate this Bay Lease as provided in secti?n 3(2), the Landlord

may elect to terminate this· Bay Lease, in· which event this Bay ·

Lease shall terminate upon the expiration of such 30 day period
and rent and all other amounts payable by the Tenant h e r-eun d e r
shall be paid and adjusted to such date of termina?ion and the
Landlord shall be relieved of its obligàtion to repair or rebuildI

such buildings and improvement? and the Tenan:t sh1all within 60 days

·after s ch date of termination vacate the Bay Department Store
l\uilding and shall not be responsible for any want o.f repair
therein notwithstanding the provisions of section 8{1).

•
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ARTICLil IX

LBASES TO OTIIER LESSEES

I· LEASES OJl RETAIL PREMISES

•

LANDLORD TO PERFORM AND ENFORCE LEASES

LANDLORD TO PERFORM AND ENFORCE EATONS AGREEMENT

the covenants, obligations and agreements of the· lessor contained·

in every lease of retail p rend ses within the Bramalea Lands and

shall prom1,tl)' enforce the observance and performance. of all the

covenants, obligations and agreements of the lessees thereunder.

The Landlord shall obS:erve and promptly -perform all

The Landlord shall observe and promptly perform all

Without t?e ·consent of the Tenant which shall not(1)

(2)

(3)9.

9,

the covenants, obligations _and agreements of Bramalea

Consolidated Developments Lin\ited contained in the Eatons Agree­
ment and shall promptly enforce the observance and performan.ce

of all the covenants, obligat:i,ons and agreements of Ea t cns "

thereunder. Except with the consent hf the Tenant, the Eatons

Agreement shall not be surrendered or amended_ in any way that
materially adversely u?fccts tho Tenant.

be _unreasonably withheld the Landlord 'shall not lease any retail
premises, w.ithin the Bramalea Lands unless it be a lease to any

.
I

person, firm or corporation named in,Schedulç 11B11 provided that the

premises demised under such lease ar? in a location .and are to be

used for a purpose which will not unreasonably interfere with the

merchandising_ balance of the Shopping Centre or are .p re n i s e s not_

fronting on an? mall which would not otherwise be letsed at a

reasonable rental for such premises and· are premises· not si tuate

within 80 feet of·the mall entrances to the Bay Department Store

Building. The Landlord shall from time to time consult with.the

Ten?nt on a plan allocating types of use to ·various l?cations com­

prised in the Bramalea Lands. Prior to.any lease being executed,

the Landlord shall s ubzd t, ·.the name, location_ and use of the

proposed lessee to the Tenant for comnen t v-"
'

,.

9.I

I

I
I

I

I

'
I

I

I

I

I

I

I

I

I

l
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ARTICLll X

MERCllAN'l'S I ASSOCIATION MEMBilRSHIP

merchants• association.

MEMBERSHIP BY LESSEES

MEMBERSHIP BY TENANT

The Landlord shall cause a mer ch an t s": association to

So long as

(a) Batons and every lessee of retail department

store premises is a member of the merchants•

assotiation referred to in section 10(1) and

pays a contribution thereto which is in the

same ratio of g ros s ï e a s e ab ï e area of the

pre.mises demis_ed to such Le ss e e or océupied by

Eatons, as the case may be, as the contribution. .
.

I

paid by the Tenant is of the gross l?aseable

area of the any Department Store Building, and

(b) the Tenant continues to approve 0£ the

policies, by-la1?s and activities of such

association, pro v Ldcd t.h a t such app rov a I

•

(c) I'es s e e s which in accordance with. generally
accepted shopping centre practice are not

. usually requir.ed to become members of a

merchants' as s o c â n tion,

(b) lessees w.hose ·

leases ar e datëd prior to
March 1, 1971,. and

(a) lesseei in possession prior to Mar?h 1, 1971

l O. (2}

.

.
be formed to which all lessees of retail premises within the

Bramalea Lands, except,

10. (1)

within the Bramalea Lands shall become and remain members of such

shall be required to be.members. The L"andlord shall use its best
efforts to ensure that Batons. and all lessees 0£ .retail premises

, .

I
I
I
I
I
I
I
I
I
I
I
I
I
I
I
•
I
I
I
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shall not be unreasonably or arbitrarily

the Tenant. shall be and remain a member of, participate in an d

support the activities of such association and pay a contribution
.

to such as.sociation equal to 2S% of the total contributions paid

to such association by all members of such association other than
the Landlord, the Teriant, Batons and lessees of retail department

store p remd se s , So long as the Tenant continues to pay itscontributif» thereto,. the Landlord shall also pay a
1c'ontribution

to such association equal to the lesser of the proceeds to it of

percentage rentals under leases 0£ retail premises within the
Bramalea Lands or the amount paid by Eatons,

PROVISO

33

10. (3) Notwithstanding the provisi.ons o.f section 10(2), the

•

Tenant shall not be liable to pay any contribution to the
merchants' association referred to in section 10(1) in excess
of an amount equal to lOt per square foot per annum multiplied
by the gross leaseable area of the Bay Department Store Building .

•
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ARTICLli XI

COMPLIANCll WI'l'.11 STATUTES AND BY-LAWS

COMPLIANCE BY LANDLORD

11. (1) T,e Landlord shall comply with and confotm t-0 the requirement?
.
of every a,plicàble lawful statute, law, by -Taw and ordinance, .with

every applicable lawful regulation or order affecting the operation,
condition, maintenance, use or occùpation of the Bramalea Lands

and the Common Facilities including t-he construction thereof and

the making of any alteration or addition therein or thereto,
whether or not such construction, alteration or addition be

structural or be required on a cc oun t of any particular purpose
for which the Bramalea Lands or .tb.e Common Facilities is used
and whet li.er or· not Such· requirement, regûlat ion or order· be of ·a

kind now existing or within the contemplation of the parties to
this Bay Lease.

C.OHPLIANCE BY TENANT

11. (2) Subject to section 4.P6 of the Construction Agree?ent

the Te:n?nt shall comply· with· and conform to the require·ments

of every applicable lawful statute, law, bjr.:.law and ordd nan ce , ·with·
every applicable lawful regulation or order affeèting the operation,
condition, maintenance, use or o c cupa tji cn of the Demised

Premisès inclu.ding the construction t.he re of and the making of
any alteration or addition there.in or the r e t o , whether· or not
such construction, alteration or addition be strüctural or be

required on account of any particular purpose for which the
Demised Premises are used and whether or not such r equ Lrenenz ,
regulation or order be of a kind now existing o? within the
contemplation of the parties to this Bay Lease.
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INSURANCE

ARTICLll XII

insurance against destruction or damage br.

fire and those additional perils contained
in the.extended perils endorsement of such
insurance company ,or companies including,
but not so as to limit the generality of
the foregoing, the perils of windstorm,
hail, lightn?ng, explosion, riot, impact
by aircraft or vehicles, smoke damage,

sprinkler leakage and malicious dimage to
the extent of the full replacement·value
thereof but excluding· th.e replacement

The Landlord shall take out and maintain with respect

(a)

LA.NDLORP1S INSURANCE

12, (l)
to the Brama.lea Lands and the Common Facilities and at the requestof the Tenant furnish to the Tenant certificates of a policy orpolicies of an insurance company or companies -reasonably acceptableto the Tenant of:

I

r

r

f

(

r

f

r

I

value of footings, foundations and pavements,

(b) if any boiler or pressure vessels are
operated on the Rramalea Lands and the­

-
,

I

Common Facilities, boiler and pressure
vessels ins?rance up to a limit of not
less than $5DO,OOO.OO,

(c) public liab_ility and property damage

insurance up to the limits of not l e.s s•

than $1.000,000.00 for any one occurr-
ence.
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TENANT'S INSURANCE

12, (2) i The Tenant shall take out and maintain 1with :respect
to the Djmised Premises and at the rc qùes t of the Landlord.

furnish to_.the Landlord certificates of a policy or policies of.

an insurance company or compan Les reasonably acceptable to the
Landlo:rd of:

(a} insurance against destruction or damage by

fire and those additional perils contained

in the extended perils endorsement of such

insurance company . or companies Ln'c Lu d Ln.g
,. . . . . .

WAIVER OF SUBROGATION

l

I

I

I

I

I

I

I

f

12. ( 3)

but not so as to limit the generality of

the. ,fo;regoing, the perils of windstorm,

hail, l?ghtriing, explosion, riot, impact by·

aircraft or vehicles, smoke damage,

sprinkler leakage. and malicious damage, to.

the extent of the full replacement value

thereof excluding the r-e'p l a cemen t value of

£ootings, foundations an.d pavements,

(h) i.f tmy boiler or:pressure ve_ssels are
operated on the· Demised Premises boiler·
1uid pressure vessels insurance up to a

liJllit of not less than $500,000.00,

(c:) - public liability and property damage insur­

u.ce up to ·the linits of not less than

$1,000,000.00 .. for any one occurrence.

The insurance-policies ti:i'ken· out and maintained
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pursuant to sections 12(1) and 12(2) shall provide for.waiver of

subrogatioh ag?irist.the La?dlord and the Tenant resp-0ctivcly

and all other comp an i es respectively owned, -op e r at e d or controlled

by or affiliated to any of them.

SECTION 6 MORTGAGES ACT

APPLICATION OP PROCEEDS OF INSURANCE·

taken out and ·maintained pursuant to ·sections .12(1) (a) and

12(2) (a). shall be in· form reasonably satisfactory in detail to the

Landlord and the Tenant so as to assure the ·availability 9f the
proceeds of such policies for the purposes of restoring the

Bramalea Lands, the Common ·Paci li ties. and the Demised Premises, as

th.e case may be, to their respective conditions in- which they ,1ere_
I

immedi.atelyl prior to the occurrence with respect to. which such

proceeds art payable.

-each mortgagee whose interest is shown in any policy of insurance

taken out and maintained under sections 12(1)_ and 12(2) the

written acknowledgment of such mortg.igee to the effect that not­
withstanding the provisions of section 6 of The Mortgages Act,

R.S.O; 1970, and amen dmen ts thereto, the rights of such mortgagee

to any insurance proceeds shall be subject to.the application of

such insurance proceeds in disêharge of the obligations of the

Landlord or the Tenant, as the case may be, under s e c tLon s 8 (4)

and 8{1) and such proceeds shall be so applied.

l

l

I

I

I

r
I

I

I

I

I

I

I

12. (4)

12. (SJ'

Each of the Landlord and the Tenant shall obtain from

Subject_ ·to section 12(4.), all policies of insurance
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ARTICLE XIII·

EXPANSION AND ALTEltATION. BY THE TENANT

EXPANSION AND ALTERATION OF BAY DEPARTMENT STORE BUILDING

13. .

(1) Subject to the ?rovisions of section 13(3) the Tenant

shall have the right at any time and £rom time to time to. al ter,
œ e con s truct or expand the Bay Department Sto·re Building which

shall be It Ill times a department store building appropriate £or

its intended use, shall be architecturally compatible with the
Shopping Centre and integrated with afiy enclosed .mall in the

manner in which it was so integrated at the time of its originalI

t I •

constructio ,

·

shall be located upon t·he· ·nem.isÎÎd Premises and? i£

necessary, pon the expansion ar.e a .marke-d on Schedule "C" and shall
have not less· than the gro.ss .le as e ab Le area which it had when

initially constructed (being about 132,000 squ are feet). _The -Tena.nt

shall _pay to the Landlord all expen9es incurred by the Landlord

in providing any addition.al Parking Facili_ties required under this
Bay Lease by reason of such enlargement or expansion of the Bay

Department Store Building if and to the extent such enlargement or
expansion of thi Bay Department Store Buildint increases the gross
leaseable area of the Bay Department Store Building to more than
250.,000 square feet. The Bay Department St.ore Building may be

vacant and unoccupied in whole or ln part during anr alteration,
reconstruction or expansion thereof, but only if and to the extent
and so long as it is reasonably necessary, and in any event not for
any period in excess of thirty (30) days _unless the Landlord shall
have consented (such consent not to be unreasonably withheld).

: CONSTRUCTION BY· THE TENANT

13, (2) Any substantial alteration an d any reconstruction o r
expansion of the Bay Department. Store Building shall be performed
in accordance with the plans and specifications which have been
approved by the Lundl'?rd pursuant to section 13(3)and in tho p o r­
formancc of- every a Lt-e r a t Lon , reconstructio11 a·nd e xpans f o n of tho
Bay Dcrartmcnt S?orc Building, the Tenant will pcFform all work

196 



I

I

I

I

I

I

I

I

I

I

I

I

I

I

r

..involved in a good and workmanlike manner and in accc rdanc e with

the general !tandards which were applicable to the initial
construction of the Ilay Department Store Building, and subject to

section 15{1) will -comply with all appl_icable muni?ipal by-laws
and other legal requirements pertaining to s uch work.

SUBMISSION OF PLANS AND SPECIFICATIONS

13. (3) Prior to the commencement of any construction on the lands

comprised in the Demised Premises of any buildings 6r imjrovements·

in addition to the buildings and improvements constructed pursuant

to the Construction Agieement and prior to ?ffecting any tubstantial
alteration or demolition in the exterior design or construction of

. . .

the buildings 'and improvements constructed on the lands comprised .in

the Demised Premises, the Tenant shall deliver the plans and

specifications for the design and construction thereof and showing

the nature, location and s.Lz e thereof to the Landlord for its
approval, but such approval shall not be unreasonably withheld

· pro_vided the l'equirements of th:i.s Article XIJI are otherwise com­

p?ied with.

RENTAL AFTER TENANT''S EXPANSION

13, [4) If the Tenant shall determine to construct an expansion

of the Bay Department Store Building pursuant to. this Article XIII,
and the Landlord gives notice that it desire? to negotiate with a

view to arriving at an agl'eement whe.;reby the Landlord will con::truct.
such expansion, the Landlord and Tenant shall negotiate in good

£ai th with .a view to arriving at an ag r-e eraen t whereby the Landlord

will ccns ta-uct i such expansion, including the amount of additi_onal

annual Minimum Rent to be paid und e r this Bay Lease in respect of
such expansion as compensation to· the Landlord, but if agreement
th_ereon has not been r_eac·hed within 60 days after the approval of

the plans and specifications therefor, the Tenant shall have the

right to proceed with the construction of such expansion at its own

expense.
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RESTRICTION ON TENANT'S EXPANSION

13;
__

(.s") Any oxpansI cn of the Bay Department Store Buildï'ng shall
not occur until after the expiry of 7 y e a r's 'after the Co'mmen.cemcnt

Date unless tho gross leaseable area of the Eatons Department Store
is increaied during the said 7 year period in. which event the Tenant
shall be entitled to increase the gross leaseable area of Th.e Bay

Department Store Building up to but not exceeding the gross leaseable
area of the Eatons Department Store.
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ART1CI.E XIV

EXPAN'SION ANI> ·ALTJ:RATJON BY. THfl LANiJl,ORD

41

At any t 'ime and from time to time the Landlord shall

LANIJl,ORD' S • llNLARGl!MENT

14. (1)
· be entit1èd to alter, reconstruct or increase the gross Le as e ab Le ·

area· of the Shopping Centr-e and the buildings on the Eatons Lands

to not more than 1,200,000 square feet. Evéry s uéh alteration,
reconstruction or increase shall b.e ar chd t e c tu r-a Ll y. compatible with th,

I

I

remninde r of the Shopping Centre and shall be integrated with. any en-

I closed mall. No such alteration, reconstruction or increase shall
reduce the gross leaseable.areà of the Shopping Centre to less than

I

1·

the Bramalea Lan ds of any buildings or improvements ill addition
to the buildings and improveme11ts heretofore constructed on the·
Bramalea Lands and to be constructed on the n'ramal_ca .l,a,nd$_ p_µi:­

suant to the Construction Agreement-_ and prior·-to. malÙnt:··:,di·)/

changes in the Parking ,?cilities, access ronds, driveways, er entrances
or exits comprised ln the Common Facilitias, and piior to effect?

improvements on the Bramalea Lands. or make 'any changes in the
Parking Facilities, access roads, dri?eways, or entrances or exits
comprised in the Common Facilities, or effect any substantial
alteration or demolition in the external ·design or construction
of the buildings and improvements constructed on the Bramalea
Lands, except pursuant to plans and specifications approved in
t.he manner provided in section 14 (3),

SUBMISSION .OF PLANS AND SPECIFICATIONS

265,000 square feet. In ?onnèction wi?h every such aiteration,
reconstruction or increase the Landlord shall construct additional
Common Fac?lities necessary for the use thereof as a part of the
Shopping C?ntre

p_rovided however, that the Landlord
1shal

l not permit
the gross

ieaséable
area of the department sto re premises in the

Shopping Centre other than the Ea.tons Department Store and the Bay

Department Store Building to exceed the greater of 121,000 square
feet or the gross- leaseable area at any one time of the Bay Depa,;tment

Store_Building.
CONSTRUCTION ON.THE BRAMALEA LANDS

14. (3)

The La_ndlord shall not construct any buildings or

Prior to the c?mmencement of the construction on. .

(2)14.

I

I

I

I

I

I

I

I

I

I

I

I

I

I
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design _and construction

im.provcmcrits constructed

------·

ing any substantial alteration or demolition in the external lie-
. .

sign or.eotstruction.of thc?buildings and

on the )lraralea Lands', the Landlord shall _deli ve r to the Tenant

plans and specifications for the exterior
thereof and showing the nature, location, site and proposed use

thereof. Within $0 days after the delivery to th e Tenant of

such plans and specifications, the îehant may·revise· the same by

delivering its :revisions and the reasons .for the same to the Land-
.

lord and within 30 days after the.delivery to the Landlord of such

revisions and reasons the Landlor.d may further revise such plans
and specifications by delivering its further revisions and the .

reasons for the same to the Tenant. The delivery of such'revisions
and further revisions and the reasons for the same shall continue

until such plans and specifications as so revised have been

approved by the party to whom they or such revisions or further
revisions and the :reasons for the same were la.st delivered. Such

plans and specifications as so revised shall .b e d e emed to have been

approved by the party to whom such, plans and speci.fications. or such
,·

revisions or further revisions and the reasons· for the·same we:re

last delivered if such party fails to deliver its revisions or
further revisions and the reasons for the same within the time

.aforesaid.

APPROVAL

14. (4) Within 90 days after the initial delivery to the Tenant
o.f plans. and speci fi cations for any cons truètion, change, alter­
ation or demolition by the Landlord permit:ted 'by this Bay Lease the
Tenant shall approve the same as :revised in accordance· with section
14(3) if the effect of its failure to do so would be to prevent
such construction, change, alteration or demolition provided that
such construction, change, alteration or demolition shall not
reduce the parking index for the Parking Facilities below the
miniJDum :required by·· this. nay Lease.

RESTRIC1'JON _ON LANDLORD'S ENLARGEMENT

14. {5) {a) Tho Lau d Lo r d shall. not c cn s t ruc t; any b u Ll d l n g s

or st:rutturcs on the Green Lands without the
. t
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consent. of. the Tcn11nt save and except for
(i) a parking deik constructed on that part

of the Shopping _Centre situate between the

northerly limit of Clark Bou l e va rd and the

south-westerly and north-easterly productions
df the line of the south-easterly wall of the
Ilay Department Store Building.

(ii) buildings and structures under the parking
deck,

(iii) pedestrian walkways, an d

(iv} landscaping.

(b) The Landlord ·shall not ch ang e or permit to be

chariged the use of the Shopping Centre as a

shopping centre nor permit the construction, use

or op?ration of any de?artment store premises in'

the Shopping Centre other than the Bay Department

Store Building, the Eatons Departmpnt Store and the

_ depar.tment store premises situate on the second Lev e .

of the enclosed mall and sh'own on Schedule "C", with•

out the approval in each instance. of the Tenant,·
such approval not· to be unrea.sonably withheld p rov Lde

that the Tenant may unreasonably withhold approval

if the Landlord· requests same prior to the expiry of

the first 6 years of the Term.

I .,..
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ARTICLE XV

PERIPHBRAL LANDS AND DATONS LANDS

.
CONSTRUCTION ON PERIPHERAL. LANDS

rs. (1) No buildings or improvements shall be constructed on

the Peri?heral Lands except in accordance with a plQt plan which

has been app r-cved in the manner provided in section 15(2).

SUBMISSION OF PLOT PLAN

15. (2) Prior· to the commencement 0£ any· c.onst.ruction on the

Pè ri phe r-a l, Lands of any 1:mildings or I ap rovemen t.s , the Landlord

shall deliver to the Teriant a piot plan showing th? location, size

and proposed use o.f such b11ildings or improvements and the..re?

lation th ere o f to the Shopping Cent1ie. Within SO days after the

delivery to the Tenant of such plot plan the Tenant: may revise the

same b:)" delivering its revisions and the reasons foT 'the s at1e to

the Landlord and within 30 days after the de1i?ery to the Landlor<l

of such :i;-evisions and reasons the Land Lo nd may further revise such

plot plan by jelivering its £uTther revisions and the. t;reasons

the same to th\e Tenant. The delivery of such. revisions and
.

further revisions and the reasons for the same shall continue

£or

until

such plot plan has been approved by the party to whom such plot
plan or such revisions or further revisions and the t-easons for

the same were last delivered. Such plot plan as so revised 5hall

be deemed to have been approved by the party to whom it or such

revisions or further revisions and the reasons for· the same r.rere ·

last delivered if such party fails to deliver it;s revisions or·

further revision's and the reasons for t.he same within the ti11tll'

aforesaid.

APPROVAL

IS. (?) Within 90 days after the initial ·cfe}ivery to tbe
Tenant of the plot plan for any c ons tr-uc tLon on ·the Periphcr?l
Lands by the.La.ndlord.pe:rmU:ted by this Article the Tcnant·s:,a.ll

approve the same as revised in nc e or-dan c e with section 15(;2) i£
the effect of its ·failure to dei se> ·w.ould .be to prevent sucb
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CONSTRUCTION ON BATONS LANDS

RESTRICTIVE COVENANT ON PERIPHERAL LANDS

•

run with the Peripheral-Lands ·in favour of the Demised Premises,
the Landlord covenants that during the initial 36-year period of
the Term it will not use or permit any part of the Peripheral

construction, provided that as a mlnimum requirement no such con­
struction shall obstruct the full visibility of the bay Dcpartmcn?

Store Building from Highway No. 7 along a ?orri<lor 60 feet ln width
and from Clark Boulevard airing a corridor 60 feet in width,

In the event of construction or expansion, alteration

To the intent that the burden 01· this· covenant shall

or reconstruction of buildings and improv.ements on .th e Ea tons lands,

the Landlord shall deliver to .t.h e Tenant a copy of the plans. for the

exterior design and construction thereof and showing the nature,
location and s î ze thereof provided such plans ·have been· submitted

to 'the Landlord.

15. (4)

Lands to be used for or with respect to ?r in connection with

retail premises unless it be with res:Pect to or in connection

with an enlargement o_f_ the Common _Faci li t_ies save and- except for re­

tail premises situate wholly _within buildings or improvem?nts

constructed on the Per.ipheral Lands and being_ designed· an d intended
p:r.imarily for patronage by the occupants of such buildings or
illlp:rovement:s.

. 15. (5)

!

'

f

I

I

I
I
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ARTlCLD xvt

Agreement provided that as a condition precedent to every such dealin

TENANT'S INTER-CORPORATE TRANSACTIONS

l>ISPOSITIONS BY THE TENANT

TRANSFERS AND ENCU.MBRANCllS BY
LANDLORD AND TêNANT

enter into any mortgage, pledge, charge, hypdthe?
I

enter into any financing arx-angement of the whole

interest in thd s Bay Lease and the Construction

During the period of 36. years after the _Commencement16. (1)

16. (2) Notwithstanding section 16(1) but subject to section 5(1),
the Tenant at any time and from time to time with out the cons e nc of
the Landlord may at any time and from time to time enter into any

mortgage; pledge, charge, hyp.othec or encumbrance or enter into any

financing arrangement of the whole or any part -.of its interest in
this Bay Lease and the Construction Agreement with -a recognized
lending institution and may sell, tranfer, lease assign or otherwise
dispose of tho whole or any part of its interest in this Bay Lelse
and the Construction Agrcernen t to a comp any in. res pc ct of which the

Date, the Tenant shall not sell, trarisfer, lease, assign or otherwise
dispose of the whole or any part of its interest in this Bay Lease or
the Const xu ct Lcn Agreement, The Tenant at' any time and from time to
time after the e.xpiry of 36 years ·after the· Conimericement Date with­

out the consent of the Landlord may sell, transfer, lease, assign

or otherwise dispose of the whole or any part of its interest in

this Bay Lease and the Construction Agreement and may at any time and

from time,to time
I

or encumbrance or

or any
pa¼t

of its

- -

. {other than any such mortgage, p Le d g e, charge , hypothecation, encum-

brance or financing arrangement)-the party acquiring such interest
shall assume an d so long as it holds such intex-est perform each of th

covenants, obligations and agreements of the Tenant under this ·Bay

Lease and the Constx-uction Agreement in the same manner -and to the

same extent as if originally named as the Tenant in this Bay Lease

and the Construction Agreement.

' -
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LANDLORD'S' llSTOPPllL CllllTIFTCATU •

----• ?.. .., .

16. (4) The · Landlord at any time and from time to time upon

not less than.IO days' prior notice shall execute and deliver to
the Tenant ·a ·?t.atement in writing certifying that this Ba yiLe a.s.e

is unmodified arid in full force and effe?t (or, if ?odiiicd, stating
the modifications and that the same is in full force and effect as

modified), and stating whether or not' there is. any existing default.
under this Bay· Lease on the part of the Tenant of which the Landlord

has notice.

TENANT'S £STOPPEL CERTIFICATE

16. (5) Tn,e' Tenant• at any time and from t;ime to. time upon not

less th art 10 days I prior notice shall execute and deliver to the
Land Lo r.d a statement in writing certi.fying t h at this Bay Lease is
unmodified and in full force and· effect (or, if modified, stating
the modificat:i,ons and that the same is in full force and effect as

11.04ified). the dates to which any amount provided in this Bay Lea s e

to be paid by the Tenant to the Landlord has been paid, and stating
whether or not there •is any -existing default under this -B!lY Lease

or the Ccns truc t Lcn Agreement on the part· of the ·-Landlord of which

the Tenant h as notice.

EFFECT OF ESTOPPELCERTIFICATES

16. (6) Any s t.a t e ment . d.elivered pursuant to the provisi.ons of

sections 16(4} or· 16(5} may be conclus·ively ;l't:!lied upon by any third
person save as to any default of which the party .giv;i:ng such

:state111ent: does not have notice at .the date -thereof.
Tf::IWINATION OF LIAlHLITY

16. (7) Upon the expiry of36 years after the Commencement Date,

and except as to any default existing at such time or at the time

of such assumption, whichever is later, the assumption of the coven­

ants, obligations and agreements of any party to this Bay : Lease in
-·

the mannar provided in this Article XVI shall relieve and discharge

such party from the pe_rformance. of its covenants, obligations anrl

agreements un dc r this Bay Lease and the Co nst r-uc t Lon Agreement
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RlGIITS OP Tl:NANT•S MORTGAGEES

16, (8) If at any time during the currency of a mortgage· of

the .Te n an tt s I eas cho t d estate, notice oxwhich has been given to

the Landlord, the Tenant shall make •default in the payment of

rcn t or in the .observance and pcrforman cc of any of its coven an ts, ob­

ligations or ag?eements under this Bay Leasc·which would give rise

to a right in the Landlord to terminate this Bay Lease, then the

Landlord, before becoming ·entitled as ag a Lns t the holder of such

mortgage to terminate this Bay. Lease, shall give to the holder of

such mortgage notice in writing of such default. The holder

of such mortgage shall have 20 days after the giving of such

notice within which to remedy such default if it shall arise
by reason of· default in the pay-ent of rent and 60 days after
the giving of such notice or such longer p e rLo d as· may be·

reasonable in.lhe circumstances within which to remedy any other

default and if such default is remedied within such time the

Laadlord shall not by reason thereof terminate this Bay Lease,

provided that if the default of the Tenant shall arise by reason

a,,f any of the events· mentioned in section 21 (1) {b), 'th en , so

long as the holder of such mortgage shall pay the rents herein

reserved and shall obs?rve and perform the other covenants,

obligations ?nd agreements of the Tenant under this Bay Lease, the

holder of such mortgage shall be entitled t·c;: pres erve its'·rights·
1

and interesrsunder its mortgage of the Tenant's leasehold estate,
and s1tall nft be obliged to reinstate the Tenant to its financial

p&sition or condition prior to the happening of any event mentioned

in :section 21 (1) (b), and provided, further that the rights and

p:ri-vil·eg•e:5 grante<i to the holder of any such mortgage by virtue of

this section shall not in .any way be de ened to al t e r , affect or

prejudice :any of the rights and remedies available to the Landlord

against the 7ênant. Any notice .to be given to the holder of such

mortgage shafl.be deemed to have been properly given if mailed by

regist-0red mail to·its most recent address of which the Landlord

shall .havi notice ..
_;o.
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RJGIITS 0?
LANOLORD1S MORTGAGEES

16. (9)

I

If at any time ·,during-
tho currency of a mortgage of

tho Landlord's estato,.notice of which has been given to the Tenant,

the Landlord shall Jl\ake default in the observance and performance of
any of its covenants, obligations or agreements under this Bay Lease

which would give rise to a right in the Tenant to terminate this Bay

Lease, then the Tenant, before beco•ing entitle? ·as againit the
holder of s uch mortgage to terminate this Bay Lease, shall give to t
holder of such mortgage notice in writing of su?h defauJi. The

holder of such mortgage shall have 60 days after the giving of such

notice or such longer ?eriod is may be reasonable in the circumstanc

within which to remedy such default and if such default is remedied

within such time the Tenant shall not by reason thereof terminate th

s·ay Lease, provided that the rights and privileges granted to the

holder of any such mortgage by virtue of this section shall not

in any way be deemed to alter, affect or prejudice any of the rights
and remedies available to the Tenant against the Landlord. Any

notice to be given to the holder of such mortgage sha:tl be deemed

?o have been properly given if mailed by registered mail to its
most recent' address of which the Teriant shall have notice.

-

.
-';:i'.

I.
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ARTICLI! XVII

LIENS

DISCHARGE OF LIENS BY Tl!E LANDLORD

17. (1) The Landlord shall pay off or otherwise discharge

51

as and when any amounts payable in relpect Jher?of•become due

any mechanics• or similar liens 0? charges that may be filed
against the Shopping Centre with respect to any work or service
performe.d or material furnished at the request ôf the Landlord

or by reason of any default in the payment of any Real Property
Taxes, business taxes, licence fees or charges for which the
Landlord is responsible and shall cause· the same to b e discharged.

DISCHARGE OF LIENS BY THE TtNANT

17. (2) The Tenant shall pay off or otherwise discharge

as and when any amounts payable in respect thereof become due,

any mechanics I or similar .li-ens or charges. that may be fi 1 ed

against the Shopping Centre with respect to any work or servi ce

performed or material furnished •t the request Of the Tênant

or by reason of any default in the payment of any Real Property
Taxes, business taxes, licence fees or charges for which the

Tenant is responsible and shall cause the same to be discharged .

•
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INDEMNITY BY. Tl!£ LANDLORD

ART lCLE XVI I I

· lNDUMN!TY

18. (1) The Landlord shall indemnify and save the Tenant harm-
less of and from any and all liabilities, damages, costs, claims,
suits or ac.t Lon s growing out of

(a) any breaèh,. vioiat·ion or non-performance of.

any covenant, condition or agreement in this
Bay Lease set forth and contained on the
part of the Landlord to be f?lfill-d, kept,
observed and performed,•

(.b) any damage to property however occasioned by
the use or occupation by the Landlord of the

·Bramalea Lands or the Common Facilities and

any injury to any person or persons,
including deaih resulting at any time there­
from, occurring· in or on the Bramalea Lands

or the Common Facilities or any part thereof
arising from or occasioned by any· cause

. whatever, except where such damage or injury
is due to the act, default or negligence of
the Tenant, or its servants, ·employees,' '

agents or contractors,

. and such indemnification in respect of any such breach, violation
or non-pe:d:ormance, damage to property, injury or death shall
survive the termination of this llay Lease,

INDEMNITY BY THE TENANT

18 •. (2) ITie Tenant shall. ind?mnify and save the Landlord
harmless of an? from any and all liabilities, damages, costs,
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c La i ms , or actions growing ·out qf

(a) any breach, violation or non-performance of

-any covenant, condition or agreement in this
Bay Lease set forth and contained on the

part of the Tenant to be fulfilled, kept,
observed and performed,

(b) an-y damage to property however occasioned by

the use or oçcupation by the Tenant of the

Demised Premises and any injury to any

person or persons, including death resulting
at any time therefrom,. occurring in or on

the Demised Premises or any part thereof

arising from or occasioned by any cause

whatever, except ·where such damage or injury

is due to the act, default or negligence of

the Landlord, its servants, employees, agents

or contractors,

and such indeJ11nification in respect of any such breach, vi-olatio_n

or non-per£orJ11ance, damage to property, injury or death shall
survive the termination of this Bay Lease,
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ARï'ICLE xrx

_\
ENPORC8MUNT OF COVENANTS

TENANT MAY PERFORM LANDLORD'S COVENANTS

19 .. (1) In ttie event that the.Landl6rd shall be in default of
any of its covenants, obligations or agreements under this Bay

. .
Le ase ·and. such default sh a l I continue· a.:fter no t I c e by the Tenant

to the Landlord specifying with reasonable particularity the

nature of such default and requiring the same to be reme d i.ed ;'

for, a period of time in excess of such period as may be rea­
sonably required .Ln the circumstances to cure s uch default, then

in addition and not in subs ti tut ion for any other rame dy which

it may have, the Tenant may remedy such default. The co s.t of

remedying s uch def,iult shall forthwith be paid by the Landlord

to thé Tenant.

J.ANDLORD MAY PERFORM TENANT'S COVENANTS

19.

cl)
·

ln the event that the Tenant sha.11 be in default _of

•

1my of its covenants, obliga.ti?ns 'o r agreem.ents 'un der this Bay

Lease and such default shall continue after notice by the

Landlord to the Tenant specifying with reasonable·particularity
the nature of such def.ault and requiring the same· to be remedied,

for a period of time in excess of such period as may be

reasonably required in the circumstances to cure such default
.

. .

or if such default s h a I 1 create any emergency which in the opinion

of the Landlord might interfere with the conduct of business

in the Shopping Centre, then in addition and not in substitution

for any other rem.edy which it may have the Landlord may remedy

such (lcefaul t. The cos ts of remedying such default shal 1 forth­

with be paid by the Tenant to the Landlord as rent under this
Bay Lease.
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COVENANTS OF THE LANDLORD

COVENANTS OF THE TENANT

1·
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20. (1)

20. {.2)

---.···-···-

ARTICLE XX

GENURAi. COVENANTS

The Tenant covenants with thb tandlord:

(a} to pay the annual rent and all other sums from.
time to time due to the Landlord under this Bay

Lease, and

(b) to observe· and perform all the covenants,
obligations and agreements of the Tenant under
this Bay. Lease .

·

The Landlord covenants with the Tenant:

(a) for .quiet enjoyment, and

(b} to observe and perform all the covenants,
obligations and ag ze emen ts of the Landlord
under this Bay Lease.

:, :,
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RE-ENTRY

21, (1) l'lhen

'

····-··. ·?··

ARTICLE XXI

LANDLORD'S REMEDIES

:, 0

/

(a) . the Ten ant shall be in default in the payJ11en t
of any rent whether 1 awfu.l ly demanded or not
and such default shall continue £or a period
of 20 consecutive days after notice by the·
Landlord to the Tenant specifying .such

default and requiring the same to be.remedied,

or

(.I:>) any goods or equipment .of the Tenant have

been sold under a valid writ of execution,

the Tenant shall make an assignment for the

benefit .of creditors, or shall ma.ke any
. .

as sLgnncnt or have a receiving order made

against it under the Bankruptcy Act, or be­

coming b ank rup t or insolvent sh.a Ll make

application for ?•lief under the provisions
of any statute now or hereafter in force

ccn cez-n Lng bankrupt· or insolvent debtors, or.

any action whatever, legislative or other­
wise, be t ak en with a view to the winding?u:e.,

dissolution or Li qud datLon of the Tenant,· or

(c) subject to sections 13{1) and 25(1)1 the Demised

Premise·s shall be vacated or become vacant or
remain unoccupied for a yiriod of 30 consecutive
days,

then and in any of such cases the then current month Is rent.
together with the rent for the 3 months next ensuing shall
immediately become due and payable, and at.the option of the
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I

Landlord the Term shall bocomo forfëitcd an d void; and the

Landlord may without notice or any form of legal process whatever

forthwith rcvcn te r upon tho Demised Prom'iso·s or any part thereof
I

. in the name of the whole and repossess and enjoy the same as of

•·

RIGHT TO DISTRAIN

its £orlliir estate, anything contained in arty statwte or law to

the cont,ary notwithstanding, provided, however, that such

forfeiture shall be wholly without prejudice to the right of the

. Landlord to recover arrears of rent or damages for any ante­
cedent breach of the, covenants, obligations and ag reeaen ts on the

part of the Tenant.

present or futùr.e statute pu:rporting to limit or qualify the

Landlord's right to distrain and agrees with the Landlo:rd that
in any of the cases described in section 21(1} the Landlo.rd in

addition to the other rights reserved to it shall have the
;right to enter the Demised P:remis es as agent of the Tenant

either by force or otherwise without bei.ng liable for any pro­
secution thereror and to take possession of any goods or

chattels whatever on the Demised Premises, save and except

any such goods and chattels as are owned by any occupiers of

the Demised Premises other than the tenant, and to sell the

same at public or private sale without notice and apply the

proceeds of such sale on account of the rent or other sums

herein provided to be pai. d by the tenant as· rent in arrears or

in satisfaction of the breach of any covenant, obligation or

agreement herein contained and the 'l'enant sha?l remain liable
for the deficiency, if any, and that notwithstanding anything

contained in the Landlord and Tenant Act; R.S.O. 1970, or any

successor'legislation or other statute which mar hereafter be

passed to ?mend the·same, none of the goods and chattels of the

Tenant at any time du:ring the continuance of the Torin shall be

exempt from levy by distress for rent or o t ho r sums provided by

The Tenant waives and renounces the benefit. of any21. (2)

I

1·

I

I

I

I

I
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I

I
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this Bay Lease to be paid by the- Tenant as rent in arrears; and

that upon any claim being made for such exemption by the Tenant,

or on distress being. made by" tho .Landlord,_ this provision may

be pleaded as an ostoppel against the Tenant in any action
brought to test the right to the levying upon arty such ?o?ds as

are named as exempted in the said statute or amendments thereto,
the Tenant waivin·g as it hereby does all and every benefit that

it could or might have ?ith regard thèfeto.

· EXCEPTIONS TO FORFEITURE

21. (3) Nbtwithstanding any other· provisions of this Bay

Lease, the non-per form an ce by the Tenant of any of the coven an ts,
_
obligatiorts and agreements of the Tenant in this Bay Lease shall
not entitle the Landlord to a forfeiture of the Term unless the

Tenant fails, except as provided in this Bay Lease, to remedy a

default in payment of rent within the time permitted in this Bay

I.ease or unless such forfeiture is ordered or declared by a

court of competent jurisdiction.
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' . . ,\RTICL!l xxrr

EXPIRATION OF .TERM

REMOVAL OF FIXTURES

5!1

22. (1) At any time prior to 60 days after the expiration
of the Term, the Tenant, if not in d.eiaul t under this Bay Lease,

may remove from the Demised Premises the fixtures and other

articles in the nature of trade or t en an t s ' fixtures bëlcinging

to it but the Tenant shall in such removal do no damage to the
.Demised Premises or to the mechanical and electrical equipment

and appliances comprised the_rein for the use of the Demised

Pre.mises or shall make good any damage which may be occasioned

thereto and if no t so removed, such fixtures and oth e r articles
shall become the property of the·Landlord.

SURRENDER OF DEMISED PREMISES

22. (2) The Tenant at the expiration or other sooner

termination of the Term shall P.eaceably s u r-re nde r and yield up

to the Landlord the Demised Premis.es and all me chan â caI and

eLe ct rLcaI equipment and appliances comprised therein for the

use of the Demised Premises in g ood and s ubs t ant i a I repair and

condition in accordance with its covenants to maintain and

repair the same.

. .

I

1
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APPOINTMENT. OP ARBITRATORS

'
.or in the Construction Ag-rcement in the event that any dispute

shall arise between the .parties or any of them out of or in any-

AR'l'I G tfl X X 1 TI

ARBJTRA1'10N

. .way_ connected id th this Bay Lease or the Construction Agreement,

or the interpretation of this Bay Lease or the Construction

Agreement, or- the fulfillment of the obligations .of such· parties
und.er this Bay Lease or the Construction Agreement or with respect
to any consent or appxcva.l to be given by any party under this Bay

Lease or Construct-ion Agreement the par.ties agree to negotiate in

good faith towards a ?peedy resolution of such dispute and, since

time is recognized to be of the-essence hereof, it is agreed that

any party may at any time give written notice to the other parties of

its desire to.submit such dispute to arbitration s.tating with rea­
sonable particularity the subject matter of such dispute and giving

the naae of the arbitrator who is the nominee of the party giving
sùcli:. notice. Within s· business days after receipt of such notice,
the other party shal 1 give notice of the name of its arbitrator to

t.he party desiring such arbitration. If any party fails to appoint

an arbitrator to be its r ep re s errt a t î v e and to notify the other
parties of. such appointment as aforesaid•, the party w?o has
appointed the arbitrator may apply _to a Judge of the Supreme

Côurt of the Province of Ontario to appoint an arbitrator to be

Notwithstanding anyting contained in this Bay Lease23. (1)

I

I

l

[

r
l

I

•
th? representative of the party which. has failed· to appoint an

arbitrator. The 2 arbi trat ors so appointed shal 1, within S

busdness ?a;rs of their appointment, appoint a third arbitrator,
and if they fail to agree on such appointment within such
period, the third arbitrator shall be appointed· by a Judge of
the suprcao Court of the Pr cvLnc e of Ontario on application
of either_ party. The 3 arbitrators so appointed shall forth-­

with p r o ce e d to arbitrate the ùispu·te betwe.cn the· parties and

....
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they shall render their d'e.cd s Lon in•writing, as soon as may

f be.practical, 'The dicision of a majority of such arbitrators
shall be final and binding upon the parties,

r

Cil

REPLACEMENT OF ARBITRATOR
I

23. ·(2) In the event of the death, resignation, incapa?ity,
neglect or refusal to act of any arbitrator and of such neglect

·or refusal continuing for a period of 5 business days after
written notice thereof has been given by any party, another

'

arbitratol" shall be appointed to l"eplace such arbitrator byI

I

•

the party1whose representative he was, or by the 2 arbitrators
if he was appointed as the thil"d arbitrator, and failing the
making of such appointment, the appoirttrnent shall be made by

a Judge of the Supreme Court of the Province of Ontario upon

application by either party.

COMP1IA.NCE WITH DECISION

23. (3) The party against whom the arbitratorJï' decision

is given shall comply with the arbitrators' decision within
5 days, or such period of time ?sis normal· and reasonable,

COSTS

23. (4) -The cost of any arbitration shall be borne in
such manner as the arbitrators may d_eterrnine.
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ARTICLE XXIV

NOTICES AND PAYMENTS

NOTICES

24. {l) All notices, demands and requests which may be or are
required to be given under this Bay Lease shall be in writing.

All notices demands and requests shall be _served personally or

sent by Canadian registered inai.l addressed in the.case of the

Tenant to it at

Hudson's Bay House,
'17 Main Street,
Winnipeg, Manitoba

and in the case of the Landlord to it at

Suiie 1902,
_

Royal Trust To·wer,
To:tollto-Dominion·centre,
Toron.to 111, On tar-Lo,

· Attention: The Secretary

or at such other place as such party may from time· to time designate
by written notice to the other. Notices, demand? ?nd requests which

shall be served in the manner aforesaid shall be deemed sufficiently
served or given for all purposes of this Bay Lease in the case of

those personally served, on the day of such service and in the case

of those given by registered mail, on the second business day follow­

ing the. mailing thereof.

PAYMENTS

24. (.2) Until such time as thé ?enant shall have received

w:ritten notice to the contrary, all payments of. rent and other

sums provided in this Bay Lease to be paid to the Landlord s_hall

·be paid to the Landlord at its address shown above and notwith­

standing any tTansfer or other disposition by t?e Landlord of

the Demised Premises or of the rent or other sums provided _in

this Bay Lease to be paid to tho Landlord or any change 0£ the
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namo and address of the payco of any·-rcnt or other.sums provided. '

in this Bay Lease to be paid to tho Landlord, tho Tenant may,

until receipt of such notice, continue to pay the rent and other
sums provided in this Bay Lease to be paid to the Landlord to
the same payee to whom and in the same Jliannor in whi th the 1 ast
preceding payment thereof was made and each such payment made by

the Tenant prior to_ the receipt by it of such notice shill to
-the extent thereof exonerate and discharge the Tenant of its
liability to pay the same.

INTEREST

63

24. (S) Any amount payable under this Bay Lease by any party
to any other party sh al L bear interest from the date- on which

the same became due to the date of payment thereof calculated at
that rate of interest which is equal to the lowest rate then

charged- for commercial demand loans by any chartered bank in
Canada plus 2% per annum.

SET OFF

24. ( 4) Any amount payable under this Bay Lease by any party
to any other party may be set off agadns t any amount due under

this Bay Lease to such party by such other_ party provided that
in no event shall any amou_nt be set off' against the annual
Minimum Rent,
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ARTICLE XXV·

GENERAL

FORCE MAJEURE

25. (1)

Bay Leas,

restricttjd

Whenever, and to the extent that any party to this
!

shall be unable to fulfil, or shall be delayed or

in the -fulfilment of any obligation in respect of

I

r

r

I

I

I

I

r

I

I

I

l

[

r

{

'

the supply or provision of any sl;!rvicc or utility or_the doing of

any work or the making of any repairs under this Bay Lease by

reason of

(a) strike,

(b) lock-out, .

(c) war or acts of military authority,

(d) rebellion or civil commotion,

(e) material or labour shortage not within the

control of either party,

(f) fire or exp Lo s Lo n , .

(g} flood, wind, water, earthquake, act of
God or oiher casualty, or

(h) any event or matter not wholly or mainly

within the control of the party hating the

obligation

all!J not càus ed by the default or act of commission or om i s s Lo'n
..

of such party and not avoidable by the exercise of reasonable·

effort: or foresight by· it, including any act or omission of

it, then such party s h a Ll , so long as any such impediment

exists, b• relieved from the fulfilment of such obligafion. and

the other pa rt y shall not be ent i tl cd to compensa ti on for any
damage, Lnccnv en Len co , nuisance or _discomfort thereby c c c a s i o'no d.
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WAIVIJRS

25. (2) No waivor by e i t h or party of any breach by the

other party of any of its covenants, obligations and agreements
I

under this Bay Lease shall be a waiver of any subsequent br o ach-
•

I

. - . •

or of an? other co?enant, obligati?n·or agteement, ,nor shall
I

•

any forebraran.ce to seek a remedy. for any breach be a waiver of
' any rights and remedies with respect to such or any subsequent

breach.
I

AMENDMENTS

NOTICE OF LEASE

by instrument in writing signed by the Landlord and the Tenant.

in this Bay Lease.

the request of the o t hez it will· execute a.nd deliver a notice
of this Bay Leaie £or registration against the title tri the
Shopping Centre an d the Peripheral· Lands, No such notice of lease
shall amen"d or alter, or s ha Ll be deemed to have amend.ed or
altered, any of the covenants, obligations or agreements contained

If any covenant, obligation or agreement of this

Each of the L.andlord and the Tenant agrees that at

This Bay Lease may not be modified or am end e d ex c ept

(SJ

(4)

(3)25.

25,

SEVERABILITY

25.

Bay Lease or the application thereof t6 any person or circumstance
!ï,hall, to any·extent, be invalid or unenforceable, the remainder
of this Bay Lease or the applicatidn of such covenant, obligatio?
or agreement to persons or circumstances other than those as

to which it is held invalid_ or unenforceable, shall not be affected
thereby and each covenant, obligation and agreement of this·
Bay Lease shall be separately valid and enforçeable to the fullest
extent permitted by law.

PLANNING ACT

r
I

I

I

I

I

I

I

I

r

I

'
r

l

2.5. (6) It is a condition of this Bay Lease that the
1>rovisi.ons of Th o Planning Act· and amo ndmon t s thereto arc
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Lease.

APPLICABLE LAW

WHOLE AGREEMENT

the appropriate author"ty for its consent thereunder.

Bay Lease or the Construction Agree-

The artic e and section headings have been inserted

This Bay Lease and the Construttion Agreement shall

This Bay ease and the Construction Agreement com-

2 5. (9)

25. (8)

be.construed in acco dance with the laws of the Province of

Ontario.

I

in this .Bay Lease for convenience of reference only and do not

form
par?

of this Bay Lease. Such article and section headings

shall not be referred to in the interpretation of this Ray

25. (7)

comp l Le d with. The La dlord at its own expense shall apply to,
and expedite and pursu diligently any required application to

prisé the whole agree ont be tween the Lan d.Lord and the Tenant.

There is no represent tion, warranty, collateral agreement or

condition affecting t e subject matter of this Bay Lease other

SECTION HEADINGS

.
than as expressed in

ment.

'

I

I

I

I

l-

i

I

I

I

I

r

J

I

CHANGES REQUIRED BY ONTEXT

ts. (.l!l). This Bay Lease shall be read with all changes of

gende:r and number re u Lred ·by th.e context.

SUCCESSORS AND ASSIG S
I

25. (11) This Bay Lc asc shall cnur e to the benefit of and
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this lease.

BRAMALEA CONSOLIDATED DEVELOPMENTS
LIMITED

THE GOVERNOR AND COMPANY OF
ADVENTURERS OF ENG D TRADING
INTO HUDSON'S BA

Per:

Per:

IN WITNESS WHEREOF the parties hereto have executed

be binding upon the partfcs horètC>i,shall be binding upon their:· ',

respective successors and assigns and shall enurc to the beriefit
of and bè enforceable by only such successors and assigns which
have agrccd with the continuing party to assume and to perform
each of the covenants; obligations and agreements of the party
to' which they have so succeeded or from which they have received
such assignment in the same mannèr and to the same extent as if
originally named in this. Bay Lease as such. party.

I

r

I

I

I

I

I

I

I

I

I

I

I

I

I

r

I

f

i
.? -'· .

'
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SCIIIJDIJl,E "A''

ALL AND SINGUI.AR those certain parcels or tracts of

all of which PARTS are shown on a re.f'e ren ce plan deposited in
The Registrr Office for the Registry Division of Peel (No. 43)

as Plan No. 43R-307.

'
lands and ?remises situate, lying and being in the Township of·

Chinguacousy, in the County of Peel being composed of part of

the East a•d West Halves of Lot 5, Concession 4, East of
I

Uurontarif Street and Part of _Block Q, Registered Plan No. 688

for the shid Township and being more particularly described asi

The Bramalca Lands·

The Peripheral Lands

The Baton s Lands

PARTS 9, 10, 11, 1.3, 15, 16, 17 and 25 subj.ect
to the right of way referred to in the Third
Parcel in, over, along and upon PART 16

PARTS 8, 12 and 18

PART 14 together with a right of way in common
with all others entitled thereto, to and from
PART 14 at all times and for all purposes, foi'
allpersons, animals andwehd c Les , in, over,
along and upon PART 16,

First Parcel

Third Parcel

Second Parcel

'
I

I

I

I

I

I

I

'
I

t

l

I

I '! '
'

J

f
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f

SCIŒDUI.!: 11 B''

I
I

I
I
I

I
I
I
1·

I
I
I
I
I
I
I
I

I

I
•

Proposed Tcnnnts
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f

I

·,
• • I

....

... ,

I

... ......

'·

,•

..

I
1.

I

I

I

I

I

I

I

I

I

I

I

I

..

D:rnk üf Nov? ?coti.1

H?t.:se:hcld Find.nec
I

I?è·kftri.al Acceptan_cc Ca?.
I

.

La...?1rn?ide Financial Corpor&tioti Ltd.

Mo:it,real Trust Co?pZàny

Tho Netropolit?n Trust Co?pany

Canaèa Pemtinent Trl.4st

Group Ltd.

. .

I

I

I

I

•

•

• ,

·;

•

...
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_-
. .,.

'
I

Po·::.1:-,<> •:;

l.llon1' r. il;,::-:x:;r Shop

..
Cont1r.nntAl

f:.irtin'r. iJ.lrbc::- Shop

Allen's o! P.V.l'..
I

r

I

I

I

I

I

I

I

I

I

I

I

I

I

'

Drcnt:.:.;i,:;è Barber- Sno;:i

rat i'..occa

Shoppers' B:iroer Shop

Tcè1s -3.-:Lrbe? Shqp

Ieor & Anèy's Hai::-styline Salon

Brentwood Barber Shop

Royal Barbe rs

,

. .

•

'
-·

·-

•

•
•

. '.

•

..

,

,

. .
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I

I
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'
'
I

'
'
I

'
'
'
I
I
I
l­

i
I

I
I
I

.: ,"'";

Ch,n·lo:; or 1.lw f(i t.z

•• Flr:r-ling - Dorc;tlw flcming

r"'t..shloncttc

.
Jo$n?h' s Coitt_u:-r:

i:?ral rs Ili"Hl.Ut.y Salon

Lavrcnce Coi f1'urc:1.

Leo:-.c' s Beauty Snlons

:-Utrio rs l!.iir Stylist
H.oàe:-n Miss it1.ir Stylists
Pogue Be?uty Salons

Rudor!er Bêauty Salon

1-:aiso:ï l..aw:--er..c:e

Che:i Roèericl-: Beauty Salon

P\t'l;:r.:'lOnd Salen

Cut & Curl

Chris's Beauty Salon

Covent:--; Tresses (Wigs)

Wig Shop

Co::.;;;.ctics - Merle Nor,..:tn ·

•

•

..

..

• ,
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· I,_ S!.t,tfon,,rv

I

I

I

I
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'
j

'
j
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1·

i

I

I
I
I
I
I

•

•

'

J,rjr.r !!111,.nv,rk C1ù-d Shop
·-Drr,nLhui-n

- llook:i

liool: I-'.:iir Ltd.

Cl. ' il ' "'h_l.1:=iSlC OOK ,
1 op:;

Can.:ida î',1ilway ?1e,1s Comp;i.ny Ltd,
.
.,

G;iri'ield llc,111

Cole's - C. Colo & Company L:L"llitcd

G::-and b. ?oy

!brae Evangol Book nhop

Sraith - W.H. Smith 4 Son Limited

Wilson's 5tationcry
B.rcnt1-1ood Books

E, De Mille Books

Ismail Kola

'

. .

. ,
..--

•

..

, ..I

'

• ,

•
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I
I
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I
I
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I
I

I

I

I

I

I

I

I

I

········--

I

c1.k1m,1

-?

I

Dl.i.ck1:; ?:ddic Black Lir,1itcd

Cruis. J.bcl

Groyhour.d·Photo Sorvico

Stov?n:; ? Jerry Stovr:ns Car.:cra Shops LiJ:iitcd

Kits C:m:cras

Strains

Fast Photo (Tentative Name}

•

-·

'.

•
....

•

I

•

'.'

•
.

•

5.
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C:A!mY /H!OPS •

I

I

I
I

'
'
'
I

'
•
•
•
-
I
•
•
I
•
•

Dutch Kottlo

Jenny Ll.nd C11ndy Shop:i

Laura Secord

.. Z:.nyn;.irds ( Cr,.n.:.da) Lirnit,od

J\lrdy Chocol;,.to!'

Nut ilouse

Ye Olde l-'.nple Shop

•

•• ,.
.

..

•

,

•
·.

·'

•

'.:

..

..

'!

.

j

I

;
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P?risian Laundry Co. of Toronto Ltd •

'
'
';.
!

g

I
,.

I

I

I
I

f

'
;1,

I
î

I
.

e
. '

_,..__

.·•·

Ast!ot Cleaners

i Bryr.nn Enterprises Ltd,

Custo;n Clear.ers

Cadet Cleaners

Çlay;,1.i.n Is Valet Service

Careful· P?nd Launèrles

Danforth C?eàners Limited

Embnssy Cleaners

l'.allmark .

Langley's Limited

Perth's

Paramount Service Stores Ltd.

;..:::
•;. ; .

•

•

•

•

,.

I

•

I

I

I

I

. ? ...

Spick lo Span Limited
I •

Subt·
cc Cleaning

Ce?tre

Wos em Gliinni.ng Cnrg?fi.'il,!i Ltd,

Jiffy One-!!our Cleaners

Nelson's Laundry_

Carlton Cleaning Carousel

•,

•'

•.

•
•

•

.....

I

I

'

,

• ,.

•
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I

I

I
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I
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.-

..

?=?ton' n
•-:o:

Simpnon' n (Simp?,on:i-Scars)

Stcinbc:rg•s

F.:i.irwca t.hcr Comp.my Limitcd

Holt Renfrew Limited

Crcenbcrfi' s .

O.;ilvy's

T? Met
.I

.PaÎcal1s

Zellcr's Limited

Wood1-1ard 's

S.S; Kr.-isge1s Q(M;,,rtl

F.W. Woolworth (Woolco!

· Towe.rs
.

S?ette
?tedma,nts

Macey's

Gi.mbles

J.C. penny

Alexanders

..

-
•

' ,.

•

.
.

•1

l

I .

I
•

i
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I

Leader Drugs Limited

Saskatoon Drugs

,

(Shoppers Drug Mart
- Starkman-Chemists)

Pla?a

Rexall Drug Co. Lilllited

l'.oore Is - George Moore Drugs Limited

National Drugs

Kent Dru3 Limited

Kir.gsdale Pharmacy

Kin?sway Phar:nacy

Koi'flcr•s

,· .

f.ainpn.?e1s - G.C. V.ainprize Drug Stores

.Drueto11n l'ha:rm11cies Limited

Hooper Druz Stores Limited

I.D, A. Drug Stores

""

. '

I

'

;

I

I

'
f

I

'

'
I
j

i
i

I

I
•

I

'J.'amblyn1s - o. 'l.'ar.1blyn li!iiit.Cld (Supe.r ,save Drug Mil.rt}
·,

Drugcraft Pharmacy

Owl Drug Store

Pinder Drugs

Isaac • s
· Phar:l\l.\cy

<

I
I
•·

• ...

.!
i
l

l

I

t
,.
!

I

• '

•

•
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-?-

Au Coin Do:. Potit11

Dü1oa Jr. Fashions

frllr.l.lo 1,:; Children's Wear

Junior Swan.? Shop

Junivr Tog Stores Limited

Kidsland

L:.\.:rencc Kiddies S_hop

Mother Goose

'

•

'
I

1

I

'

'
I
;

,,
1

i
f

I
.,

I
•

I

I

I

l

i

'

Stork Sho?

Stockl1md

Toggcry Shop Limited

Togs l.: ?oys

Tots to Teens

'Young World

l'ou!1g Ages

Young Canada Shops

I•

•

:

,

..

•

..

:

,

' .

•
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Bric Diversified Ind. Ltd,. (Stits.ky's)·

Fns.hion Fabr-Ic s Limited

Diin!'ort.h F';1l>ricr. Llmitcrl
...

,

I

:

-1

'
'

...

.

•

..

-?·-·

. ,

':' .: ...

. .

Montreal Drapcriês
I

Tjxtile

Town

Fabric .Centre

West Coast Fabrics

.
IL1.rriso111 s

•

-
'

'
'
,.

f,

f.

r
.,
•

I
"

I
,,

I
..

I
"

I
..

•
"

I
*

-
-
-
-

• r

. .
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'•?
ïl
I

I

Fl.OûTt,îS

Drôadway I-'lorir.t

Cooper l•'lori:::t

Dorelle Plorist
Heywood 1''lowcrs Ltd;

Klora Flower Shop

,·

_;,-_,.
·, ·.

'

I

' .
. '

'•

Graha:n1s - W.P. Grah;,,111 & Sons

P.ac Fr.aser Ltd.

Tidy' s - S. Tidy & Son Ltd,

White's - David W, White Flowers,

Park Florist
?-'dll.ards florist

•

.! -

..

. .

..

....

..

j

I

. .

• r . .
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' '

Coming Events (l-'..aternity) Fashions Ltd.
Chex Liliannc (Lingerie & Foundations)

Conjana Fashion Shops Ltd,

Arl.iatic 1adicn Wo11r

l,tki n11 -
l-'.o rto n At,kinn

Anjcnc, Shops lforthtown Limited

• Alpine House - Spor?swcar

llton-Lo'Jis Ltd •

Arcade Ladies Shop

Adorable Hat

Arnell1.s
I

?racmar
J:Je11

FurriersI

.

Brigètte•s Ladies Wear

Belgium stores Limited

Betty Wales

Dusine?s Giri (The)

Creeds Lii:iited

Cover; Girl

Cameron Jeffries
J.D. Creaghan Co, Ltd,

. .

. .

. .

r
I

..

'

. '

..

. ,

.

•

'

..

•

J,Al)tF:ff M•::,n

?erg•s - Ira Barg

Contessa

-

Daliµys Limited

Dresses Unlimited

D1Allaird•s Limited .

llories Millinery
DJ.y-Tonn Hats

..., ... •-.., • ....... •· 4o o",

)

t
'
,.
•

t
.

I
'

'•
'•
',,
',•
•
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-

-

-
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•

•
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I

I

!

•

..

...

239 



,. -··-· .,:,,...:. ····e····-· --- e
J,ilDTlï!l w?:An

- cont'd

;;1111ood Flynn

Evan?alino Shop? Limited

• Fairicathcr•s (Fs.mily Fair)

Fashion Craft Limi.ted

Four Seasons Sport;:ihoùse·

Fifth Avenue

Gigi
. .

•

Cooèman•s Fashion Shoppe Ltd.
. -Goodman's Lndies Wear.

Holt Renfrew t,. Company Limited

. .

'
Hollinsworth

.

Irnpor.
Bo?tiqùe

Ltd?

Jay Frocks .­

Laurent. Paquette

Lon's Furs

Lewis HOilard Ltd •

Y.aison Diana

. .

•

.. .

.·

•
< •

..

l-1.:ison Jerome

l{ade?oiselle Char:nante

· >ray Co.np;i.ny ?:united

Pink Poodle

Pannington•s Large s1ie0Shops

Paris Shops (Brantford)

.

&.-::m, S:i=n RaJ,i..-n

P.o:aat'

•

. .

• .

•

...

. .

•

,•

'1'1,t
..., .... i ...

I

f

•

240 



----- - I !

l,Ann:r. wi,:1. fl - cont Id

'
I

•

-·

...

..

•

-

•

••

•

. . :

Chl',r,?ii.nto Bridals
Fn±hio.'l

jfurs
-

G ,Y'S App:1.rcl

Consolidated b'ur:i_

Kizcll, .Ru?h & Arthur

House o! Nine {Ladies' Wear).

l-'ox•s {Osh:i.wa) Li:nit,cd, {t;.dios' Wear)

XcVicker' s Ladies Wear

Chii.r:n,:,nte Gowns

Fashion.First Apparel'

S,aba Bros.

Field's Clothing

Shirley K Fashions

Si:r,on - Julius Simon Ltd_,

S..:eet 16

Skirt 1N Sweater Shop 1.td

Travers Fox

Town & Co?ntry_Shops

Town Talk Shops

Tunis & Son Li?ited

fè)l.m Topi:: Fr-0cks

? Walker's - Stan W;ilker

· ïi.oitman's (Ontario) Limited

Stophllnie Is L.'.ldios Wear

Sabrina's Ladios Wear

i,' Sally Shops Lit1it.cd

Streeter & Quarles

Sim.:>n - Franklin SiJUon
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Shoppers Record & Tape Marts Ltd.

Melody Shop (The} ·

}Qchael's Applia'JCOS Limited

Y.at.hew• s - Tom Mathew Appliances L:b1ited

..V?S. Gallery (Picture Gallery & custoin f:rarning)

•

,
.

··?- .

. .

.•

•

·/
...Hancock Is' TV & Appliam:as

Jcy's Pram. l: Toy Shop

Kiddie Korner .furniture & Toys ·

· Lyon Is l"urniture Limted

H. Lipsen· Carpets l.i.-nitcd

Lightine UolL'11aitcd Corp. Lilllit?d

?p 4 Shade Studi.o

Li"ring Lighting

Michael's Music ¥.art

,. . .
••

,

-Aloe Domo.tor

I ...

Fllr1:lrrunr,; - TV - iUDtO

•

Ad:i;;i:i J:.ilrnituro

Art Shoppe I.imitod

llabylnnd. Limitcd

llurrouthcs Furniture Co, LiJitited

• D11.nrorth Rc.dio L:1mited

Danet ·rnteriors

Etco Electronics

Heather Hill A.ppliances.Li."l!ited

Fallingbrook Furn.tture ·

· Heintzman & Company Limited

Hnmmond Organ

•
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Sineer Sewing Machines

Storkland Furniture Limited {.Shelagh's ·of Canada)

Sam the Record Man

Mobilia Ltd-,

1-!11.cDon:i.ld !r. Willson (I,11.-.:j)s t., Lighti!lll')
.
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'
'
'
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I

I

I
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'
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'
-
•

•
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Ri.dpath•s

.llccm-d Shop

Sidley•s - M. Sidléy Li.mited
'

Robinson.'s Sporting. Goods

Alec Sherman

ShUrtlifi" (Wm,)

'loronto Hi Fi Centre

Yolles ?rniture .

Sight & Sound · ·
I

fadioland ·

?An
Pi?? ror\raits

Andqrson Fine Arts

_Park Gallery

?gal Lamps & Shades

Jordan Interiors

Lyle's House of Sound

Totem Music ·
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'

•. Arcada
. 0itt?0-Frui t. Ltd. 1

/,shlcy I il China

? J,ur.i. Leo Co.rd Shop

Abjon Ct'(lo.tive Studio

P,owring China" Gifts

Card Tree

Cavalier Gift Shops Lmted

Canadian Gift.? Handicrafts

Grant's ChiM & Gift.Shops Limit.cd

Gaylor Is Girts

Hope Chest - The (Linens)

.
Junors

Jade Gifts.

Ko' s Linen 4 Gift Shop

Lindsay Studios Limited

Maynard's Canadian-Collections

Peck•s - Gordon Peck Jewellers
J

.•rlin's
P.eid is

..

•

..

..

·,
. .

•

•
I

•.

..

,·

Rene's for Gifts

Raid Rowland - China

. Standish

ton Fay Lain.

Vivian Gifts,
Handicraft.Boutique

• ,.

. .

:

•

.•
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Clm?onu
Glnmi

...
.I

Ind:iia Gifts

Picadilly June).c ?ifts
Sanpan Oriental Shop

Capilano Hobby Shop_

pat Pourrt

Nelsons Gifts
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Aikcnhoad's Hnrtlwaro Lirail;od

D.lilcy llurdwaro

HcCllllU."111 Il !4rdwaro

?'hite_ P.ardwarc Limited •
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Dominion Hardware

Pasèàls Hardware
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Amos Jcwollor:i

Dirk's - Henry Dlrkn t.i. Sons (Ontnrlo) Ltd.
.

.

.

Fi::-btinks Jo1Jcllors

Ostran?ors Jevellers

Peoples Credit Jewellers Limited

Peck's·- Peck-Jewellers Limited

Specialty Jewellers

Swedi?h Jewellers

l'.àppin Is Jewelle:r.s

.
lfarold's Jewellery

Morse Jewellers ·

..
•

•
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•

. ..
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,'.rmotronc - Jack Ariimtrong

Bond Clothco Shop

Boauchamp ? How Limited

Bearden•s Hen's & Bo;rs' Wo11r

· · , : ,li;?dn · Juneti on

?mcron-Jcffries

Dante

. Disney's

. .

, .•

•

..

•

Pe.rey•:i Men's Wear (Bloor St.)

l?arry Rosen
H.T. Ross Distinctive Clothiers Ltd,

Elk Is Men I s lL Boy_s I Wear

ElY: ComJ?an:r

Fraser's - Jack Fràser Lim:tted

Gold - A, Gold & Sons

s & w.oasco

Grafton & ?ompany

Ga.rvey & Willmot

Griner - Bill Grlnor Ltd.
I

Hob.trling's Ltd

••Kar?e•s. ·

teff Il9YtiqYt? pµpµ? (PYpv;!.§'f;Nr?s)

Linehan's - Pat.Linehan Men's Wear

l3ob Lunny•s. Sportswear

)fare l3ouct

l'AX'lloll Is

Y.allabar1.1 Bettor Quality Hen's Wear
. .

..

.

I

·
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'
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. .· P:rCNan (Ed.)
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Sibborl"'/1D - Johnny Shapiro

Stollory

Scpour's Y.en's Wear Ltd.

Sauvo 1''rercs ·

Smith's - Willie Smith1s

Johnny Shapiro

Slack Shop .Co.

•

'

. I

Streeter & Quarles

Tip Top Tailors Lim.itcd (Dy-lex Diversified)

Thrifty ..

Toronto Family C).othiers Lilnited

The English Sheepskin Shup,

Ward - Cecil Ward

Werner's Custo.'ll Tailoring

..

?olf Gang Schoenbach Tailors

_

Hoyse of .Mann

Brtntwood Tailor?

El.wood Flynn

Dorn•s Men•.? Wear.

Pant Stop· . ·

Jùst·Jea.ns

'
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Crown P11int û. Wallpapor Company

Colling:i rfallpapàr t,, Po.int!!

CllMda Pa:$.nt Company

C:.,nadinn Pittsbur;::h Indulltrics Ltd,

Empire Paint k Wallpaper Linlitcd
i

The Gl:$.dden Co. Ltd.
Lowe Brothors.Company L:!mitcd

Routlcy1s L:ir.iited

St. Clair Paint & Wallpaper

SherJin•Williams Co. of Canada Ltd. ·

Toronto Paint&: Wallpape::- Company-

•
Rexdale 'Paint Supply

.•

United Wallpaper & Paint.
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Johnson - Howard Johnson - U,S. A.. co·. ·
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•
Smitty's Pancake House

S:i.m Pappas Caf,

LeComptoir

Le Bonjour Bûffot .{Steinberg Ca.t,l

Au Cascadcll

.
Le Y.aison Neuve

Murray's

lfoshcry {The}

Ports of Cal.1

Soboy I s Snack ll;lr ·

-?

l:l,y's Steak House

H:ot Shoppes (Versafoods)

Heritage-

Holi?ay Carden (Chinese)

)}rymAn Entorprisas Ltd. (Limited menu)

Ccasar•s Palace (Dr, Pub.)

Balmoral Cafe

Ca,a Holdinr;s î,td.
Cardian

Food P?oducts (Honey Dow)

Doll House lrustaurant

Diana Sweets

. Delli

Emlllett Kelly Carnival

Fran•s P.estaurant

George's Spaghetti Hou.se

Grenadier

.,.
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::-.c Pancake House.

':'1A Donut Co.

llrcr,twood Donut.

ru.:kY'S Restaurant.

J;t?tl11 Cly's Soup_.,,, Sand11ich

:'...;;lllet ft. Wisk

Ci ;ell.A Tea Room

r?lm Palm Restaurant

11;;1 lings Restaurant

Dog :f1Suds Restaurant

ll;r'a Restaurant

: '
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?.ftnow Surpaso Shoo StoroG

.Arliso

Alderson Shoes Limited

Bata Shoes Li.lllitcd

Barclay's Bootery

Bott.y Jane Shœ Company

'Bonita

Brown's Shoe Shop

Calderone Shoes Limited

Clark Shoes Cedarbrae Plaza

Children's Shoe Shop

Collyer Shoes Limited

•'

I

..

.•

i
l

t

..
Coquette

Dack Corporation

Dolcis (Callllda) Limited

Franch Shoes .

Ingledew•s Shoes

Kinney Shoes of Canada

,• .

:

. .

r ..
. .

.;.

. .

.

I

..

Kent Shoes·

Johnson?s - Mel Johnson

Lellis Fred

F,X. La'Salle

Murray's High· Grade Footwe.ar Ltd.

Miss Tina Shoes Limited
•

M.:iher Shoes Limited

•

•

•
•
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•

. . .
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Young's·? Harr/ Young

Young Canada Shoe Store

Ivung Is Shoés

J!alson. Shoes

Jarman Shoes0£or Men'

Town Shoes

Vanity

'l'be Villager

Trans Canada

0\/ons ? Elmes

Boward Shoos

Salon De La Dnrre

Slater Shoe (Caroda) Limited

Town Cobbler (Shoes)

Town Sho?s Limited

Saan Shoes

Thora McAn

:
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•.,.Bollosa:rio Shoo So:rvicc.
'•

Heel Dar

Ralph's Shoe Soi-vice

f Shoe Clinic •.
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Dl'f?HAT,Tr m:ors

Qoldon Dolphin Buth iloutiquo

-Cl11ra I a Leather Fashions
•

•

.Ameri - Can Girl" (Uniforms)

.
.

'

•

...
•

:

' . . .. .

•• •.
I

,.

•

'
,,,·

..

Fonnal Rental
I •

:,:::,? B?utique

Arjay Hallmark Shop

Ski Equip.nont l.i App4rol

Stl"!loter & Quarles
.

The English Sheepskin Shop

Leiither Attic

Pampered Kitchen

Hobby Town Stores Ltd,

!lobby Shop

Card Shop

Peacock_ Corsetry

Fabric Centre

' The Glov; Shop

P. & J, Pet Centre

...

Le.dies• Boutique

Kizell Lingetie ·

Import Boutique

V.?. Gallery (Picture Gallery & Custom framing;)

Thrit'ty IUding; & Sport Shop
· Spanish Village ·

•

• •

•

•
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srr:CTAf,TY /;HOP? .

-Àlpinc. !lut ,,
f

Sanpan Oriental Shop

r Roy,il Rug & Cu:rio
t • . .

Jlonoy Boutique '
•

,
Arjay Card Shop

f Exquisite ?utiquo
. '

'
Inclination •

!

I '
Nut flouse

. !

Capilano Hobby_Shop .
., . !

'.
Yo Olde ?.aple Sho,P

' Picadilly Jungle Gi!'ts I

\

t Matt Fisher .Leather
•

Locksmith Supply Ltd. . . •,

I
?

Wingwood Fair
.

< Al.Wright Sport ?hopî

t
' I.i '·' • ... '

. . .
•

.

•
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Toy World Limited

? Eland Distrihutorn Ltd. (Toys & Wheels)

Toy & Oift. Shop

Dominion Playworld

Tomcor Camen Limitf:d

Toys & Wl)eels
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Charlie Conachor

Callndine t. Baldry Ltd •

•

Truc?n Travul Sorvicos Ltd.

United Travel111asters Ltd.

01llrien Travel

World Wide Travel

..
•.
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•
. .

,.

•

..

'·

-- -----'

,.
'

.

. .

. .

. ' ?

. .

' .
•

' :•

I

?.
'

I

.

. t
•

...

•

..

'

. .

•
.

,

. .

.-

259 



·.·•.·"--

'

' ..

'·

.. '

•

. -

'••

..

•.
..

•

. :

. .

...

·,

;.

. .

•

•. .

•.• I

' ..

..

.. .

.
•

. .... • !

..

...

? • t '

. .

. .

. '
.

•

•

•

•

•

•.

. \

o:iha?a 'rl'nolesale Lin!ited

Po?cr Supilr Markets Liaitod

Steinberg's Lil'llitcd

Sobc)'1S

\

1. Ar. Food Storcu Limit.cd

i,a:::.1n1on Stores _L:1.tnited

t,oblnv•s Grocotorias Co. Lind.tod

?urr:u:v.nY.f:l':1
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fatll (l)lool' sv, W.)

.:,..:q?houns Scottish Fur House

:....,,.r4 It Wells

•

•.

•
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. . .

Sr:wr.ia MA.CHDIE COMPANIES

Sineer Sewing Ma.chino Oo!nl)aey .
·

\

S.V.OlŒ Sil.OPS

Cl:iire•s Cigar Store•

Oro-s:;o - Lou Gros.se (Mount Pleasant)

Uœtc.d Oi&ar Stores

Garfield News

lslllilil Ko1a

.
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collncut Luunio I

•
Derb)'' s Lugga.ge

•
Jl,arcourt 1

? Lugg:i.ge

!hndon Luc;ga.ge
,.

J.E. Fournier
I

..
Styla Leather C:Oods. ;

.

Y.aU, Fisher Leather
i.. .

ltr.'O:mIVE CE!-.'TRES

t't..:i T.' Eaton ec, L:J.inited

t-r.- P.o?l..Simpson éo. Limited

l'\"•hoti Say C0mpany

•

,

.

.

...

• •
I

,B.p. Oit

· ,Shell O 1 Company,

. .
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•
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J&nkok

fairlane ·

\.'COL SHOPS
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.J(ro:ir:o's - S.S. Krhsc? qonipany Lim'itod

Y,ctropolit?n Stores

Stedman Brothers Limited

Woolworth's -
J:",W, Woolworth Com_po.cy Ï4mit"od

Zeller's Limited

•
\

•

•

.

.

•,
: '.GF.NERAL

Brightis Wines Limited

Coles Sporti_og Goods Limited
. .

Qregoey·systems· {Clinié for Removal or Hair)
. .

.

. . .

·Dance Craft (Dancing Suppiies)

R. J, Gordon Importçr .; E};p()rter

Lock E?terprises Limited

Joroan Wines

liquor Control Board or Ontario

. .
. .

'

.. '·: .

, .

•

i Fred Asher "
i, . . .

. '
..

j Super Valu

Andrç:is Pappas
..

t
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?n Bardcnne \
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-J,!',n, M1111on

vaiir.ouvor Frrir.cr Park Diot?ibutors

?lly' s Limited

•

. ·-······--· ----------v.s. Gallery (Picture Gallery.& custom !raming)·

Thrift.y Riding & Sport. Shop Limit.cd

London Shop

Spanish Village

-------

· Jeanne Dorse

?lennor 1-'.a.ck

TOlll Jones

Bli,nk Bonnie

Bo,., Ton

• i

. . . '

J

..

.,
.. . '

'

1·-

·- ·•
..

..

Pomliposié
•

I

Murchie1s

Ena.
Jwire?

Kcnncdy?cDonald

Goo Sparlin&

Jo)'ce Dayt.on

Holl7bl!Fn Bailery ·

Hr, Robert.s

It?ly Dcl'oung

Coa?h ·11ouse

•
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Melody Shop (The)

Jl,ichael Is l'.u:iic Mart

Prmenade Music Centre

Sayers Music Centre

Sam the Rec:ord Han

Shoppers Record & Tape· Mart Ltd •
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,tut dolice::i

r?tloy Fooda·Lilllitod

?kor Gu&nnol

lù"!lntvood Donut llouse
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LEASE AMENDING AGREEMENT

THIS AGREEMENT is dated the 8th day of March, 2007.

BETWEEN:

MORGUARD CORPORATION and
BRAMALEA CITY CENTRE EQUITIES INC.,

(collectively, the "Landlord")

OF THE FIRST PART

- and -

HBC LEASEHOLD PROPERTY LP
(the "Tenant")

OF THE SECOND PART

WHEREAS:

A. By a lease made as of the 28th day of March, 1973 (the "Lease"), between Bramalea Consolidated
Developments Limited, as landlord, and The Governor And Company Of Adventurers Of England
Trading Into Hudson's Bay, also known as Hudson's Bay Company ("HBC"), as tenant, the landlord
leased to HBC, for and during a term (the "Term"), commencing on the 28th day of March, 1973 and
ending on the 31st day of March, 2Ô74, certain premises (the "Demised Premises") as more particularly
described in the Lease and shown outlined in red on the plan attached to the Lease as Schedule "C",
located in the mixed use complex known as Bramalea City Centre, in the City of Brampton, in the
Province of Ontario;

B. By an agreement made as of the zo" day of July, 1987 (the "First Lease Amending Agreement")
and an agreement dated the 30th day of April, 2002 (the "Second Lease Amending Agreement"), the

Lease was amended upon the terms and conditions more particularly set out therein (the Lease, as
amended by the. First Lease Amending Agreement and the Second Lease Amending Agreement, being
hereinafter referred to as the "Lease");

C. The Tenant is the present tenant under the Lease, having acquired the interest of HBC in the

Lease, and the Landlord is now the registered owner of the Shopping Centre and as such is landlord under
the Lease; and

·

D. The Landlord and the Tenant have agreed to amend the Lease upon the terms and conditions

hereinafter set forth.

NOW THEREFORE THIS AGREEMENT WITNESSES that in consideration of the sum of
Two Dollars ($2.00) now paid by each of the parties to the other (the receipt and sufficiency of which is

hereby acknowledged), and other mutual covenants and agreements, the parties agree as follows:

1. The foregoing recitals are true in substance and in fact.

2. The Lease shall be amended effective immediately as follows:

(a) Section 1(1) ofthe Lease shall be amended as follows:

(i) Subsection l(l)(r) thereof (as amended by Section 5 of the Lease Amending
Agreement) shall be deleted and replaced with the following:

"(r) "Parking Facilities" means paved parking areas provided and maintained by

the Landlord or which the Landlord shall cause to be maintained from time to
time on the Bramalea Lands and on the Eatons Lands and on the Peripheral
Lands for transit, non-contract parkers (whether at or below grade level or in

parking decks or structures), in such ratio as will, at minimum, comply with the
following: (i) within a radius (the "Parking Radius Area") of 350 feet from any
exterior customer entrance to the Bay Department Store Building, there shall be

at least 5 parking spaces per 1,000 square feet of total leaseable area of the Bay

Department Store Building; (ii) with respect to retail premises (as defined in

Section l(l)(v)), there shall be at least 4.5 parking spaces per 1,000 square feet of
the total leaseable area of all such retail premises, and (iii) with respect to
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leaseable premises other than retail premises (as defined in Section l(l)(v)), the
number of such parking spaces shall be sufficient to comply with all the legally
enforceable requirements of municipal authorities applicable to such lands";

(ii) The following shall be added as a new subsection l(l)(q.1) thereof:

"(q.1) "No Build Area" means the area shown hatched in black on Schedule "C­
l" attached hereto."; and

(iii) Subsection 1(1 )(v) thereof shall be deleted and replaced with the following:

"(v) "retail premises" means any premises which are used or available for use for
the providing of goods and/or services to the public from such premises. For
greater certainty, but subject to the exclusions hereinafter set out, any banks
(other than bank premises located above the ground floor level of free standing
buildings, which shall not be considered retail premises), any movie theatres, any
fitness facilities (other than those fitness facilities not exceeding 50,000 square
feet in aggregate and located below the grade level of the enclosed mall, which
shall not be considered retail premises), any medical or dental facilities providing
services to the public (other than any such medical or dental facilities which are
located more than 350 feet from any exterior entrance to the Bay Department
Store Building, which shall not be considered retail premises) and any call

centres are hereby deemed to be retail premises, and the following premises are
hereby deemed not to be retail premises: (a) residential premises; (b) any hotel or
motel premises; and (c) any governmental, commercial, business or professional
offices (other than those used as a call centre),"

(b) Section 3(2) of the Lease shall be deleted and replaced with the following:

"The Tenant shall have the option to terminate this Bay Lease as of March 31, 2029 and

as of each successive 10-year anniversary of such day thereafter. Such option shall be

exercised by the Tenant by not less than 12 months' prior written notice to the
Landlord.";

(c) Subsections 4(l)(a)(vi) and 4(l)(a)(vii) of the Lease shall be deleted and replaced with
the following:

"(vi) Two Hundred and Twenty-Six Thousand Dollars ($226,000.00) per annum until
December 31, 2006;

(vii) Five Hundred and Twenty-Three Thousand, Four Hundred and Eighty-Five
Dollars ($523,485.00) per annum from January 1, 2007 until March 31, 2009,
and Three Hundred and Ninety-Seven Thousand, Four Hundred and Eighty-Five
Dollars ($397,485) per annum from April 1, 2009 and through to the balance of
the Term, provided in each case that such rate(s) shall cease to apply as of the.
day before the Expansion Premises Commencement Date (as defined in section
l 3(1A)) if applicable; and

(viii) from and after the Expansion Premises Commencement Date (if applicable
pursuant to Section 13(1 A)) and for the balance of the Term, the annual amount
obtained by multiplying Seven Dollars ($7.00) per square foot by the total gross
leaseable area of the Bay Department Store Building and subtracting from such
annual amount: (A) for any portion of the Term from the Expansion Premises
Commencement Date up to March 31, 2009, NIL, and (B) for that portion of the
Term after March 31, 2009, the annual sum of One Hundred and Twenty-Six
Thousand Dollars ($126,000).";

(d) Subsection 4(2)(a) of the Lease (as amended by Section 9 of the Lease Amending ·

Agreement) shall be amended by:

(i) adding "until December 31, 2006," at the beginning of subclause (a),

(ii) deleting said Section 9 effective from and after January I, 2007, and

(iii) adding the following paragraph at the end thereof:

"The Tenant shall pay to the Landlord for each year or portion thereof within the Term,
in lieu of the amounts set out in the above paragraph ("Common Area Costs"):
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(1) from and after January I, 2007 to and including December 31, 2007, the

sum of One Dollar ($ 1.00) per square foot of the total gross leaseable

area of the Bay Department Store Building; and

(2) from and after January I, 2008 until the expiry of the Term, an amount in

each 12-month period, per square foot of the total gross leaseable area of
the Bay Department Store Building, obtained by taking the sum of One
Dollar ($1.00) and adding to it the product of One Dollar and Fifty Cents
($1.50) multiplied by the percentage increase (if any, but no decrease) in

the CPI for January of the subject calendar year over the CPI for January,
2007; provided that from and after the Expansion Premises
Commencement Date (if applicable pursuant to Section 13(1 A)), the total

gross leaseable area of the Bay Department Store Building shall be
deemed, for the purposes of this paragraph of subsection 4(2)(a) only,

not to include the gross leaseable area of the Expansion Premises. By

way of example only, if by January 2008 the CPI has increased by two
percent (2%) since January of 2007, the per square foot annual payment
for calendar year 2008 would be $1.03.

"CPI" means (a) the Consumer Price Index for all items for the City of
Toronto published by Statistics Canada or by any successor thereof or
any other governmental agency whose responsibility it is to publish such
statistics, or, (b) if such index is at any time not published, such
replacement index or system of adjustment as agreed upon by the
Landlord and the Tenant, and failing agreement, as determined by
arbitration pursuant to the provisions of Article 23.";

(e) Section 4(5) and Subsection 4(6)(b) of the Lease shall be deleted;

(f) Section 5(1) of the Lease shall be amended by adding the following paragraph at the end
thereof:

"Notwithstanding any agreement or law to the contrary, if at any time during the Term a
retail department store is not operated in substantially all of the Demised Premises for a
period of ninety (90) consecutive days (excluding any period of time during which such
operation in substantially all of the Demised Premises is prevented as a result of damage

or destruction, force majeure (as described in Section 25(1) of this Bay Lease),
renovations and other permitted temporary closures), then the Landlord may, at its

option, give notice to the Tenant to terminate this Bay Lease effective upon the date (the
"Specified Date") specified in the Landlord's notice (which date shall be no less than
ninety (90) days following the giving of such notice), in which case should substantially
all of the Demised Premises not be re-opened for business as a retail department store by

the Specified Date, this Bay Lease shall thereupon terminate and the parties will be

released from all further liabilities except for any defaults existing on or before the date

of termination and any payments or adjustments owing or accruing prior to the date of
termination. The foregoing right of termination is acknowledged by the parties to be a
contractual right that does not relate to the existence of any default by the Tenant and is

therefore intended to be available despite any stay order arising in any insolvency
circumstances or proceedings. This right does not supercede any default-based rights and

remedies available to the Landlord in the event of a breach by the Tenant under this Bay

Lease.";

(g) Section 5(4) of the Lease shall be amended by deleting in the last sentence thereof that
portion starting with "and upon" and ending with "supermarkets";

(h) The following shall be added as a new Section 5(5) of the Lease:

"RADIUS RESTRICTION

5. (5) From and after December 15, 2006 until December 31, 2027, the Tenant will

not engage in nor will it permit any person under its control or affiliated with it, whether

as partner, shareholder, lender, employee or otherwise, to engage, directly or indirectly,
in a department store business operating under the same name as the Tenant's business in

the Demised Premises, or under a similar name, or any full-line department store within

any building or building complex, any part of which is within a radius of seven (7)
kilometers from any point on the Bramalea Lands, the Eatons Lands or the Peripheral
Lands. The Tenant acknowledges that the foregoing restriction comprises a reasonable
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limitation on the Tenant's trading area in the context of this Bay Lease. Notwithstanding
the foregoing, this section 5(5) will not apply to: (a) any Tenant's store which is acquired
by or merged with another department store chain; or (b) until no later than December 31,
2007, the Tenant's retail department store currently operating as "The Bay" in the
shopping centre known as Shoppers Warid Brampton, located at the Northwest corner of
Steeles Avenue and Highway # 10, in the City of Brampton, Province of Ontario, which
retail department store ( the "SWB Store") the Tenant covenants to permanently close
and cease operating by no later than December 31, 2007. In consideration of the Tenant
permanently closing the SWB Store and ceasing to operate its retail department store
business from the SWB Store, the Landlord will pay to the Tenant the sum of One
Million Dollars ($1,000,000) plus goods and services taxes thereon. Such amount will be
payable within thirty (30) days after the date of such permanent closing and cessation of
operation.";

(i) Section 6( l) of the Lease shall be amended by replacing "Section 6(2)" with "this Bay
Lease", and Section 6(2) of the Lease shall be amended by deleting the first sentence
thereof and replacing it with the following:

"The Landlord shall not lease, or otherwise permit the use of, any premises within eighty
(80) feet from any customer entrance to the Bay Department Store Building without the
prior written consent of the Tenant, which consent shall not be unreasonably withheld.";

U) Section 6(5) of the Lease shall be amended by deleting subsection (a) thereof and
replacing it with the following.

"(a) construct, alter, maintain, operate and police the same and to change the area,
location and arrangement thereof, provided same is in accordance with good
shopping centre industry practice and does not (and the Landlord hereby
covenants not to) materially interfere with customer access to and from the Bay
Department Store Building or the Parking Facilities which serve customers of the
Bay Department Store Building, and further provided the Landlord complies with
the provisions of this Bay Lease, including without limitation Sections 1(1 )(r)
and 14(3) of this Bay Lease.";

(k) Article IX of the Lease shall be deleted. The Tenant acknowledges that the Landlord's
current merchandising plan of the Shopping Centre, and all previous iterations thereof up
to and including this date, were approved by the Tenant pursuant to its previous rights
under Article IX;

(I) Sections 10(2) and 10(3) of the Lease shall be deleted;

(m) Section 13(1) of the Lease (as amended by Section 4 of the Lease Amending Agreement)
and Sections 13 (4) and 13(5) of the Lease shal I be deleted and substituted by the
following:

""13. (1) Subject to the provisions of section 13(3), the Tenant shall have the right at

any time and from time to time to alter, reconstruct or expand the Bay Department Store
Building which shall be: (a) at all times a department store building appropriate for its
intended use; and (b) architecturally compatible with the Shopping Centre and integrated
with any enclosed mall in the manner in which it was so integrated at the time of its

original construction. Notwithstanding anything to the contrary, any expansion area will
be located only in the area shown cross-hatched in black on Schedule "C-2" and wi li

comprise approximately 20,000 square feet on the ground floor level of the Demised
Premises and approximately 20,000 square feet on the upper floor level of the Demised
Premises (the "Expansion Premises"). The west side of the Expansion Premises may
have a direct entrance/exit into the proposed east-west interior mall of the Shopping
Centre (which interior mall is depicted on Schedule "C-2"), provided that the location of
any such entrance/exit shall be first approved in writing by the Landlord (such approval
not to be unreasonably withheld). The Bay Department Store Building may be partially
vacant and unoccupied during the build-out of the Expansion Premises, but only if and to
the extent reasonably necessary. From the Expansion Premises Commencement Date, the
Expansion Premises shall be deemed to be part of the Bay Department Store Building.

( l A) The Expansion Premises (including any entrance/exit into the proposed east-west
interior mall depicted on Schedule "C-2") shall, if constructed, be constructed in

accordance with the plans approved by the Landlord pursuant to Section 13(3 ), and shall
be opened for business therein fully fixtured, stocked and staffed, and the balance of the
Demised Premises shall be renovated by the Tenant in a manner consistent with the level
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of finish of the Expansion Premises, all referred to herein as "Tenant's Work" and all to
be completed within eighteen months from issuance of a municipal building permit
allowing same (subject to any delays resulting from force majeure). The "Expansion
Premises Commencement Date" shall mean the opening date to the public of the Tenant's
expanded and renovated (in accordance with the provisions hereof) Bay Department
Store Building, and in the· event the Expansion Premises Commencement Date occurs,
the Landlord shall pay to the Tenant within forty-five (45) days thereafter (provided the
Landlord shall be entitled to hold back such holdback amounts as are permitted by the
Construction Lien Act of Ontario, together with 125% of any lien claim amount for the
Tenant's Work until such time as such lien claim has been discharged from title or
vacated by court order) the sum of Ten Million Dollars ($10,000,000.00), plus goods and
services taxes thereon (collectively, the "Construction Allowance"), to be applied by the
Tenant towards the cost of constructing the Expansion Premises and renovating the
Demised Premises. The Tenant shall comply with the provisions of any construction lien

or other relevant legislation in force in the Province of Ontario including any holdbacks
specified under any such legislation. If the Landlord does not pay the Construction
Allowance to the Tenant when due hereunder, and such failure continues for ten (10)
business days after written notice given by the Tenant to the Landlord specifying therein
the consequences of such failure as set out herein, the Tenant may offset the Construction
Allowance against the next rent ensuing due until fully satisfied, and all arrears in regard
thereto shall bear interest from the date that payment was due until payment is made at an
annual rate equal to one percent (I%) above the prime rate of Canadian Imperial Bank of
Commerce from time to time, calculated and payable monthly, not in advance.";

(n) Section 14(1) of the Lease shall be deleted and replaced with the following:

"14. (l) At any time and from time to time, the Landlord shall be entitled to alter,
reconstruct or increase the gross leaseable area of the Shopping Centre and the buildings

on the Eatons Lands, but in doing so the Landlord shall not breach its covenant contained
in subsection 6(5)(a) of this Bay Lease. Every such alteration, reconstruction or increase
shall be architecturally compatible with the remainder of the Shopping Centre. In

connection with every such alteration, reconstruction or increase, the Landlord shall

construct additional Common Facilities necessary for the use thereof as part of the
Shopping Centre, subject to the provisions of section 14(3 ). Notwithstanding anything to
the contrary, so long as the Demised Premises are continuously, actively and diligently
operated as a retail department store (other than when such operation is prevented by the

occurrence of damage and destruction or force majeure), the Landlord will not lease or
otherwise use or permit to be used any other premises in the Shopping Centre having a

gross leaseable area that is larger than that of the Demised Premises for the purpose of a
retail department store, except that this restriction shall not apply to the premises or
business currently operated as "Sears" or its successors, assigns or replacements.";

(o) Section 14(2) of the Lease shall be deleted;

(p) Section 14(3) of the Lease shall be amended by deleting the first sentence thereof and
replacing it with the following:

"The Landlord shall not construct any buildings or related above-grade improvements
(other than curbing, lighting, signs, landscaping and other non-structural alterations) in

the No Build Area as defined in section I(l)(q.1), without the Tenant's prior approval
which may be granted or withheld in the Tenant's discretion, and in that regard the
Landlord shall deliver to the Tenant plans and specifications showing the nature, location,
size and proposed use of any buildings or improvements. Notwithstanding the foregoing,
part of the No Build Area abuts the proposed "Price Chopper" grocery store (the "Price
Chopper Store") and, as such, the No Build Area and the Tenant's rights in connection
with the No Build Area shall be subject to: (i) the rights of Sobeys Capital Incorporated
(or any successor, assign, or replacement of Sobeys Capital Incorporated) to expand the
Price Chopper Store and to use the outside areas within the No Build Area for purposes
permitted under its lease with the Landlord including, without limitation, for use in

connection with garbage enclosures, cart corrals, and loading facilities; and (ii) the final,
as-built configuration of the Price Chopper Store.";

(q) Sections 14(4) and 14(5) of the Lease shall be deleted. The Tenant acknowledges that it

has approved of the proposed expansion of the Shopping Centre as depicted on
Schedule "C-1" attached hereto, as such plan may be altered in non-material respects;

(r) Article XV of the Lease shall be deleted;
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(s) Schedule "A" of the Lease shall be deleted and substituted by Schedule "A" attached
hereto; and

(t) Schedule "C-1" and Schedule "C-2" attached hereto shall be appended to the Lease as,
and in replacement of the existing, Schedule "C-1" and Schedule "C-2.".

3. The parties confirm that in all other respects, the terms, covenants and conditions of the Lease
remain unchanged and in full force and effect, except as modified by this Agreement. All
capitalized words used in this Agreement have the same meaning as they have in the Lease,
unless a contrary intention is expressed herein.

4. This Agreement shall enure to the benefit of and be binding upon the parties hereto, the

successors and assigns of the Landlord and the permitted successors and permitted assigns of the
Tenant.

IN WITNESS WHEREOF the parties hereto have executed this Agreement.

MORGUARD CORPORATION

I/We have authority to bind the corporation.

BRAMALEA CITY CENTRE EQUITIES INC.
By its gent
MOR UARD INVESTMENTS LIMIT

Authorized Signature

Per: ---?gnature
. --

1/We hâve authority to bind the corporation.

HBC LEASEHOLD PROPERTY LP,
by its general partner, 6526527 CANADA INC.

(Tenant)

Authorized Signature
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SCHEDULE "A"
UPDATED LEGAL DESCRIPTIONS OF BRAMALEA LANDS,

PERIPHERAL LANDS AND EATONS LANDS

ALL AND SINGULAR those certain parcels or tracts of lands and premises situate, lying and being in the City of
Brampton, in the Regional Municipality of Peel (formerly in the Township of Chinguacousy, in the County of Peel)
being composed of part of the East and West Halves of Lot 5, Concession 4, East of Hurontario Street and Part of
Block Q, Registered Plan No. 688 for the said Township and being more particularly described as:

First Parcel:

Third Parcel:

The Bramalea Lands

PARTS 8, 12 and 18

The Eatons Lands

PART 14 together with a right of way in common with all others entitled thereto, to and
from PART 14 at all times and for all purposes, for all persons, animals and vehicles, in,

over, along and upon PART 16,

all of which PARTS are shown on a reference plan deposited in The Registry Office for the Registry Division of
Peel (No. 43) as Plan No. 43R-307.

Second Parcel: Peripheral Lands

ALL AND SINGULAR those certain parcels or tracts of lands and premises situate, lying
and being in the City of Brampton, in the Regional Municipality of Peel (formerly in the
Township of Chinguacousy, in the County of Peel) being composed of Part of Lot 5,

Concession 4, East of Hurontario Street and Part of Block Q, Plan 688, and more
particularly described as Parts 9, 10, 11, 13, 15, 16, 17 and 25 on Plan 43R-307, save and

except for Parts 14, 92, 69, 78, 83, 151, 160 and 161 on Plan 43R-243.
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SCHEDULE "C-1"
SITE PLAN OF SHOPPING CENTRE·

NO BUILD AREA HATCHED IN BLACK

. .
.._,:.r__

\"
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SCHEDULE "C-2"
SITE PLAN OF SHOPPING CENTRE

TENANT'S EXPANSION AREA CROSS-HATCHED IN BLACK

_______M

-•••--------•-•-·-••---·-•- ••--•-•-
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