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I. INTRODUCTION   

1. This Reply Brief is filed in support of an application by Sugarbud Craft Growers Corp. 

(“SCGC”), Trichome Holdings Corp. (“THC”), and 1800905 Alberta Ltd. (“Opco”; together 

with SCGC and THC, “Sugarbud” or the “Applicants”) for an Initial Order under the 

Companies’ Creditors Arrangement Act, RSC 1985, c C-36, as amended (the “CCAA”): 

(a) pursuant to 11.6 of the CCAA, continuing the notice of intention to make a proposal 

proceedings (the “NOI Proceedings”) of the Applicants under the CCAA; 

(b) approving and continuing under the CCAA a sales and investment and solicitation 

process (“SISP”) in order to seek an investment or deal with the assets of the 

Applicants;  

(c) pursuant to section 11.6 and 11.2 of the CCAA and declaring that the Applicants 

shall be authorized and empowered to obtain and borrow under a credit facility from 

Connect First Credit Union Ltd. (the “Interim Lender” or “CFCU”) in order to finance 

Sugarbud’s working capital requirements and other general corporate purposes and 

capital expenditures, provided that borrowings under such credit facility shall not 

exceed $2,000,000.00 unless permitted by further order of this Court (the “Interim 
Financing Facility”); 

(d) pursuant to section 11.6 and 11.2 of the CCAA, declaring that the Interim Lender 

shall be entitled to the benefit of a charge (the “Interim Lender's Charge”) on the 

Property to secure all obligations to the Interim Lender ranking subordinate only to 

the Administration Charge and in priority to all other Encumbrances (as defined in 

the Initial Order) and approving and continuing under the CCAA the Interim Lender’s 

Charge from the NOI Proceeding; 

(e) pursuant to section 11.6 and 11.51, requiring the Applicants to indemnify their 

directors and officers (the “Directors and Officers”) for liabilities incurred after the 

commencement of the within CCAA proceedings, and establishing a third-raking 

priority charge in the amount of $200,000.00 in order to secure such indemnity (the 

“Directors’ Charge”); 
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(f) pursuant to section 11.6, approving and continuing a key employee retention 

program (“KERP”) and approving and continuing a fourth-ranking priority charge in 

the amount of $140,000.00 to secure all obligations owed to employees pursuant to 

the KERP (the “KERP Charge”). 

II. FACTS  

2. The facts relied upon in support of this application are set out in the Affidavit of Daniel T. 

Wilson sworn on October 7, 2022 (the “Wilson CCAA Affidavit”), the Supplemental 

Affidavit of Daniel T. Wilson sworn on October 17, 2022 (the “Wilson Supplemental CCAA 
Affidavit”), in the Pre-filing Report of the Monitor dated October 11, 2022 (the “Pre-Filing 
Report”) and the Bench Brief dated October 12, 2022 filed by the Applicants. 

3. Capitalized terms not otherwise defined herein shall have the meaning given to them in the 

Wilson CCAA Affidavit and the Pre-Filing Report. 

4. The Charges sought are critical to allowing the Applicants to effect a successful 

restructuring under the CCAA, as they ensure the continued participation of the Directors 

and Officers, key employees, administrative professionals, including the Monitor, and 

ensure that the Applicants have financing sufficient to fund their operations during the 

course of the restructuring proceeding. 

5. Prior to commencing the NOI Proceeding, Sugarbud was behind on most of its obligations 

to its critical service providers, including logistics providers, lab services and utility 

providers. There were critical payments that were made to these service providers both 

just before and right after the filing of the NOIs in order to maintain the Cannabis Licences 

and the going concern business.1 

6. At this time, CFCU was not prepared to continue to funding Sugarbud’s operations on a go 

forward basis without proceedings being commenced and interim financing being obtained 

to fund operations while implementing a restructuring2. 

 
1 CCAA Wilson Affidavit, Exhibit “A”, NOI Affidavit, paras. 40-42. 
2 CCAA Wilson Affidavit, Exhibit “A”, NOI Affidavit, para. 10 
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7. The Interim Financing Facility sought under the NOI Proceedings was done so on a super-

priority basis up to the principal amount of $2,000,000. The Interim Financing Term Sheet 

is repayable on the occurrence of an Event of Default. In accordance with the Interim 

Financing Term Sheet that was attached to the NOI Affidavit served on September 26, 

2022, CFCU was to receive a super-priority charge ranking ahead of all other claims except 

the Administration Charge. Failure to obtain that priority would be an Event of Default3. 

8. The KERP Charge sought in the NOI Proceedings was done in order to ensure that key 

employees critical to the operations stayed engaged as those employees provide critical 

stability and are required to maintain the viability of the Cannabis Licences. The KERP 

aligns the interests of the key employees with the goal of maximizing value for the 

stakeholders by tying payments thereunder to key milestones in the SISP4. 

9. Similarly, the Directors and Officers are critical members of the Sugarbud team that are 

essential to ensuring that Sugarbud’s operations continue uninterrupted. Directors and 

Officers must obtain security clearance in order to hold these positions with a cannabis 

company and are integral to maintaining regulatory compliance so that Sugarbud can 

continue to operate in the normal course5. 

10. The Applicants have now entered into an Amended Interim Financing Term Sheet (the 

“Amended IFTS”) dated October 14, 2022 in order to further amend the timeline for 

continuation of the NOI Proceedings under the CCAA and make clear that the Interim 

Lender requires that first-ranking priority charge be granted for the Interim Lender (subject 

only to the priority afforded to the Administration Charge)6. 

11. The Applicants can advise that the financial statements attached to the NOI Affidavit are 

prepared on a consolidated basis and there are no separate financial statements for THC 

or OpCo. The assertion by CRA that the Applicants have not provided all of the financial 

statements is incorrect and inaccurate7. 

 
3 Wilson CCAA Affidavit, Exhibit “A”, NOI Affidavit, paras 58-62 and Exhibit “J”, “Event of Default” (g) 
4 Wilson CCAA Affidavit, Exhibit “A”, NOI Affidavit, para 75 
5 Wilson CCAA Affidavit, Exhibit “A”, NOI Affidavit, paras 88-91 
6 Wilson CCAA Supplemental Affidavit, Exhibit “A”. 
7 Wilson CCAA Affidavit, Exhibit “A”, NOI Affidavit, Exhibit “I”, page 6, Note 2(b). 
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Financial Statements 

III. ISSUES 

12. The Applicants respectfully submit this reply brief (the “Reply Brief”) to respond to the 

position of the Attorney General of Canada filed by the Department of Justice acting for His 

Majesty the King in right of Canada represented by the Minister of National Revenue,   

represented in turn by the Canada Revenue Agency (collectively, the “CRA”). 

IV. ARGUMENT 

13. The CRA does not oppose the conversion of the NOI Proceedings into CCAA Proceedings. 

All of the relief being sought in respect of converting into CCAA Proceedings remains 

unopposed. The only part of the relief that is opposed by the CRA is the priority to be given 

to the Charges in the proposed form of Initial Order. 

14. The CRA incorrectly states a number of facts in its Brief of Argument (the “CRA Brief”) and 

files no evidence in support of its position taken. The Court should not give any weight to 

any of the arguments advanced by the CRA that are simply assertions of fact or speculation 

as to why the parties structured their commercial arrangements in a certain way as a result 

of the CRA’s position on the priority of the Charges under the NOI Proceeding. 

15. Courts have previously indicated that “it is important to remember that the purpose of CCAA 

proceeding is not to disadvantage creditors but rather to try to provide a constructive 

solution for all stakeholders when a company has become insolvent” and that the purpose 

of the CCAA is to permit the debtor to continue to carry on business and, where possible, 

avoid the social and economic costs of liquidating its assets8. 

16. The priority sought for the Charges intended to do exactly this. Without the priority for the 

Charges sought, the Applicants may not be able to successfully restructure their affairs. 

 
8 Comstock Canada Ltd., Re, 2013 ONSC 4756, para 54 [TAB 1] 
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A. Priority of Charges 

17. The importance of the priority of Charges for any of the parties seeking them cannot be 

understated. The Administration Charge for the benefit of the professionals, including the 

Monitor, working on the file is critical to allowing the restructuring to advance. The Interim 

Financing Charge, similarly, is critical to the proposed restructuring being successful as the 

Interim Lender is lending to an insolvent entity and taking on all the risk of the restructuring 

being successful. The Directors and Officers and the key employees benefitting from the 

KERP should not have to subordinate their charge to any claims of the CRA, especially 

when such claims remain unknown (by the CRA’s own admission). 

18. Conversely, the CRA takes on no additional inherent risk as a result of its deemed trust 

claim for source deductions being primed by the Charges. The CRA is not integral to the 

restructuring and provides no services to the insolvent Applicants that would justify 

elevating it even further above any other creditor than what it obtains under its deemed 

trust claim. The CRA will be paid post-filing for all amounts of source deductions incurred 

by the Applicants. 

19. The Court in Canada North summarized the law in respect of why the super-priority for 

certain of the Charges is necessary and why the Court must have authority to order such 

charges over deemed trusts: 

There are also practical considerations that explain why supervising judges must have 

discretion to order other charges with priority over deemed trusts. Restructuring under 

the CCAA often requires the assistance of many professionals. As Wagner C.J. and 

Moldaver J. recently recognized for a unanimous Court, the role the monitor plays in 

a CCAA proceeding is critical: “The monitor is an independent and impartial expert, 

acting as the ‘eyes and the ears of the court’ throughout the proceedings…The core 

of the monitor’s role includes providing an advisory opinion to the court as to the 

fairness of any proposed plan of arrangement and on order sought by parties, including 

the sale of assets and requests for interim financing” [citations omitted]. In the words 

of Morawetz J. (as he then was) “[i]t is not reasonable to expect that professional will 
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take the risk of not being paid for their services, and that directors and officers will 

remain if placed in a compromised position9. [citations omitted] 

20. The SCC went on to state the following, specifically, about the need for priority interim 

financing in insolvency proceedings: 

This Court has similarly found that financing is critical as “case after case has shown that 

‘the priming of the DIP facility is a key aspect of the debtor’s ability to attempt a workout’” 

[citation omitted]. As lower courts have affirmed, “Professional services are provided, and 

DIP funding is advanced, in reliance on super-priorities contained in initial orders. To 

ensure the integrity, predictability and fairness of the CCAA process, certainty must 

accompany the granting of such super-priority charges” [citation omitted] 10 

21. Further, as succinctly stated by the SCC in Canada North, CCAA proceedings benefit all 

stakeholders and should not be held hostage by one individual creditor: 

…It is important to keep in mind that CCAA proceedings operate for the benefit of the 

creditors as a group and not for the benefit of a single creditor. Without clear and direct 

instruction from Parliament, we cannot countenance the possibility that it intended to 

create a security interest that would limit or eliminate the prospect of reorganization and 

recovery under the CCAA for some companies. To do so would turn the CCAA into 
a dead letter.11[emphasis added] 

22. The dire financial circumstances of the Applicants leading up to the NOI Proceeding were 

explicitly set out in the NOI Affidavit. Critical funds were required to ensure that operations 

continue uninterrupted and that value for all stakeholders could be preserved12. If the 

Applicants did not have the funds made available under the Interim Financing Facility then 

the risk was that it would no longer be able to comply with its regulatory requirements, 

maintain its suite of Cannabis Licenses, and its operations would cease, all of which would 

 
9 Canada North, para. 28. 
10 Canada North, para. 29 
11 Canada North, para. 31 
12 Wilson CCAA Affidavit, Exhibit “A”, NOI Affidavit at paras. 9 and 65-67 
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result in a liquidation of the Applicants and a significant loss of value for all stakeholders13. 

23. The CRA Brief attempts to imply that because the parties to the NOI Proceedings accepted 

the subordination of the Charges to the priority of the CRA for source deductions that there 

is something improper about those parties now seeking the enhanced priority afforded to 

those same Charges under the CCAA. 

24. There is no basis to assert that the Applicants, in being required to convert the NOI 

Proceedings to CCAA Proceedings, are acting improperly or in bad faith. The CRA relies 

on no evidence to validate its assertions. To the contrary, the Monitor has set out a number 

of factors in the Pre-Filing Report as to the benefit to the Applicants of the CCAA 

Proceeding: 

(a) CCAA Proceedings are internationally recognized and allow for easier cross-

border collaboration of various insolvency proceedings, including recognition in a 

foreign proceeding (if required), should there be transaction that requires cross-

border recognition in the United States; 

(b) conversion to CCAA Proceedings would allow for more flexibility and time for the 

Applicants to restructure their affairs, including carrying out the SISP and the SISP 

Procedures; 

(c) it is a requirement of the Interim Financing Term Sheet to convert the NOI 

Proceedings into CCAA Proceedings; 

(d) in contrast to the BIA, there are no deemed assignments in bankruptcy under the 

CCAA in the event a plan is not accepted by the Applicants creditors. As currently 

contemplated by the NOI Proceedings, the Applicants must make a proposal to 

their creditors no later than six months after the filing of the NOI. At present it is 

not certain that the Applicants will be able to close a transaction with an interest 

party in that time period and as such the flexibility under a CCAA Proceeding is 

optimal and in the best interests of the Applicants’ stakeholders; 

 
13 Wilson CCAA Affidavit, Exhibit “A”, NOI Affidavit, at para. 42 
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(e) the flexibility provided for under the CCAA may allow the Applicants to better 

respond to restrictions under the Cannabis Act and Regulations in the course of 

their restructuring; and 

(f) a Licensed Insolvency Trustee, such as A&M, is not a licenced producer or 

cultivator under the Cannabis Act or the Regulations. Accordingly, if the CCAA 

Initial Order, or in the alternative, a further Order is not granted extending the NOI 

Stay Period, the Applicants will be deemed bankrupt and A&M will automatically 

(g) be appointed as the trustee in bankruptcy. In this scenario, A&M is not authorized 

to and will not take possession or take any steps to secure the cannabis or 

cannabis-related assets of the Applicants. In addition, all employees would 

automatically be terminated in a bankruptcy leaving no employees to manage the 

Applicants’ operations, including feeding and taking care of the cannabis plants. 

This could adversely impact the value of the business and stakeholders’ interests 

in the Applicants’ property.14 

25. CRA have provided no basis as to why the Charges should not be granted the priority sought 

by the Applicants (as is standard and typical in all CCAA cases). The CRA has also not 

provided any evidence to dispute the need for the CCAA Proceedings as outlined in the 

Wilson CCAA Affidavit15 and the Pre-Filing Report. 

26. It is clear from the Canada North decision that there is a different priority that can be afforded 

to the Charges under the BIA than can be provided under the CCAA. In fact, the CRA, in 

other proceedings has specifically acknowledged and argued this exact point16. 

27. Debtors cannot be prevented from seeking relief provided for under the CCAA simply by the 

CRA questioning the basis for why parties are taking steps to protect their valid commercial 

positions by utilizing a proper statutory procedure and the clear provisions of the CCAA. 

 
14 Pre-Filing Report, para. 23 
15 Wilson CCAA Affidavit, paras. 14 and 15 and Pre-Filing Report, para 23 
16 Chronometriq Inc. and Health Myself Innovations Inc., Re. Nos. 500-09-029763-216 C.A.M. – 500-11-

060355-217 S.C.M., (“Chronometriq”) Appellants’ Brief dated April 8, 2022 filed by the Attorney General 
of Canada, paras. 92 to 96 [TAB 2] 
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B. Considerations from Canada North 

28. The CRA attempts to argue that there are a list of factors outlined in Canada North that must 

be satisfied before super-priority Charges are granted by this Honourable Court in priority 

to the claim of the CRA. This is not the case. The SCC stated that the Court has the 

discretion to order these priority Charges and that it should not allow one creditor to oppose 

a successful restructuring rendering the CCAA to be “dead letter”.  

29. The Court will always be required to assess the totality of the circumstances and approve 

the priority Charges sought based on the need of the debtors, the evidence before the Court 

on the potential benefit to the stakeholders from a successful restructuring and the result if 

such priority is not granted and a restructuring fails – liquidation and bankruptcy in many 

scenarios with the corresponding loss of value for stakeholders and jobs for employees. 

30. In reviewing the arguments of the CRA, it is clear that the CRA misunderstands the necessity 

of the interim financing and the other priority Charges in order for a successful restructuring 

of the Applicants to occur. The CRA also incorrectly sets out the relevant timeline, ignores 

the provisions of the September 29, 2022 Order (the “NOI Order”) of Justice Nixon, and 

how the NOI Proceedings unfolded. 

31. The timeline for the commencement of the NOI Proceedings and the application for the relief 

sought from Justice Nixon is as follows: 

(a) NOI Proceedings were commenced on September 26, 202217 by filing the NOIs; 

(b) the Applicants then served unfiled copies of the materials for the application in the NOI 

Proceedings on the Service List (including CRA) on September 26, 202218; 

(c) the Applicants were first contacted by the CRA on September 28, 2022 at which time 

CRA indicated it had received the materials on September 26, 202219; 

 
17 Wilson CCAA Affidavit, Exhibit “A”, NOI Affidavit at paras. 4 and 5. 
18 Affidavit of Service of Joy Mutuku sworn on September 29, 2022, filed, at para. 3. 
19 Wilson Supplemental CCAA Affidavit, at para. 7. 
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(d) the Applicants received CRA’s position on the priming charges sought in the NOI 

Proceedings on September 28, 2022 at 1;28 p.m.20 At this time, the relief and the 

interim financing being required were critically necessary to stabilize ongoing 

operations of the Applicant in the face of the commencement of the NOI Proceeding.  

(e) The Applicants and the Interim Lender only had hours to decide if they would contest 

the CRA’s position before the September 29, 2022 hearing. A decision was made to 

not contest that priority based upon the decision in Canada North; 

(f) Justice Nixon granted the NOI Order with the following relevant language at paragraph 

26: 

Each of the Administration Charge, the Interim Lender's Charge, the Directors' 

Charge and the KERP Charge (all as constituted and defined herein) shall 

constitute a charge on the Property and such Charges shall rank in priority to all 

other security interests, trusts, liens, charges and encumbrances, and claims of 

secured creditors, statutory or otherwise (collectively, “Encumbrances”) in favour 

of any Person. On a without prejudice basis, for the purposes of this NOI 
Proceeding only, and solely in respect of SCGC’s Property, SCGC hereby agrees 

that the Charges shall rank subsequent to any amounts outstanding and owed by 

SCGC to His Majesty the King in the right of Canada, as represented by the 

Minister of National Revenue and the Canada Revenue Agency (collectively, the 

“CRA”) pursuant to subsection 227(4.1) of the Income Tax Act, subsection 23(4) 

of the Canada Pension Plan, and subsection 86(2.1) of the Employment Insurance 

Act by SCGC (collectively, the “Source Deductions”). The agreement regarding 
the ranking of the Charges between SCGC and the CRA in respect of the 
Source Deductions is not determinative of the ranking of any charges 
granted by the Court in any other proceedings and shall not be used as a 
precedent for future matters. [emphasis added]; and 

 
20 Wilson Supplemental CCAA Affidavit, at para. 7. 
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(g) Subsequent to the issuance of the NOI Order, the Interim Financing Term Sheet 

had to be amended or the Applicants would have been immediately in default as 

a result of the priority granted under the NOI Order to the CRA’s claim for source 

deductions. This was made clear to Justice Nixon at that time of the hearing on 

September 29, 2022. 

32. It is clear from the terms of the NOI Order at paragraph 26 that the subordination of the 

Charges to the CRA claim was on “without prejudice” basis and “is not determinative of the 

ranking of any charges granted by the Court in any other proceedings and shall not be used 

as a precedent for future matters”.  

33. It is also clear from this language that the parties considered that there may be other 

proceedings commenced and the Charges may be ordered to have a different priority than 

that granted in the NOI Proceeding. The CRA agreed to this language in the NOI Order and 

did not object to it being granted. CRA’s argument now that “some factor – not apparent in 

the materials – has changed which casts doubt on the quality of the security of Justice 

Nixon’s order” is incorrect. It ignores the clear language of the NOI Order and that the 

subordination of the Charges in the NOI Proceeding cannot now be used by the CRA as a 

basis to affect the same outcome in the present Application before the Court. 

34. The Interim Lender, after the NOI Order was issued, included a requirement in the Interim 

Financing Term Sheet that the NOI Proceeding be continued into a CCAA proceeding. This 

was a commercial term of the Interim Financing Term Sheet and did not alter the substantive 

provisions of the Interim Financing Term Sheet approved by Justice Nixon, namely, 

quantum, amount and pricing. 

35. There can be no negative inference drawn from the fact that the Interim Lender wanted the 

Applicants to convert the NOI Proceedings to a CCAA Proceeding and seek the priority 

provided for the Charges under the CCAA. This was always intended to be the priority given 

to these Charges in the NOI Proceeding until CRA objected on September 28, 2022 to that 

priority being granted. It was this last minute change to the priority of the Charges requested 

by the CRA that necessitated the changes and amendments to the Interim Financing Term 

Sheet that was executed on September 30, 2022.  
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36. The Interim Lender has also made clear in the Amended IFTS that it requires a super-priority 

ahead of all other Encumbrances (as defined in the Initial Order) for the Interim Financing 

Charge, including the CRA’s claim for source deductions.  

37. As stated by the court in Canada North: 

Super priority charges in favour of the monitor, financiers and other professionals are 

required to derive the most value for stakeholders. They are beneficial to all creditors, 

including those whose claims are protected by a deemed trust. The fact that they require 
super priority is just a part of “[t]he harsh reality…that lending is governed by the 
commercial imperatives of the lenders”. It does not make commercial sense to act 
when there is a high level of risk involved. For a monitor and financiers to put 
themselves at risk to restructure and develop assets, only to later discover that a 
deemed trust supersedes all claims, smacks of unfairness. As McLachlin J. (as she 
then was) said, granting a deemed trust absolute priority where it does not amount 
to a trust under general principles of law would “defy fairness and common sense” 

[citation omitted] [emphasis added]. 

38. Accordingly, in every other CCAA proceeding, professionals, such as the Monitor are 

afforded a priority charge to protect the work being done for an insolvent entity. Asking 

those professionals to subordinate to the CRA’s claim is not supported in the present case. 

The Interim Lender, who is also taking the most significant risk in the restructuring process, 

should also not be forced to choose between allowing the Applicants restructuring to fail or 

accede to the CRA’s request for a priority for its source deductions. No interim lender will 

lend if those are its options and interim lenders should be allowed to rely on the certainty 

of a first priority charge if lending to an insolvent entity in a restructuring proceeding. 

39. The CRA claim in the present case is estimated by the Applicants to be $262,000. The 

CRA also states that it does not know the full extent of His Majesty’s claim. This uncertainty 

cannot result in any factor being found in favor of the CRA to give it a priority position over 

and above the Charges. It should be noted that the quantum of the potential CRA priority 

is greater than 10% of the total amount of the proposed Interim Financing, which is 

significant in the context of the overall proceedings. The Applicants also note that the 

correct quantum of all the Charges is not the $3,102,000 as certain of the costs, including 
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KERP and Administration Charge amounts are proposed to be paid out of the Interim 

Financing during the stay of proceedings. 

40. Any such priority afforded to the CRA could also potentially expose the professionals, 

including the Monitor, the Directors and Officers and the key employees to significant 

uncertainty as to payment under the respective Charges and provides the Interim Lender 

with no certainty as to what amount CRA is actually owed. As stated above this defies 

fairness and common sense to ask an interim lender to advance funds in these 

circumstances. 

41. The SISP has been commenced by the Applicants and is presently ongoing in the NOI 

Proceedings. The SISP is a full-blown sales and investment solicitation process that is 

seeking any and all types of transactions, including investment in or a corporate 

combination with another entity that may result in a successful restructuring. Without 

priority charges for Interim Financing, an Administration Charge, Directors’ Charge or 

KERP Charge it is highly unlikely that the Applicants will be able to complete any 

restructuring. This is the very purpose for which these Charges have been granted 

historically in other CCAA proceedings, which is to give debtors every chance to avoid the 

costs of a liquidation, save jobs and effect a restructuring. 

42. There is no argument or evidence that has been advanced by the CRA that should result 

in any different result in these CCAA Proceedings. As was noted by the CRA in other 

materials its filed on other matters, the difference between the CCAA and BIA are critical 

and allow restructuring options to be explored with flexibility and creativity for the benefit of 

all stakeholders with the certainty provided by the priority charges being granted over 

deemed trusts21. 

43. Finally, the CRA relies upon other factors from the concurring decision of Justices 

Karakatsanis J. and Martin J. With respect, those Justices concurring decision did not form 

part of the majority decision in Canada North and the Applicants submit that any of those 

statements should not be considered as any part of a notional test prior to granting priority 

 
21 Chronomatiq, Appellants Brief, paras. 95-97 [TAB 3] 
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[1] This motion was brought by Comstock Canada Ltd. (“Comstock”), CCL Realty Inc.
(“CCL Realty”) and CCL Equities Inc. (“CCL Equities”, and together with Comstock and CCL

Realty, the “Comstock Group”) for an order, inter alia: 

(a) continuing Comstock Group’s restructuring proceedings under the Companies’

Creditors Arrangement Act, R.S.C. 1985, c. C-36 (“CCAA”), effective as of July
9, 2013;

(b) granting an initial order (the “Initial Order”) under the CCAA in respect of the

Comstock Group;

(c) declaring that, upon the continuance under the CCAA, the Bankruptcy and

Insolvency Act, R.S.C. 1985, c. B-3 (“BIA”) proposal provisions shall have no
further application;

(d) approving the cost reimbursement agreement entered into by Comstock and Rio

Tinto Alcan Inc. (“Rio Tinto”);

(e) approving the Commitment Letter (defined below) and the granting of the DIP

Lender’s Charge (defined below) and corresponding priority in favour of Bank of
Montreal (“BMO”); and

(f) discharging PricewaterhouseCoopers Inc. (“PwC”) in its capacity as interim 

receiver (in such capacity, the “Interim Receiver”) of Comstock.

[2] At the conclusion of argument, the motion was granted, with reasons to follow.  These

are those reasons.

Background 

[3] Established in 1904, Comstock is one of Canada’s largest multi-disciplined contractors,

currently employing over 1,000 unionized and non-unionized tradespeople and 80 salaried
employees across Canada.  For over 100 years, Comstock has provided a broad capability in the

completion of large-scale electrical and mechanical contracts to the planning, directing and
execution of multi-trade, multi-million dollar commercial, industrial, institutional, automotive,
nuclear, oil and gas, overhead and underground, and structural steel assignments.  Recent

projects include work for Enbridge Pipelines Incorporated, Shell Canada Limited, Petro Canada,
Imperial Oil, Ontario Power Generation, Bruce Nuclear Power, Ford Motor Company, Chrysler

Canada Inc., Winnipeg Airport Authority Inc. and Cadillac Fairview Corporation.  In 2012,
Comstock provided services to 130 customers and had several recurring customers.

[4] Comstock experienced financial challenges necessitating a restructuring of the company.

While Comstock continues to enjoy a strong market reputation, Comstock’s business has
experienced liquidity challenges, cost overruns and litigation costs that have imperilled the

Comstock Group’s business.

20
13

 O
N

S
C

 4
75

6 
(C

an
LI

I)

0020



- Page 3 -

[5] Comstock’s counsel submits that any serious disruption to Comstock’s ability to provide
core services would imperil the viability of various projects and have negative effects cascading

throughout the trades, subtrades and local economies of these projects.  As a result, Comstock’s
senior management believes that it is imperative to restructure the Comstock Group as soon as

reasonably possible with a focus on avoiding disruption to Comstock’s operations.

[6] The Comstock Group seeks the Initial Order, at this time, to protect its business and
preserve its value while it seeks to complete its restructuring.

[7] Comstock is a privately-held corporation incorporated pursuant to the Business
Corporations Act (Ontario), R.S.O. 1990, c. B.16 (“OBCA”), with headquarters located in

Burlington, Ontario and a western office located in Edmonton, Alberta.  Comstock maintains
additional regional facilities in Ontario, Manitoba, Alberta and British Columbia.

[8] Comstock and CCL Realty, a real estate holding company which holds all of the

Comstock Group’s real property, are the direct and wholly-owned subsidiaries of CCL Equities –
a holding company incorporated pursuant to the OBCA with headquarters located in Burlington,

Ontario.

[9] In 2011, a management buyout was executed in respect of Comstock.  Prior to this time,
Comstock was a wholly-owned subsidiary of a U.S. publicly-traded company.

Comstock Debt and Lender Security 

[10] Pursuant to a credit agreement dated July 29, 2011 (the “Credit Agreement”) among

Comstock, as borrower, CCL Equities Inc., CCL Realty Inc., 3072454 Nova Scotia Company, as
guarantors (collectively, the “Guarantors”) and BMO, as lender, BMO made available to
Comstock a credit facility up to a maximum aggregate amount of $29,200,000 (the “Credit

Facility” or the “Loan”).

[11] Comstock’s indebtedness under the Credit Agreement is secured by a general security

agreement in favour of BMO; an assignment of insurance policies of Comstock and the
Guarantors; an assignment, postponement, and subordination of shareholder loans; guarantees
from each of the Guarantors; and mortgages over all of the real property owned by Comstock

and CCL Realty (collectively, the “Lender’s Security”).

[12] A number of entities, including CBSC Capital Inc., Transportation Lease Systems Inc.,

ATCO Structures and Logistics Ltd., Leavitt Machinery General Partnership, Altruck
International Truck Centres, Integrated Distribution Systems LP o/a Wajax Equipment, RCAP
Leasing Inc., Horizon North Camp & Catering Inc., also have registered a security interest in

respect of certain of Comstock’s equipment and vehicles.

[13] According to Comstock’s trade accounts payable records, Comstock owed approximately

$47 million of unsecured trade debt to approximately 830 vendors as of June 27, 2013.
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[14] As of July 9, 2013, Comstock is not in arrears in respect of payroll.  Payroll obligations
of the previous week had been funded through an Interim Receiver’s Borrowing Charge, which

was subject of an endorsement reported at Comstock Canada Ltd. (Re), 2013 ONSC 4700.

[15] Comstock had payroll of $1.5 million due on Thursday, July 11, 2013, pertaining to the

contracted project in Kitimat, British Columbia.  The mechanics enabling this payroll to be met
were authorized by the Initial Order.

Comstock’s Financial Position 

[16] Copies of the consolidated and unaudited balance sheet and income statement of the

Comstock Group as at December 31, 2012, and all other audited and unaudited financial 
statements prepared in the year prior to 2013 (collectively, the “Financial Statements”), are
attached to the confidential supplement (the “Confidential Supplement”) to the Report of PwC in

its capacity as proposal trustee and prospective CCAA monitor of the Comstock Group.

[17] As at December 31, 2012, the Comstock Group had assets with book value of

approximately $112 million, with corresponding liabilities of $103.4 million.

[18] Comstock has initiated several ongoing litigation claims against various entities, with a
total claim face amount in excess of $120 million.  Comstock has been named as defendant in

litigation claims, with a face amount in excess of $110 million.

[19] The Comstock Group previously enjoyed financial prosperity due to sustained contracts

throughout Canada in respect of various significant engagements.  However, counsel advises that
Comstock’s recent declining economic fortunes have resulted in increasingly severe financial 
losses, liquidity challenges, cost overruns and litigation costs imperilling the Comstock Group’s

business.

[20] On June 27, 2013, counsel advises that Chrysler Canada locked out Comstock from the

performance of its contract at facilities in Ontario and, on July 2, 2013, threatened to terminate
all existing contracts and purchase orders with Comstock.  On July 3, 2013, Chrysler Canada
issued a formal notice of contract termination to Comstock.

[21] On July 5, 2013, Travellers Insurance Company of Canada provided Comstock with
notices of termination, to be effective in 30 days, in respect of certain contracts.

[22] During the week of July 1, 2013, TLS Fleet Management notified Comstock that no
further purchases would be authorized in respect of vehicle leases, service and maintenance, and
management fees, unless Comstock paid outstanding amounts and provided a security deposit.

[23] Certain entities have registered lien claims against Comstock in respect of labour and
material allegedly supplied in relation to Enbridge Pipelines (Athabasca) Inc. in Calgary.
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Restructuring and Refinancing Efforts 

[24] In February 2013, the Comstock Group engaged Deloitte & Touche Corporate Finance

Canada Inc. (“Deloitte”) to conduct a market solicitation process with a view to attracting equity
investors and/or purchasers of Comstock.  Under this market solicitation process, the Comstock

Group did not receive any letters of intention.

[25] Comstock’s Counsel advised that the Comstock Group’s management believes that, in
view of cost overruns and the Comstock Group’s liabilities, a number of potential purchasers

would not submit letters of intention absent the protections afforded by a restructuring vehicle
such as the CCAA or BIA.

Filing of Notices of Intention to Make a Proposal 

[26] Comstock’s counsel advised that in response to Chrysler Canada’s lockout and, as a
result of unsuccessful negotiations with a potential bridge financer, Comstock’s Board of

Directors determined that the Comstock Group had no other readily available options but to file
Notices of Intention to Make a Proposal (the “NOI”) pursuant to section 50.4(1) of the BIA on

June 28, 2013 (the “NOI Proceedings”) in order to preserve the status quo and prepare for a
CCAA restructuring.

[27] On July 3, 2013, I issued an order appointing PwC as Interim Receiver for the limited and

specific purpose of ensuring Comstock’s payroll was funded by July 4, 2013 and granting the
Interim Receiver a priority charge, including in priority to construction lien and trust claimants,

pursuant to the Interim Receiver’s Borrowing Charge under the order.

Anticipated Restructuring 

[28] Comstock anticipates conducting a sales and investor solicitation process (the “SISP”) to

be administered by the monitor.  Comstock and the monitor have advised that they will report
back to court once the SISP has been fully developed.

[29] In order to avoid disruption to the ongoing operations of one of Comstock’s major
customers, Rio Tinto, and to minimize enhanced safety risks that would be incurred in the event
of such a disruption, Rio Tinto agreed to a cost reimbursement agreement with Comstock in

order to ensure that the project continues in an uninterrupted manner.  In addition, Rio Tinto and
BMO agreed to a cost sharing mechanic which would see Rio Tinto cover portions of the costs

for overhead, infrastructure and administrative costs from which they believe they will benefit in
relation to the Rio Tinto contracts and their related projects.  The material terms of the cost
reimbursement agreement are set out at paragraph 61 of Jeffrey Birkbeck’s affidavit.

[30] The Comstock Group has secured a commitment for Debtor-In-Possession (“DIP”)
financing (“DIP Financing”) from BMO (in such capacity, the “DIP Lender”) in the amount of

$7,800,000 under the terms of a DIP Commitment Letter dated July 9, 2013 (the “DIP Loan”),
pursuant to which the DIP Financing will provide the Comstock Group with sufficient liquidity
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to implement its initial restructuring initiatives pursuant to the CCAA and to continue with its 
core profitable projects during its restructuring. 

[31] The DIP Financing conditions include a priority charge in favour of BMO in its capacity
as DIP Lender, in priority to all other charges save and except the administration charge, and in

priority to all present construction lien and trust claims, save and except in relation to those
construction liens and trust claims arising in respect of the specific contracts and projects to
which the DIP Loan is advanced following the date of such contract-specific and project-specific

advances.

[32] The proposed DIP Financing contemplates that the DIP Lender will be granted a court-

ordered priority charge (the “DIP Lender’s Charge”), which is intended to rank in priority to all 
other charges save and except the administrative charge and will not apply to any holdbacks
owing in respect of the Rio Tinto Kitimat, British Columbia project.

[33] Comstock’s counsel advises that the DIP Financing is essential to the Comstock Group’s
restructuring and the maintenance of a substantial portion of the Comstock Group’s large-scale

construction project.

[34] The Comstock Group’s counsel submits that the Comstock Group will not be able to
obtain alternative financing and maintain its operations without DIP Financing and, as such,

submits that court approval of the DIP Financing, including the DIP Credit Agreement and the
DIP Lender’s Charge, is necessary and in the best interests of the Comstock Group and its

stakeholders.

[35] The 13-week cash flow forecast that was filed projects that, subject to obtaining DIP
Financing, Comstock Group will have sufficient cash to fund its projected operating costs during

this period.  In the absence of the liquidity provided by the proposed DIP Financing, counsel 
submits that the Comstock Group would be unable to meet its obligations as they come due or

continue as a going concern and, accordingly, is insolvent.

Continuation Under the CCAA 

[36] Continuations of BIA Part III proposal proceedings under the CCAA are governed by

section 11.6(a) of the CCAA which provides:

11.6   Notwithstanding the Bankruptcy and Insolvency Act, 

(a) proceedings commenced under Part III of the Bankruptcy and Insolvency
Act may be taken up and continued under this Act only if a proposal within the

meaning of the Bankruptcy and Insolvency Act has not been filed under that Part.

[37] Comstock, CCL Realty and CCL Equities have not filed a proposal under the BIA.  I am 

satisfied that each member of the Comstock Group has satisfied the statutory condition
prescribed by section 11.6(a) of the CCAA.
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[38] I am also satisfied that the evidence filed by the Comstock Group supports a finding that
continuation under the CCAA to permit stabilization of Comstock’s projects and to enable a

going concern sale of Comstock’s business and assets is consistent with the purposes of the
CCAA.  Counsel submits, and I accept, that such stability and continuation of contracts afforded

by a continuation under the CCAA would set the conditions for maximizing recovery for the
senior secured creditor, preserve employment for many of the 1,000 independent contractors, and
maintain the local economies that are highly integrated into the projects which Comstock

services.  Further, avoidance of the social and economic losses which would result from the
liquidation and the maximization of value would be best achieved outside of bankruptcy.

[39] I am also satisfied that continuation under the CCAA is consistent with the jurisprudence
on this issue.  In arriving at this conclusion, I have considered the following cases:  Hemosol
Corp. (Re), 34 B.L.R. (4th) 113, 36 C.B.R. (5th) 286, (Ont. S.C.J.); (Re) Clothing for Modern

Times, 2011 ONSC 7522; Century Services Inc. v. Canada (Attorney General), 2010 SCC 60; Re
Stelco Inc. (2004), 6 C.B.R. (5th) 316 (Ont. S.C.J.); and Re Nortel Networks Corp., 55 C.B.R.

(5th) 229 (Ont. S.C.J.).

[40] Comstock Group has also complied with section 10.2 of the CCAA insofar as the
required cash flow statements have been filed.

[41] I am satisfied the record establishes that each entity within the Comstock Group is a
“company” within the meaning of the CCAA, and that each entity of the Comstock Group is a

debtor company within the meaning of the definition of “debtor company” as they are each
insolvent and have each committed an act of bankruptcy in filing their respective NOIs.

[42] I am also satisfied that the Comstock Group meets the traditional test for insolvency

(BIA, section 2) and the expanded test for insolvency based on a looming liquidity condition (see
Re Stelco Inc. (2004), 48 C.B.R. (4th) 299 (Ont. S.C.J.); leave to appeal to C.A. refused, [2004]

O.J. No. 1903; leave to appeal to SCC refused, [2004] S.C.C.A. No. 336 [Stelco]).  In arriving at
this conclusion in respect of the expanded test for insolvency, I have taken into account that there
has been a decline in Comstock’s financial performance due to cost overruns and litigation

claims; Comstock Group has been unable to meet its covenants under the Credit Agreement and
is in default under the Credit Facility; Comstock Group was not able to obtain additional or

alternative financing outside of a court-ordered or statutory mandated process; there is no
reasonable expectation that Comstock Group, in the near term, will be able to generate sufficient
cash flow to support its existing debt obligations; and the cash flow forecast indicates that

without additional funding, the Comstock Group will exhaust its available cash resources and
will, thus, be unable to meet its obligations as they become due.

[43] I am satisfied that it is both necessary and appropriate to grant relief to Comstock under
the CCAA.  A stay of proceedings is appropriate in order to preserve the status quo and enable
the Comstock Group to pursue and implement a rationalization of its business.

[44] The Comstock Group’s counsel submits that certain suppliers to the Comstock Group are
critical to its operations and that they must be paid in the ordinary course in order to avoid
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disruption to its operations during the CCAA proceedings. Failure to pay these suppliers would 
likely result in them discontinuing critical ongoing services, which could ultimately put 

customer, supplier or Comstock’s own personnel at risk on the job site.  Accordingly, Comstock 
seeks authorization in the Initial Order to pay obligations owing to its suppliers, regardless of 

whether such obligations arise before or after the commencement of the CCAA proceedings, if in 
the opinion of Comstock and with the consent of the monitor, the supplier is critical to the 
business and ongoing operations. 

[45] I am satisfied that this request is appropriate in the circumstances and it is to be included
in the Initial Order.

Priority Charges 

[46] Comstock Group seeks approval of certain court-ordered charges over its assets relating
to its administrative costs, interim financing and the indemnification of its sole director and

officer.  The Initial Order contemplates that the Administration Charge, the DIP Charge, and the
Director’s Charge will rank in priority to all other present and future security interests, trusts,

liens, construction liens, trust claims, charges and encumbrances, claims of secured creditors,
statutory or otherwise, in favour of any person.

[47] The Administration Charge is contemplated to be in the amount of $1 million.  The

authority to grant such a charge is contained in section 11.52 of the CCAA.  The list of factors to
consider in approving an administration charge include: 

(a) the size and complexity of the business being restructured;

(b) the proposed role of the beneficiaries of the charge;

(c) whether there is unwarranted duplication of roles;

(d) whether the quantum of the proposed charge appears to be fair and reasonable;

(e) the position of the secured creditors likely to be affected by the charge; and

(f) the position of the monitor.

See Re Timminco Ltd., 2012 ONSC 106. 

[48] Having reviewed the record and considered the foregoing, I am satisfied that the

Administration Charge, with the requested priority ranking, is warranted and necessary and the
same is granted in the amount of $1 million.

[49] Section 11.52(1) of the CCAA provides that the court may make such an order on notice
to the secured creditors who are likely to be affected by the security.  Notification of this motion
has not been provided to all secured creditors and, accordingly, this issue is to be revisited on the

comeback hearing.
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[50] Comstock Group also seeks approval of the DIP Commitment Letter providing the DIP
Loan of up to $7,800,000 to be secured by a charge over the assets of the Comstock Group.  The

DIP Lender’s Charge is to be subordinate in priority to the Administration Charge.

[51] The authority to grant a DIP financing charge is contained in section 11.2 of the CCAA.

The factors to be considered are set out in section 11.2(4) the CCAA.

[52] Counsel submits that the following factors support the granting of the DIP Lender’s
Charge, many of which incorporate the considerations enumerated in section 11.2(4):

(a) the cash flow forecast indicates Comstock will require additional borrowing;

(b) Comstock cannot obtain alternative new financing without new liquidity and a

reduction of its significant indebtedness;

(c) the proposed DIP Lenders have indicated that they will not provide the DIP Loan
if the DIP Lender’s Charge is not approved;

(d) the DIP Loan is essential to the initiation of the restructuring;

(e) the Comstock business is intended to continue to operate on a going concern basis

during the CCAA proceedings under the direction of management with the assistance of
advisors and the monitor;

(f) the DIP Credit Agreement and the DIP Lender’s Charge are necessary and in the

best interests of the Comstock Group and its stakeholders; and

(g) the proposed monitor is supportive of the DIP Loan and the DIP Lender’s Charge.

[53] I am satisfied, having considered the foregoing factors, that the granting of a super-
priority for DIP Financing is both necessary and appropriate in these circumstances.

[54] It is also necessary to consider the specific request for the creation of a super-priority in

respect of a DIP Charge over construction lien claimants and various trust claimants.  This issue
was addressed at paragraphs 120-138 of the Comstock factum which reads:

120. Granting the Initial Order substantially in the form sought is consistent
with the purpose of the CCAA, the leading jurisprudence with respect to priority,
and is fair and reasonable to all affected parties under these exigent and urgent

circumstances.  Over 1,000 jobs are at stake, the progress of major infrastructure
projects with national importance is in the balance, the safety of workers is in

jeopardy, and the relevant local economies are relying upon the proper application
of the CCAA’s overriding purpose to effect a constructive solution in order to
achieve a position way forward for all stakeholders.
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121. In the event the DIP Charge, and the proposed priority thereof, is not
authorized by this Honourable Court in the urgent and precarious circumstances

confronting the Comstock Group and its stakeholders, the overriding purpose of
the CCAA would be frustrated.  The CCAA must always be read in light of the

CCAA’s overriding purpose – the provision of a constructive solution for all 
stakeholders and the avoidance of the devastating effects of bankruptcy or
creditor initiated termination of business operations.

122. In the recent Supreme Court decision Sun Indalex Finance, LLC v. United
Steelworkers, Chief Justice McLachlin addressed the overarching purpose of the

CCAA as being the provision of a constructive solution for all stakeholders and
the avoidance of the devastating effects of bankruptcy or creditor initiated
termination of business operations:

“[I]t is important to remember that the purpose of CCAA 
proceedings is not to disadvantage creditors but rather to try to 

provide a constructive solution for all stakeholders when a 
company has become insolvent.  As my colleague, Deschamps J. 
observed in Century Services, at para. 15: 

…the purpose of the CCAA… is to permit the 
debtor to continue to carry on business and, where 

possible, avoid the social and economic costs of 
liquidating its assets. 

In the same decision, at para. 59, Deschamps J. also quoted with 

approval the following passage from the reasons of Doherty J.A. in 
Elan Corp. v. Comiskey, (1990), 41 O.A.C. 282, at para. 57 

(dissenting): 

The legislation is remedial in the sense in that it 
provides a means whereby the devastating social and 

economic effects of bankruptcy or creditor initiated 
termination of ongoing business operations can be 

avoided while a court-supervised attempt to 
reorganize the financial affairs of the debtor 
company is made.” [Emphasis added] 

Sun Indalex Finance, LLC v. United Steelworkers (“Indalex”), 2013 SCC 7 at 
para. 205. 

123. Parliament has granted the Court powers under the CCAA to preserve the
status quo in order to enable a company to restructure its affairs and to permit
time for a plan of compromise to be prepared, filed, and considered by creditors.

Section 11.2 of the CCAA establishes the provision of a super priority for DIP
financing as a mechanism for accomplishing this goal.
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124. The Ontario Legislature has created a statutory trust as a mechanism for
accomplishing purpose of the Construction Lien Act (the “CLA”).  In Baltimore

Aircoil of Canada Inc. v. ESD Industries Inc., Justice Wilkins summarized the
purpose and intent of the trust provisions of the CLA:

“[31] The Construction Lien Act is a specific piece of legislation 
designed to remedy and rectify problems in the construction 
industry in Ontario.  Section 8 creates trusts in respect of moneys 

in the hands of described persons under subsections 8(1)(a) and 
(b). 

… 

[36] The purpose and intent of the trust provisions of the Act is to
impose the provisions of a trust on money owing or received, on

account of a contract or sub-contract, which is for the benefit of the
sub-contractors or other tradespeople who supplied services and

materials to a job site.  The legislation is clearly remedial in its
effect.  The legislation is clearly intended to rectify a circumstance
in which persons who provide material and services to a job site,

might find that money which was due to them in payment, has
been used for other purposes.”

Baltimore Aircoil of Canada Inc. v. ESD Industries Inc., 2002 CanLII 49492 
(ONSC) at paras. 31, 36. 

125. The Supreme Court of Canada’s 2013 decision in Indalex is instructive

when the Court is faced with a request for the creation of a super priority in
respect of a DIP charge in favour of a DIP lender over a deemed trust.

126. In Indalex, the Supreme Court dealt with whether the priority established
under s. 11.2 of the CCAA had priority over a deemed trust established
provincially under s. 57(3) of the Pension Benefits Act RSO 1990, c. P-8.  The

Court unanimously agreed with the reasons of Deschamps J., who reasoned that:

“[58]  In the instant case, the CCAA judge, in authorizing the DIP 

charge,… did consider factors that were relevant to the remedial 
objective of the CCAA and found that Indalex had in fact 
demonstrated that the CCAA’s purpose would be frustrated 

without the DIP charge.  It will be helpful to quote the reasons he 
gave on April 17, 2009 in authorizing the DIP charge ((2009), 52 

C.B.R. (5th) 61):

(a) the Applicants are in need of the additional 
financing in order to support operations during the

period of a going concern restructuring:
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(b) there is a benefit to the breathing space that
would be afforded by the DIP Financing that will 

permit the Applicants to identify a going concern
solution;

(c) there is no other alternative available to the
Applicants for a going concern solution;

… 

(f) the benefit to stakeholders and creditors of
the DIP Financing outweighs any potential prejudice 

to unsecured creditors that may arise as a result of 
the granting of super-priority secured financing 
against the assets of the Applicants; 

… 

(h) the balancing of the prejudice weighs in

favour of the approval of the DIP Financing.

[59] Given that there was no alternative for a going-concern
solution, it is difficult to accept the Court of Appeal’s sweeping

intimation that the DIP lenders would have accepted that their
claim ranked below claims resulting from the deemed trust.  There

is no evidence in the record that gives credence to this suggestion.
Not only is it contradicted by the CCAA judge’s findings of fact,
but case after case has shown that “the priming of the DIP facility

is a key aspect of the debtor’s ability to attempt a workout” (J. P.
Sarra, Rescue! The Companies’ Creditors Arrangement Act (2007),

at p. 97).  The harsh reality is that lending is governed by the
commercial imperatives of the lenders, not by the interests of the
plan members or the policy considerations that lead provincial 

governments to legislate in favour of pension fund beneficiaries.
The reasons given by Morawetz J. in response to the first attempt

of the Executive Plan’s members to reserve the rights on June 12,
2009, are instructive.  He indicated that any uncertainty as to
whether the lenders would withhold advances or whether they 

would have priority if advances were made did “not represent a 
positive development”.  He found that, in the absence of any 

alternative, the relief sought was “necessary and appropriate”.  
2009 CanLII 37906 (ON SC), (2009 CanLII 37906, at paras. 7 and 
8). 

[60] In this case, compliance with the provincial law necessarily
entails defiance of the order made under federal law.  On the one
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hand, s. 30(7) of the PPSA required a part of the proceeds from the 
sale related to assets described in the provincial statute to be paid 

to the plan’s administrator before other secured creditors were 
paid.  On the other hand, the Amended Initial Order provided that 

the DIP charge ranked in priority to “all other security interests, 
trusts, liens, charges and encumbrances, statutory or otherwise” 
(para. 45).  Granting priority to the DIP lenders subordinates the 

claims of other stakeholders, including the Plan Members.  This 
court-ordered priority based on the CCAA has the same effect as a 

statutory priority.  The federal and provincial laws are inconsistent, 
as they give rise to different, and conflicting, orders of priority.  As 
a result of the application of the doctrine of federal paramountcy, 

the DIP charge supersedes the deemed trust. 

Indalex, at paras. 58-60, concurred with by McLachlin, C.J. at para. 242 and 

Lebel J. at para. 265. 

127. The Supreme Court’s approach in Indalex is both the correct resolution of
the priority issue on the grounds of paramountcy in circumstances where, but for

the granting of priority over a statutory deemed trust in favour of the DIP lender,
the DIP financing would not be advanced and the distressed company and its

stakeholders would see the immediate halt to the restructuring.  It is also the
practical approach and manifestation of the CCAA’s overriding purpose placed
into reality.

128. The current case before the Court is analogous to Indalex in many
respects: 

(a) Comstock is in need of the additional financing in order to support
operations during the period of a going concern restructuring;

(b) No creditor will advance funds to Comstock without the priming of the

DIP facility;

(c) there is a benefit to the breathing space that would be afforded by the DIP

facility that will permit Comstock to identify a going concern solution;

(d) there is no other alternative available to Comstock for a going concern
solution;

(e) the benefit to stakeholders and creditors of the DIP facility outweighs any 
potential prejudice to unsecured creditors, secured creditors, and potential trust

beneficiaries that may arise as a result of the granting of super-priority secured
financing against the assets of the Comstock Group;
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(f) the balancing of the prejudice weighs in favour of the approval of the DIP
Financing;

(g) a deemed trust arises as a result of a provincial statute; and

(h) the federal and provincial laws are inconsistent as they give rise to

different, and conflicting, priority.

129. The failure to continue Comstock as a going concern will result in
substantial costs to all parties contracting with Comstock.  The transition alone

will require parties to, inter alia:  (a) re-bid on proposals; (b) negotiate new union
agreements; (c) endure significant business interruption and resumption costs; (d)

risk the viability of projects; (e) significantly disrupt local economies and those
connected to them; and (f) place the safety at workers at risk.

130. This case is also similar to Indalex, as there has not been the opportunity

to provide notice to all affected parties.  Comstock proposes that substituted
service is a reasonable solution to the problem of providing notice in time-

constrained circumstances.

131. In Royal Oaks Mines Inc. Re, Justice Blair, as he then was, cautioned
against the priming of DIP financing where there had not been notice to affected

parties.  However, Justice Blair allowed that a super priority could be granted as a
means to effect “what is reasonably necessary to meet the debtor company’s

urgent needs over the sorting-out period”.

Royal Oak Mines Inc., Re, 1999 CanLII 14840 at para. 24. 

132. In urgent CCAA filings where time compression and logistical constraints

result in the limited or non-notification of certain secured creditors on the initial 
CCAA application, the desire to balance a distressed company’s requirement to

obtain vital and time-sensitive financing with the protection of other creditors’
rights is put to the test.  The customary comeback provisions in the Initial order is
an appropriate protection afforded to such secured creditors in circumstances

where delay of Court intervention would result in the imminent (or in the case of
Comstock, immediate) expiry of the company’s enterprise.

133. In such circumstances, it is open to secured creditors to seek to review
such Court ordering of priorities and parties enjoying such priority in view of
their advancement of funds pursuant to such Court-ordered charges may have to

ensure such a review and further justify the continued operation of such priority
later in the restructuring proceeding.  This is a fair and practical result in urgent

circumstances.  Credit and priority should be given, at least initially, in such
exigent circumstances to the “man in the arena” in the commercial conception of
the Rooseveltian ethos – the DIP lender who advances funds in the face of limited
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notice to interested parties with a view to preventing the otherwise certain peril of 
a company in distress. 

134. The inherent tension that arises between the prescribed notice
requirements and the rush to the Court house steps in pan-Canadian CCAA

applications is further ameliorated in situations where the secured creditors not
receiving notice would not likely be affected when considered against the
backdrop of the practical realities of restructuring scenarios and the alternatives to

permitting the priming charge in favour of a DIP lender.  In the current
proceeding, the entities who have registered security interests in the Comstock

Group appear to be equipment and vehicle lessors.  In a shut-down scenario, their
interests would be not likely be [sic] affected differently given that the receivables
in such a case would not likely be collected to satisfy such interests.

135. Given the existent circumstances confronting Comstock and its
stakeholders, and the large number of affected parties, it is necessary that the DIP

loan be given the priority sought in order to allow Comstock to meet its urgent
needs during the sorting out period.

136. The Proposal Trustee is of the view that the anticipated DIP Facility

represents the only alternative available to the Comstock Group to ensure the
continuation of operations.  Furthermore, the Proposal Trustee is of the view that

the costs associated with the DIP Facility, interest expense, permitted fees and
expenses, and facility fees are commercially reasonable.

137. The Proposal Trustee is supportive of the Comstock Group’s efforts to

obtain the DIP financing so as to avoid liquidation and provide time to attempt to
implement a restructuring and going concern sale.  Without access to financing

under the DIP Facility, the Comstock Group will face an immediate liquidity
crisis and would have to cease operations.

138. The purpose of the CCAA, the application of paramountcy in relation to

the taking of priority of DIP facilities over provincial deemed trusts, and the
commercial realities of this case all militate in favour of the proposed priority of

the DIP Loan as set out in the proposal Initial Order.

[55] This reasoning is applicable in this case and supports the conclusion that the DIP Charge
is to have priority over construction lien claims and various trust claims.  I accept the statements

made at paragraph 128 of counsel’s factum set out above.  In my view, the Comstock Group is
unlikely to survive without DIP Financing supported by the super priority DIP Charge, which is

granted.

[56] Comstock Group also seeks a charge in the amount of $4.6 million over the assets of the
Applicants (the “Director’s Charge”) to indemnify the sole director of the Comstock Group in

respect of liabilities he may incur in his capacity as a director and officer of the Comstock
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Group.  The Director’s Charge is to be subordinate to the Administration Charge and the DIP 
Lender’s Charge. 

[57] The authority to grant such a charge is set out in section 11.51 of the CCAA.

[58] I am satisfied that granting the Director’s Charge, with the requested priority ranking, is

warranted and necessary in the circumstances and is granted in the amount of $4.6 million.
Again, I note that section 11.51 requires notice to secured creditors who are likely to be affected
by the security or charge.  Not all secured creditors have been notified and, accordingly, this

issue is to be revisited at the comeback hearing.

Substituted Service 

[59] Counsel advises that, in view of the extensive number of potentially interested parties,
including contractors, subcontractors and tradespeople, the Comstock Group is of the view that
notice of the effect of the proposed DIP Charge on one occasion in the The Globe and Mail

(National Edition) and the Daily Commercial News, Ontario’s only daily construction news
newspaper, in a court-approved form, is reasonably likely to bring this application to the

attention of contractors and subcontractors that may be affected.  I accept this argument and
authorize substituted service in the suggested manner.

Sealing of Documents 

[60] Comstock’s counsel requested that the Confidential Supplement be sealed in order to
protect against the disclosure of sensitive and confidential financial information to third parties,

the disclosure of which, it is submitted, could adversely affect the Comstock Group and its
stakeholders.  The “Confidential Supplement – Financial Statements” is documented as Exhibit J
to the affidavit of Mr. Birkbeck sworn on July 9, 2013; paragraph 26 of the Birkbeck Affidavit

refers to Financial Statements that will be provided to the court at the return of the motion, and
paragraph 43 of the Birkbeck Affidavit requests that Confidential Exhibit “J” be sealed from the

public record in its entirety.

[61] In my view, having considered section 137(2) of the Courts of Justice Act, R.S.O. 1990,
c. C-43 and the governing jurisprudence in Sierra Club of Canada v. Canada (Minister of

Finance), 2002 SCC 41 [Sierra Club], I am satisfied that the sealing order should be granted and
the confidential material is to be sealed.

Discharge of the Interim Receiver 

[62] On July 4, 2013, Comstock required $1.5 million in order to meet its payroll and
independent contractor obligations.  On July 3, 2013, Comstock brought a motion seeking an

order authorizing BMO to make an immediate advance on a priority basis in order to permit
Comstock to fund its payroll and independent contractor obligations.  The motion was granted

and on July 3, 2013, an order was issued appointing PwC as Interim Receiver for the limited and
specific purpose of ensuring Comstock’s payroll was funded by July 4, 2013 and granting the
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Interim Receiver a priority charge, including in priority to construction lien and trust claimants, 
pursuant to the Interim Receiver’s Borrowing Charge under the order. 

[63] The Interim Receiver has now discharged its duties in connection with its limited purpose
appointment and I am satisfied that it is appropriate and reasonable for the interim receivership

proceedings to be terminated and to discharge the Interim Receiver.  In making this order, I
recognize that the contemplated DIP financing will be used, in part, to repay the Interim 
Receiver’s borrowings to BMO, leaving no further purpose for the interim receivership

proceedings.  The fees and disbursements of the Interim Receiver and its counsel can roll over in
to the Administration Charge and be approved as part of the monitor’s fee approvals inside the

CCAA proceedings.

Disposition 

[64] In the result, the motion is granted.  Two orders have been signed; namely, the Initial 

Order under the CCAA, which recognizes a continuation of the restructuring proceedings under
the CCAA, and an order discharging PwC in its capacity as Interim Receiver of Comstock.

[65] A comeback hearing, as provided for in paragraph 61 of the Initial Order, is scheduled for
Friday, July 19, 2013.

Morawetz J. 

Date:   July 16, 2013 
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Present: Wagner C.J. and Abella, Moldaver, Karakatsanis, Côté, Brown, Rowe, Martin 

and Kasirer JJ. 

ON APPEAL FROM THE COURT OF APPEAL OF ALBERTA

Bankruptcy and insolvency — Priority — Source deductions — Priming 

charges — Employee source deductions not remitted to Crown by companies in 

receivership — Judge supervising restructuring proceedings under Companies’ 

Creditors Arrangement Act ordering priming charges over debtor companies’ assets 

in favour of interim lender, monitor and directors — Order giving priority to priming 

charges over claims of secured creditors and providing that they are not to be limited 

or impaired in any way by provisions of any federal or provincial statute — Property 

of debtor companies subject to deemed trust in favour of Crown for unremitted source 

deductions under Income Tax Act — Whether court has authority to rank priming 

charges ahead of Crown’s deemed trust for unremitted source deductions — Income 

Tax Act, R.S.C. 1985, c. 1 (5th Supp.), s. 227(4.1) — Companies’ Creditors 

Arrangement Act, R.S.C. 1985, c. C-36, ss. 11, 11.2, 11.51, 11.52. 

Canada North Group and six related corporations initiated restructuring 

proceedings under the Companies’ Creditors Arrangement Act (“CCAA”). In their 

initial CCAA application, they requested a package of relief including the creation of 

three priming charges (or court-ordered super-priority charges): an administration 

charge in favour of counsel, a monitor and a chief restructuring officer for the fees they 

incurred, a financing charge in favour of an interim lender, and a directors’ charge 
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protecting their directors and officers against liabilities incurred after the 

commencement of the proceedings. The application included an affidavit from one of 

their directors attesting to a debt to Her Majesty The Queen for unremitted employee 

source deductions and GST. The CCAA judge made an order (“Initial Order”) that the 

priming charges were to “rank in priority to all other security interests, . . . charges and 

encumbrances, claims of secured creditors, statutory or otherwise”, and that they were 

not to be “otherwise . . . limited or impaired in any way by . . . the provisions of any 

federal or provincial statutes” (“Priming Charges”). The Crown subsequently filed a 

motion for variance, arguing that the Priming Charges could not take priority over the 

deemed trust created by s. 227(4.1) of the Income Tax Act (“ITA”) for unremitted 

source deductions. The motion to vary was dismissed, and the Crown’s appeal to the 

Court of Appeal was also dismissed. 

Held (Abella, Moldaver, Brown and Rowe JJ. dissenting): The appeal 

should be dismissed. 

Per Wagner C.J. and Côté and Kasirer JJ.: The Priming Charges prevail 

over the deemed trust. Section 227(4.1) does not create a proprietary interest in the 

debtor’s property. Further, a court-ordered super-priority charge under the CCAA is not 

a security interest within the meaning of s. 224(1.3) of the ITA. As a result, there is no 

conflict between s. 227(4.1) of the ITA and the Initial Order made in this case, or 

between the ITA and s. 11 of the CCAA. 
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In general, courts supervising a CCAA reorganization have the authority to 

order super-priority charges to facilitate the restructuring process. The most important 

feature of the CCAA is the broad discretionary power it vests in the supervising court: 

s. 11 of the CCAA confers jurisdiction on the supervising court to “make any order that

it considers appropriate in the circumstances”. This jurisdiction is constrained only by 

restrictions set out in the CCAA itself and the requirement that the order made be 

appropriate in the circumstances — its general language is not restricted by the 

availability of more specific orders in ss. 11.2, 11.4, 11.51 and 11.52. As restructuring 

under the CCAA often requires the assistance of many professionals, giving super 

priority to priming charges in favour of those professionals is required to derive the 

most value for the stakeholders. For a monitor and financiers to put themselves at risk 

to restructure and develop assets, only to later discover that a deemed trust supersedes 

all claims, would defy fairness and common sense. 

Her Majesty does not have a proprietary interest in a debtor’s property that 

is adequate to prevent the exercise of a supervising judge’s discretion to order super-

priority charges under s. 11 of the CCAA or any of the sections that follow it. Section 

227(4.1) does not create a beneficial interest that can be considered a proprietary 

interest, and it does not give the Crown the same property interest a common law trust 

would. Without attaching to specific property, creating the usual right to the enjoyment 

of property or the fiduciary obligations of a trustee, the interest created by s. 227(4.1) 

lacks the qualities that allow a court to refer to a beneficiary as a beneficial owner. 
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Furthermore, under Quebec civil law, it is clear that s. 227(4.1) does not 

establish a legal trust as it does not meet the three requirements set out in arts. 1260 

and 1261 of the Civil Code of Québec. Although s. 227(4.1) provides that the assets are 

deemed to be held “separate and apart from the property of the person” and “to form 

no part of the estate or property of the person”, the main element of a civilian trust is 

absent in the deemed trust established by s. 227(4.1): no specific property is transferred 

to a trust patrimony, and there is no autonomous patrimony to which specific property 

is transferred. 

Section 227(4.1) states that the Receiver General shall be paid the proceeds 

of a debtor’s property “in priority to all such security interests”, as defined in 

s. 224(1.3), but court-ordered super-priority charges under s. 11 of the CCAA or any of

the sections that follow it are not security interests within the meaning of s. 224(1.3). 

Section 224(1.3) defines “security interest” as meaning “any interest in, or for civil law 

any right in, property that secures payment or performance of an obligation” and 

including “an interest, or for civil law a right, created by or arising out of a debenture, 

mortgage, hypothec, lien, pledge, charge, deemed or actual trust, assignment or 

encumbrance of any kind whatever, however or whenever arising, created, deemed to 

arise or otherwise provided for”. The grammatical structure of this provision evidences 

Parliament’s intent that the list have limiting effect, such that only the instruments 

enumerated and instruments that are similar in nature fall within the definition. 

Court-ordered super-priority charges are utterly different from any of the interests listed 

in s. 227(4.1) because they were not made for the sole benefit of the holder of the 
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charge, nor were they made by consensual agreement or by operation of law. Instead, 

they were ordered by the CCAA judge to facilitate the restructuring in furtherance of 

the interests of all stakeholders. This interpretation is consistent with the presumption 

against tautology, which suggests that Parliament intended interpretive weight to be 

placed on the examples, and with the ejusdem generis principle, which limits the 

generality of the final words on the basis of the narrow enumeration that precedes them. 

Preserving the deemed trusts under s. 37(2) of the CCAA does not modify 

the characteristics of these trusts. They continue to operate as they would have if the 

insolvent company had not sought CCAA protection. Similarly, granting Her Majesty 

the right to insist that a compromise or arrangement not be sanctioned by a court unless 

it provides for payment in full under s. 6(3) does not modify the deemed trust created 

by s. 227(4.1) in any way. In any event, s. 6(3) comes into operation only at the end of 

the CCAA process when parties seek court approval of their arrangement or 

compromise. 

Finally, whether Her Majesty is a “secured creditor” under the CCAA or 

not, the supervising court’s power in s. 11 provides a very broad jurisdiction that is not 

restricted by the availability of more specific orders. Although ss. 11.2, 11.51 and 11.52 

of the CCAA may attach only to the property of the debtor’s company, there is no such 

restriction in s. 11. That said, courts should still recognize the distinct nature of Her 

Majesty’s interest and ensure that they grant a charge with priority over the deemed 

trust only when necessary. 
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Per Karakatsanis and Martin JJ.: There is no conflict between the ITA and 

CCAA provisions at issue in this appeal. The broad discretionary power under s. 11 of 

the CCAA permits a court to rank priming charges ahead of the Crown’s deemed trust 

for unremitted source deductions. 

Section 227(4.1) of the ITA provides that a deemed trust attaches to 

property of the employer to the extent of unremitted source deductions 

“notwithstanding any security interest in such property” or “any other enactment of 

Canada”. Although this provision clearly specifies that the Crown’s right operates 

notwithstanding other security interests, the content of that right for the purposes of 

insolvency cannot be inferred solely from the text of the ITA. Section 227(4.1) states 

that the amount of the unremitted source deductions is “beneficially owned” by the 

Crown, but there is no settled doctrinal meaning of the term “beneficial ownership”, 

and s. 227(4.1) modifies even those features of beneficial ownership that are widely 

associated with it under the common law. 

As a creature of statute, a statutory deemed trust does not have to fulfill the 

ordinary requirements of trust law. In the case of the deemed trust in s. 227(4.1), there 

is no identifiable trust property and therefore no certainty of subject matter. Moreover, 

without specific property being transferred to the trust patrimony, s. 227(4.1) does not 

satisfy the requirements of an autonomous patrimony contemplated by the Civil Code 

of Québec in arts. 1260, 1261 and 1278. As a result, s. 227(4.1) traces the value of the 

unremitted source deductions, capping the Crown’s right at that value, and the specific 
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property that constitutes the debtor’s estate remains unchanged, with the debtor 

continuing to have control over it. 

The Bankruptcy and Insolvency Act (“BIA”) and the CCAA each give the 

deemed trust meaning for their own purposes. The purpose of a BIA liquidation is to 

give the debtor a fresh start and pay out creditors to the extent possible. To realize these 

goals, the BIA is strictly rules-based and has a comprehensive scheme for the 

liquidation process. In the BIA, the deemed trust for unremitted source deductions 

appears in s. 67(3). Section 67(1)(a) excludes property held in trust by the bankrupt 

from property of the bankrupt that is divisible among creditors. Section 67(2) provides 

an exception for deemed trusts that are not true trusts. Section 67(3) provides a further 

exception by stating that s. 67(2) does not apply in respect of the Crown’s deemed trust 

for unremitted source deductions under the ITA and other statutes. The result of this 

scheme is that the debtor’s estate — to the extent of the unremitted source deductions 

— is not “property of a bankrupt divisible among his creditors”, as required by s. 67(1) 

of the BIA. Section 67 therefore gives content to the Crown’s right of beneficial 

ownership under s. 227(4.1) of the ITA: the amount of the unremitted source deductions 

is taken out of the pool of money that is distributed to creditors in a BIA liquidation. 

In contrast, the purpose of the CCAA is remedial; it provides a means for 

companies to avoid the devastating social and economic consequences of commercial 

bankruptcies. Due to its remedial nature, the CCAA is famously skeletal in nature and 

there is no rigid formula for the division of assets. When a debtor’s restructuring is on 
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the table, the goal pivots, and interim financing is introduced to facilitate restructuring. 

Entitlements and priorities shift to accommodate the presence of the interim lender — 

a new and necessary player who is absent from the liquidation scheme under the BIA. 

The Crown’s right to unremitted source deductions in a CCAA 

restructuring is protected by both ss. 37(2) and 6(3) of the CCAA. Section 37(2) 

provides that the Crown continues to beneficially own the debtor’s property equal in 

value to the unremitted source deductions; the unremitted source deductions 

“shall . . . be regarded as being held in trust for Her Majesty”. Although this signals 

that, unlike deemed trusts captured by s. 37(1), the Crown’s deemed trust continues 

and confers a stronger right, s. 37(2) does not explain what to do with that right for the 

purposes of a CCAA proceeding. It does not, for example, provide that trust property 

should be put aside, as it would be in the BIA context. Section 6(3) gives specific effect 

to the Crown’s right by requiring that a plan of compromise provide for payment in full 

of the Crown’s deemed trust claims within six months of the plan’s approval. As such, 

the Crown can demand to be paid in full in priority to all “security interests”, including 

priming charges. The remedial goal of the CCAA is at the forefront of providing 

flexibility in preserving the Crown’s right to unremitted source deductions in s. 37(2), 

and in giving a concrete effect to that right in s. 6(3) of the CCAA. The fact that the 

Crown’s right under s. 227(4.1) of the ITA is treated differently between the two 

statutes is consistent with the different schemes and purposes of the BIA and CCAA. 
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Sections 11.2, 11.51 and 11.52 of the CCAA, which allow the court to order 

priming charges over a company’s property, do not give the court the authority to rank 

priming charges ahead of the Crown’s deemed trust for unremitted source deductions. 

Instead, that authority comes from s. 11 of the CCAA. Section 11 allows the court to 

make any order that it considers appropriate in the circumstances, subject to the 

requirements of good faith and due diligence on the part of the applicant. It can be used 

to rank priming charges ahead of the Crown’s deemed trust for unremitted source 

deductions for two reasons. First, ranking a priming charge ahead of the Crown’s 

deemed trust does not conflict with the ITA provision. So long as the Crown is paid in 

full under a plan of compromise, the Crown’s right under s. 227(4.1) remains intact 

“notwithstanding any security interest” in the amount of the unremitted source 

deductions. Second, depending on the circumstances, such an order may further the 

remedial objectives of the CCAA. Interim financing is often crucial to the restructuring 

process. If there is evidence that interim lending cannot be obtained without ranking 

the interim loan ahead of the Crown’s deemed trust, such an order could further the 

CCAA’s remedial goals. In general, the court should have flexibility to order super-

priority charges in favour of parties whose function is to facilitate the proposal of a plan 

of compromise that, in any event, will be required to pay the Crown in full. 

Per Abella, Brown and Rowe JJ. (dissenting): The appeal should be 

allowed. The text, context, and purpose of s. 227(4.1) of the ITA support the conclusion 

that s. 227(4.1) and the related deemed trust provisions under the the ITA, the CPP, and 

the EIA (collectively, the “Fiscal Statutes”) bear only one plausible interpretation: the 
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Crown’s deemed trust enjoys priority over all other claims, including priming charges 

granted under the CCAA. Parliament’s intention when it amended and expanded 

s. 227(4) and 227(4.1) of the ITA was clear and unmistakable: it granted this

unassailable priority by employing the unequivocal language of “notwithstanding 

any . . . enactment of Canada”. This is a blanket paramountcy clause; it prevails over 

all other statutes. No similar “notwithstanding” provision appears in the CCAA. Indeed, 

it is quite the opposite: unlike most deemed trusts which are nullified in CCAA 

proceedings by the operation of s. 37(1) of the CCAA, s. 37(2) preserves the deemed 

trusts of the Fiscal Statutes. 

The Fiscal Statutes give absolute priority to the deemed trusts for source 

deductions over all security interests notwithstanding the CCAA, and the priming 

charges provisions in ss. 11.2(1), 11.51(1) and 11.52(1) of the CCAA fall under the 

definition of “security interest”, because they are “interests in the debtor’s property 

securing payment or performance of an obligation”, i.e. the payment of the monitor, 

the interim lender, and directors. As the definition of “security interest” in the ITA 

includes “encumbrances of any kind, whatever, however or whenever arising, created, 

deemed to arise or otherwise provided for”, there is no reason that the definition would 

preclude the inclusion of an interest that is designed to operate to the benefit of all 

creditors. This is sufficient to decide the appeal. 

This finding does not leave the deemed trust provisions in the Fiscal 

Statutes in conflict with the CCAA. Section 11 of the CCAA contains a grant of broad 
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supervisory discretion and the power to “make any order that it considers appropriate 

in the circumstances”, but that grant of authority is not unlimited. Parliament avoided 

any conflict between the CCAA and the ITA by imposing three restrictions that are 

significant here. First, although s. 37(1) of the CCAA provides that “property of the 

debtor company shall not be regarded as being held in trust for Her Majesty unless it 

would be so regarded in the absence of that statutory provision”, s. 37(2) provides for 

the continued operation of the deemed trusts under the Fiscal Statutes in a CCAA 

proceeding. In addition, while the deemed trusts are not “true trusts” and the 

commingling of assets renders the money subject to the deemed trusts untraceable, 

tracing has no application to s. 227(4.1). Second, the unremitted source deductions are 

deemed not to form part of the property of the debtor’s company. If there is a default 

in remittances, the Crown is deemed to obtain beneficial ownership in the tax debtor’s 

property in the amount of the unremitted source deductions that it can collect 

“notwithstanding” any other enactment or security interest. However, priming charges 

can attach only to the debtor’s property, so the Crown’s interest under the deemed trust 

is not subject to the Priming Charges. Third, under the definition of “secured creditor” 

in s. 2 of the CCAA, the Crown is not a “secured creditor” in respect of its deemed trust 

claims under the Fiscal Statutes. That definition must be read as “secured creditor 

means . . . a holder of any bond of the debtor company secured by . . . a trust in respect 

of, all or any property of the debtor company”, which makes it manifestly clear that the 

Crown is not a “secured creditor” in respect of its deemed trust claims under the Fiscal 

Statutes. 
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Giving effect to Parliament’s clear intent to grant absolute priority to the 

deemed trust does not render s. 6(3) or s. 11.09 of the CCAA meaningless. To the 

contrary, s. 6(3) and s. 11.09 respect the ultimate priority of the deemed trusts by 

allowing for the ultimate priority of the Crown claim to persist, while not frustrating 

the remedial purpose of the CCAA. Section 6(3) of the CCAA, which protects the 

Crown’s claims under the deemed trusts as well as claims not subject to the deemed 

trusts under the Fiscal Statutes, operates only where there is an arrangement or 

compromise put to the court. In contrast, the deemed trusts arise immediately and 

operate continuously from the time the amount was deducted or withheld from 

employee’s remuneration, and apply to only unremitted source deductions. Without 

s. 6(3), the Crown would be guaranteed entitlement only to unremitted source

deductions when the court sanctions a compromise or arrangement, and not to its other 

claims under s. 224(1.2) of the ITA, because most of the Crown’s claims rank as 

unsecured under s. 38 of the CCAA. However, s. 6(3) does not explain the survival of 

the deemed trust or the rights conferred on the Crown under the deemed trust. Their 

survival is explained by s. 37(2), which continues the operation of s. 227(4.1), or by 

s. 227(4.1), which provides that the proceeds of the trust property “shall be paid to the

Receiver General in priority to all such security interests”. Finally, s. 6(3) protects 

different interests than those captured by the deemed trusts, and the right not to have to 

compromise under s. 6(3) is a right independent of the Crown’s right under deemed 

trusts. 
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Section 11.09 of the CCAA, which permits the court to stay the Crown’s 

enforcement of its claims under the deemed trust claims, can apply to the Crown’s 

deemed trust claims, but it does not remove the priority granted by the deemed trusts. 

Further, no concerns regarding certainty of subject matter or autonomous 

patrimony arise here. The deemed trust is not a “true” trust and it does not confer an 

ownership interest or the rights of a beneficiary to the Crown as they are understood at 

common law or within the meaning of the Civil Code of Québec. The requirements of 

“true” trusts of civil and common law are irrelevant to ascertaining the operation of a 

statutorily deemed trust as the deemed trust is a legal fiction with sui generis 

characteristics that are described in s. 227(4) and (4.1) of the ITA. 

Finally, concluding that the deemed trusts under the Fiscal Statutes have 

priority over the priming charges would not lead to absurd consequences. The 

conclusion that interim financing would simply end was not supported by the record, 

and there are usually enough funds available to satisfy both the Crown claim and the 

court-ordered priming charges. Equally unfounded is the claim that confirming the 

priority of the deemed trusts would inject an unacceptable level of uncertainty into the 

insolvency process. Interim lenders can rely on the company’s financial statements to 

evaluate the risk of providing financing. 

Per Moldaver J. (dissenting): There is substantial agreement with the 

analysis and conclusions of Brown and Rowe JJ. However, there are two points to be 

addressed. First, the question of the nature of the Crown’s interest should be left to 
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another day. This is because, properly interpreted, the relevant provisions of the CCAA 

and ITA work in harmony to direct that the Crown’s interest under s. 227(4.1) of the 

ITA — in whatever form it takes — must be given priority over court-ordered priming 

charges. This conclusion is sufficient to dispose of the appeal. 

Second, while there is agreement that s. 37(2) of the CCAA can be 

interpreted as an internal restriction on s. 11, if this interpretation is mistaken, s. 11 is 

nonetheless restricted by s. 227(4.1), as Parliament has expressly indicated the 

supremacy of s. 227(4.1) over the provisions of the CCAA. The Crown’s deemed trust 

claim must thus take priority over all court-ordered priming charges, whether they arise 

under the specific priming charge provisions, or under the court’s discretionary 

authority. A necessary consequence of the absolute supremacy of the Crown’s deemed 

trust claim is that the Crown’s interest under s. 227(4.1) cannot be given effect by 

s. 6(3) of the CCAA. Unlike s. 227(4.1), which is focused on ensuring the priority of

the Crown’s claim, s. 6(3) merely establishes a six-month timeframe for payment to the 

Crown in the event that the debtor company succeeds in staying viable as a going 

concern. Accordingly, if s. 6(3) gave effect to the Crown’s interest, the Crown could 

be ranked last, so long as it is paid within six months of any arrangement. Such an 

outcome would be plainly inconsistent with the absolute priority of the Crown’s claim. 

Further, as s. 6(3) does not apply where a liquidation occurs under the CCAA, the 

Crown would be deprived of its priority over security interests in such circumstances. 
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It cannot be doubted that Parliament considered the potential consequences 

of its legislative actions, including any consequences for CCAA proceedings. If 

circumstances do arise in which the priority of the Crown’s claim threatens the viability 

of a particular restructuring, it clearly lies with the Crown to be flexible so as to avoid 

any consequences that would undermine the remedial purposes of the CCAA. 
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I. Overview

[1] The Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36

(“CCAA”), has a long and storied history. From its origins in the Great Depression to 

its revival and reinvention during the 1970s and 1980s, the CCAA has played an 

important role in Canada’s economy. Today, the CCAA provides an opportunity for 

insolvent companies with more than $5,000,000 in liabilities to restructure their affairs 

through a plan of arrangement. The goal of the CCAA process is to avoid bankruptcy 

and maximize value for all stakeholders. 

[2] In order to facilitate the restructuring process, courts supervising CCAA

restructurings may authorize an insolvent company to incur certain critical costs 

associated with this process. Supervising courts may also secure payment of these costs 

by ordering a super-priority charge against the insolvent company’s assets. Today, our 

Court is called upon to determine whether a supervising court may order super-priority 

charges over assets that are subject to a claim of Her Majesty protected by a deemed 

trust created by s. 227(4.1) of the Income Tax Act, R.S.C. 1985, c. 1 (5th Supp.) 

(“ITA”). 

[3] The Crown raises two arguments as to why a supervising court should be

unable to subordinate Her Majesty’s interest to super-priority charges. First, the Crown 

says that s. 227(4.1) creates a proprietary interest in a debtor’s assets and a court cannot 

attach a super-priority charge to assets subject to Her Majesty’s interest. Second, the 

Crown says that even if s. 227(4.1) does not create a proprietary interest, it creates a 
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security interest that has statutory priority over all other security interests, including 

super-priority charges. 

[4] Both of these arguments must fail. As this Court has previously held, the

CCAA generally empowers supervising judges to order super-priority charges that have 

priority over all other claims, including claims protected by deemed trusts. In all cases 

where a supervising court is faced with a deemed trust, the court must assess the nature 

of the interest established by the empowering enactment, and not simply rely on the 

title of deemed trust. In this case, when the relevant provisions of the ITA are examined 

in their entirety, it is clear that the ITA does not establish a proprietary interest because 

Her Majesty’s claim does not attach to any specific asset. Further, there is no conflict 

between the CCAA order and the ITA, as the deemed trust created by the ITA has 

priority only over a defined set of security interests. A super-priority charge ordered 

under s. 11 of the CCAA does not fall within that definition. For the reasons that follow, 

I would therefore dismiss the appeal. 

II. Background

[5] Canada North Group and six related corporations (“Debtors”) initiated

restructuring proceedings under s. 50.4(1) of the Bankruptcy and Insolvency Act, 

R.S.C. 1985, c. B-3 (“BIA”), but soon changed course and sought to restructure under 

the CCAA. In their initial CCAA application, they requested a package of relief standard 

to CCAA proceedings, including a thirty-day stay on all proceedings against them, the 

appointment of a monitor and the creation of three super-priority charges. The first 
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charge they requested was an administration charge of up to $1,000,000 in favour of 

counsel, a monitor and a chief restructuring officer for the fees they incurred. The 

second was a $1,000,000 financing charge in favour of an interim lender. The third was 

a $150,000 directors’ charge protecting their directors and officers against liabilities 

incurred after the commencement of the proceedings. The Debtors included in their 

initial motion an affidavit from one of their directors attesting to a $1,140,000 debt to 

Her Majesty The Queen for source deductions and Goods and Services Tax (“GST”). 

[6] Justice Nielsen of the Court of Queen’s Bench heard the motion together

with a cross-motion by the Debtors’ primary lender, Canadian Western Bank, seeking 

the appointment of a receiver. Justice Nielsen granted an initial order in favour of the 

Debtors on the terms requested in the initial application, aside from a $500,000 

reduction in the administration charge (Alta. Q.B., No. 1703-12327, July 5, 2017 

(“Initial Order”)). The terms of that order included the following with regard to priority: 

Each of the Directors’ Charge, Administration Charge and the Interim 

Lender’s Charge (all as constituted and defined herein) shall constitute a 

charge on the Property and subject always to section 34(11) of the CCAA 

such Charges shall rank in priority to all other security interests, trusts, 

liens, charges and encumbrances, claims of secured creditors, statutory or 

otherwise (collectively, “Encumbrances”) in favour of any Person. 

[Emphasis deleted; para. 44.] 

Justice Nielsen further ordered that these charges “shall not otherwise be limited or 

impaired in any way by . . . (d) the provisions of any federal or provincial statutes” 

(para. 46). 
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[7] Three weeks after the Initial Order was granted, the Debtors sought

supplementary orders extending the stay of proceedings and increasing the interim 

financing to $2,500,000. Canadian Western Bank again filed a motion to appoint a 

receiver. At the hearing of the three motions, counsel for Her Majesty appeared in order 

to advise that Her Majesty would be filing a motion to vary the Initial Order on the 

ground that the order failed to recognize Her priority interest in unremitted source 

deductions (the portion of remuneration that employers are required to withhold from 

employees and remit directly to the Canada Revenue Agency (“CRA”)).  

[8] The Crown filed the motion soon after. Its argument for variance was

grounded in the nature of Her Majesty’s interest in the Debtors’ property. It argued that 

the nature of Her Majesty’s interest is determined by s. 227(4.1) of the ITA and that 

that provision creates a proprietary interest: 

(4) Every person who deducts or withholds an amount under this Act is

deemed, notwithstanding any security interest (as defined in

subsection 224(1.3)) in the amount so deducted or withheld, to hold the

amount separate and apart from the property of the person and from

property held by any secured creditor (as defined in subsection 224(1.3))

of that person that but for the security interest would be property of the

person, in trust for Her Majesty and for payment to Her Majesty in the

manner and at the time provided under this Act.

(4.1) Notwithstanding any other provision of this Act, the Bankruptcy and 

Insolvency Act (except sections 81.1 and 81.2 of that Act), any other 

enactment of Canada, any enactment of a province or any other law, where 

at any time an amount deemed by subsection 227(4) to be held by a person 

in trust for Her Majesty is not paid to Her Majesty in the manner and at the 

time provided under this Act, property of the person and property held by 

any secured creditor (as defined in subsection 224(1.3)) of that person that 

but for a security interest (as defined in subsection 224(1.3)) would be 
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property of the person, equal in value to the amount so deemed to be held 

in trust is deemed 

(a) to be held, from the time the amount was deducted or withheld by

the person, separate and apart from the property of the person, in trust

for Her Majesty whether or not the property is subject to such a security

interest, and

(b) to form no part of the estate or property of the person from the time

the amount was so deducted or withheld, whether or not the property

has in fact been kept separate and apart from the estate or property of

the person and whether or not the property is subject to such a security

interest

and is property beneficially owned by Her Majesty notwithstanding any 

security interest in such property and in the proceeds thereof, and the 

proceeds of such property shall be paid to the Receiver General in priority 

to all such security interests. 

III. Judgments Below

A. Court of Queen’s Bench, 2017 ABQB 550, 60 Alta. L.R. (6th) 103

[9] Justice Topolniski heard Her Majesty’s motion to vary the Initial Order.

Despite the delay between the Initial Order and the motion to vary, Topolniski J. found 

that she had jurisdiction to hear the motion based on the discretion and flexibility 

conferred by the CCAA. However, she dismissed the motion on the ground that 

s. 227(4.1) of the ITA creates a security interest that can be subordinated to

court-ordered super-priority charges. 

[10] Justice Topolniski relied upon Temple City Housing Inc., Re, 2007 ABQB

786, 42 C.B.R. (5th) 274, and First Vancouver Finance v. M.N.R., 2002 SCC 49, [2002] 
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2 S.C.R. 720, to conclude that the deemed trust created by s. 227(4.1) of the ITA is not 

a proprietary interest. Rather, the ITA creates something similar to a floating charge 

over all the debtor’s assets, which permits the debtor to alienate property subject to the 

deemed trust. These characteristics are inconsistent with a proprietary interest, and thus 

s. 227(4.1) does not create such an interest.

[11] Justice Topolniski also considered whether s. 227(4.1) creates a security

interest that requires Her Majesty’s interest to take priority over court-ordered charges. 

She acknowledged that the CCAA preserves the operation of the deemed trust, but she 

found that it also authorizes the reorganization of priorities by court order. Because 

each of the charges included in the Initial Order was critical to the restructuring process, 

they were necessarily required by the CCAA regime. 

B. Leave to Appeal, 2017 ABCA 363, 54 C.B.R. (6th) 5

[12] Following the dismissal of the Crown’s motion, the Debtors determined

that there were sufficient assets in the estate to satisfy both Her Majesty and the 

beneficiaries of the three court-ordered super-priority charges in full. However, the 

Crown sought and obtained leave to appeal in order to seek appellate guidance on the 

nature of Her Majesty’s priority. 

C. Court of Appeal of Alberta, 2019 ABCA 314, 93 Alta. L.R. (6th) 29
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[13] The Court of Appeal dismissed the appeal. It was divided as to whether the

super-priority charges had priority over Her Majesty’s claim. Justice Rowbotham wrote 

for the majority and agreed with the motion judge that s. 227(4.1) of the ITA creates a 

security interest, in accordance with this Court’s earlier finding in First Vancouver that 

the deemed trust is like a “floating charge over all of the assets of the tax debtor in the 

amount of the default” (First Vancouver, at para. 40). She found further support for this 

in the fact that the deemed trust also falls squarely within the ITA’s definition of 

“security interest” in s. 224(1.3). 

[14] After determining that Her Majesty’s interest in the Debtors’ property was

a security interest, Rowbotham J.A. turned to the question of whether the deemed trust 

could be subordinated to the court-ordered super-priority charges. She found that 

“while a conflict may appear to exist at the level of the ‘black letter’ wording” of the 

ITA and the CCAA, “the presumption of statutory coherence require[d] that the 

provisions be read to work together” (para. 45). A deemed trust that could not be 

subordinated to super-priority charges would undermine both Acts’ objectives because 

fewer restructurings could succeed and thus less tax revenue could be collected. If the 

Crown’s position prevailed, then absurd consequences could follow. Approximately 

75 percent of restructurings require interim lenders. Without the assurance that they 

would be repaid in priority, these lenders would not come forward, nor would monitors 

or directors. The reality is that all of these services are provided in reliance on super 

priorities. Without these priorities, CCAA restructurings may be severely curtailed or 
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at least delayed until Her Majesty’s exact claim could be ascertained, by which point 

the company might have totally collapsed. 

[15] Justice Wakeling dissented. In his view, none of the arguments raised by

the majority could overcome the text of the ITA. On his reading, the text of s. 227(4.1) 

is clear: Her Majesty is the beneficial owner of the amounts deemed to be held separate 

and apart from the debtor’s property, and these amounts must be paid to Her Majesty 

notwithstanding any type of security interest, including super-priority charges. In his 

view, nothing in the CCAA overrides this proprietary interest. Section 11 of the CCAA 

cannot permit discretion to be exercised without regard for s. 227(4.1) of the ITA, nor 

can ss. 11.2, 11.51 and 11.52 of the CCAA be used, as they only allow a court to make 

orders regarding “all or part of the company’s property” (s. 11.2(1)). In conclusion, 

since no part of the CCAA authorizes a court to override s. 227(4.1), a court must give 

effect to the clear text of s. 227(4.1) and cannot subordinate Her Majesty’s claims to 

super-priority charges. 

IV. Issue

[16] The central issue in this appeal is whether the CCAA authorizes courts to

grant super-priority charges with priority over a deemed trust created by s. 227(4.1) of 

the ITA. In order to answer this question, I proceed in three stages. First, I assess the 

nature of the CCAA regime and the power of supervising courts to order such charges. 

Given that supervising courts generally have the authority to order super-priority 

charges with priority over all other claims, I then turn to s. 227(4.1) of the ITA to 
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determine whether it gives Her Majesty an interest that cannot be subordinated to super-

priority charges. Here I assess the Crown’s two arguments as to why s. 227(4.1) 

provides for an exception to the general rule, namely that Her Majesty has a proprietary 

or ownership interest in the insolvent company’s assets and that, even if Her Majesty 

does not have such an interest, s. 227(4.1) provides Her with a security interest that has 

absolute priority over all claims. I conclude by assessing how courts should exercise 

their authority to order super-priority charges where Her Majesty has a claim against 

an insolvent company protected by a s. 227(4.1) deemed trust.  

V. Analysis

[17] In order to determine whether the CCAA empowers a court to order super-

priority charges over assets subject to a deemed trust created by s. 227(4.1) of the ITA, 

we must understand both the CCAA regime and the nature of the interest created by 

s. 227(4.1).

A. CCAA Regime

[18] The CCAA is part of Canada’s system of insolvency law, which also

includes the BIA and the Winding-up and Restructuring Act, R.S.C. 1985, c. W-11, 

s. 6(1), for banks and other specified institutions. Although both the CCAA and the BIA

create reorganization regimes, what distinguishes the CCAA regime is that it is 

restricted to companies with liabilities of more than $5,000,000 and “offers a more 

flexible mechanism with greater judicial discretion, making it more responsive to 
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complex reorganizations” (Century Services Inc. v. Canada (Attorney General), 2010 

SCC 60, [2010] 3 S.C.R. 379, at para. 14).  

[19] The CCAA works by creating breathing room for an insolvent debtor to

negotiate a way out of insolvency. Upon an initial application, the supervising judge 

makes an order that ordinarily preserves the status quo by freezing claims against the 

debtor while allowing it to remain in possession of its assets in order to continue 

carrying on business. During this time, it is hoped that the debtor will negotiate a plan 

of arrangement with creditors and other stakeholders. The goal is to enable the parties 

to reach a compromise that allows the debtor to reorganize and emerge from the CCAA 

process as a going concern (Century Services, at para. 18). 

[20] The view underlying the entire CCAA regime is thus that debtor companies

retain more value as going concerns than in liquidation scenarios (Century Services, at 

para. 18). The survival of a going-concern business is ordinarily the result with the 

greatest net benefit. It often enables creditors to maximize returns while simultaneously 

benefiting shareholders, employees, and other firms that do business with the debtor 

company (para. 60). Thus, this Court recently held that the CCAA embraces “the 

simultaneous objectives of maximizing creditor recovery, preservation of going-

concern value where possible, preservation of jobs and communities affected by the 

firm’s financial distress . . . and enhancement of the credit system generally” (9354-

9186 Québec inc. v. Callidus Capital Corp., 2020 SCC 10, at para. 42, quoting 
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J. P. Sarra, Rescue! The Companies’ Creditors Arrangement Act (2nd ed. 2013), at 

p. 14).

[21] The most important feature of the CCAA — and the feature that enables it

to be adapted so readily to each reorganization — is the broad discretionary power it 

vests in the supervising court (Callidus Capital, at paras. 47-48). Section 11 of the 

CCAA confers jurisdiction on the supervising court to “make any order that it considers 

appropriate in the circumstances”. This power is vast. As the Chief Justice and 

Moldaver J. recently observed in their joint reasons, “On the plain wording of the 

provision, the jurisdiction granted by s. 11 is constrained only by restrictions set out in 

the CCAA itself, and the requirement that the order made be ‘appropriate in the 

circumstances’” (Callidus Capital, at para. 67). Keeping in mind the centrality of 

judicial discretion in the CCAA regime, our jurisprudence has developed baseline 

requirements of appropriateness, good faith and due diligence in order to exercise this 

power. The supervising judge must be satisfied that the order is appropriate and that 

the applicant has acted in good faith and with due diligence (Century Services, at 

para. 69). The judge must also be satisfied as to appropriateness, which is assessed by 

considering whether the order would advance the policy and remedial objectives of the 

CCAA (para. 70). For instance, given that the purpose of the CCAA is to facilitate the 

survival of going concerns, when crafting an initial order, “[a] court must first of all 

provide the conditions under which the debtor can attempt to reorganize” (para. 60). 
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[22] On review of a supervising judge’s order, an appellate court should be

cognizant that supervising judges have been given this broad discretion in order to 

fulfill their difficult role of continuously balancing conflicting and changing interests. 

Appellate courts should also recognize that orders are generally temporary or interim 

in nature and that the restructuring process is constantly evolving. These considerations 

require not only that supervising judges be endowed with a broad discretion, but that 

appellate courts exercise particular caution before interfering with orders made in 

accordance with that discretion (Pacific National Lease Holding Corp., Re (1992), 72 

B.C.L.R. (2d) 368 (C.A.), at paras. 30-31).

[23] In addition to s. 11, there are more specific powers in some of the

provisions following that section. They include the power to order a super-priority 

security or charge on all or part of a company’s assets in favour of interim financiers 

(s. 11.2), critical suppliers (s. 11.4), the monitor and financial, legal or other experts 

(s. 11.52), or indemnification of directors or officers (s. 11.51). Each of these 

provisions empowers the court to “order that the security or charge rank in priority over 

the claim of any secured creditor of the company” (ss. 11.2(2), 11.4(4), 11.51(2) and 

11.52(2)). 

[24] As this Court held in Century Services, at para. 70, the general language of

s. 11 is not restricted by the availability of these more specific orders. In fact, courts

regularly grant super-priority charges in favour of persons not specifically referred to 

in the aforementioned provisions, including through orders that have priority over 
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orders made under the specific provisions. These include, for example, key employee 

retention plan charges (Grant Forest Products Inc., Re (2009), 57 C.B.R. (5th) 128 

(Ont. S.C.J.); Timminco Ltd., Re, 2012 ONSC 506, 85 C.B.R. (5th) 169), and bid 

protection charges (In the Matter of a Plan of Compromise or Arrangement of Green 

Growth Brands Inc., 2020 ONSC 3565, 84 C.B.R. (6th) 146). 

[25] In Sun Indalex Finance, LLC v. United Steelworkers, 2013 SCC 6, [2013]

1 S.C.R. 271, at para. 60, quoting the amended initial order in that case, this Court 

confirmed that a court-ordered financing charge with priority over “all other security 

interests, trusts, liens, charges and encumbrances, statutory or otherwise”, had priority 

over a deemed trust established by the Personal Property Security Act, R.S.O. 1990, 

c. P.10 (“PPSA”), to protect employee pensions. Justice Deschamps wrote for a

unanimous Court on this point. She found that the existence of a deemed trust did not 

preclude orders granting first priority to financiers: “This will be the case only if the 

provincial priorities provided for in s. 30(7) of the PPSA ensure that the claim of the 

Salaried Plan’s members has priority over the [debtor-in-possession (“DIP”)] charge” 

(para. 48). 

[26] Justice Deschamps first assessed the supervising judge’s order to determine

whether it had truly been necessary to give the financing charge priority over the 

deemed trust. Even though the supervising judge had not specifically considered the 

deemed trust in the order authorizing a super-priority charge, he had found that there 

was no alternative but to make the order. Financing secured by a super priority was 
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necessary if the company was to remain a going concern (para. 59). Justice Deschamps 

rejected the suggestion “that the DIP lenders would have accepted that their claim 

ranked below claims resulting from the deemed trust”, because “[t]he harsh reality is 

that lending is governed by the commercial imperatives of the lenders, not by the 

interests of the plan members or the policy considerations that lead provincial 

governments to legislate in favour of pension fund beneficiaries” (para. 59). 

[27] After determining that the order was necessary, she turned to the statute

creating the deemed trust’s priority. Section 30(7) of the PPSA provided that the 

deemed trust would have priority over all security interests. In her view, this created a 

conflict between the court-ordered super priority and the statutory priority of the claim 

protected by the deemed trust. The super priority therefore prevailed by virtue of 

federal paramountcy (para. 60). 

[28] There are also practical considerations that explain why supervising judges

must have the discretion to order other charges with priority over deemed trusts. 

Restructuring under the CCAA often requires the assistance of many professionals. As 

Wagner C.J. and Moldaver J. recently recognized for a unanimous Court, the role the 

monitor plays in a CCAA proceeding is critical: “The monitor is an independent and 

impartial expert, acting as ‘the eyes and the ears of the court’ throughout the 

proceedings . . . . The core of the monitor’s role includes providing an advisory opinion 

to the court as to the fairness of any proposed plan of arrangement and on orders sought 

by parties, including the sale of assets and requests for interim financing” (Callidus 
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Capital, at para. 52, quoting Ernst & Young Inc. v. Essar Global Fund Ltd., 2017 

ONCA 1014, 139 O.R. (3d) 1, at para. 109). In the words of Morawetz J. (as he then 

was), “[i]t is not reasonable to expect that professionals will take the risk of not being 

paid for their services, and that directors and officers will remain if placed in a 

compromised position” (Timminco, at para. 66). 

[29] This Court has similarly found that financing is critical as “case after case

has shown that ‘the priming of the DIP facility is a key aspect of the debtor’s ability to 

attempt a workout’” (Indalex, at para. 59, quoting J. P. Sarra, Rescue! The Companies’ 

Creditors Arrangement Act (2007), at p. 97). As lower courts have affirmed, 

“Professional services are provided, and DIP funding is advanced, in reliance on super-

priorities contained in initial orders. To ensure the integrity, predictability and fairness 

of the CCAA process, certainty must accompany the granting of such super-priority 

charges” (First Leaside Wealth Management Inc. (Re), 2012 ONSC 1299, at para. 51 

(CanLII)). 

[30] Super-priority charges in favour of the monitor, financiers and other

professionals are required to derive the most value for the stakeholders. They are 

beneficial to all creditors, including those whose claims are protected by a deemed trust. 

The fact that they require super priority is just a part of “[t]he harsh reality . . . that 

lending is governed by the commercial imperatives of the lenders” (Indalex, at 

para. 59). It does not make commercial sense to act when there is a high level of risk 

involved. For a monitor and financiers to put themselves at risk to restructure and 
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develop assets, only to later discover that a deemed trust supersedes all claims, smacks 

of unfairness. As McLachlin J. (as she then was) said, granting a deemed trust absolute 

priority where it does not amount to a trust under general principles of law would “defy 

fairness and common sense” (British Columbia v. Henfrey Samson Belair Ltd., [1989] 

2 S.C.R. 24, at p. 33). 

[31] It is therefore clear that, in general, courts supervising a CCAA

reorganization have the authority to order super-priority charges to facilitate the 

restructuring process. Similarly, courts have ensured that the CCAA is given a liberal 

construction to fulfill its broad purpose and to prevent this purpose from being 

neutralized by other statutes: [TRANSLATION] “As the courts have ruled time and again, 

the purpose of the CCAA and orders made under it cannot be affected or neutralized by 

another [Act], whether of public order or not” (Triton Électronique inc. (Arrangement 

relatif à), 2009 QCCS 1202, at para. 35 (CanLII)). “This case is not so much about the 

rights of employees as creditors, but the right of the court under the [CCAA] to serve 

not the special interests of the directors and officers of the company but the broader 

constituency referred to in Chef Ready Foods Ltd. [v. Hongkong Bank of Can. (1990), 

51 B.C.L.R. (2d) 84 (C.A.)] . . . Such a decision may inevitably conflict with provincial 

legislation, but the broad purposes of the [CCAA] must be served” (Pacific National 

Lease Holding, at para. 28). Courts have been particularly cautious when interpreting 

security interests so as to ensure that the CCAA’s important purpose can be fulfilled. 

For instance, in Chef Ready Foods, Gibbs J.A. observed that if a bank’s rights under 

the Bank Act, S.C. 1991, c. 46, were to be interpreted as being immune from the 
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provisions of the CCAA, then the benefits of CCAA proceedings would be “largely 

illusory” (p. 92). “There will be two classes of debtor companies: those for whom there 

are prospects for recovery under the [CCAA]; and those for whom the [CCAA] may be 

irrelevant dependent upon the whim of the [creditor]” (p. 92). It is important to keep in 

mind that CCAA proceedings operate for the benefit of the creditors as a group and not 

for the benefit of a single creditor. Without clear and direct instruction from Parliament, 

we cannot countenance the possibility that it intended to create a security interest that 

would limit or eliminate the prospect of reorganization and recovery under the CCAA 

for some companies. To do so would turn the CCAA into a dead letter. With this in 

mind, I turn to the specific provision at issue in this appeal. 

B. Nature of the Interest Created by Section 227(4.1) of the ITA

[32] The Crown argues that, despite the authority a supervising court may have

to order super-priority charges, Her Majesty’s claim to unremitted source deductions is 

protected by a deemed trust, and that ordering charges with priority over the deemed 

trust is contrary to s. 227(4.1) of the ITA. To determine whether this is true, we must 

begin by understanding how the deemed trust comes about.  

[33] Section 153(1) of the ITA requires employers to withhold income tax from

employees’ gross pay and forward the amounts withheld to the CRA. When an 

employer withholds income tax from its employees in accordance with the ITA, it 

assumes its employees’ liability for those amounts (s. 227(9.4)). As a result, Her 

Majesty cannot have recourse to the employees if the employer fails to remit the 
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withheld amounts. Instead, Her Majesty’s interest is protected by a deemed trust. 

Section 227(4) of the ITA provides that amounts withheld are deemed to be held 

separate and apart from the employer’s assets and in trust for Her Majesty. If an 

employer fails to remit the amounts withheld in the manner provided by the ITA, 

s. 227(4.1) extends the trust to all of the employer’s assets. In this case, the Debtors

failed to remit the amounts withheld to the CRA, bringing s. 227(4.1) into operation. 

[34] When a company seeks protection under the CCAA, s. 37(1) of the CCAA

provides that most of Her Majesty’s deemed trusts are nullified (unless the property in 

question would be regarded as held in trust in the absence of the statutory provision 

creating the deemed trust). However, s. 37(2) of the CCAA exempts the deemed trusts 

created by s. 227(4) and (4.1) of the ITA from the nullification provided for in s. 37(1). 

These deemed trusts continue to operate throughout the CCAA process (Century 

Services, at para. 45). In my view, this preservation by the CCAA of the deemed trusts 

created by the ITA does not modify the characteristics of these trusts. They continue to 

operate as they would have if the insolvent company had not sought CCAA protection. 

Therefore, the Crown’s arguments must be assessed by reviewing the nature of the 

interest created by s. 227(4.1) of the ITA.  

[35] Before doing so, and while it is not strictly speaking required of me given

the reasons I set out below, I pause here to clarify the role of s. 6(3) of the CCAA, which 

provides as follows: 
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(3) Unless Her Majesty agrees otherwise, the court may sanction a

compromise or arrangement only if the compromise or arrangement

provides for the payment in full to Her Majesty in right of Canada or a

province, within six months after court sanction of the compromise or

arrangement, of all amounts that were outstanding at the time of the

application for an order under section 11 or 11.02 and that are of a kind

that could be subject to a demand under

(a) subsection 224(1.2) of the Income Tax Act . . . . 

[36] Section 6(3) merely grants Her Majesty the right to insist that a

compromise or arrangement not be sanctioned by a court unless it provides for payment 

in full to Her Majesty of certain claims within six months after court sanction. 

Section 6(3) does not say that it modifies the deemed trust created by s. 227(4.1) of the 

ITA in any way, and it comes into operation only at the end of the CCAA process when 

parties seek court approval of their arrangement or compromise. Section 6(3) also 

applies to numerous claims that are not protected by the deemed trust, including 

penalties, interest, withholdings on non-resident dispositions and certain retirement 

contributions (see ss. 224(1.2) and 227(10.1) of the ITA, the latter of which refers to 

amounts payable under ss. 116, 227(9), (9.2), (9.3), (9.4) and (10.2), Part XII.5 and 

Part XIII). Equating the deemed trust with the right under s. 6(3) renders s. 37(2) of the 

CCAA and the deemed trust meaningless. I therefore proceed, as this Court did in 

Indalex, by assessing the interest created by s. 227(4.1) of the ITA without regard to the 

CCAA (Indalex, at para. 48). 

[37] Section 227(4.1) provides:
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(4.1) Notwithstanding any other provision of this Act, the Bankruptcy and 

Insolvency Act (except sections 81.1 and 81.2 of that Act), any other 

enactment of Canada, any enactment of a province or any other law, where 

at any time an amount deemed by subsection 227(4) to be held by a person 

in trust for Her Majesty is not paid to Her Majesty in the manner and at the 

time provided under this Act, property of the person and property held by 

any secured creditor (as defined in subsection 224(1.3)) of that person that 

but for a security interest (as defined in subsection 224(1.3)) would be 

property of the person, equal in value to the amount so deemed to be held 

in trust is deemed 

(a) to be held, from the time the amount was deducted or withheld by

the person, separate and apart from the property of the person, in trust

for Her Majesty whether or not the property is subject to such a security

interest, and

(b) to form no part of the estate or property of the person from the time

the amount was so deducted or withheld, whether or not the property

has in fact been kept separate and apart from the estate or property of

the person and whether or not the property is subject to such a security

interest

and is property beneficially owned by Her Majesty notwithstanding any 

security interest in such property and in the proceeds thereof, and the 

proceeds of such property shall be paid to the Receiver General in priority 

to all such security interests. 

(1) Does Section 227(4.1) of the ITA Create a Proprietary or Ownership

Interest in the Debtor’s Assets?

[38] This appeal — like previous appeals to this Court — does not require the

Court to exhaustively define the nature and content of the interest created by s. 227(4.1) 

of the ITA (Royal Bank of Canada v. Sparrow Electric Corp., [1997] 1 S.C.R. 411, and 

First Vancouver). All that is necessary is to determine whether s. 227(4.1) confers upon 

Her Majesty an interest in the debtor’s property that precludes a court from ordering 

charges with priority over Her Majesty’s claim. The Crown argues that s. 227(4.1) does 

so by giving Her Majesty a proprietary interest in the debtor’s assets, which “causes 
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Appellants' Argument 

General power of court 

11 Despite anything in the Bankruptcy and 
Insolvency Act or the Winding-up and 
Restructuring Act, if an application is made 
under this Act in respect of a debtor 
company, the court, on the application of 
any person interested in the matter, may, 
subject to the restrictions set out in this 
Act, on notice to any other person or 
without notice as it may see fit, make any 
order that it considers appropriate in the 
circumstances. 

Submissions 

Pouvoir general du tribunal 

11 Malgre toute disposition de la Loi sur la 
faillite et l'insolvabilite ou de la Loi sur les 
liquidations et les restructurations, le 
tribunal peut, dans le cas de toute 
demande sous le regime de la presente loi 
a l'egard d'une compagnie debitrice, 
rendre, sur demande d'un interesse, mais 
sous reserve des restrictions prevues par 
la presente loi et avec ou sans avis, toute 
ordonnance qu'il estime indiquee. 

90. The proceedings in the present file are not governed by the provisions of the CCAA

but by the BIA. The BIA does not contain a provision similar to section 11 of the

CCAA.

91. In contrast to the language in section 183 of the BIA, as was considered by the

Court in the present file, section 11 of the CCAA vests the supervising court in

CCAA proceedings with broad powers.

92. The CCAA Court's jurisdiction is "constrained only by restrictions set out in the

CCAA itself, and the requirement that the order made be "appropriate in the

circumstances'"'. 56 As explained in Canada North, the power conferred by

section 11 is "vast". 57

93. Justice Cote of the sec recognized that the CCAA reorganization regime differs

from the BIA reorganization regime (Division 1 proposals and in the present case)

giving the Court in a CCAA proceeding more flexibility and larger powers:

56 

57 

Although both the CCAA and the BIA create reorganization 
regimes, what distinguishes the CCAA regime is that it is 

Canada North, supra note 6 at para. 21 referring to Century Services, supra note 32 at 
para. 14 and Ca/lidus Capital, supra note 52 at para. 67. 
Canada North, supra note 6 at para. 21. 
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restricted to companies with liabilities of more than $5,000,000 
and "offers a more flexible mechanism with greater judicial 
discretion, making it more responsive to complex 
reorganizations" (Century Services Inc. v. Canada (Attorney 
General), 2010 sec 60, [2010] 3 S.C.R. 379, at para. 14).58

1 emphasis added] 

94. Equally, at paragraph 140, Justice Karakatsanis wrote:

While proposals under the BIA's restructuring regime similarly 
serve a remedial purpose, "this is achieved through a rules-based 
mechanism that offers less flexibility" (Century Services, at 
para. 15).59 

95. Although reorganisations under Division I proposals and under CCAA proceedings

may serve similar purposes, Parliament has chosen to maintain two distinct

regimes. The sec emphasized this distinction in Century Services60
: 

58 

59 

60 

Tysoe J.A. therefore erred in my view by treating the CCAA and 
the BIA as distinct regimes subject to a temporal gap between 
the two, rather than as forming part of an integrated body of 
insolvency law. Parliament's decision to maintain two statutory 
schemes for reorganization, the BIA and the CCAA reflects the 
reality that reorganizations of differing complexity require 
different legal mechanisms. By contrast, only one statutory 
scheme has been found to be needed to liquidate a bankrupt 
debtor's estate. 

[emphasis added] 

Ibid. at para. 18. The sec also recognizes in Callidus Capital, supra note 52 at para. 73 
"that the CCAA "offers a more flexible mechanism with greater judicial discretion" than the 
BIA (Century Services, supra note 32 at para. 14)". See also Montreal (City) v. Deloitte 
Restructuring Inc., 2021 sec 53 at para. 51. 
Canada North, supra note 6 at para. 140 referring to Century Services, supra note 32 at 
para. 15. 
Century Services, supra note 32 at para. 78. 
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96. In maintaining two different regimes, the Court is still bound by all law enacted by

Parliament61
, even if this means that an insolvency matter will be treated differently

under the BIA and the CCAA.

97. In the present case, the Court's inherent jurisdiction, as recognized by section 183

of the BIA, does not grant the same discretionary powers as section 11 of the

CCAA. The Court's authority to exercise its inherent jurisdiction is limited and

cannot contravene any statute, including subsection 227(4.1) of the ITA.

98. The Court was therefore prohibited from exercising its inherent jurisdiction to grant

the Priming Charge Order.

6. Conclusion

99. In the context of this case, the Court was bound by the relevant statutory provisions

at issue and did not have the authority to subordinate the Crown's deemed trust

claims to the Priming Charges, even if the outcome could have been different under

the CCAA:

61 

• the deemed trust provisions give an absolute priority to the Crown over all

secured creditors, notwithstanding the BIA or any other federal or provincial

statute or other law;

• the specific priming charge provisions are inapplicable to the Crown as the

Crown is not a secured creditor who is subject to these provisions; and

In exercising its constitutional authority pursuant to sections 91 (3) (the raising of money 
by any mode or system of taxation) and 91 (21) (bankruptcy and insolvency) of the 
Constitution Act, 1867, Parliament may enact any legislation it considers appropriate to 
give effect to government policy. Unless legislation is ultra vires or irredeemably violates 
a Charter right, the Courts must apply legislation as written, despite any misgivings about 
the legislator's wisdom. (See McDiarmid Lumber Ltd. v. God's Lake First Nation, 2006 
sec 58 at paras. 38-41; Franks v. A.G. ofB.C. (B.C. Benefits Board), 1999 BCCA 165 at 
para. 8; Taylor v. Canada (Attorney General), 2012 ONCA 479 at para. 76; Canada North, 
supra note 6 at para. 228.) The Court's role does not include re-opening a debate already 
concluded in Parliament. Policy is the bailiwick of Parliament, not the Courts. 
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