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PART I – OVERVIEW 

1. The Body Shop Canada Limited (the “Company” or “TBS Canada”), a retailer that 

sells cosmetics, skin care and perfume across Canada, finds itself in a liquidity crisis due 

to the actions of its parent company in the United Kingdom. Despite previously being on 

track to being profitable this year, the Company is now unable to meet its obligations as 

they become due. Absent this Court’s continued protection, the business will fail and its 

many stakeholders will be prejudiced. 

2. On February 13, 2024, less than three months after it was bought by the private 

equity firm Aurelius Group, The Body Shop International Limited (“TBS International” or 

the “UK Parent”) filed for administration in the United Kingdom (the “UK 

Administration”).1 Tony Wright, Geoff Rowley and Alastair Massey of FRP Advisory 

were appointed joint administrators of the UK Parent (collectively, the “UK 

Administrator”).2 The UK Parent had historically controlled several accounting and cash 

management functions for the Company, whereby all of TBS Canada’s cash collections 

were swept from the Company by the UK parent then the UK Parent would remit payment 

on behalf of the Company for its trade payables, including its rent and payroll.3 

3. However, in the weeks before the UK Administration, the UK Parent swept cash 

from TBS Canada’s accounts but failed to remit payment for amounts owing to the 

Company’s vendors/suppliers and landlords.4 This created an immediate liquidity crisis 

                                            
1  The Affidavit of Jordan Searle sworn on March 1, 2024 (“Searle Affidavit”) at para. 5, Motion 

Record of the Applicant (“MR”), Tab 2, p. 13-39. 
2  Searle Affidavit at para. 31, MR, Tab 2, p. 25. 
3  Searle Affidavit at para. 5, MR, Tab 2, pp. 15-16. 
4  Searle Affidavit at para. 6, MR, Tab 2, p. 16. 
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for TBS Canada, as all funding, other than payroll, for the Company were cut off, with no 

advance notice.5 TBS Canada had significant overdue payables that it could not pay. The 

Company reached out to the UK Parent, the UK Administrator and the Aurelius Group 

and asked them to either return the funds that they had withdrawn or provide more funds, 

but, in each case, they refused to do so.6 

4. The Company urgently required a stay of proceedings to give it the breathing room 

necessary organize its financial affairs and develop a plan for the continuation, or orderly 

wind-down, of the Canadian business. As a result, on March 1, 2024 (the “Filing Date”), 

the Company filed a notice of intention to make a proposal (the “NOI”) under subsection 

50.4(1) of the Bankruptcy and Insolvency Act (“BIA”).7 Alvarez & Marsal Canada Inc. was 

appointed to act as the proposal trustee (the “Proposal Trustee”).8 

5. This factum is filed in support of the Company’s motion for an Order, among other 

things: 

(a) expanding the BIA stay of proceedings by ordering the continuation of 

services and certain other protections to the Company; 

(b) approving the Administration Charge (defined below) in the amount of 

$700,000; 

                                            
5  Searle Affidavit at para. 6, MR, Tab 2, p. 16. 
6  Searle Affidavit at para. 6, MR, Tab 2, p. 16. 
7  Searle Affidavit at para. 2, MR, Tab 2, p. 14; NOI Certificate, Exhibit A to the Searle Affidavit, MR, 

Tab 2(A), pp. 40-41. 
8  Searle Affidavit at para. 2, MR, Tab 2, p. 16. 
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(c) approving the D&O Charge (as defined below) in the amount of $2,100,000;  

(d) directing all persons who have in their possession or power, any property 

of the Company, or any book, document or paper of any kind relating to the 

Company, to produce the book, document or paper to TBS Canada, or to 

deliver to TBS Canada any property of the Company in their possession 

promptly upon request of the Company or the Proposal Trustee; and 

(e) extending the time for the Company to file a proposal under the BIA to April 

16, 2024 (being 19 days from its current expiry of March 28, 2024). 

6. The relief sought on this motion will allow the Company to continue its business 

operations and protect the value of its assets while it explores and pursues its 

restructuring or liquidation options. 9  The charges requested are vital to secure the 

services of the professionals and directors and officers who are needed to facilitate a 

successful restructuring or liquidation of TBS Canada.10 

PART II – FACTS 

7. The facts are more fully set out in the Affidavit of Jordan Searle dated March 1, 

2024.11 A high level summary of the facts are set out below. 

                                            
9  Searle Affidavit at para. 8, MR, Tab 2, p. 17. 
10  Searle Affidavit at para. 8, MR, Tab 2, p. 17. 
11  Capitalized terms used and not otherwise defined herein have the meanings ascribed to them in 

the Affidavit of Jordan Searle dated March 1, 2024. 
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A. Corporate Structure 

8. TBS Canada is a federally incorporated corporation that is extra-provincially 

registered to operate throughout Canada (other than Quebec and the Territories).12 The 

Company and TBS US are wholly-owned subsidiaries of TBS International. TBS 

International is owned by Natura (Brasil) International B.V. (“Natura”), which is owned by 

Aurelius IV UK Acquico Eight Ltd. (“Aurelius Purchaser”). As described below, the 

shares of Natura were acquired by Aurelius Purchaser on or about December 2023. TBS 

International and all of its foreign subsidiaries are ultimately owned by Aurelius 

Investment Lux One SARL (together with Aurelius Purchaser and Aurelius Seven (defined 

below) “Aurelius”).13 

B. Business and Operations 

9. The Company is a retailer, offering cosmetics, perfume and skin care products 

through 105 stores across Canada (other than Quebec and the Territories), an e-

commerce platform and a wholesale business.14 The Company’s iconic, global brand has 

historically set itself apart in the cosmetic and skin-care industry by following a clear 

vision: to sell products with natural, ethically sourced and cruelty-free ingredients.15 

(i) Merchandising, Supply & Distribution 

10. The Company is licenced to trade merchandise under the “The Body Shop” brand 

pursuant to a Selective Master Distribution & Franchise Agreement between the 

                                            
12  Searle Affidavit at para. 10, MR, Tab 2, pp. 17-18. 
13  Searle Affidavit at para. 10, MR, Tab 2, pp. 17-18; Aurelius Organizational Chart, Exhibit B to the 

Searle Affidavit, MR, Tab 2(B), pp. 42-46. 
14  Searle Affidavit at para. 9, MR, Tab 2, p. 17. 
15  Searle Affidavit at para. 9, MR, Tab 2, p. 17. 
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Company and TBS International (the “Franchise Agreement”).16 Under the Franchise 

Agreement, the Company receives all of its inventory from the UK Parent for sale 

exclusively in its designated retail stores.17 However, as a franchisee under the Franchise 

Agreement, TBS Canada does not enjoy exclusivity or ownership over “The Body Shop” 

brand or related intellectual property.18 

11. Historically, the Company has relied on its US counterpart, Buth-Na-Bodhaige, Inc. 

(“TBS US”), for distribution and logistic services. 19  In the ordinary course, TBS US 

receives inventory from TBS International on behalf of the Company and holds it at its 

distribution centre located in the United States (the “US Distribution Centre”).20 TBS 

then transports the inventory to the US-Canadian border, where it gets picked up by third-

party couriers on TBS Canada’s behalf.21 TBS US also provides e-commerce services to 

the Company and fulfills online orders.22 

12. Pursuant to the Franchise Agreement and its working arrangement with the UK 

Parent, title to inventory only passes from TBS International to TBS Canada once it leaves 

the US Distribution Centre.23 As long as inventory is housed at the US Distribution Centre, 

TBS International holds title. 

                                            
16  Searle Affidavit at para. 13, MR, Tab 2, p. 19; Franchise Agreement, Exhibit C to the Searle 

Affidavit, MR, Tab 2(C), pp. 47-102. 
17  Searle Affidavit at para. 13, MR, Tab 2, p. 19. 
18  Searle Affidavit at para. 13, MR, Tab 2, p. 19. 
19  Searle Affidavit at para. 14, MR, Tab 2, p. 19. 
20  Searle Affidavit at para. 14, MR, Tab 2, p. 19. 
21  Searle Affidavit at para. 14, MR, Tab 2, p. 19. 
22  Searle Affidavit at para. 16, MR, Tab 2, p. 20. 
23  Searle Affidavit at para. 15, MR, Tab 2, p. 20. 
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13. As described in more detail below, historically, accounting and cash management 

functions for TBS US and the Company were controlled by the UK Parent whereby TBS 

International would sweep all the cash collections from TBS US and TBS Canada and 

use it to pay TBS US and TBS Canada’s payables. Like the Company, the UK Parent 

also swept TBS US' bank accounts prior to the UK Administration, which caused a severe 

liquidity crisis for TBS US. On March 1, 2024, TBS US began shutting down its operations 

and executing mass employee terminations in the United States.24 Accordingly, TBS 

Canada no longer has access to its e-commerce platform, the ability to ship to its 

wholesale partners (Shoppers Drug Mart & Amazon.ca) or its only means of receiving 

new inventory.25 

(ii) Employee and Employee Benefits 

14. As of March 1, 2024, the Company employed 784 individuals across Canada.26 

None of the employees are unionized.27  However, as outlined below, the Company 

terminated 20 head office employees on the Filing Date and intends to make further 

headcount reductions as part of its restructuring efforts. 

(iii) Leases and Retail Stores 

15. The Company conducts its business through 105 leased retail stores across 

Canada.28 The total rent for all 105 locations is currently in arrears of around $900,000, 

which primarily represents February rent.29 Additionally, the Company’s headquarters 

                                            
24  Searle Affidavit at para. 16, MR, Tab 2, p. 20. 
25  Searle Affidavit at para. 16, MR, Tab 2, p. 20. 
26  Searle Affidavit at para. 11, MR, Tab 2, p. 18. 
27  Searle Affidavit at para. 11, MR, Tab 2, p. 18. 
28  Searle Affidavit at para. 9, MR, Tab 2, p. 17. 
29  Searle Affidavit at para. 23, MR, Tab 2, p. 23. 
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operate out of a leased premises located at 1 Yorkdale Road, Suite 510, Toronto, 

Ontario.30 

C. Financial Situation of the Company 

16. Historically, TBS International has been in full control of several functions of TBS 

Canada and TBS US, including human resources and employee benefits, accounts 

payables, accounts receivables and cash management and information technology.31 In 

Canada, TBS International achieved this through a cash pooling arrangement between 

the entities, under which all of TBS Canada’s funds were deposited into seven separate 

accounts at HSBC Bank Canada in the Company’s name (the “HSBC Accounts”) and 

then swept by TBS International in the UK (the “Cash Pooling Arrangement”).32 In 

exchange, TBS International would then pay TBS Canada’s payables upon direction by 

the Company. This centralized structure and cash management system has been in place 

since at least 2007.33 A similar cash pooling arrangement is in place in respect of TBS 

US. 

17. Commencing December 2023, while continuing to sweep the HSBC Accounts, 

TBS International failed to remit payments in full to the Company’s vendors. 34  This 

created a backlog of overdue debt that has since ballooned to approximately $3.3 

million.35 This debt is owing to a wide variety of vendors, including landlords, logistics 

                                            
30  Searle Affidavit at para. 10, MR, Tab 2, pp. 17-18. 
31  Searle Affidavit at para. 24, MR, Tab 2, p. 23. 
32  Searle Affidavit at para. 24, MR, Tab 2, p. 23. 
33  Searle Affidavit at para. 25, MR, Tab 2, pp. 23-24. 
34  Searle Affidavit at para. 27, MR, Tab 2, p. 24. 
35  Searle Affidavit at para. 29, MR, Tab 2, p. 25. 
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providers, marketing agencies, insurers, utilities and freight service providers.36 Payroll 

and HST obligations, however, have continued to be paid in the ordinary course.37 

18. TBS International also swept TBS US’ accounts during this time and failed to remit 

payments in full to TBS US’ creditors, leaving it with significant overdue payables. 

19. Despite failing to remit payments in full, TBS International continued to sweep the 

HSBC Accounts until the day immediately before the UK Parent commenced the UK 

Administration on February 13, 2024.38 TBS International did not warn the Company of 

its intention to file and has since provided little to no guidance.39 Instead, the UK Parent, 

the UK Administrators and Aurelius informed the Company that the Cash Pooling 

Arrangement was no longer in place and TBS Canada must now use its own cash or to 

finance all market activities. 40  This left the Company with depleted bank accounts, 

significant outstanding payables and severed shared services.  

(i) Secured Creditors 

20. On or about December 2023, the Aurelius Purchaser acquired all of the shares of 

Natura (and indirectly TBS International) (the “Acquisition”).41 In connection with the 

Acquisition, Aurelius IV UK Acquico Seven Limited (“Aurelius Seven”), the immediate 

parent company of the Aurelius Purchaser, entered into a Loan Agreement with TBS 

International, pursuant to which GBP £2,720,741.98 was made available to TBS 

                                            
36  Searle Affidavit at para. 29, MR, Tab 2, p. 25. 
37  Searle Affidavit at para. 6, MR, Tab 2, p. 16. 
38  Searle Affidavit at para. 29, MR, Tab 2, p. 25. 
39  Searle Affidavit at para. 30, MR, Tab 2, p. 25. 
40  Searle Affidavit at para. 31, MR, Tab 2, pp. 25-26. 
41  Searle Affidavit at para. 12 & 17, MR, Tab 2, pp. 18-19 & 20-21. 
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International (the “Loan Agreement”).42 The Loan Agreement provides in section 4.2 that 

the purpose of the loan is to “assist the [Aurelius] Purchaser with funding the Acquisition. 

For this purpose, the Borrower [the UK Parent] may on-lend the proceeds of any [L]oan 

to the [Aurelius] Purchaser”.43 

21. The obligations of the UK Parent under the Loan Agreement are guaranteed by 

TBS Canada pursuant to a Guarantee and Indemnity Agreement (the “Guarantee”).44 

The obligations of the Company under the Guarantee are only operative after Aurelius 

Seven issues a demand to TBS Canada.45 To date, TBS Canada has not received any 

such demand and is unaware of the current status of the loan facility.46 

22. To secure its obligations under the Guarantee, TBS Canada executed a General 

Security Agreement (“GSA”) and a Hypothec granting Aurelius Seven a security interest 

over all of its present and after-acquired property.47 Aurelius Seven registered its security 

under the personal property regimes in each Canadian provincial and territorial 

jurisdiction (collectively, “Aurelius Security”) against TBS Canada.48 

23. Personal property searches also reveal registrations against the Company in 

favour of Enterprise Fleet Management Canada, Inc. (“Enterprise”) in the Provinces of 

                                            
42  Loan Agreement, Exhibit D to the Searle Affidavit, MR, Tab 2(D), pp. 103-116; Searle Affidavit at 

para. 17, MR, Tab 2, pp. 20-21. 
43  Loan Agreement, Exhibit D to the Searle Affidavit, MR, Tab 2(D), pp. 103-116. 
44  Guarantee and Indemnity Agreement, Exhibit E to the Searle Affidavit, MR, Tab 2(E), pp. 117-

136. 
45  Searle Affidavit at para. 19, MR, Tab 2, p. 21. 
46  Searle Affidavit at para. 19, MR, Tab 2, p. 21. 
47  General Security Agreement & Hypothèque Mobilière, Exhibit F to the Searle Affidavit, MR, Tab 

2(E), pp. 117-136. 
48  PPSA searches dated February 21-26, 2024, Exhibit G to the Searle Affidavit, MR, Tab 2(G), pp. 

147-196; Searle Affidavit at para. 21, MR, Tab 2, p. 22. 
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British Columbia, Alberta, Nova Scotia and Ontario (the “Enterprise Security”), and 

registrations in favour of HSBC Bank Canada and HongKong Bank of Canada (together, 

“HSBC”) in Saskatchewan (collectively, the “HSBC Registrations”).49 The Enterprise 

Security relates to corporate vehicles that are leased by the Company for certain of its 

employees.50 TBS Canada is unaware of what the HSBC Registrations relate to nor does 

it believe that any amounts are owing to HSBC in connection with the HSBC 

Registrations.51 

(i) Unsecured Debt 

24. The Company also has various unsecured creditors, including trade creditors, to 

which it owes approximately $2.5 million and landlords, to which it owes $900,000.52 

D. The NOI Proceedings 

25. TBS Canada commenced the NOI proceedings on March 1, 2024 to obtain the 

benefit of a stay of proceedings under the BIA and to provide stability while the Company 

reviews and advances its restructuring options.53 As part of these ongoing efforts, the 

Company has identified 33 underperforming stores (the “Closing Stores”) that it will 

wind-down during these NOI proceedings.54 In an effort to improve its liquidity position, 

on March 1, 2024, TBS Canada sent disclaimers of the leases to the landlords of the 

Closing Stores.55 Moreover, the Company intends to make certain headcount reductions 

                                            
49  PPSA searches dated February 21-26, 2024, Exhibit G to the Searle Affidavit, MR, Tab 2(G), pp. 

147-196. 
50  Searle Affidavit at para. 22, MR, Tab 2, p. 22. 
51  Searle Affidavit at para. 22, MR, Tab 2, p. 22. 
52  Searle Affidavit at para. 23, MR, Tab 2, p. 23. 
53  Searle Affidavit at para. 2, MR, Tab 2, p. 14. 
54  Searle Affidavit at para. 41, MR, Tab 2, p. 30. 
55  Searle Affidavit at para. 42, MR, Tab 2, p. 30. 
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and terminated the employment of 20 of its head-office employees effective March 1, 

2024 and will terminate a further 200+ employees at the Closing Stores.56 

PART III – ISSUES 

26. The principal issues before this Court are whether: 

(a) this Court should expand the BIA statutory stay of proceedings by ordering 

the continuation of services and certain other protections to the Company; 

(b) this Court should grant the Administration Charge; 

(c) this Court should grant the D&O Charge; 

(d) this Court should direct all persons who have in their possession or power, 

any property of the Company, or any book, document or paper of any kind 

relating to the Company, to produce the book, document or paper for the 

Company, or to deliver to the Company any property of the Company in 

their possession promptly upon request of the Company or the Proposal 

Trustee; and 

(e) this Court should extend the time for the Company to file a proposal under 

the BIA to April 16, 2024 (being 19 days from its current expiry of March 28, 

2024). 

                                            
56  Searle Affidavit at para. 43, MR, Tab 2, p. 31. 
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A. This Court Should Expand the BIA Stay of Proceedings and Grant the 
Related Relief 

27. TBS Canada seeks an expansion of the statutory stay of proceedings under 

subsection 69(1) of the BIA and related relief, (i) providing for the continuation of goods 

and services to the Company, (ii) prohibiting any disbursement of funds from the HSBC 

Accounts without the prior consent of the Company or the Proposal Trustee, and 

(iii) providing for the payment of rent on a weekly basis for the month of March, and bi-

weekly thereafter.57 

28. As more particularly described below, the expanded stay and related relief are 

intended to preserve the value of the Company and are consistent with the object of 

proposals under the BIA “to permit the debtor to restructure its business, and, where 

possible, avoid the social and economic costs of liquidating its assets.”58 Each request 

for relief is addressed in turn below. 

(i) Continuation of Goods and Services 

29. The Order sought by TBS Canada will prohibit any person from discontinuing, 

altering or interfering with or terminating the supply or license of goods or services to the 

Company, provided that no person shall be required to extend credit to the Company or 

be prohibited from requiring immediate payment for goods and services provided after 

the Filing Date. 

30. While this relief is customarily granted to debtors under the Companies’ Creditors 

Arrangement Act (“CCAA”), the Supreme Court of Canada has recognized that proposals 

                                            
57  Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 at s. 69(1) [“BIA”]. 
58  Century Services Inc. v. Canada (Attorney General), 2010 SCC 60 at para. 15, Book of 

Authorities of the Applicant (“BOA”), Tab 3 [“Century Services”]. 
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under the BIA “serve the same remedial purpose” as the CCAA.59 Accordingly, this relief 

has also been granted in the context of NOI proceedings where the expanded stay is 

necessary for the debtor to continue operations in the ordinary course while it reviews 

and advances restructuring options.60 In this case, the Company’s ability to continue in 

the ordinary course is reliant on its ability to continue receive goods and services from 

TBS Canada’s suppliers, including continued use of the license under the Franchise 

Agreement, without disruption.61 

(ii) Prohibiting Disbursements from the HSBC Accounts

31. The expanded stay requested by the Company will prohibit HSBC Bank Canada,

or any other person, from disbursing any funds in the HSBC Accounts without the prior 

consent of the Company or the Proposal Trustee.  

32. This relief is necessary to ensure that the Company can access and administer the

HSBC Accounts without interference from the UK Parent. Although TBS International has 

assured the Company that it will not sweep the HSBC Accounts, it has not provided these 

assurances in writing. 62  Further, TBS Canada is not aware of any documentation 

evidencing the Cash Pooling Arrangement, or its purported termination. 63  In the 

circumstances, this relief is necessary to provide the Company and its stakeholders with 

59

60

Century Services at para. 15, BOA, Tab 3. 

Scotch & Soda Canada Inc. (Re), Endorsement of Justice Steele dated May 16, 2023 (Court File 
No. BK-23-02941767-0031) (Ont. S.C.J. [Commercial List]) at para. 10, BOA, Tab 12 [“Scotch & 
Soda”]; Bad Boy Furniture Warehouse Limited et al. (Re), Endorsement of Justice Penny dated 
November 10, 2023 (Court File No. BK-23-03008133-0031) (Ont. S.C.J. [Commercial List]) at 
para. 8, BOA, Tab 2.

61 Searle Affidavit at para. 13, MR, Tab 2, p. 19. 
62 Searle Affidavit at para. 48, MR, Tab 2, p. 32. 
63 Searle Affidavit at para. 24, MR, Tab 2, p. 23. 
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comfort that TBS Canada has control over its cash and thus, can continue to operate as 

a going concern. The Proposal Trustee supports the requested relief.64 

(iii) Weekly Rent Relief 

33. TBS Canada is requesting this Court’s approval to pay rent for the period 

commencing from the Filing Date, on a weekly basis for the month of March and on a bi-

weekly basis thereafter (the “Rent Relief”). 

34. In consultation with the Proposal Trustee, the Company has prepared a weekly 

cash flow forecast (the “Cash Flow Forecast”) for the period ending May 24, 2024.65 The 

Cash Flow Forecast demonstrates that the Rent Relief is consistent with the purpose of 

proposals under the BIA in that it preserves the Company’s liquidity, ensures TBS Canada 

can satisfy its priority obligations for payroll and sales taxes66 and provides the Company 

with the flexibility needed to explore a going concern solution for the business.67 

35. The Proposal Trustee believes that the Rent Relief is a necessary response to the 

uniquely challenging circumstances of this case.68 In their First Report, the Proposal 

Trustee notes that “[i]f required to pay an entire month of rent in advance, the Company 

would exhaust its available liquidity, compromising the ability of TBS Canada to 

reorganize its affairs.”69 

                                            
64  Searle Affidavit at para. 61, MR, Tab 2, pp. 36-37; The report of the Proposal Trustee at para. 8.3 

[the “First Report”]. 
65  First Report at para. 5.1. 
66  First Report at para. 5.7. 
67  First Report at para. 5.8. 
68  First Report at para. 5.8. 
69  First Report at para. 5.8. 
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36. As this Court and the Supreme Court of Canada have made clear, this Court 

should be “encouraging reorganization over liquidation”70 and avoiding the social and 

economic cost of a liquidation.  

B. This Court Should Approve the Administration Charge and the Directors’ 
and Officers’ Charge 

(i) The Administration Charge Should Be Granted 

37. The Company requests that this Court grant a charge (the “Administration 

Charge”) on all of the Company’s present and future assets, property and undertakings 

in favour of the Proposal Trustee, counsel to the Proposal Trustee and counsel to the 

Company. The Company seeks an Administration Charge in the amount of $700,000. 

38. Section 64.2 of the BIA confers on this Court the authority to grant a charge in 

favour of financial, legal or other professionals involved in proposal proceedings under 

the BIA. Section 64.2 provides in part as follows: 

Court may order security or charge to cover certain costs 

64.2 (1) On notice to the secured creditors who are likely to be affected 
by the security or charge, the court may make an order declaring that all 
or part of the property of a person in respect of whom a notice of 
intention is filed under section 50.4 or a proposal is filed under 
subsection 62(1) is subject to a security or charge, in an amount that the 
court considers appropriate, in respect of the fees and expenses of 

(a) the trustee, including the fees and expenses of any financial, 
legal or other experts engaged by the trustee in the performance 
of the trustee’s duties; 

(b) any financial, legal or other experts engaged by the person 
for the purpose of proceedings under this Division; and 

(c) any financial, legal or other experts engaged by any other 
interested person if the court is satisfied that the security or 

                                            
70  Kitchener Frame Limited (Re), 2012 ONSC 234 (Ont. S.C.J. [Commercial List]) at para 70, BOA, 

Tab 8. 



-16-

charge is necessary for the effective participation of that person 
in proceedings under this Division. 

Priority 

(2) The court may order that the security or charge rank in priority over
the claim of any secured creditor of the person.71

39. Administration and financial advisor charges have been previously approved in

proposal proceedings, where, as in the present case, the participation of the parties 

whose fees are secured by the charge is necessary to ensure a successful proceeding 

under the BIA.72 

40. The Company submits that this is an appropriate circumstance for the Court to

grant the Administration Charge. Each of the parties whose fees are to be secured by the 

Administration Charge has played—and will continue to play—a critical role in these 

proceedings. None of the proposed beneficiaries of the Administration Charge have 

retainers and the Administration Charge is necessary to secure the full and complete 

payment of their fees. 

41. The quantum of the proposed Administration Charge was calculated in

consultation with the Proposal Trustee, who is of the view that the amount is reasonable 

and appropriate in the circumstances. The Proposal Trustee supports the Administration 

Charge, having regard to the nature of the NOI proceedings, the anticipated professional 

71

72

BIA at s. 64.2. 

Scotch & Soda at paras. 13-18, BOA, Tab 12; Mustang GP Ltd. (Re), 2015 ONSC 6562 at para.
33, BOA, Tab 9 [“Mustang”]; Colossus Minerals Inc. (Re), Endorsement of Justice H.J. Wilton-
Siegel dated February 7, 2014 (Court File No. CV-14-10401-00CL) at paras. 11-15, BOA, Tab 4 
[“Colossus”]. 
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costs to be incurred and the fact that the proposed beneficiaries of the Administration 

Charge do not have retainers.73 

42. Finally, the Administration Charge will rank ahead of the D&O Charge (as defined 

below), the Aurelius Security and HSBC Registrations but behind the Enterprise Security. 

Aurelius, Enterprise and HSBC have all been given notice of this motion. As discussed 

above, the Aurelius Security is not enforceable given its terms and that no demand has 

been sent to the Company.74 Similarly, the Company believes there is nothing owing to 

HSBC in respect of the HSBC Registrations.75 Accordingly, neither Aurelius nor HSBC 

will be prejudiced by the proposed priority ranking. 

(ii) The D&O Charge Should Be Granted

43. The Company also seeks a charge on its assets in favour of the director and

officers of the Company in an amount not exceeding $2,100,000 (the “D&O Charge”). 

The D&O Charge is to secure the indemnity of the Company’s directors and officers for 

liabilities they may incur during these NOI proceedings after the Filing Date. The D&O 

Charge would rank behind the Administration Charge and Enterprise Security but ahead 

of the Aurelius Security and HSBC Registration. As noted above, Aurelius, Enterprise and 

HSBC have all been given notice of this motion. 

44. The amount of the D&O Charge was determined in consultation with the Proposal

Trustee and takes into account a number of statutory obligations for which the director 

73 First Report at para. 7.3. 
74 Searle Affidavit at para. 19, MR, Tab 2, p. 21. 
75 Searle Affidavit at para. 22, MR, Tab 2, p. 22. 
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and officers are liable where the Company fails to meet these obligations, such as unpaid 

vacation pay, payroll and sales taxes.76 

45. This Court has the authority to grant the D&O Charge under section 64.1 of the 

BIA, which provides: 

Security or charge relating to director’s indemnification 

64.1 (1) On application by a person in respect of whom a notice of 
intention is filed under section 50.4 or a proposal is filed under 
subsection 62(1) and on notice to the secured creditors who are likely 
to be affected by the security or charge, a court may make an order 
declaring that all or part of the property of the person is subject to a 
security or charge — in an amount that the court considers appropriate 
— in favour of any director or officer of the person to indemnify the 
director or officer against obligations and liabilities that they may incur 
as a director or officer after the filing of the notice of intention or the 
proposal, as the case may be. 

Priority 

(2) The court may order that the security or charge rank in priority over 
the claim of any secured creditor of the person. 

Restriction — indemnification insurance 

(3) The court may not make the order if in its opinion the person could 
obtain adequate indemnification insurance for the director or officer at a 
reasonable cost. 

Negligence, misconduct or fault 

(4) The court shall make an order declaring that the security or charge 
does not apply in respect of a specific obligation or liability incurred by a 
director or officer if in its opinion the obligation or liability was incurred as 
a result of the director’s or officer’s gross negligence or wilful misconduct 
or, in Quebec, the director’s or officer’s gross or intentional fault.77 

46. TBS Canada purportedly has coverage under TBS International’s global Directors’ 

and Officers’ insurance policy (the “UK Policy”).78 However, the Company does not have 

                                            
76  First Report at para. 7.6. 
77  BIA at s. 64.1. 
78  Searle Affidavit at para. 54, MR, Tab 2, p. 34. 
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access to the wording of the UK Policy, nor has it received any proof that premiums have 

been paid, despite numerous requests to TBS International for this information. 79 

Consequently, the D&O Charge is necessary because it is unclear whether the Company 

has adequate insurance for its director and officers. 

47. In Colossus Minerals and Mustang, the Ontario Superior Court approved a 

directors’ and officers’ charge in circumstances similar to the present case where there 

was uncertainty that the existing insurance was sufficient to cover all potential claims, the 

directors and officers were unlikely continue to provide their services without the 

protection of the charge, and the continued involvement of the directors and officers was 

critical to a successful sales process under the BIA.80 

48. The Company submits that this Court should approve the D&O Charge for the 

following reasons: 

(a) it is unclear whether the Company currently has any directors’ and officers’ 

insurance or, if it does, what its terms are81; 

(b) the D&O Charge will only apply to the extent that the director and officers 

do not have sufficient coverage under the UK Policy or the Company is 

unable to satisfy its indemnity obligations82; 

                                            
79  Searle Affidavit at para. 54, MR, Tab 2, p. 34. 
80  Colossus at paras. 16-21, BOA, Tab 4; Mustang at para. 34-35, BOA, Tab 9. 
81  Searle Affidavit at para. 54-55, MR, Tab 2, pp. 34-35. 
82  Searle Affidavit at para. 56, MR, Tab 2, p. 35. 
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(c) the Company’s sole director, Jordan Searle, and officers of the Company 

have indicated that they will not continue their involvement with TBS 

Canada without the protection of the D&O Charge,83 but their continued 

involvement is critical to the success of these proceedings; 

(d) the D&O Charge applies only to claims or liabilities that the director and 

officers may incur after Filing Date and does not cover misconduct or gross 

negligence; and 

(e) the Proposal Trustee has indicated that the D&O Charge is required and 

reasonable given the circumstances.84 

C. This Court Should Grant the Order Directing the Return of Books, Records 
and Any Other Property to TBS Canada 

49. The Company seeks an order directing all persons in possession of the books, 

records and any other property belonging to TBS Canada to produce or deliver such 

property promptly to the Company upon the request of either the Company or the 

Proposal Trustee (the “Production Order”). 

50. Section 164(1) of the BIA provides: 

164(1) Trustee may require books and property of bankrupt to be 
produced 

Where a person has, or is believed or suspected to have, in his 
possession or power any of the property of the bankrupt, or any book, 
document or paper of any kind relating in whole or in part to the 
bankrupt, his dealings or property, or showing that he is indebted to the 
bankrupt, he may be required by the trustee to produce the book, 

                                            
83  Searle Affidavit at para. 56, MR, Tab 2, p. 35. 
84  First Report at para. 7.7. 
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document or paper for the information of the trustee, or to deliver to him 
any property of the bankrupt in his possession.85 

 
51. Section 164(1) does not, by default, apply to Division I Proposals under Part III of 

the BIA. However, per section 66(1) of the BIA:  

66(1) Act to apply 

All the provisions of this Act, except Division II of this Part, in so far as 
they are applicable, apply, with such modifications as the circumstances 
require, to proposals made under this Division.86 

 
52. As the Federal Court of Appeal found in Hancor,87 section 66(1) “invit[es] the courts 

to participate in a process of intelligent harmonization and adaptation.”88 Section 66(1) of 

the BIA allows this Court, on a case-by-case basis, to adapt and apply sections of the BIA 

to this NOI proceeding.89 

53. Sections 66(1) and 164(1) must be read together.90 As the Ontario Court of Appeal 

held in Osztrovics,91 section “164 of the BIA is directed towards ensuring that the trustee 

can fulfill its responsibilities to investigate and value, or otherwise establish, the assets 

and the liabilities of the bankrupt.”92 In other words, to enable the trustee to “discharge its 

duty to the bankrupt’s creditors to value and realize” the value of the estate.93 

                                            
85  BIA at s. 164(1). 
86  BIA at 66(1). 
87  Hancor Inc. v. Systèmes de drainage modernes Inc., 1995 CarswellNat 1275, [1996] 1 F.C. 725 

(FCA), BOA, Tab 7 [“Hancor”]. 
88  Hancor at para. 72, BOA, Tab 7. 
89  Hancor at para. 72, BOA, Tab 7. 
90  728835 Ontario Ltd. (Re), 1998 CarswellOnt 2576, [1998] O.J. No. 2272 (ON CA) at para. 5, 

BOA, Tab 1. 
91  Osztrovics (Trustee of) v. Osztrovics Farms Ltd., 2015 ONCA 463, BOA, Tab 10 [“Osztrovics”]. 
92  Osztrovics at para. 14, BOA, Tab 10. 
93  Osztrovics at para. 15, BOA, Tab 10. 
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54. While a Proposal Trustee and a Trustee in Bankruptcy “wear different hats”94, both

have firm duties to creditors to protect the debtor’s assets and realize their value.95 As 

the New Brunswick Supreme Court held, it is “just as essential that a trustee have 

recourse to the books and other documents of the company in the administration of a 

proposal as it would in the case of … bankruptcy.”96 

55. Here, because of the Cash Pooling Arrangement historically performed by TBS

International, the UK Parent, Aurelius and the UK Administrator are in possession of 

certain of the Company’s accounting and other records.97 Without this information, the 

Company cannot perform many of the human resource, accounts payable and accounts 

receivable functions previously performed by TBS International. 98  Consequently, the 

circumstances of this case warrant the “intelligent harmonization” of sections 66(1) and 

164(1) to authorize the Production Order. 

56. The Proposal Trustee supports the Production Order and believes that it will assist

in stabilizing the Company’s operations, allowing it the greatest opportunity to preserve 

normal course operations while it considers its restructuring and other options. 99  In 

particular, the Proposal Trustee believes that, without the information subject to the 

Production Order, the Company will face substantial difficulties disentangling its 

94

95

96

Saran (Re), 2018 ONSC 2998 at para. 39, BOA, Tab 11. 

EnerNorth Industries Inc. (Re), 2007 CarswellOnt 7322, [2007] O.J. No. 4391 (Ont. S.C.J. 
[Commercial List]) at para. 19, BOA, Tab 5; Osztrovics at para. 15, BOA, Tab 10. 

Fundy Forest Industries Ltd. (Re), 1972 CarswellNB 14, 21 C.B.R. (N.S.) 170 (NB SC) at para. 8, 
BOA, Tab 6. 

97 Searle Affidavit at para. 58, MR, Tab 2, p. 36. 
98 Searle Affidavit at para. 59, MR, Tab 2, p. 36. 
99 First Report at para. 8.6. 



-23- 

 

accounting services and will be unable to perform many essential functions previously 

performed by TBS International.100 

D. This Court Should Extend the Time to File a Proposal Under the BIA to 
April 16, 2024  

57. Pursuant to section 50.4(8) of the BIA, the Company must file its proposal within 

30 days unless it otherwise obtains an extension of time from the Court.101 The Company 

seeks an extension of the time required to file a proposal of 19 days, moving the deadline 

from March 28, 2024, to April 16, 2024. 

58. Section 50.4(9) of the BIA allows a debtor in a proposal proceeding to apply to the 

Court for an order extending the time to file a proposal by a maximum of 45 days. This 

Court may grant an extension if satisfied that: 

(a) the insolvent person has acted, and is acting, in good faith and with due 

diligence; 

(b) the insolvent person would likely be able to make a viable proposal if the 

extension being applied for were granted; and 

(c) no creditor would be materially prejudiced if the extension being applied for 

were granted.102 

59. In this case, each of these factors have been met.  

                                            
100  First Report at para. 8.5. 
101  BIA at 50.4(8). 
102  BIA at s. 50.4(9); Colossus at para. 37-41, BOA, Tab 4. 
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60. First, the Proposal Trustee agrees that the Company has acted and continues to 

act in good faith and with due diligence in the NOI proceedings.103 The Company has 

worked cooperatively with the Proposal Trustee in preparing projected cash flows, which 

show that TBS Canada has sufficient liquidity to operate to the end of the requested 

extension.104  

61. The Company has provided a list of its creditors and is working on reducing 

redundant stores and implementing headcount reductions to improve its liquidity position. 

The Company has given notice of these proceedings to its stakeholders and is committed 

to continue engaging in discussions with all stakeholders as these proceedings progress. 

62. Second, the extension is necessary in the circumstances to give the Company 

breathing room while it organizes its affairs and stabilizes operations.105 The Company 

was forced to commence these NOI proceedings due to the sudden, unexpected actions 

of its UK Parent. As such, TBS Canada has not had the benefit of time to determine the 

best course of action to maximize value for its stakeholders. Consequently, the extension 

of time will increase the likelihood of a viable proposal by providing TBS Canada with the 

breathing room critically needed.106 

63. Finally, no creditors will be prejudiced by the requested extension.107 TBS Canada 

is only seeking an extension of 19 days—less than half of the maximum under section 

50.4(9)—to minimize the impact on its stakeholders. The extension is designed to be 

                                            
103  Colossus at para. 39, BOA, Tab 4; First Report at para. 6.2(v). 
104  Colossus at para. 42, BOA, Tab 4. 
105  First Report at para. 6.2(i). 
106  First Report at para. 6.2(i). 
107  First Report at para. 6.2(iv). 
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minimally impactful on the Company’s creditors while providing TBS Canada the time it 

needs to establish and execute a clear plan for the benefit of its many stakeholders. 

64. The Proposal Trustee supports the Company’s request for an extension of the time

to file a proposal.108 

PART IV – ORDER SOUGHT 

65. For all of the foregoing reasons, the Company requests that this Court grant the

proposed relief by making an order substantially in the form of the proposed Order. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 3rd day of March, 2024. 

DAVIES WARD PHILLIPS & VINEBERG LLP 
Counsel for The Body Shop

108 First Report at para. 6.2. 

Chris
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(a) the insolvent person is, on the expiration of that period or that extension, as 
the case may be, deemed to have thereupon made an assignment; 
 
(b) the trustee shall, without delay, file with the official receiver, in the prescribed 
form, a report of the deemed assignment; 
 
(b.1) the official receiver shall issue a certificate of assignment, in the prescribed 
form, which has the same effect for the purposes of this Act as an assignment 
filed under section 49; and 
 
(c) the trustee shall, within five days after the day the certificate mentioned in 
paragraph (b.1) is issued, send notice of the meeting of creditors under section 
102, at which meeting the creditors may by ordinary resolution, notwithstanding 
section 14, affirm the appointment of the trustee or appoint another licensed 
trustee in lieu of that trustee. 

 
50.4(9) Extension of time for filing proposal 
 
The insolvent person may, before the expiry of the 30-day period referred to in 
subsection (8) or of any extension granted under this subsection, apply to the court for 
an extension, or further extension, as the case may be, of that period, and the court, on 
notice to any interested persons that the court may direct, may grant the extensions, not 
exceeding 45 days for any individual extension and not exceeding in the aggregate five 
months after the expiry of the 30-day period referred to in subsection (8), if satisfied on 
each application that 
 

(a) the insolvent person has acted, and is acting, in good faith and with due 
diligence; 
 
(b) the insolvent person would likely be able to make a viable proposal if the 
extension being applied for were granted; and 
 
(c) no creditor would be materially prejudiced if the extension being applied for 
were granted. 
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… 
 
64.1 
 
64.1(1) Security or charge relating to director's indemnification 
On application by a person in respect of whom a notice of intention is filed under section 
50.4 or a proposal is filed under subsection 62(1) and on notice to the secured creditors 
who are likely to be affected by the security or charge, a court may make an order 
declaring that all or part of the property of the person is subject to a security or charge 
— in an amount that the court considers appropriate — in favour of any director or 
officer of the person to indemnify the director or officer against obligations and liabilities 
that they may incur as a director or officer after the filing of the notice of intention or the 
proposal, as the case may be. 
 
64.1(2) Priority 
The court may order that the security or charge rank in priority over the claim of any 
secured creditor of the person. 
 
64.1(3) Restriction — indemnification insurance 
The court may not make the order if in its opinion the person could obtain adequate 
indemnification insurance for the director or officer at a reasonable cost. 
 
64.1(4) Negligence, misconduct or fault 
The court shall make an order declaring that the security or charge does not apply in 
respect of a specific obligation or liability incurred by a director or officer if in its opinion 
the obligation or liability was incurred as a result of the director's or officer's gross 
negligence or wilful misconduct or, in Quebec, the director's or officer's gross or 
intentional fault. 
 
… 
 
64.2 
 
64.2(1) Court may order security or charge to cover certain costs 
On notice to the secured creditors who are likely to be affected by the security or 
charge, the court may make an order declaring that all or part of the property of a 
person in respect of whom a notice of intention is filed under section 50.4 or a proposal 
is filed under subsection 62(1) is subject to a security or charge, in an amount that the 
court considers appropriate, in respect of the fees and expenses of 
 

(a) the trustee, including the fees and expenses of any financial, legal or other 
experts engaged by the trustee in the performance of the trustee's duties; 
 
(b) any financial, legal or other experts engaged by the person for the purpose of 
proceedings under this Division; and 
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(c) any financial, legal or other experts engaged by any other interested person if 
the court is satisfied that the security or charge is necessary for the effective 
participation of that person in proceedings under this Division. 
 

64.2(2) Priority 
The court may order that the security or charge rank in priority over the claim of any 
secured creditor of the person. 
 
64.2(3) Individual 
In the case of an individual, 
 

(a) the court may not make the order unless the individual is carrying on a 
business; and 
 
(b) only property acquired for or used in relation to the business may be subject 
to a security or charge. 

 
… 
 
66. 
 
66(1) Act to apply 
 
All the provisions of this Act, except Division II of this Part, in so far as they are 
applicable, apply, with such modifications as the circumstances require, to proposals 
made under this Division. 
 
… 
 
69. 
 
69(1) Stay of proceedings — notice of intention 
Subject to subsections (2) and (3) and sections 69.4, 69.5 and 69.6, on the filing of a 
notice of intention under section 50.4 by an insolvent person, 
 

(a) no creditor has any remedy against the insolvent person or the insolvent 
person's property, or shall commence or continue any action, execution or other 
proceedings, for the recovery of a claim provable in bankruptcy, 
 
(b) no provision of a security agreement between the insolvent person and a 
secured creditor that provides, in substance, that on 

 
(i) the insolvent person's insolvency, 
 
(ii) the default by the insolvent person of an obligation under the security 
agreement, or 
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(iii) the filing by the insolvent person of a notice of intention under section 
50.4, 
the insolvent person ceases to have such rights to use or deal with assets 
secured under the agreement as he would otherwise have, has any force 
or effect, 

 
(c) Her Majesty in right of Canada may not exercise Her rights under 

 
(i) subsection 224(1.2) of the Income Tax Act, or 
 
(ii) any provision of the Canada Pension Plan or of the Employment 
Insurance Act that 
 

(A) refers to subsection 224(1.2) of the Income Tax Act, and 
 
(B) provides for the collection of a contribution, as defined in the 
Canada Pension Plan, an employee's premium or employer's 
premium, as defined in the Employment Insurance Act, or a 
premium under Part VII.1 of that Act, and of any related interest, 
penalties or other amounts, 

 
in respect of the insolvent person where the insolvent person is a tax debtor 
under that subsection or provision, and 

 
(d) Her Majesty in right of a province may not exercise her rights under any 
provision of provincial legislation in respect of the insolvent person where the 
insolvent person is a debtor under the provincial legislation and the provision has 
a similar purpose to subsection 224(1.2) of the Income Tax Act, or refers to that 
subsection, to the extent that it provides for the collection of a sum, and of any 
related interest, penalties or other amounts, where the sum 

 
(i) has been withheld or deducted by a person from a payment to another 
person and is in respect of a tax similar in nature to the income tax 
imposed on individuals under the Income Tax Act, or 
 
(ii) is of the same nature as a contribution under the Canada Pension Plan 
if the province is a "province providing a comprehensive pension plan" as 
defined in subsection 3(1) of the Canada Pension Plan and the provincial 
legislation establishes a "provincial pension plan" as defined in that 
subsection. 

 
until the filing of a proposal under subsection 62(1) in respect of the insolvent person or 
the bankruptcy of the insolvent person. 
 
69(2) Limitation 
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The stays provided by subsection (1) do not apply 
 

(a) to prevent a secured creditor who took possession of secured assets of the 
insolvent person for the purpose of realization before the notice of intention under 
section 50.4 was filed from dealing with those assets; 
 
(b) to prevent a secured creditor who gave notice of intention under subsection 
244(1) to enforce that creditor's security against the insolvent person more than 
ten days before the notice of intention under section 50.4 was filed, from 
enforcing that security, unless the secured creditor consents to the stay; 
 
(c) to prevent a secured creditor who gave notice of intention under subsection 
244(1) to enforce that creditor's security from enforcing the security if the 
insolvent person has, under subsection 244(2), consented to the enforcement 
action; or 
 
(d) [Repealed 2012, c. 31, s. 416.] 

 
69(3) Limitation 
A stay provided by paragraph (1)(c) or (d) does not apply, or terminates, in respect of 
Her Majesty in right of Canada and every province if 
 

(a) the insolvent person defaults on payment of any amount that becomes due to 
Her Majesty after the filing of the notice of intention and could be subject to a 
demand under 
 

(i) subsection 224(1.2) of the Income Tax Act, 
 
(ii) any provision of the Canada Pension Plan or of the Employment 
Insurance Act that refers to subsection 224(1.2) of the Income Tax Act 
and provides for the collection of a contribution, as defined in the Canada 
Pension Plan, an employee's premium, or employer's premium, as defined 
in the Employment Insurance Act, or a premium under Part VII.1 of that 
Act, and of any related interest, penalties or other amounts, or 
 
(iii) any provision of provincial legislation that has a similar purpose to 
subsection 224(1.2) of the Income Tax Act, or that refers to that 
subsection, to the extent that it provides for the collection of a sum, and of 
any related interest, penalties or other amounts, where the sum 
 

(A) has been withheld or deducted by a person from a payment to 
another person and is in respect of a tax similar in nature to the 
income tax imposed on individuals under the Income Tax Act, or 
 
(B) is of the same nature as a contribution under the Canada 
Pension Plan if the province is a "province providing a 
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comprehensive pension plan" as defined in subsection 3(1) of the 
Canada Pension Plan and the provincial legislation establishes a 
"provincial pension plan" as defined in that subsection; or 

 
(b) any other creditor is or becomes entitled to realize a security on any property 
that could be claimed by Her Majesty in exercising Her rights under 
 

(i) subsection 224(1.2) of the Income Tax Act, 
 

(ii) any provision of the Canada Pension Plan or of the Employment 
Insurance Act that refers to subsection 224(1.2) of the Income Tax Act 
and provides for the collection of a contribution, as defined in the Canada 
Pension Plan, an employee's premium, or employer's premium, as defined 
in the Employment Insurance Act, or a premium under Part VII.1 of that 
Act, and of any related interest, penalties or other amounts, or 
 
(iii) any provision of provincial legislation that has a similar purpose to 
subsection 224(1.2) of the Income Tax Act, or that refers to that 
subsection, to the extent that it provides for the collection of a sum, and of 
any related interest, penalties or other amounts, where the sum 

 
(A) has been withheld or deducted by a person from a payment to 
another person and is in respect of a tax similar in nature to the 
income tax imposed on individuals under the Income Tax Act, or 
 
(B) is of the same nature as a contribution under the Canada 
Pension Plan if the province is a "province providing a 
comprehensive pension plan" as defined in subsection 3(1) of the 
Canada Pension Plan and the provincial legislation establishes a 
"provincial pension plan" as defined in that subsection. 

… 
 
164. 
 
164(1) Trustee may require books and property of bankrupt to be produced 
Where a person has, or is believed or suspected to have, in his possession or power 
any of the property of the bankrupt, or any book, document or paper of any kind relating 
in whole or in part to the bankrupt, his dealings or property, or showing that he is 
indebted to the bankrupt, he may be required by the trustee to produce the book, 
document or paper for the information of the trustee, or to deliver to him any property of 
the bankrupt in his possession. 
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1.0 INTRODUCTION 


1.1 On March 1, 2024 (the “Filing Date”), The Body Shop Canada Limited (“TBS Canada” 


or the “Company”) filed a Notice of Intention to Make a Proposal (“NOI”) pursuant to 


Section 50.4(1) of the Bankruptcy and Insolvency Act (Canada), R.S.C. 1985, c. B-3 (the 


“BIA”) and Alvarez & Marsal Canada Inc. (“A&M”) was appointed as Proposal Trustee 


of the Company (the “Proposal Trustee”). 


1.2 TBS Canada is a subsidiary company of The Body Shop International Limited (the “UK 


Parent”). On February 13, 2024, the UK Parent commenced administration proceedings 


in the United Kingdom (the “UK Administration Proceeding”). A copy of the Notice of 


Appointment in respect of the UK Administration Proceeding is attached as Appendix 


“A”.  


1.3 TBS Canada relied on the UK Parent for the supply of all inventory, treasury and other 


critical corporate services. Following the commencement of the UK Administration 


Proceeding, which was commenced without any coordination or notice to the Company, 


TBS Canada commenced this NOI proceedings (the “NOI Proceeding”) to obtain a stay 


of proceedings and stabilize its operations while it evaluates its strategic alternatives. As 


explained in further detail below, TBS Canada has taken immediate steps to protect its 


liquidity position by commencing liquidation sales at certain store locations, issuing 


disclaimers at those locations to reduce lease obligations and implementing headcount 


reductions and other costs curtailment initiatives. 


1.4 The purpose of this first report (the “First Report”) is to provide the Court with 


information on:  
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(i) the Company’s business and financial circumstances; 


(ii) the Company’s Cash Flow Forecast (as defined below) for the 13-week period 


ending May 24, 2024; 


(iii) the relief sought by the Company in its motion returnable March 4, 2024 (the 


“Draft Order”), including with respect to: 


(a) extending the time to file a proposal, and the corresponding stay of 


proceedings, until and including April 16, 2024 (the “Stay Period”); 


(b) approval of the Charges (as defined below) over the property and assets of 


the Company (collectively, the “Property”) and the proposed priority of 


same, including: 


(1) a charge in the amount of $700,000 over the Property to secure the 


fees and disbursements of the Company’s legal counsel, and the 


Proposal Trustee and its counsel (the “Administration Charge”); 


and 


(2) a charge in the amount of $2,100,000 over the Property in favour of 


the director and officers of the Company (the “D&O Charge”);  


(c) expansion of the stay of proceedings; 


(d) compelling delivery of the Company’s Property; and 


(iv) the Proposal Trustee’s activities and its recommendations in connection with the 


foregoing. 
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1.5 Further information about the Company and copies of materials filed in the NOI 


Proceeding are available on the Proposal Trustee’s case website at: 


www.alvarezandmarsal.com/TheBodyShop (the “Case Website”). 


2.0 TERMS OF REFERENCE AND DISCLAIMER 


2.1 In preparing this First Report, A&M, in its capacity as the Proposal Trustee, has been 


provided with, and has relied upon, unaudited financial information, books and records and 


financial information prepared by the Company and has held discussions with management 


of the Company and its legal counsel (collectively, the “Information”). Except as 


otherwise described in this Report in respect of the Cash Flow Forecast:  


(i) the Proposal Trustee has reviewed the Information for reasonableness, internal 


consistency and use in the context in which it was provided. However, the Proposal 


Trustee has not audited or otherwise attempted to verify the accuracy or 


completeness of the Information in a manner that would wholly or partially comply 


with Canadian Auditing Standards (“CASs”) pursuant to the Chartered 


Professional Accountants Canada Handbook (the “CPA Handbook”) and, 


accordingly, the Proposal Trustee expresses no opinion or other form of assurance 


contemplated under CASs in respect of the Information; and 


(ii) some of the information referred to in this First Report consists of forecasts and 


projections.  An examination or review of the financial forecasts and projections, 


as outlined in the CPA Handbook, has not been performed.  



http://www.alvarezandmarsal.com/TheBodyShop
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2.2 Future oriented financial information referred to in this First Report was prepared based on 


the Company’s estimates and assumptions. Readers are cautioned that since projections are 


based upon assumptions about future events and conditions that are not ascertainable, 


actual results will vary from the projections, even if the assumptions materialize, and the 


variations could be significant.  


2.3 This First Report should be read in conjunction with the Affidavit of Jordan Searle, General 


Manager, North America of the Company, sworn March 1, 2024 (the “Searle Affidavit”). 


The Searle Affidavit contains further background in respect of the Company, including 


events leading to this NOI Proceeding and additional detail in respect of the relief sought 


by the Company. Capitalized terms used and not defined in this First Report have the 


meanings given to them in the Searle Affidavit.  


2.4 Unless otherwise stated, all monetary amounts contained herein are expressed in Canadian 


dollars. 


3.0 BACKGROUND INFORMATION 


3.1 More extensive background information on the Company is set out in the Searle Affidavit. 


Certain key points are summarized below. 


3.2 TBS Canada is a cosmetics, perfume and skin care retailer with 105 store locations across 


Canada, an e-commerce platform and a wholesale business. The Company sells 


merchandise under the “The Body Shop” brand, a global brand recognized for its natural 


and ethically sourced beauty products. 
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3.3 For the 12-month period ended December 31, 2023, the Company generated revenue of 


$88.4 million and earnings before interest, taxes, depreciation, and amortization 


(“EBITDA”) of positive $11.6 million1.  


3.4 The Company leases a head office in Toronto, Ontario and also has 105 leased store 


locations throughout Canada, as follows:  


Stores by Province  


Ontario 49 


British Columbia 18 


Alberta 17 


Nova Scotia 5 


Manitoba 5 


Saskatchewan 5 


New Brunswick 3 


Newfoundland 2 


Prince Edward Island 1 


TOTAL 105 


 


3.5 As of February 29, 2024, TBS Canada’s employee count, by province, was as follows:  


Employees Full 


Time 


Part 


Time 
Total 


Ontario 155 229 384 


British Columbia 47 84 131 


Alberta 44 82 126 


Manitoba 14 23 37 


Nova Scotia 12 21 33 


Saskatchewan 11 20 31 


New Brunswick 7 13 20 


Newfoundland 5 9 14 


Prince Edward Island 2 6 8 


TOTAL 297 487 784 


 
1 TBS Canada’s financial statements are prepared based on International Accounting Standards taking into account 


IFRS16 treatment of store leases. 
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3.6 TBS Canada’s full-time employees are enrolled in a health benefits program providing 


medical, dental, life insurance and disability programs. None of the Company’s employees 


are unionized.  


Store Closures and Employee Reductions 


3.7 As described in the Searle Affidavit, upon commencing the NOI Proceeding, the Company 


immediately commenced liquidation sales at 33 of its store locations and delivered notices 


to disclaim each of those 33 leases such that it could ultimately exit these locations on an 


accelerated basis.  


3.8 This proactive measure was taken to preserve the Company’s liquidity position by 


maximizing the recovery of its inventory, while limiting the future exposure to rent and 


labour costs associated with these store locations. 


3.9 The Company’s remaining 72 stores remain open in the ordinary course of business while 


TBS Canada considers its strategic alternatives and business prospects. 


3.10 Also on March 1, 2024, TBS Canada terminated approximately 20 of its 40 head office 


employees. 


Financial Position 


3.11 A summary of TBS Canada’s unaudited financial position, based on the Company’s books 


and records, as at January 31, 2024 was as follows: 







LEGAL*62004763.2 


 


- 7 - 


 


 Balance Sheet (as at January 31, 2024) ($000s) 


Assets  
Cash       489  


Accounts Receivable       396  


Inventory    5,758  


Intercompany Receivables  55,184  


Furniture, Fixtures and Equipment    9,039  


Intangible Assets    9,615  


Other Assets    2,332  


Total Assets  82,813  
  
Liabilities & Shareholders' Equity  
Accounts Payable and Accrued Liabilities    5,835  


Intercompany Payables    8,610  


Taxes Payable    1,909  


Other Current Liabilities    4,190  


Non-current Liabilities    2,804  


Total Liabilities  23,347  


Shareholders' Equity  59,466  


Total Liabilities & Shareholders' Equity  82,813  


 


3.12 The Proposal Trustee notes the following: 


(i) all of TBS Canada’s inventory is supplied by the UK Parent via a U.S. based 


distribution centre. There is no central warehouse or distribution centre located in 


Canada; 


(ii) Intercompany Receivables and Intercompany Payables relate to the Cash Pooling 


Arrangements (as defined and described in the Searle Affidavit) and other 


intercompany transactions relating to the purchase of inventory and provision of 


shared services; and 


(iii) Accounts Payable and Accrued Liabilities are primarily owed to: (a) suppliers of 


logistics, technology, marketing and other service providers; (b) landlords who are 


owed approximately $900,000 for unpaid pre-filing rents; and (c) other general 


accruals for payroll, taxes and utilities. 
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4.0 SECURED CREDITORS 


Parent Company 


4.1 Aurelius IV UK Acquico Seven Limited (“Aurelius Seven”), has registered financing 


statements against the Company under the personal property regimes in each of the 


Canadian provinces and territories.  


4.2 The Proposal Trustee understands that:  


(i) on or around December 2023, Aurelius IV UK Acquico Eight Ltd. (the “Aurelius 


Purchaser”) acquired all of the shares of Naruta (Brasil) International B.V., and 


indirectly the UK Parent (the “Acquisition”); 


(ii) in connection with the Acquisition, Aurelius Seven, the immediate parent company 


of the Aurelius Purchaser, entered into a Loan Agreement with the UK Parent, 


pursuant to which approximately GBP £2.7 million was made available to the UK 


Parent (the “Loan Agreement”); and  


(iii) TBS Canada provided a Guarantee and Indemnity Agreement, guaranteeing the 


obligations of the UK Parent under the Loan Agreement (the “Guarantee”). TBS 


Canada’s obligations under the Guarantee are apparently secured pursuant to a 


General Security Agreement and a Hypothec granting Aurelius Seven a security 


interest over all of TBS Canada’s present and after-acquired property. 
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Other Secured Creditors 


4.3 In addition to the registrations by Aurelius Seven, registrations have also been made against 


TBS Canada by Enterprise Fleet Management Canada Inc. (“Enterprise”) and HSBC 


Bank of Canada and Hong Kong Bank of Canada (collectively, “HSBC”).  The Proposal 


Trustee understands that Enterprise has made registrations in Ontario, British Columbia, 


Alberta and Nova Scotia, in connection with corporate vehicles leased by TBS Canada for 


certain of its employees. The registration held by HSBC only appears in the personal 


property security search results in Saskatchewan.  The Proposal Trustee understands from 


the Company that they are not aware of what HSBC’s registration relates to and are not 


aware of any amounts owing to HSBC that would be secured by such registration.  


5.0 CASH FLOW FORECAST 


5.1 The Company has prepared a weekly cash flow forecast (the “Cash Flow Forecast”) for 


the 13-week period from February 24, 2024 to May 24, 2024 (the “Cash Flow Period”). 


A copy of the Cash Flow Forecast, together with a summary of assumptions (the “Cash 


Flow Assumptions”), Management’s report on the Cash Flow Forecast, and the Proposal 


Trustee’s report on the Cash Flow Forecast, are attached hereto as Appendices “B”, “C” 


and “D”, respectively. 


5.2 The following table provides a summary of the Cash Flow Forecast: 
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Cash Flow Forecast $000’s 


Receipts  


Sales 12,738 


Sales tax collections  1,009  


Total Receipts  13,748  


Disbursements  


Vendor Payments  (925)    


Payroll & Benefits (6,818) 


Rent (4,444) 


Sales Tax Remittances (1,801) 


Restructuring Professional Fees (1,531) 


Other Expenditures (239) 


Total Disbursements (15,758) 


Net Cash Flow (2,010) 


Opening Cash Balance 2,572 


Net Cash Flow (2,010) 


Ending Cash Balance  562 


 


5.3 The Proposal Trustee notes the following with respect to the Cash Flow Forecast: 


(i) Sales are based on planned sales and promotions at the Company’s 33 liquidating 


stores and 72 stores that remain open in the ordinary course;  


(ii) Vendor Payments primarily consist of post-filing logistics, credit and debit card 


processing services, information technology services, and certain other store-level 


and general operating costs, all of which are forecast to be paid in the ordinary 


course; and  


(iii) Restructuring Professional Fees include costs for the Company’s legal counsel, and 


the Proposal Trustee and its legal counsel. 
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5.4 The Cash Flow Forecast has been prepared solely for the purpose and subject to the Cash 


Flow Assumptions, and readers are cautioned that it may not be appropriate for other 


purposes. 


Rent Payments 


5.5 As described in the Searle Affidavit, prior to the commencement of the UK Administration 


Proceeding, the UK Parent swept all of the Company’s available cash, leaving it with 


limited to no liquidity. Since this time, the Company stopped paying most vendor 


obligations, other than payroll and certain other limited amounts, and accordingly the 


Company did not pay February rent at the majority of its store locations.  


5.6 Since the UK Administration Proceeding, the Company has regenerated a positive liquidity 


position. As of the date of this report the Company’s cash balance is approximately $2.4 


million.  


5.7 In order to responsibly preserve its liquidity and to ensure that priority payable amounts 


for payroll and sales taxes are accounted for, the Draft Order provides that the Company 


may pay rent on a weekly basis. Accordingly, in the Cash Flow Forecast, rent is 


contemplated to be paid: (a) on a weekly basis through March; and (b) bi-weekly thereafter.  


5.8 In light of the Company’s liquidity crisis and the uniquely challenging circumstances 


arising from being cut-off from its UK Parent, the Company requires this flexibility so that 


it can proceed with its ability to explore a going concern solution for the business. If 


required to pay an entire month of rent in advance, the Company would exhaust its 


available liquidity, compromising the ability of TBS Canada to reorganize its affairs. 
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6.0 REQUEST FOR EXTENSION 


6.1 The Company is seeking, as part of the Draft Order, an extension of the time required to 


file a proposal to April 16, 2024. 


6.2 The Proposal Trustee supports the extension request for the following reasons: 


(i) the proposed stay of proceedings will provide the breathing room required by the 


Company to stabilize its business and explore its strategic alternatives; 


(ii) it will provide the Company with the ability to advance certain restructuring 


initiatives, including the planned liquidation sales at 33 store locations;  


(iii) the Company is projected to have sufficient liquidity to fund its operations, as 


reflected in the Cash Flow Forecast, through the end of the proposed Stay Period; 


(iv) the Proposal Trustee does not believe any creditor will be prejudiced if the 


extension is granted; and 


(v) the Company has acted, and continues to act, in good faith and with due diligence 


since commencing the NOI Proceeding. 


7.0 COURT-ORDERED CHARGES  


7.1 The Draft Order seeks the granting of the Administration Charge and the D&O Charge 


(collectively, the “Charges”) over the Property of the Company.  


Administration Charge 
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7.2 The proposed Initial Order provides for an Administration Charge in an amount not to 


exceed $700,000 in favour of the Proposal Trustee, counsel to the Proposal Trustee and 


counsel to the Company.  


7.3 The Proposal Trustee assisted the Company with the calculation of the Administration 


Charge and is of the view that the amount of the charge is reasonable and appropriate in 


the circumstances, having regard to the nature of the NOI Proceeding, the anticipated 


professional costs to be incurred, the size of charges approved in similar NOI proceedings, 


and the fact that the proposed beneficiaries of the Administration Charge do not have 


retainers. 


D&O Charge  


7.4 The proposed Initial Order grants a charge over the Property in the amount of $2.1 million 


in favour of the Company’s director and officers as security for any such obligations or 


liabilities arising after the commencement of the NOI Proceeding, except to the extent that 


any such obligation or liability arises as a result of an officer’s or director’s gross 


negligence or wilful misconduct. 


7.5 The Proposal Trustee understands that the Company may hold directors’ and officers’ 


insurance policies that provide coverage for certain director and officer obligations. 


However, as described in the Searle Affidavit, TBS Canada does not have direct access to 


the policy documents, nor is it able to confirm that the premiums have been paid and the 


policies are in good standing. As a result, it is currently uncertain if the policies provide 


adequate coverage to the Company’s director and officers during the NOI Proceeding. The 


Draft Order also provides that the Company’s directors and officers will only be entitled 







LEGAL*62004763.2 


 


- 14 - 


 


to the benefit of the D&O Charge to the extent they do not have coverage under directors’ 


and officers’ insurance policies or to the extent such coverage is insufficient to pay an 


indemnified amount. 


7.6 The Proposal Trustee assisted the Company in the calculation of the initial quantum of the 


D&O Charge, taking into consideration the amount of the Company’s payroll, vacation 


pay and federal and provincial sales tax liabilities. The components that comprise the 


proposed D&O Charge are as follows: 


Proposed D&O Charge $000’s 


Provision for sales taxes (HST, GST, PST) $500 


Provision for employee wages and source deductions $1,200 


Provision for accrued vacation pay $225 


Provision for employee benefits, EHT and other similar amounts $175 


Total $2,100 


 


7.7 The Proposal Trustee understands that the director and officers of the Company have 


advised that they are not willing to continue in their current roles absent the protection 


afforded to them under the D&O Charge. In the circumstances, the Proposal Trustee is of 


the view that the D&O Charge is required and reasonable.   


Priority of Charges Created by the Proposed Initial Order 


7.8 The priorities of the Charges are proposed to be as follows: 


(i) First – Administration Charge (to the maximum amount of $700,000); and  


(ii) Second – D&O Charge (to the maximum amount of $2.1 million). 
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The Charges would rank ahead of the Aurelius Security and HSBC Registration, but would 


rank behind the Enterprise Security.  


7.9 As set out above, the Proposal Trustee believes that the Charges are reasonable in the 


circumstances. 


8.0 ADDITIONAL RELIEF SOUGHT 


Expansion of the Stay of Proceedings and Related Relief  


8.1 To provide the Company with the opportunity to operate while it considers its restructuring 


alternatives, TBS Canada needs to operate without disruption during the NOI Proceeding. 


Accordingly, TBS Canada is seeking the Court’s approval to provide enhanced stay 


provisions to require suppliers and service providers to continue to provide goods and 


services to the Company during the NOI Proceeding.  


8.2 The proposed Draft Order also contains language that rent shall be paid by the Company 


on a weekly basis (in advance) for the leased locations.  The Proposal Trustee notes that 


the typical language in an order made in a proceeding under the Companies’ Creditors 


Arrangement Act provides for bi-weekly payments of rent.  The Proposal Trustee 


understands that the Company is requesting weekly payments to appropriately preserve its 


liquidity position.   


8.3 The Draft Order also contains language prohibiting HSBC Bank Canada, or any other 


person, from paying, transferring or disbursing any of the funds in the HSBC Accounts 


without the prior consent of the Company or the Proposal Trustee. As described in the 


Searle Affidavit, prior to the filing of the NOI Proceeding the UK Parent had control over 
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the HSBC Accounts. The Proposal Trustee understands this relief over the HSBC Accounts 


is necessary because, among other things: (i) in the period leading up to the UK 


Administration Proceeding, approximately $20 million was withdrawn from the HSBC 


Accounts and remains held by the UK Parent, leaving the Company with substantially 


reduced liquidity; and (ii) the UK Parent controls disbursements from the HSBC Accounts 


such that the Company is not able to independently make disbursements. While the 


Proposal Trustee understands that the Company has received oral assurances from the UK 


Parent that it would provide the Company with administrator control over the HSBC 


Accounts, the Company has not received any written confirmation to this effect and are 


apprehensive in light of the UK Parent’s past conduct with respect to the HSBC Accounts. 


Accordingly, the Proposal Trustee supports the requested relief which is intended to ensure 


that the Company has control over its cash. 


Return of Property 


8.4 TBS Canada is seeking an order compelling any person who has any property, book, 


document or paper of any kind, of the Company in its possession to deliver such property 


to the Company promptly upon the request of the Company or the Proposal Trustee. 


8.5 This relief is necessary because, among other things, the UK Parent and other parties are 


in possession of certain of the Company’s books and records and TBS Canada requires this 


information.  Without this information, the Company will face substantial difficulties in 


disentangling its accounting services from the UK Parent and will be unable to perform 


many of the treasury and human resource functions that were previously performed by the 


UK Parent. 
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8.6 Expanding the scope of the stay of proceedings in these circumstances will assist in 


stabilizing the Company’s operations and allowing it the greatest opportunity to preserve 


normal course operations during the NOI Proceeding while it considers its restructuring 


and other options. Any disruptions will impair the Company’s ability to continue to operate 


in the normal course and the prospect of identifying a potential going-concern solution. 


8.7 The Proposal Trustee believes that expanding the scope of the stay of proceedings, as 


described above, is appropriate as the continued operation of the Company will assist it to 


achieve its objectives in this NOI Proceeding. 


9.0 INTENDED NEXT STEPS IN THE NOI PROCEEDING 


9.1 As set out in the Searle Affidavit, the Company intends to engage with, among others, the 


UK Parent and the UK Administrators, as appropriate to explore available strategic and 


restructuring alternatives. In parallel, the Company continues to evaluate liquidity 


preservation initiatives, including closing the 33 stores described above and reducing 


headcount as appropriate. 


9.2 If no viable going-concern alternatives are identified by the Company, the Proposal Trustee 


understands that the Company may return before this Court to seek such alternative relief 


as is necessary, including with respect to commencing a liquidation sale of the inventory 


at its remaining store locations, as well as other assets, for the benefits of its creditors.  


10.0 CONCLUSIONS AND RECOMMENDATIONS 


10.1 For the reasons set out in this First Report, the Proposal Trustee is of the view that the relief 


requested by the Company in the Draft Order is reasonable, appropriate and necessary 
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having regard to the Company’s current circumstances and respectfully recommends that 


the Court grant the relief requested in the Draft Order. 


 


All of which is respectfully submitted to the Court this 2nd day of March, 2024. 


Alvarez & Marsal Canada Inc., 
solely in in its capacity as Proposal Trustee of The Body Shop Canada Limited,  
and not in its personal or corporate capacity 
 
 
 
Per:  _________________________    
        Josh Nevsky  
        Senior Vice-President          
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APPENDIX B 
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Appendix B – Cash Flow Forecast


The Body Shop Canada Limited
13-Week Cash Flow Forecast ending May 24, 2024
Unaudited $CAD 000's


Cash Flow Week: Week 1 Week 2 Week 3 Week 4 Week 5 Week 6 Week 7 Week 8 Week 9 Week 10 Week 11 Week 12 Week 13 13-Week
Week Ending: Notes 01-Mar-24 08-Mar-24 15-Mar-24 22-Mar-24 29-Mar-24 05-Apr-24 12-Apr-24 19-Apr-24 26-Apr-24 03-May-24 10-May-24 17-May-24 24-May-24 Total


Receipts
Sales 2 1,056       922          1,237       1,213       1,255       830          870          847          881          856          908          1,008       855          12,738     
Sales Tax Collections 85            64            99            97            100          66            70            68            70            69            73            81            68            1,009       


Total Receipts 1,141       986          1,336       1,311       1,355       897          939          915          951          925          980          1,089       923          13,748     


Disbursements
Vendor Payments 3 -           (200)         (200)         (100)         (100)         (50)           (50)           (50)           (50)           (50)           (25)           (25)           (25)           (925)         
Payroll & Benefits 4 (946)         -           (1,210)      -           (935)         -           (938)         -           (934)         -           (927)         -           (927)         (6,818)      
Rent 5 -           (418)         (418)         (418)         (418)         (668)         (50)           (668)         -           (668)         (50)           (668)         -           (4,444)      
Sales Tax Remittances (306)         -           -           (11)           (3)             (526)         -           (17)           -           (427)         -           (13)           (498)         (1,801)      
Restructuring Professional Fees 6 -           -           (480)         -           (412)         -           (322)         -           (130)         -           (113)         -           (73)           (1,531)      
Other Expenditures (31)           (13)           (22)           (31)           (22)           (21)           (22)           (12)           (12)           (13)           (16)           (13)           (13)           (239)         


Total Disbursements (1,282)      (631)         (2,330)      (559)         (1,891)      (1,265)      (1,383)      (747)         (1,126)      (1,158)      (1,131)      (719)         (1,536)      (15,758)    


Net Cash Flow (141)         355          (994)         751          (536)         (368)         (443)         168          (175)         (233)         (151)         370          (613)         (2,010)      


Opening Cash Balance 2,572       2,431       2,786       1,791       2,543       2,007       1,639       1,196       1,364       1,189       956          806          1,176       2,572       
Net Cash Flow (141)         355          (994)         751          (536)         (368)         (443)         168          (175)         (233)         (151)         370          (613)         (2,010)      -           


Ending Cash Balance 2,431       2,786       1,791       2,543       2,007       1,639       1,196       1,364       1,189       956          806          1,176       562          562          







IN THE MATTER OF THE NOTICE OF INTENTION TO MAKE A PROPOSAL UNDER THE 
BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, c. B-3, AS AMENDED, OF THE BODY 


SHOP CANADA LIMITED 


 


NOTES TO THE CONSOLIDATED STATEMENT OF CASH FLOW FOR THE 13-WEEK 
PERIOD ENDING MAY 24, 2024 


 


 


A. Purpose and General Assumptions of the Cash Flow Statement 


 


1. The Body Shop Canada Limited (the “Company”) has prepared this Cash Flow Statement and 
the accompanying Notes to the Cash Flow Statement (collectively the “Cash Flow 
Statement”) in support of the proposal proceedings that has been filed under the Bankruptcy 
and Insolvency Act (“BIA”) on March 1, 2024. 
 
Alvarez & Marsal Canada Inc. is the Proposal Trustee in this matter (the “Proposal Trustee”). 
The Cash Flow Statement should be read in conjunction with the Report on Cash Flow 
Statement by the Company (Form 30 under the BIA), the Proposal Trustee’s Report on Cash 
Flow Statement (Form 29 under the BIA) and the Proposal Trustee’s First Report to Court dated 
March 2, 2024 (the “First Report”). 
 
The Company has prepared the Cash Flow Statement based on probable and hypothetical 
assumptions that reflect the Company’s planned course of action for the period from February 
24 to May 24, 2024 (the “Cash Flow Period”). Management is of the opinion that, as at the 
date of filing the Cash Flow Statement, the assumptions used to develop the projection 
represent the most probable set of economic conditions facing the Company and that the 
assumptions used proved a reasonable basis for and are consistent with the purpose of the Cash 
Flow Statement. 
 
The Cash Flow Statement has been developed pursuant to subsection 50 (6) of the BIA and is 
in support of these BIA proceedings. The information contained in the Cash Flow Statement is 
subject to changing assumptions and/or receipt of new or additional information; actual results 
may vary.  
 
This Cash Flow Statement should not be used for any other purpose, and creditors are cautioned 
that the information provided in the Cash Flow Statement could vary based on changing future 
circumstances. 
 
The projected cash flow statement is prepared in Canadian dollars. 


 







B. Hypothetical and Probable Assumptions of the Cash Flow Statement 


 


2. Sales: Includes receipts from the sale of goods through the Company’s bricks-and-mortar store 
network, net of a provision for inventory shrinkage.  
 


3. Vendor Payments: Forecast based on historical run-rates and includes IT and software, store 
level expenses, overhead costs and other similar expenses.  
 


4. Payroll & Benefits: Includes salaries, wages, remittances and employee benefits for salaries 
and part-time employees across the Company’s store network, head office and warehouse.  
 


5. Rent: Includes disbursements for all store locations and the Canadian head office.  
 


6. Restructuring Professional Fees: Disbursements include fees paid to the Company’s legal 
counsel and the Proposal Trustee and its legal counsel.   







 


 


APPENDIX C 
MANAGEMENT’S REPRESENTATION LETTER  


REGARDING CASH FLOW FORECAST 


  







District of: Ontario 
Division No.: 09 - Toronto 
Court No.:  31-3050418 
Estate No.: 31-3050418 


 
FORM 30 


 
Report on Cash-Flow Statement by the Person Making the Proposal (Paragraphs 50(6)(c) 


and 50.4(2)(c) of the Act) 
 


IN THE MATTER OF THE NOTICE OF INTENTION TO MAKE A PROPOSAL UNDER THE BANKRUPTCY AND INSOLVENCY ACT, 
R.S.C. 1985, c. B-3, AS AMENDED, OF THE BODY SHOP CANADA LIMITED 


 
 


The management of The Body Shop Canada Limited (the “Company”) has developed the assumptions and prepared the 
attached statement of projected cash flow of the Company, as of the March 1, 2024, consisting of a 13-week cash flow statement and 
accompanying notes and assumptions. 


 
The hypothetical assumptions are reasonable and consistent with the purpose of the projection described in Note 1 attached, 


and the probable assumptions are suitably supported and consistent with the plans of the insolvent person and provide a reasonable 
basis for the projection. All such assumptions are disclosed in Notes 2-6 attached. 


 
Since the projection is based on assumptions regarding future events, actual results will vary from the information presented, 


and the variations may be material. 
 


The projection has been prepared solely for the purpose described in the notes attached, using a set of hypothetical and probable 
assumptions set out in the notes attached. Consequently, readers are cautioned that it may not be appropriate for any other purposes. 


 
Dated at Toronto, Ontario, this March 1, 2024. 


 
 
 


 
Jordan Searle, President, North America 
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APPENDIX D 
PROPOSAL TRUSTEE’S REPORT ON THE  


CASH FLOW FORECAST 


 


 







 


 


District of: Ontario 
Division No.: 09 - Toronto 
Court No.:  31-3050418 
Estate No.: 31-3050418 


 
FORM 29 


 
Trustee's Report on Cash-Flow Statement  


(Paragraphs 50(6)(b) and 50.4(2)(b) of the Act) 
 


IN THE MATTER OF THE NOTICE OF INTENTION TO MAKE A PROPOSAL UNDER THE BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 
1985, c. B-3, AS AMENDED, OF THE BODY SHOP CANADA LIMITED 


 
The attached statement of projected cash flow of The Body Shop Canada Limited, as of March 1, 2024, consisting of a 13-week 


cash flow statement and accompanying notes and assumptions, has been prepared by the management of the insolvent debtor for the 
purpose described in Note 1, using the probable and hypothetical assumptions set out in Notes 2-6. 


 
Our review consisted of inquiries, analytical procedures and discussions related to information supplied to us by the management 


and employees of the insolvent person. Since hypothetical assumptions need not be supported, our procedures with respect to them were 
limited to evaluating whether they were consistent with the purpose of the projection. We have also reviewed the support provided by 
management for the probable assumptions and preparation and presentation of the projection. 


 
Based on our review, nothing has come to our attention that causes us to believe that, in all material respects, 


 
a) the hypothetical assumptions are not consistent with the purpose of the projection; 


 
b) as at the date of this report, the probable assumptions developed are not suitably supported and consistent with the 


plans of the insolvent person or do not provide a reasonable basis for the projection, given the hypothetical 
assumptions; or 


 
c) the projection does not reflect the probable and hypothetical assumptions. 


 
Since the projection is based on assumptions regarding future events, actual results will vary from the information presented even 


if the hypothetical assumptions occur, and the variations may be material. Accordingly, we express no assurance as to whether the 
projection will be achieved. 


 
The projection has been prepared solely for the purpose described in Note 1, and readers are cautioned that it may not be 


appropriate for any other purpose. 
 


 
Dated at Toronto, Ontario, this March 1, 2024. 


 
 
 
 
 


 
Alvarez & Marsal Canada Inc., solely in its capacity  
as Trustee in re the Proposal of The Body Shop Canada Limited, 
and not in its corporate or personal capacity  
 
Per: Josh Nevsky, Senior Vice-President 
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MOTION RECORD OF  
THE BODY SHOP CANADA LIMITED 


(RETURNABLE MARCH 4, 2024) 


March 1, 2024 DAVIES WARD PHILLIPS & VINEBERG LLP 
155 Wellington Street West 
Toronto ON  M5V 3J7 


Natasha MacParland (LSO# 42383G) 
Tel: 416.863.5567 
Email:  nmacparland@dwpv.com 


Natalie Renner (LSO# 55954A) 
Email: nrenner@dwpv.com 
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Lawyers for The Body Shop Canada 
Limited 


TO: SERVICE LIST 







SERVICE LIST 
(MOTION RETURNABLE MARCH 4, 2024) 


TO: DAVIES WARD PHILLIPS & VINEBERG LLP 
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Tel: 416.863.5567 
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AND TO: ALVAREZ & MARSAL CANADA INC. 
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200 Bay Street, Suite 2900, P.O. Box 22 
Toronto, ON  M5J 2J1  


Joshua Nevsky 
Email: jnevsky@alvarezandmarsal.com 
Tel: 416.847.5161 


Mitchell Binder 
Email:   mbinder@alvarezandmarsal.com 
Tel: 416.847.5202 


The Proposal Trustee 


AND TO: CASSELS BROCK & BLACKWELL LLP 
Suite 3200, Bay Adelaide Centre - North Tower 
40 Temperance Street 
Toronto  ON  M5H 0B4 


Jane Dietrich 
Email: jdietrich@cassels.com 
Tel: 416.860.5223 


Alec Hoy 
Email: ahoy@cassels.com 
Tel: 416.860.2976 


Counsel to the Proposal Trustee 
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AND TO: THE BODY SHOP INTERNATIONAL LIMITED 
C/O FRP Advisory Trading Limited  
2nd Floor, 110 Cannon Street 
London, EC4N 6EU, UK 


Geoffrey Rowley 
geoff.rowley@frpadvisory.com 


Anthony Wright  
tony.Wright@frpadvisory.com 


Graham Wiseman 
Graham.Wiseman@thebodyshop.com 


AND TO: FRP ADVISORY TRADING LIMITED 
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AND TO: DLA PIPER (CANADA) LLP 
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P.O. Box 367, 100 King St W 
Toronto, Ontario M5X 1E2 


Edmond Lamek 
Email: edmond.lamek@dlapiper.com 
Mobile: 416.365.3444 


Counsel to Aurelius IV UK AcquiCo Seven Ltd. 
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AND TO: OWENS WRIGHT LLP 
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Toronto, ON M4S 3B1


Paul A. De Luca 
Email: pdeluca@owenswright.com 
Direct: 416.848.4739 


Counsel to Aurelius IV UK AcquiCo Eight Ltd. 


AND TO: ENTERPRISE FLEET MANAGEMENT CANADA, INC 
13160 88 Ave 
Surrey, BC V3W 3K3 


AND TO: ENTERPRISE FLEET MANAGEMENT CANADA, INC 
709 Milner Ave 
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AND TO: ENTERPRISE FLEET MANAGEMENT CANADA, INC 
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AND TO: ENTERPRISE FLEET MANAGEMENT CANADA INC 
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Calgary, AB T2H 1M4 


Email: E23BVN@EFLEETS.COM 
AND TO: ENTERPRISE FLEET MANAGEMENT, INC 


9315 Olive Blvd 
St. Louis, MO 63132 United States of America 


AND TO: ENTERPRISE FLEET MANAGEMENT, INC 
2281 Ball Drive 
St. Louis, MO 63146 United States of America 


AND TO: HSBC BANK CANADA 
321-21ST Street East
Saskatoon, SK S7K0C1


Attention: Legal 


AND TO: HSBC BANK CANADA 
16 York Street 
Toronto ON, M5J 0E6 


John Borch 
Email: john_borch@hsbc.ca 


Santiago Mariano Carbo 
Email: santiago.mariano.carbo@hsbc.ca 







- 4 -


AND TO: MLT AIKINS LLP 
1500-410 22nd St. E 
Saskatoon, Saskatchewan S7K 5T6 


Danielle Hopkins-Carter 
dcarter@mltaikins.com 


Emma Cates 
emmacates@mltaikins.com 


AND TO: ATTORNEY GENERAL OF CANADA DEPARTMENT OF JUSTICE 
Ontario Regional Office, Tax Law Section 
120 Adelaide Street West, Suite 400 
Toronto, Ontario M5H 1T1 


Email: torbankruptcy@justice.gc.ca 


Attorney General of Canada on behalf of His Majesty the King in Right of Canada as 
represented by the Minister of National Revenue 


AND TO: CANADA REVENUE AGENCY 
1 Front Street West 
Toronto, Ontario M5J 2X6 


Email: AGC-PGC.Toronto-Tax-Fiscal@justice.gc.ca 


AND TO: DEPARTMENT OF JUSTICE (NOVA SCOTIA) 
Legal Services Division 
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Andrew Hill 
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Ontario Ministry of Finance – Legal Services Branch 
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Leslie Crawford 
Email: leslie.crawford@ontario.ca 


Copy to: 
Email: insolvency.unit@ontario.ca 
Fax: 416.325.1460 


AND TO: MINISTÈRE DE LA JUSTICE DU QUÉBEC 
Édifice Louis-Philippe-Pigeon 
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Québec (Québec) G1V 4M1 
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Tel: 418.643.5140 
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AND TO: MINISTRY OF THE ATTORNEY GENERAL (MANITOBA) 
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Matt Wiebe, Minister of Justice 
Email: minjus@leg.gov.mb.ca 
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AND TO: OFFICE OF THE ATTORNEY GENERAL DEPARTMENT OF JUSTICE AND 
PUBLIC SAFETY  
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Email: justice@gov.nl.ca 
Tel: 709.729-2869  
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Estate / Court File No.: 31-3050418 


ONTARIO 
SUPERIOR COURT OF JUSTICE 


(COMMERCIAL LIST) 
IN BANKRUPTCY AND INSOLVENCY 


IN THE MATTER OF THE NOTICE OF INTENTION TO 
MAKE A PROPOSAL OF THE BODY SHOP CANADA 
LIMITED, IN THE CITY OF TORONTO, IN THE PROVINCE 
OF ONTARIO 


NOTICE OF MOTION 
(Returnable March 4, 2024) 


THE BODY SHOP CANADA (“TBS Canada” or the “Company”) will make a 


motion to a Judge of the Ontario Superior Court of Justice (Commercial List) on March 4, 


2024, or as soon thereafter as the motion can be heard. 


PROPOSED METHOD OF HEARING: The motion is to be heard (choose appropriate option) 


[  ] In writing under subrule 37.12.1(1) because it is ; 


[  ] In writing as an opposed motion under subrule 37.12.1(4); 


[  ] In person; 


[  ] By telephone conference; 


[X] By video conference.


at the following location 


https://ca01web.zoom.us/j/65979875939?pwd=VVRJZHVVRWQ1cGdkRERtTG
pRajNFUT09 


Meeting ID: 659 7987 5939 
Passcode: 879894 


1
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THE MOTION IS FOR an order, in substantially the form attached at Tab 3 of the Motion 


Record dated March 1, 2024 (the “Motion Record”), among other things: 


(a) validating and abridging the time and manner of service of the Notice of 


Motion, Motion Record and the First Report (as defined below) and directing 


that any further service of the Notice of Motion, Motion Record and the First 


Report be dispensed with such that this Motion is properly returnable on the 


date scheduled for the hearing of this Motion; 


(b) expanding the stay of proceedings under the Bankruptcy and Insolvency 


Act, R.S.C. 1985 c. B-3 (the “BIA”) by ordering the continuation of services 


and certain other protections in respect of the Company; and 


(c) granting an administration charge to secure the fees and disbursements of 


the Proposal Trustee (as defined below), counsel to the Proposal Trustee 


and counsel to the Company; 


(d) approving an indemnity and priority charge to indemnify the director and 


officers of the Company for any obligations and liabilities they may incur in 


such capacities;  


(e) directing all persons who have in their possession or power, any property 


of TBS Canada, or any book, document or paper of any kind relating to the 


Company, to produce the book, document or paper for TBS Canada, or to 


deliver to the Company any property of TBS Canada in their possession;  


2







(f) extending the time for the Company to file a proposal under the BIA or seek 


a further extension to April 16, 2024 (being 19 days from its current expiry 


of March 28, 2024); 


(g) certain additional relief; and


(h) such further and other relief as this Court deems just.


THE GROUNDS FOR THE MOTION are as follows: 


Background 


(a) On March 1, 2024 (the “Filing Date”), TBS Canada filed a Notice of


Intention to Make a Proposal under subsection 50.4(1) of the BIA;


(b) Alvarez & Marsal Canada Inc. is the proposal trustee (the “Proposal


Trustee”) in these proposal proceedings;


(c) TBS Canada is a retailer that sells cosmetics, skin care and perfume


through 105 stores across Canada and through an e-commerce platform;


(d) TBS Canada is incorporated under the Canada Business Corporations Act.


The Company’s head office is located in Toronto, Ontario and the majority


of its stores (49) are located in Ontario. As of March 1, 2024, the Company


employed 784 employees, none of which are unionized;
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The Aurelius Acquisition and Security 


(e) The Company’s secured creditor is Aurelius IV UK AcquiCo Seven Limited 


(“Aurelius Seven”). Aurelius Seven has a security interest over all of the 


Company’s assets and property pursuant to a general security agreement 


registered under the personal property security regimes in each province 


and territory in Canada. Aurelius indirectly owns all of the outstanding 


shares of the Company’s parent company, The Body Shop International 


Limited (the “UK Parent”); 


(f) The shares of the UK Parent are indirectly owned by Aurelius IV UK Acquico 


Eight Limited (the “Aurelius Purchaser”) through Natura (Brasil) 


International B.V. (“Natura”). The Aurelius Purchaser acquired all of the  


shares of Natura on or about December 2023 (the “Acquisition”); 


(g) In connection with the Acquisition, Aurelius Seven entered into a loan 


agreement with the UK Parent pursuant to which Aurelius Seven made GBP 


£2,720,741.98 available to the UK Parent for the purpose of assisting the 


Aurelius Purchaser with funding the Acquisition (the “Loan Agreement”).  


The Loan Agreement provides in part that the UK Parent may “on-lend the 


proceeds of any [L]oan to the [Aurelius] Purchaser”; 


(h) The obligations of the UK Parent under the Loan Agreement were 


guaranteed by TBS Canada and the Company granted Aurelius Seven 


security over all of its assets (the “Aurelius Security”).  The guaranteed 


obligations are payable on demand; 
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(i) TBS Canada has not received a notice of default or demand in respect of


the Loan Agreement or the obligations of the Company guaranteed


thereunder;


Insolvency of the UK Parent 


(j) On February 13, 2024, Tony Wright, Geoff Rowley and Alastair Massey of 


FRP Advisory were appointed joint administrators of the UK Parent in the 


United Kingdom (collectively, the “UK Administrator”);


(k) Historically, the UK Parent has been in full control of several functions, 


including inventory, human resources, accounts payables and cash 


management and information technology for its subsidiaries, including TBS 


Canada. These services have been effected through a cash pooling 


arrangement that was in place between the entities, where all funds were 


remitted back to the UK Parent in return for paying the Company’s payables, 


including the Company’s rent and payroll obligations;


(l) From November 1, 2023 until February 12, 2024, the day prior to the UK 


Parent being placed into Administration, the UK Parent continued to sweep 


receivables from the Company’s bank accounts held at HSBC Bank Canada 


(the “HSBC Accounts”).  During this time, the UK Parent failed to remit 


payments in full to the Company’s vendors and landlords and did not give 


TBS Canada any indication of its intention to file for insolvency 


protection.  This has caused the Company to incur debts in excess of $3.3 


million that it cannot satisfy;
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(m) The Company made requests to the UK Parent, the UK Administrator and


Aurelius Purchaser to return the funds that were swept, or in the alternative,


provide funding to enable TBS Canada to satisfy its outstanding obligations,


failing which, the Company would be forced to seek insolvency protection.


The UK Parent, UK Administrator and Aurelius Purchaser advised that no


funding support would be provided to TBS Canada and refused to return


the swept cash;


(n) As a result, TBS Canada filed the NOI on March 1, 2024 in order to obtain


the benefit of a stay of proceedings under the BIA and to provide the stability


the Company urgently needs while it reviews and advances its restructuring


options;


Expansion of the Stay of Proceedings 


(o) TBS Canada is a seeking an expansion of the statutory stay of proceedings 


under subsection 69(1) of the BIA to ensure it can continue to operate its 


business in the ordinary course while it advances its restructuring efforts. 


The broader stay sought by the Company is consistent with the provisions 


customarily granted in proceedings under the Companies’ Creditors 


Arrangement Act;


(p) The proposed Order prohibits any person from discontinuing or terminating 


any goods and services with the Company, provided that no person shall 


be required to extend credit to the Company;
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(q) TBS Canada is also seeking an order prohibiting HSBC Bank Canada 


(“HSBC”), or any other person, from disbursing any funds in the HSBC 


Accounts without the prior consent of the Company or the Proposal Trustee; 


(r) The Proposal Trustee supports the enhanced stay provisions in order to 


stabilize the Company’s business operations while it considers its 


restructuring and other options; 


Administration Charge  


(s) TBS Canada is seeking a charge to cover the fees and expenses of each 


of the Proposal Trustee, its counsel and counsel to the Company, (the 


"Administration Charge") in the maximum amount of $700,000; 


(t) Each of the parties whose fees are to be secured by the Administration 


Charge has played (and will continue to play) a critical role in these proposal 


proceedings; 


(u) Aurelius Seven and Enterprise Fleet Management Canada, Inc. 


(“Enterprise”) and HSBC (the “HSBC Registrations”) are the only parties 


with personal property security registrations against the Company.  The 


Aurelius Security is not enforceable by Aurelius under the terms of the 


security documents.  The Company has no known obligations to HSBC.  


Enterprise leases vehicles to the Company for use by certain of its 


employees (the “Enterprise Security”);   
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(v) The Administration Charge is proposed to rank ahead of the Aurelius 


Security and the HSBC Registrations but behind the Enterprise Security; 


D&O Charge 


(w) TBS Canada is seeking approval of a charge (the "D&O Charge") to 


indemnify its directors and officers for obligations and liabilities they may 


incur in such capacities from and after the filing of the NOI, subject to certain 


exceptions, in an amount not to exceed $2,100,000, which would rank 


behind the Administration Charge and the Enterprise Security but ahead of 


the Aurelius Security and the HSBC Registrations; 


(x) The amount of the D&O Charge takes into account payroll obligations, 


vacation pay obligations, employee source deduction obligations and sales 


tax obligations that may arise during these proposal proceedings, which are 


expected to be paid in the normal course to the extent the Company is 


unable to satisfy these obligations and in respect of which the directors and 


officers may become personally liable to the extent such amounts aren’t 


paid, thus necessitating the D&O Charge; 


(y) The sole director and officers of TBS Canada are not prepared to remain in 


office without the benefit of the D&O Charge; 


(z) The quantum of the D&O Charge was determined in consultation with the 


Proposal Trustee in relation to potential director and officer exposure with 


respect to wages, accrued vacation pay and sales taxes. The D&O Charge 
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is proposed to rank behind the Administration Charge and the Enterprise 


Security; 


(aa) The Proposal Trustee supports the granting of the Administration Charge 


and the D&O Charge; 


Compelling Delivery of the Property of the Company 


(bb) The Company is seeking an order compelling any person, including the UK 


Administrator, who has any property, book, document or paper of any kind, 


of TBS Canada in its possession to deliver such property to the Company 


upon the request of the Company and the Proposal Trustee; 


(cc) This relief is necessary because the UK Parent is in possession of certain 


of the Company’s accounting and other records in light of the centralized 


structure and cash pooling arrangement that was historically carried out by 


the UK Parent;  


(dd) TBS Canada needs access to these records to assume and perform many 


of the human resource, accounts payable and accounts receivables 


functions that were previously performed by the UK Parent; 


Extension of Time to File a Proposal 


(ee) TBS Canada is seeking an extension of the time to file a proposal or seek 


a further extension from March 28, 2024, which is the current expiration 


date, to April 16, 2024 (the “Extension”); 
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(ff) The Extension will provide the Company with the time it needs to pursue its 


restructuring options and stabilize its operations; 


(gg) TBS Canada has prepared a cash flow forecast with the assistance of the 


Proposal Trustee that shows the Company has sufficient liquidity to operate 


to the end of the requested Extension; 


(hh) The cash flow forecast contemplates that rent for premises that have not 


been disclaimed will be paid weekly. As a result, as part of the order sought 


in connection with this Motion, TBS Canada is seeking this Court’s 


permission to pay rent on a weekly basis. 


Other Grounds 


(ii) Sections 34, 50.4, 64.1, 64.2, 66(1), 69, 164 and 183 of the BIA; 


(jj) Rules 1.04, 1.05, 2.03, 3.02, and 37.01 of the Rules of Civil Procedure, 


R.R.O. 1990, Reg. 194, as amended; and 


(kk) Such further and other grounds as counsel may advise and this Honourable 


Court may deem just. 


THE FOLLOWING DOCUMENTARY EVIDENCE will be used at the hearing of the 


motion: (List the affidavits or other documentary evidence to be relied on) 0. 


(a) The Affidavit of Jordan Searle sworn March 1, 2024; 


(b) The First Report of the Proposal Trustee; 
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(c) Such further and other evidence as the lawyers may advise and this 


Honourable Court may permit. 


 
March 1, 2024 DAVIES WARD PHILLIPS & VINEBERG LLP 


155 Wellington Street West 
Toronto ON  M5V 3J7 
 
Natasha MacParland (LSO# 42383G) 
Tel: 416.863.5567 
Email:  nmacparland@dwpv.com 


Natalie Renner (LSO# 55954A) 
Tel: 416.367.7489 
Email: nrenner@dwpv.com 
 
Tel: 416.863.0900 
Fax: 416.863.0871 
 
Lawyers for The Body Shop Canada 
Limited 


 
TO: SERVICE LIST 
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Estate / Court File No.: 31-3050418 


ONTARIO 
SUPERIOR COURT OF JUSTICE 


(COMMERCIAL LIST) 
IN BANKRUPTCY AND INSOLVENCY 


 


IN THE MATTER OF THE NOTICE OF INTENTION TO 
MAKE A PROPOSAL OF THE BODY SHOP CANADA 
LIMITED, IN THE CITY OF TORONTO, IN THE 
PROVINCE OF ONTARIO 


AFFIDAVIT OF JORDAN SEARLE 
Sworn March 1, 2024 


 


I, Jordan Searle, of the City of Toronto, in the Province of Ontario, MAKE 


OATH AND SAY:  


1. I am the General Manager, North America and the sole director of The Body 


Shop Canada Limited ("TBS Canada" or the "Company"). I have been the General 


Manager since February 10, 2023. I am also an officer and director of the Company’s 


U.S. affiliate, Buth-Na-Bodhaige Inc. (“TBS US”). I have been actively engaged in the 


discussions and negotiations surrounding the financial circumstances of TBS Canada 


and TBS US. As such I have personal knowledge of the matters referred to in this 


Affidavit. Where I have relied upon other sources of information, I have stated the 


source of that information and verily believe such information to be true. 
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2. On March 1, 2024 (the “Filing Date”), TBS Canada filed a notice of intention to 


make a proposal (the “NOI”) under the Bankruptcy and Insolvency Act, R.S.C., 1985, c. 


B-3 (the "BIA"). Alvarez & Marsal Canada Inc. was appointed to act as the proposal 


trustee (the "Proposal Trustee"). A Certificate of Filing for the NOI is attached as 


Exhibit “A” to my Affidavit. 


3. This Affidavit is made in support of the motion brought by the Company for an 


Order: 


(a) expanding the stay of proceedings by ordering the continuation of services 


and other protections to the Company; 


(b) granting an administration charge to secure the fees and disbursements of 


the Proposal Trustee, counsel to the Proposal Trustee and counsel to the 


Company; 


(c) approving an indemnity and priority charge to indemnify the director and 


officers of TBS Canada for any obligations and liabilities they may incur 


following the Filing Date in such capacities; 


(d) directing all persons who have in their possession or power, any property 


of TBS Canada, or any book, document or paper of any kind relating to 
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TBS Canada, to produce the book, document or paper for the Company, 


or to deliver to the Company any property of TBS Canada in their 


possession promptly upon request of the Company or the Proposal 


Trustee;  


(e) extending the time for the Company to file a proposal under the BIA or 


seek a further extension to April 16, 2024 (being 19 days from its current 


expiry of March 28, 2024); and 


(f) certain additional relief. 


A. Background and Overview  


4. TBS Canada is a federally incorporated corporation, specializing in the sale of 


skincare, haircare, bath and body products with stores across Canada. As more 


particularly set out below, the Company and TBS US are wholly owned subsidiaries of 


The Body Shop International Limited (“TBS International” or the “UK Parent”). 


5. On February 13, 2024, the UK Parent filed for administration (the “UK 


Administration”) in the United Kingdom, less than three months after it was acquired 


by the private equity firm Aurelius Group. I understand that administration is the 


dominant legal procedure for restructuring insolvent companies in the UK. Historically, 
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the UK Parent has provided several accounting and cash management functions for the 


Company whereby all of TBS Canada’s cash collections were swept from the Company 


by the UK Parent and then the UK Parent would remit payment on behalf of the 


Company for its trade payables, including its rent and payroll. 


6. In the weeks leading up to the UK Administration, the UK Parent swept cash from 


TBS Canada’s bank accounts but failed to remit payment for amounts owing to the 


Company’s vendors/suppliers and landlords. Payroll and HST obligations, however, 


have continued to be paid in the ordinary course. This has caused an immediate 


liquidity crisis for TBS Canada because all funding for the Company and its Canadian 


operations were cut off with no advance notice. TBS Canada has significant overdue 


payables that it cannot now satisfy. But for the improper withholding of the Company’s 


funds, TBS Canada would be able to pay all its obligations in full. The Company 


contacted the UK Administrator (as defined below), members of the Aurelius Group and 


the UK Parent requesting that they either return the funds that were swept from the 


Company’s accounts or advance funds, but they refused to do so. 


7. In the circumstances, the Company urgently needs the benefit of a stay of 


proceedings to provide it with the breathing room required to organize its financial 


affairs and develop a plan for the continuation, or orderly wind-down, of the Canadian 
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business. As result, TBS Canada took the prudent step of commencing these NOI 


proceedings. 


8. The relief sought on this motion will enable the Company to maintain its business 


operations and preserve the value of its assets by preventing parties from discontinuing 


or ceasing to perform any contract or other arrangement in favour of TBS Canada while 


it explores and advances its restructuring or liquidation options. The charges requested 


are essential to secure the services of the professionals and director and officers who 


are required to facilitate a successful restructuring or liquidation of TBS Canada. 


B. The Business 


(i) The Company 


9. TBS Canada is a retailer focused on cosmetics, perfume and skin care products 


with 105  stores across Canada (other than Quebec and the Territories), an e-


commerce platform and a wholesale business. The Company’s merchandise is 


marketed under the “The Body Shop” brand, which enjoys a global reputation for 


offering high-quality, natural and ethically sourced beauty products.  


10. TBS Canada is a federally incorporated corporation that is extra-provincially 


registered to operate throughout Canada (other than Quebec and the Territories).  The 


Company’s registered head office is located at 1 Yorkdale Road, Suite 510, Toronto, 


17







- 6 - 


 


 


 


 


Ontario. The majority of the Company’s stores are located in Ontario. A breakdown of 


the Company’s stores by Province is set out below: 


Stores by Province  


Ontario 49 
British Columbia 18 
Alberta 17 
Nova Scotia 5 
Manitoba 5 
Saskatchewan 5 
New Brunswick 3 
Newfoundland 2 
Prince Edward Island 1 
TOTAL 105 


 


11. As of March 1, 2024, TBS Canada employed 784 individuals across Canada.1 


The Company is not party to a collective agreement, nor are any of its employees 


represented by a union or other employee association. 


12. The Company and TBS US are wholly-owned subsidiaries of TBS International. 


TBS International is owned by Natura (Brasil) International B.V. (“Natura”), which is 


owned by Aurelius IV UK Acquico Eight Ltd. (“Aurelius Purchaser”). As more 


particularly described in paragraph 17 below, the shares of Natura were acquired by 


Aurelius Purchaser on or about December 2023.  TBS International and all of its foreign 


                                            


1  As described in paragraph 43 below, the Company intends to make certain headcount reductions 
as part of its restructuring efforts. 
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subsidiaries are ultimately owned by Aurelius Investment Lux One SARL (together with 


Aurelius Purchaser and Aurelius Seven (defined below) “Aurelius”). A copy of The 


Body Shop’s global organizational chart is attached to my Affidavit as Exhibit “B”.  


(ii) Intercompany Arrangements 


13. The Company has the right to market and sell “The Body Shop” branded 


products pursuant to a Selective Master Distribution & Franchise Agreement between 


TBS Canada and TBS International (the “Franchise Agreement”). Under the Franchise 


Agreement, the Company receives all of its inventory from the UK Parent for sale 


exclusively in its designated retail stores. However, as a franchisee under the Franchise 


Agreement, TBS Canada does not enjoy exclusivity or ownership over “The Body Shop” 


brand or related intellectual property.  A copy of the Franchise Agreement is attached to 


my Affidavit as Exhibit “C” 


14. Historically, TBS Canada has relied heavily on its working relationship with the 


UK Parent and TBS US, for inventory, distribution and logistics services, among other 


things. The UK Parent ships products designated for TBS Canada to TBS US, who then 


holds them at its distribution centre located in the United States (the “US Distribution 


Centre”). At the US Distribution Centre, TBS US either mixes inventory or virtually 


designates items for TBS Canada. TBS US transports the inventory to the US-Canadian 


border, where it gets picked up by third-party couriers on TBS Canada’s behalf. 
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15. Pursuant to the Franchise Agreement and the Company’s working arrangement 


with the UK Parent, title to inventory only passes from TBS International to TBS Canada 


once it leaves the US Distribution Centre. As long as inventory is housed at the 


US Distribution Centre, TBS International holds title. I understand that approximately US


$85 million (book value) in inventory currently resides at the US Distribution Centre.  


16. As more particularly described below, the UK Parent has provided several 


accounting and cash management functions for TBS US and the Company whereby all 


of TBS US and TBS Canada’s cash collections were swept by the UK Parent and then 


the UK Parent would remit payment on behalf of TBS US or the Company, as 


applicable, for its trade payables. Like the Company, the UK Parent also swept all of 


TBS US’ cash immediately prior to the UK Administration, leaving TBS US in a severe 


liquidity crisis. As a result, on March 1, 2024, TBS US terminated substantially all of 


their employees and closed their operations, including the US Distribution Centre. 


C. The Company’s Creditors


(i) Aurelius Transaction and Security


17. On or about December 2023, the Aurelius Purchaser acquired all of the shares of


Natura (and indirectly, TBS International) (the “Acquisition”). In connection with the 


Acquisition, Aurelius IV UK Acquico Seven Limited (“Aurelius Seven”), the immediate 


parent company of the Aurelius Purchaser, entered into a Loan Agreement with TBS 


20







- 9 -


International, pursuant to which GBP £2,720,741.98 was made available to TBS 


International (the “Loan Agreement”). Attached as Exhibit “D” to my Affidavit is a copy 


of the Loan Agreement. 


18. The Loan Agreement provides in section 4.2 that the purpose of the loan is to


“assist the [Aurelius] Purchaser with funding the Acquisition.  For this purpose, the 


Borrower [the UK Parent] may on-lend the proceeds of any [L]oan to the [Aurelius] 


Purchaser”. I am not aware of any of the loan proceeds being made available to TBS 


Canada, nor did the Company require any of these funds. 


19. The obligations of the UK Parent under the Loan Agreement are guaranteed by


TBS Canada pursuant to a Guarantee and Indemnity Agreement (the “Guarantee”). 


The Guarantee is attached to my Affidavit as Exhibit “E”. The obligations of the 


Company under the Guarantee are enforceable after Aurelius Seven issues a demand 


to TBS Canada. To date, TBS Canada has not received any such demand and is 


unaware of the current status of the loan facility.   


20. To secure its obligations under the Guarantee, TBS Canada executed a General


Security Agreement (“GSA”) and a deed of hypothec (the “Hypothec”) granting Aurelius 


Seven a security interest over all of its present and after-acquired property (collectively, 


the “Aurelius Security”). Attached to my Affidavit as Exhibit “F” is a copy of the 
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Hypothec. To the best of my knowledge, TBS Canada was never provided with an 


executed copy of the GSA. 


21. Aurelius Seven has registered notice of its security interest pursuant to the 


personal property regimes in each Canadian provincial and territorial jurisdiction against 


TBS Canada. Attached as Exhibit “G” are the search results (the “Searches”) 


conducted against the Company under the personal property security regimes in each 


province and territory in Canada, which shows the personal property security 


registrations in favour of Aurelius. 


(ii) Other Secured Creditors 


22. The Searches also showed registrations in favour of Enterprise Fleet 


Management Canada, Inc. in the Provinces of British Columbia, Alberta, Nova Scotia 


and Ontario (the “Enterprise Security”), and registrations in favour of HSBC Bank 


Canada and HongKong Bank of Canada in Saskatchewan (collectively, the “HSBC 


Registrations”). The Enterprise Security relates to corporate vehicles that are leased 


by the Company for certain of its employees. I am not aware of what the HSBC 


Registrations relate to and I do not believe any amounts are owing to HSBC in 


connection with the HSBC Registrations. 
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(iii) Unsecured Creditors 


23. The Company also has various unsecured creditors, including (a) trade creditors, 


to which it owes approximately $2.5 million; and (b) landlords, to which it owes 


$900,000, primarily representing February rent. TBS Canada is up to date on all of its 


payroll and source deduction obligations as well as HST obligations. 


D. The Financial Situation of TBS Canada 


24. Historically, TBS International has provided several functions to TBS Canada and 


TBS US, including human resources, accounts payables and cash management and 


information technology. In the case of the Company, TBS International achieved this 


through a cash pooling arrangement between the entities, under which all of TBS 


Canada’s funds were deposited into seven separate accounts at HSBC Bank Canada 


which are in TBS Canada’s name (collectively, the “HSBC Accounts”) and swept by 


TBS International (the “Cash Pooling Arrangement”). In exchange, TBS International 


would then remit payment for TBS Canada’s payables upon direction by the Company. 


A similar cash pooling arrangement is in place in respect of TBS US. I am not aware of 


any documentation executed by TBS Canada or TBS US and TBS International in 


respect of the Cash Pooling Arrangement. 


25. Pursuant to the Cash Pooling Arrangement, TBS International had full control 


over all seven of the HSBC Accounts even though the accounts are in the name of TBS 
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Canada. While TBS Canada could historically review the HSBC Accounts and their 


balances, only TBS International could process payments. To pay its vendors, TBS 


Canada must issue directions to TBS International, who then, in turn, issues the 


payments. This historic arrangement has been in place between TSB International and 


the Company since at least 2007.   


26. The Cash Pooling Arrangement has allowed TBS Canada to operate with little to 


no institutional debt, helping it to weather a particularly difficult period for the retail 


industry: the COVID-19 pandemic. Emerging from the pandemic, TBS Canada’s 


performance has shown significant improvement and was on track to being profitable by 


the end of 2023.   


27. TBS Canada's finances deteriorated sharply beginning in December 2023, when 


TBS International, while continuing to sweep the HSBC Accounts, failed to remit 


payments in full to TBS Canada’s vendors. Initially, the UK Parent explained that it had 


lost access to its financing and was slowing down payments to creditors to conserve 


cash in the interim. 


28. Nevertheless, this process continued throughout the holiday period and into 


January 2024. As with most retailers, the holiday period accounts for the most 


significant percentage of TBS Canada’s total annual sales. This holiday period was no 
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exception and TBS Canada generated approximately $12M (EBIT) in profit in November 


2023, December 2023 and January 2024 combined.  


29. Until February 12, 2024, the day before the UK Administration was commenced, 


the UK Parent continued to sweep the HSBC Accounts without remitting payments in 


full to TBS Canada’s creditors and despite numerous formal payment requests being 


submitted by the Company. This created a backlog of overdue debt that has now 


ballooned to approximately $3.3 million. This growing debt is due and owing to a wide 


variety of vendors, including landlords, utilities, logistics providers, insurers and 


marketing agencies. TBS International swept $42.9 million from the HSBC Accounts 


between November 1, 2023 and February 13, 2024, while only remitting $21.8 million 


on account of the Company’s payables and payroll during this period. 


30. TBS International also swept TBS US’ bank accounts during this time and failed 


to payments in full to TBS US’ creditors, leaving TBS US with significant overdue 


payables in excess of US$3.3 million and in dire financial circumstances. 


31. On February 13, 2024, TBS International unexpectedly filed for UK 


Administration and Tony Wright, Geoff Rowley and Alastair Massey of FRP Advisory 


were appointed as joint administrators of the UK Parent (collectively, the “UK 


Administrator”). This news came without warning and was quite a shock to me and my 
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team, not least because of our historic reliance on TBS International for a variety of 


integral corporate services for both TBS Canada and TBS US. However, TBS 


International assured the Company and TBS US that only the U.K. market would be 


affected and that all other markets could continue to operate in the ordinary course. A 


screenshot of the TBS International intranet announcement is attached to this Affidavit 


as Exhibit “H”.  


32. Despite reassurances, later that day, TBS International informed the Company, 


among others, that they would no longer be complying with the well established and 


historical Cash Pooling Arrangement and advised the Company, and others, that it must 


now use only post February 13, 2024 revenue to finance all their market activities. This 


left the Company without access to TBS Canada’s pre February 13, 2024 cash of 


approximately $20 million, as well as depleted bank accounts, significant outstanding 


payables and severed shared services. A copy of the email correspondence from TBS 


International to TBS Canada and TBS US, among others, is attached to this Affidavit as 


Exhibit “I”. 


E. The NOI Proceedings 


(i) Events Leading up to the NOI Filing 


33. The UK Administration crystallized the Company’s liquidity crisis. With little cash 


and growing debts, TBS Canada urgently sought to keep the Company properly funded. 
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On February 13, 2024, I emailed Katrina Wright, Global People Director of TBS 


International outlining the Company’s growing liquidity issues. Above all else, the 


purpose of this email was to advise of a plan for proposed headcount reductions, solicit 


funding and ensure the Company’s survival. The next day, I sent a follow-up email 


advising of the Company’s intent to pursue a reorganization plan with a proposed 


execution date of February 20, 2024. I have attached the email correspondence to 


Katrina Wright to this affidavit as Exhibits “J” and “K”, respectively. 


34. On February 15, 2024, I received a reply from Katrina Wright advising that having 


discussed with Aurelius finance, “they have said this will be under review, but we can 


not take the decision at this time to approve the payments. Therefore we will not be able 


to go ahead next week with your planned exits”. I then wrote to Aurelius and the UK 


Administrator to explain the severity of TBS Canada’s liquidity situation and to impress 


on them the importance of a prompt response. To date, I have not received a response. 


Copies of this correspondence are attached to this affidavit as Exhibits “L” and “M”.  


35. On February 20, 2024, I met with the UK Administrator and its legal team. In that 


meeting, the UK Administrator made it clear that there would be no financing for, or 


return of, pre February 13, 2024 funds to TBS Canada or TBS US. In response, I sent 


an email to Aurelius, the UK Administrator and TBS International to once again impress 


on them the urgency and explain the severity of the consequences for TBS Canada and 
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TBS US should they not receive the funding they required. In this email, I urged that if 


the Company did not receive funding by February 26, 2024, it would have no choice but 


to commence insolvency proceedings in Canada. Nevertheless, the next day, the UK 


Administrator unequivocally informed us that TBS International would not be providing 


any financial support to the Company or TBS US or returning funds swept from TBS 


Canada or TBS US. I have attached my email correspondence requesting funding to 


this affidavit as Exhibit “N”.  


36. I am advised that our counsel, Davies Ward Phillips & Vineberg LLP also spoke 


to Jones Day LLP, U.S. counsel for Aurelius and the UK Administrator, and understand 


that that they advised that neither TBS Canada nor TBS US would receive funding. I am 


further advised that we are not aware of any Canadian insolvency counsel or advisors 


for Aurelius or the UK Administrator. 


37. On February 26, 2024, the Company did not receive the requested funding or 


return of TBS Canada’s funds by the UK Parent, the UK Administrator or Aurelius. On 


the same day, TBS Canada engaged Alvarez & Marsal Canada Inc., an affiliate of the 


Proposal Trustee, to assist the Company in its reorganization efforts. 


38. As described above, the actions of the UK Parent have caused TBS US to cease 


all operations in the United States, including retail stores and the US Distribution 
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Centre. On March 1, 2024, TBS US closed all of its stores and terminated substantially 


all of its employees. Due to the integrated nature of TBS Canada and TBS US, the 


closure of the US business will make it exceedingly difficult to access existing inventory 


stored in the US Distribution Centre or to process any future inventory requests. As a 


consequence, TBS Canada has lost access to its e-commerce platform and is no longer 


accepting or fulfilling orders through their website. The Company has also lost the ability 


to ship to its wholesale customers, being Shoppers Drug Mart and Amazon.ca because 


it can no longer fulfil such orders. 


39. Faced with mounting debt, no prospect of assistance from the UK Parent or 


Aurelius or return of its funds, and an inability to fulfill e-commerce orders, TBS Canada 


determined that it was in the best interests of the Company to commence these NOI 


proceedings. The NOI proceedings provide the Company with the breathing room that it 


desperately requires so that it can establish and begin executing a clear plan for the 


benefit of its many stakeholders. 


40. TBS International, Aurelius and the UK Administrator will receive notice of the 


Motion. 
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(ii) Steps Taken Since filing the NOI 


41. The Company has identified the following 33 underperforming stores (the 


“Closing Stores”) that it will immediately start to liquidate and ultimately close by the 


end of March in an effort to improve its liquidity position: 


Bayview Village (Toronto, ON) Lawson Heights (Saskatoon, 
SK) Rideau Centre (Ottawa, ON) 


Carlingwood Mall (Ottawa, ON) Lloyd Mall (Lloydminster, AB) Semiahmoo (White Rock, BC) 
Cataraqui Town Centre 
(Kingston, ON) 


Londonderry Mall (Edmonton, 
AB) Shoppers Mall (Brandon, MB) 


Champlain Place (Dieppe, NB) Lynden Park Mall (Brantford, 
ON) Stone Road Mall (Guelph, ON) 


Corner Brook Plaza (Corner 
Brook, NFLD) Mayflower Mall (Sydney, NS) Sunridge Mall (Calgary, AB) 


Cornwall Centre (Regina, SK) McAllister Place (Saint John, 
NB) The Centre (Saskatoon, SK) 


Dufferin Mall (Toronto, ON) Medicine Hat Mall (Medicine 
Hat, AB) 


The Shops at Don Mills 
(Toronto, ON) 


Fairview Park Mall 
(Kitchener,ON) Midtown Plaza (Saskatoon, SK) Timmins Square (Timmins, ON) 


Hillside Shopping Centre 
(Victoria, BC) Park Place (Lethbridge, AB) Toronto Pearson Term. 1 


(Toronto, ON) 
Lambton Mall (Sarnia, ON) Place d'Orleans (Orleans, ON) Truro Mall (Truro, NS) 


Lansdowne Place 
(Peterborough, ON) 


Queen Street East (Toronto, 
ON) 


Village Green (Vernon, BC) 
 
 


 


42. On March 1, 2024, TBS Canada sent notices of disclaimers for the leases to the 


landlords for the Closing Stores. Unless successfully disputed in accordance with the 


BIA, the disclaimers of the applicable leases for the Closing Stores will be effective as of 


March 31, 2024. 
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43. The Company has made certain headcount reductions and terminated 


approximately 20 of its head-office employees and two contractors effective March 1, 


2024. The Company will also be terminating approximately 200 employees who are 


employed at the Closing Stores by March 31, 2024. 


44. The Company historically offered gift cards to be redeemed in-store or online and 


offered a loyalty club program under which members accumulate points with purchases 


to be redeemed in-store or online. Due to the current financial position of the business, 


TBS Canada cannot continue honouring gift cards or points accumulated under the 


loyalty program during these NOI proceedings. The Company has also ceased 


providing refunds or exchanges for purchased products. 


F. Relief Sought on this Motion 


(i) Expansion of the Stay of Proceedings 


45. TBS Canada is seeking the Court’s approval to provide enhanced stay 


protections, which require suppliers and service providers to continue to provide goods 


and services to the Company during these NOI proceedings. The expanded stay 


provisions will not require any person to extend credit to the Company or prohibit them 


from requiring immediate payment for goods or services provided after the Filing Date. 


In this way, the relief that TBS Canada seeks aims to preserve the value of its business 


in a fair, measured manner. 
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46. The expanded stay is necessary and appropriate in the circumstances so that 


TBS Canada may continue to have the breathing room necessary to consider its 


restructuring options without disruption and establish a clear plan for the benefit of its 


stakeholders. Additionally, it is critical that the Company continues to generate the 


revenue needed to fund the NOI proceedings and generate a viable proposal for its 


creditors.  


47. The proposed expanded stay would also prohibit HSBC Bank Canada, or any 


other person, from paying, transferring or disbursing any of the funds in the HSBC 


Accounts without the prior consent of the Company or the Proposal Trustee. 


48. On February 29, 2024, I received verbal confirmation from the treasury group at 


the UK Parent that TBS Canada will be the administrator on the HSBC Accounts and 


the UK Parent would continue to move money at the direction of TBS Canada, if 


needed. Notwithstanding these assurances, I believe the expanded stay in respect of 


the HSBC Accounts is necessary given the past conduct of the UK Parent and in light of 


the fact that TBS International has not provided any written evidence that the necessary 


controls in respect of the HSBC Accounts have been transferred to TBS Canada. 
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49. I understand that the Proposal Trustee is supportive of this relief and believes 


that expanding the scope of the stay of proceedings is essential to the continued 


operation of the Company and beneficial to its stakeholders. 


(ii) The Charges 


(a) Administration Charge 


50. TBS Canada is seeking a charge on its assets (the "Administration Charge") in 


favour of the Proposal Trustee, counsel to the Proposal Trustee and counsel to the 


Company as security for payment of their respective fees and disbursements in each 


case at their standard rate and charges.   


51. The expertise and continued participation of the beneficiaries of the 


Administration Charge is essential to the success of these proceedings. The Company 


has determined the quantum of the Administration Charge in consultation with the 


Proposal Trustee, who agrees that such quantum is commensurate with the fees and 


disbursements expected to be incurred by the beneficiaries of the Administration 


Charge. 


52. The Administration Charge will be in the amount of $700,000 and will rank ahead 


of the D&O Charge (as defined below), the Aurelius Security and HSBC Registrations 


but behind the Enterprise Security. 
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(b) D&O Charge 


53. As part of these proceedings, the Company is seeking a charge on its assets in 


favour of its director and officers in an amount not to exceed $2,100,000 (the "D&O 


Charge"), which would rank behind the Administration Charge and Enterprise Security 


but ahead of the Aurelius Security and HSBC Registrations. TBS Canada has worked 


with the Proposal Trustee to determine the amount of the D&O Charge and I believe it is 


reasonable in the circumstances. The Proposal Trustee will provide further detail in their 


Report to be filed in connection with the Motion. 


54. TBS International currently has a global directors' and officers' insurance policy 


through Aon UK Limited (collectively, the "D&O Policy"), which covers the UK Parent 


and its subsidiaries from December 29, 2023, to December 28, 2024. However, despite 


numerous requests, TBS Canada does not have access to the wording of the D&O 


Policy, nor has it received any proof that premiums have been paid. Instead, it has 


received a summary of the D&O Policy and a Client Information Letter from Aon UK 


Limited. While these documents give some indication that the D&O Policy existed, they 


say little about its terms or whether it is in good standing. Attached as Exhibits “O” and 


“P” are the D&O Policy Summary and Client Information Letter, respectively. 


55. In a series of email correspondence beginning on February 5, 2024, TBS 


Canada sought to gain access to the D&O Policy’s terms and proof that premiums have 
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been paid up to date. On February 28, 2024, TBS International responded by informing 


the Company the “paperwork … does not exist” and could not provide evidence of 


payment of the premium. Consequently, it is unclear whether the director and officers 


are sufficiently covered for events arising after the filing of the NOI. I have attached 


these emails as Exhibits “Q” and “R”. 


56. Given the Company’s financial circumstances and the lack of comfort regarding 


the D&O Policy, the officers of the Company and I have indicated that we are not 


prepared to remain in office without knowing that we will be fully protected from any 


liability which may arise during our continuance as director and as officers. I believe that 


the continued involvement of the Company’s core upper management team is integral 


to the success of these proceedings. Accordingly, TBS Canada requests the D&O 


Charge against post-filing obligations that the director and officers may become 


personally liable for (except for misconduct or gross negligence) to the extent that the 


Company is unable to satisfy its indemnity obligations.  


(iii) Compelling Delivery of the Property of the Company 


57. TBS Canada is seeking an order compelling any person who has any property, 


book, document or paper of any kind, of the Company in its possession to deliver such 


property to the Company promptly upon the request of the Company or the Proposal 


Trustee. 
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58. This relief is necessary because the UK Parent, Aurelius and the UK 


Administrator are in possession of certain of the Company’s accounting and other 


records in light of the centralized structure and Cash Pooling Arrangement that was 


historically carried out by TBS International. 


59. TBS Canada requires this information in order to continue operating as a going 


concern. Without this information, the Company cannot disentangle its accounting 


services from TBS International and will be unable to perform many of the human 


resource, accounts payable and accounts receivable functions that were previously 


performed by TBS International. 


(iv) Extension of Time to File a Proposal 


60. The Company is seeking an extension of the time to file a proposal or seek a 


further extension from March 28, 2024, which is the current expiration date, to April 16, 


2024 (the “Extension”).  The April 16 date was selected having regard to the upcoming 


Easter and Passover celebrations.  The Extension will provide the Company with the 


time it needs to pursue its restructuring options and stabilize its operations.   


61. The Company has prepared a cash flow forecast with the assistance of the 


Proposal Trustee, which sets out projected cash flows for the period of March 1, 2024 to 


May 24, 2024 (the “Cash Flow Forecast”).  I understand that the Proposal Trustee will 
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file the Cash Flow Forecast with the Court in connection with this Motion.   The Cash 


Flow Forecast shows that TBS Canada has sufficient liquidity to operate to the end of 


the requested Extension. Notably, the Cash Flow Forecast contemplates that rent for 


premises that have not been disclaimed will be paid weekly. As a result, as part of the 


order sought in connection with this Motion, the Company is seeking this Court’s 


permission to pay rent on a weekly basis. 


62. TBS Canada has and intends to continue to work in good faith and due diligence 


in the period prior to and during these NOI proceedings.  The Company has worked 


cooperatively with the Proposal Trustee in preparing the Cash Flow Forecast, has 


provided a list of its creditors and as described above, is working on reducing under 


performing stores and implementing headcount reductions. 


G. Conclusion 


63. For the reasons expressed herein, I am of the view that the Company is acting in 


good faith and with due diligence in seeking the relief sought on this Motion. 
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SWORN remotely by Jordan 
Searle at the City of Toronto, in the 
Province of Ontario, before me on 
the 1st day of March, 2024 in 
accordance with O. Reg. 431/20, 
Administering Oath or Declaration 
Remotely.


Commissioner for 
taking Affidavits 
(or as may be)


11a3 1gg;i a18J 1 


4153-4993-5183 5 


Frank Michael Gillies, a Commissioner, etc., Province of 
Ontario, while a Student-at-Law. Expires April 27, 2025.
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IN THE MATTER OF THE NOTICE OF INTENTION TO MAKE A PROPOSAL OF THE 
BODY SHOP CANADA LIMITED, IN THE CITY OF TORONTO, IN THE PROVINCE OF 
ONTARIO 


 


 


Estate/Court File No: 31-3050418    


 


ONTARIO 
SUPERIOR COURT OF JUSTICE 


(Commercial List) 
IN BANKRUPTCY AND INSOLVENCY 


Proceeding commenced at Toronto 


 


AFFIDAVIT OF JORDAN SEARLE 
SWORN MARCH 1, 2024 


 


DAVIES WARD PHILLIPS & VINEBERG LLP 
155 Wellington Street West 
Toronto ON  M5V 3J7 
 
Natasha MacParland (LSO# 42383G) 
Tel: 416.863.5567 
Email: nmacparland@dwpv.com 
 
Natalie Renner (LSO# 55954A) 
Tel: 416.367.7489 
Email: nrenner@dwpv.com 
 
Tel: 416.863.0900 
Fax: 416.863.0871 


Lawyers for The Body Shop Canada Limited 
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This is Exhibit “A” referred to in the Affidavit of Jordan Searle 
sworn by Jordan Searle at the City of Toronto, in the Province 
of Ontario, before me on March 1, 2024 in accordance with 
O. Reg. 431/20, Administering Oath or Declaration Remotely. 


Frank Gillies, a Commissioner, etc., Province of Ontario, while 
a Student-at-Law. Expires April 27, 2025. 


 


Commissioner for Taking Affidavits (or as may be) 


FRANK GILLIES 
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District of Ontario


Division No. 09 - Toronto


Court No. 31-3050418


Estate No. 31-3050418


In the Matter of the Notice of Intention to make a proposal of:


The Body Shop Canada Limited


Insolvent Person


ALVAREZ & MARSAL CANADA INC.


Licensed Insolvency Trustee


Date of the Notice of Intention: March 01, 2024


CERTIFICATE OF FILING OF A NOTICE OF INTENTION TO MAKE A PROPOSAL
Subsection 50.4 (1)


I, the undersigned, Official Receiver in and for this bankruptcy district, do hereby certify that the aforenamed insolvent person 
filed a Notice of Intention to Make a Proposal under subsection 50.4 (1) of the Bankruptcy and Insolvency Act;


Pursuant to subsection 69. (1) of the Act, all proceedings against the aforenamed insolvent person are stayed as of the date of 
filing of the Notice of Intention.


Date: March 01, 2024, 08:00


E-File/Dépôt Electronique Official Receiver


151 Yonge Street, 4th Floor, Toronto, Ontario, Canada, M5C2W7, (877)376-9902
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This is Exhibit “B” referred to in the Affidavit of Jordan Searle 
sworn by Jordan Searle at the City of Toronto, in the Province 
of Ontario, before me on March 1, 2024 in accordance with 
O. Reg. 431/20, Administering Oath or Declaration Remotely. 


Frank Gillies, a Commissioner, etc., Province of Ontario, while 
a Student-at-Law. Expires April 27, 2025. 


 


Commissioner for Taking Affidavits (or as may be) 


FRANK GILLIES 
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STRICTLY CONFIDENTIAL – DO NOT SHARENote: All shareholding 100% unless explicitly stated otherwise.


AURELIUS European 
Opportunities IV, S.C.A. 


SICAV-RAIF (“Fund”)


70%


AURELIUS Investment Lux One SARL
(“Master LuxCo”) 


Investors (all<15%)


Fabian Steger                                       Andrzej Cebrat
Manager                                                Manager


9 January 2024
Leudelange, Luxembourg


SHAREHOLDERS STRUCTURE CHART 


AURELIUS Equity 
Opportunities SE & Co. KGaA


(“AEO”) 


AEO InvestCo GmbH 


29.4%


AEO HoldCo KG


0.6%


Fund: 
- There is no natural person qualifying as UBO/Controlling person of the Fund or is having above 15% ownership (on full look-through basis).
 In absence of a UBO, the legal representatives are filed in the UBO register.


AEO:
AEO is a listed entity, no legal or natural person is qualifying as UBO/Controlling person. No notification received that 25% threshold has been reached.


Master LuxCo:
- There is no natural person qualifying as UBO/Controlling person or is having above 10% ownership in Master LuxCo and its subsidiaries (on a full look-through basis).
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STRICTLY CONFIDENTIAL – DO NOT SHARE 3: All shareholding 100% unless explicitly stated otherwise. Closing 29/12/2023
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89%
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DISCLAIMER
THIS MATERIAL IS CONFIDENTIAL AND FOR YOUR GENERAL INFORMATION ONLY. NONE OF THE INFORMATION, 


WHETHER IN PART OR FULL, SHALL BE COPIED, REPRODUCED OR REDISTRIBUTED IN ANY FORM. NO 
GUARANTEE, WARRANTY OR REPRESENTATION, EXPRESS OR IMPLIED, IS GIVEN AS TO THE ACCURACY OR 


COMPLETENESS OF THE INFORMATION CONTAINED HEREIN; AND NEITHER OF THE PERSONS MENTIONED IN 
THIS MATERIAL, NOR ANY COMPANY OR UNIT BELONGING TO AURELIUS, NOR ANY OF ITS OFFICERS, DIRECTORS 


OR EMPLOYEES ACCEPTANCY LIABILITY OR RESPONSIBILITY IN RESPECT TO THE INFORMATION OR ANY 
RECOMMENDATIONS EXPRESSED HEREIN.
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sworn by Jordan Searle at the City of Toronto, in the Province 
of Ontario, before me on March 1, 2024 in accordance with 
O. Reg. 431/20, Administering Oath or Declaration Remotely. 
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This Agreement is made on the Effective Date, between 


1. THE BODY SHOP INTERNATIONAL LIMITED (d/b/a THE BODY SHOP) a company incorporated in England and Wales 


with registered address at Watersmead, Littlehampton, West Sussex, BN17 6LS and company number 1284170 


(“Company”) of the one part; and 


Tier Zero 


2. THE BODY SHOP CANADA LIMITED incorporated and registered in Canada with company number 417311-2 whose 


registered office is at 155 Wellington Street West, Toronto, Ontario, M5V 3J7  (“Counterparty”) of the other part; 


Tier 1 


 


Whereas  


A. The Company has expended considerable time, effort and money in the development and implementation of a distinctive system 
and plan utilising and comprising certain proprietary marks, trade names, confidential information, standards, specifications, 
techniques, identifying schemes and materials, insignia, management methods and standard operational procedures, all used in 
connection with the sale of various products and services of the Company through approved Points of Sale. 


B. The Company has established substantial reputation and goodwill in the Brand and (where relevant) the System and the 
Counterparty recognises (subject to the terms of this Agreement and particularly clauses 22.9 and 22.14) the benefit to be derived 
therefrom and acknowledges the necessity of conforming to the high standards and uniform specifications of the Company in 
connection therewith. 


C. The Counterparty desires to obtain the benefit of the knowledge, skill and experience of the Company and the right, where relevant, 
to operate the Franchise Business in line with the System upon the terms and subject to the conditions set out below. 


It is hereby agreed as follows: 


1. DEFINITIONS 


1.1. In this agreement (“Agreement”), defined (capitalised) terms shall have the meanings ascribed to them in Schedule 13, unless the 
context otherwise requires. 


1.2. In this Agreement, unless the context otherwise requires, words importing the singular include the plural and vice versa; words 
importing a gender include every gender; and references to persons include bodies corporate. 


1.3. The headings to the clauses in this Agreement are for convenience only and have no legal effect. 


2. GRANT 


2.1. SCOPE: In consideration of the premises and undertakings of the Counterparty herein contained, the Company hereby Grants to the 
Counterparty during the Term of this Agreement upon the terms and conditions herein contained, the right and license to operate 
the Business within approved Point of Sale (“PoS”) in the Territory (“Grant”) as further defined in section 7 of Schedule 14.  


2.2. DEVELOPMENT: The Counterparty undertakes to establish, promote and grow the Business in the Territory, as set out in the Business 
Development Plan or the Performance Objectives, pursuant to clause 8.  


2.3. FOCUS: The Counterparty will not make any use or permit or authorise any use directly or indirectly of the Brand or (where applicable) 
the System, or any translation, adaptation, modification or transliteration thereof outside (or otherwise than in relation to each) PoS, 
or in connection with the conduct of business other than the Business. 


2.4. BRAND: Unless expressly agreed in writing by the Company, the Counterparty shall not use the Company IP or any other marks, names 
(including without limitation, the Brand) or indicia or any translation, adaptation, modification or transliteration thereof that are or 
may be confusingly similar to the Brand as part of the Counterparty’s corporate or other legal name or domain name for any of its 
websites, nor shall the Counterparty use the same in connection with any other business, even if the Counterparty’s carrying on or 
involvement in such business may have been approved by the Company in accordance with section 6.b of Schedule 2.  


2.5. GRANT FEE: It shall be a condition precedent to the Grant of any rights by the Company to the Counterparty pursuant to this 
Agreement that the Counterparty shall have paid to the Company the Grant Fee, within fourteen (14) days of the later of either the 
relevant Commencement Date or the Effective Date. For the avoidance of doubt, where additional rights are granted separately (in 
an Addendum) the Company reserves the right to apply a supplemental Grant Fee to be agreed separately between the Parties. 
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2.6. COLLATERAL:  


2.6.1. GUARANTOR: The Company may either as a condition precedent prior to signing this Agreement, or at any time during the 
term of this Agreement, require that the Counterparty provide a stand-by letter of credit (or bank guarantee or equivalent) 
from a credible bank on acceptable terms, and/or procure that one or more individuals approved by the Company, in the 
Company’s sole discretion, (each a “Guarantor”) shall enter into such agreements securing the due and faithful performance 
by the Counterparty of its duties, responsibilities, undertakings and obligations to the Company in such form as the Company 
may from time to time prescribe. 


2.6.2. FURTHER SECURITY: Notwithstanding the foregoing, the Counterparty shall, as required by the Company, grant to the 
Company such further security interest in all Merchandise Delivered to the Counterparty as security for payment of the 
purchase price of the same when due, and at the Company’s request, perform all acts necessary to perfect and assure such 
security interest, including without limitation, the execution and filing of all documents required under the laws of the 
Territory. The Counterparty grants the Company the right to file such documents or do such other acts in the name of the 
Counterparty as the Company may deem necessary to protect the security interest herein granted, without requiring the 
further signature or further consent of the Counterparty. 


3. COMMENCEMENT & TERM 


3.1. EFFECTIVE DATE: This Agreement becomes binding on the Parties on the Effective Date. 


3.2. COMMENCEMENT: The Grant comes into effect on the Commencement Date. 


3.3. TERM: This Agreement (and the Grant) will remain in force and effect through the expiration of the Initial Term, and may be renewed 
for such Renewal Term(s) (subject to the conditions of clause 3.4), in line with the particulars set out in section 7  of Schedule 14, 
unless earlier terminated pursuant to its terms (particularly clause 20). 


3.4. RENEWAL: The Grant may be renewed for one or more Renewal Term(s) as set out in section 7 of Schedule 14, following the expiry of 
the then Current Term, subject to the following conditions: 


3.4.1. the Counterparty has given the Company written notice of the Counterparty’s desire to extend the Term within the Renewal 
Window set out in section 7 of Schedule 14; 


3.4.2. at the time notice of renewal is given as well as at the date of renewal, the Counterparty is not in default of: 


3.4.2.1. any provision of this Agreement (including, without limitation, the Counterparty’s obligations to meet the 
Performance Objectives, is not in arrears, and is not on a debt repayment plan); and 


3.4.2.2. any other agreement between the Counterparty and the Company or the Company’s subsidiaries, affiliates 
and/or related companies; 


3.4.3. The Counterparty agrees to execute the Company’s then current form of agreement (which agreement shall supersede this 
Agreement in all respects, and the terms of which agreement may differ from the terms hereof), together with such other 
documents, undertakings and/or releases as the Company may require; and 


3.4.4. The Counterparty agrees to such other terms and conditions as the Company may require in connection with the renewal 
(including, without limitation, the payment of a Renewal Fee prescribed by the Company at the time of renewal of the 
Franchise Agreement or of the relevant Grant, and to pay the Company’s reasonably incurred legal and administrative costs 
incurred in connection with the renewal. 


4. COMPANY’S OBLIGATIONS DURING THE TERM 


4.1. SUPPLY: The Company will make reasonable efforts to supply and/or assist the Counterparty in procuring the supply of all Equipment 
and Merchandise in connection with the Business in such numbers, type and nature as the Company shall deem sufficient and 
necessary and at such times as it may think fit, all such costs in connection therewith being borne by the Counterparty, provided 
however that the Company may, at its sole discretion: 


4.1.1. limit the quantities of Merchandise to be supplied to the Counterparty; 


4.1.2. impose such conditions as to the manner of offer or sale at retail of any Merchandise for such period of time as the Company 
may reasonably require, provided however that subject only to clause 6.11 this provision does not restrict the Counterparty’s 
freedom to determine its sales prices; and  


4.1.3. recall any Merchandise which the Company reasonably believes to be an Unfit Product. 


4.2. REQUESTS: The Company will respond in a timely, proper and workmanlike manner to the reasonable requests of the Counterparty 
and acknowledge receipt of such requests within fourteen (14) days of the receipt of same. 


4.3. ASSISTANCE: The Company will assist the Counterparty to achieve the maximum sales potential for the Merchandise and Services 
within the Territory in line with the rights granted under the Grant. 
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5. UNDERTAKINGS OF COUNTERPARTY 


5.1. PRIOR APPROVAL: The Counterparty will not operate the Business outside the scope of the Grant without the prior approval in writing 
of the Company; 


5.2. NO WARRANTY: The Counterparty will not give any warranty or make any representation in respect of the Merchandise except as 
stipulated in writing by the Company and, in case of doubt, will clarify the warranty or representation with the Company in respect 
thereto before it is given; 


5.3. LABELS: The Counterparty will not remove, deface or tamper with any label, sticker or marking on any Merchandise, Equipment, 
machine, fixture or any other item supplied by the Company and/or its approved supplier for the purpose of the Business, except if 
so required by Applicable Laws, and then only to the extent required; 


5.4. REPUTE: The Counterparty will not do or omit to do any act or thing which may in the Company’s opinion damage or bring the 
Company, its officers, directors and employees, the Business, the System or the Brand into disrepute or in conflict with the interests 
of the Company or the Business or the other Authorised Sellers of the Company; 


5.5. ACCURACY: The Counterparty will provide truthful, accurate and complete information to the Company, pertaining to the operation 
of the Business, and will prevent any of its Representatives from giving to the Company any false or misleading information or making 
any misrepresentation in connection with obtaining this Agreement, or at any time during the Term of this Agreement in connection 
with the Business. 


5.6. COMPANY IP: The Counterparty will not do, cause or permit to be done anything which may damage or endanger the Company IP or 
the Company’s title thereto or assist or allow others to do so; 


5.7. CONFORMITY: The Counterparty will not sell any of the Merchandise or render any Services which do not conform to or which conflict 
with the standards associated with the Brand and (where applicable) the System, or of which the Company does not approve; 


5.8. APPROVED EQUIPMENT: The Counterparty will not purchase (or arrange the installation or assembly of) any Equipment from any 
person(s) other than the Company or from Authorised Suppliers; 


5.9. NO CREDIT PLEDGE: The Counterparty will not pledge the Company’s credit in any way. 


5.10. NO SOLICITATION: Each Party undertakes during the term of this Agreement that it shall not directly or indirectly, or together with 
any other person, firm or company solicit or entice away from the other Party any person who is employed by the other Party and to 
which the other Party had access to in the course of the commercial relationship, whether or not any such person would commit a 
breach of his contract of employment by reason of leaving such employment, and further each Party undertakes that it shall ensure 
that no Owner or Representative thereof or other individual having a degree of control or influence over it shall engage in the 
solicitation of any person employed by the  other Party. 


6. OPERATION OF THE BUSINESS 


6.1. CONTINUOUS OPERATION: The Counterparty will operate the Business continuously in each PoS (on such days and during such hours 
as the Company shall reasonably specify and Applicable Laws and customs shall allow); 


6.2. PAYMENT: The Counterparty will, subject to clause 14.1.3, pay, without any set off, for all supplies of Equipment, Merchandise and 
Services and other goods and services provided to or procured for the Counterparty for the purpose of the Business, such sums being 
owing and due to the Company, upon the Company issuing an invoice for the same in accordance with the payment terms appearing 
on the said invoice, subject to any credit note issued for any verified shortfall under clause 6.3; 


6.3. DELIVERY SHORTFALL: The Counterparty will notify the Company (or other Authorised Supplier) of any shortfall in the delivery of 
Equipment, Merchandise or Services within three (3) Working Days of the Delivery thereof, and it will provide the Company (or other 
Authorised Supplier) with the means and opportunity to verify such shortfall to its reasonable satisfaction; 


6.4. INTEREST FOR LATE PAYMENT: If any payment by Counterparty under this Agreement is overdue, the Counterparty will pay the 
Company, in addition to the overdue amount, daily interest on such amount from the date it was due until paid at a rate which is six 
per cent per annum (6% p.a.) over the Sterling Overnight Indexed Average (SONIA) administered by the Bank of England (as 
determined on the date on which payment was due, or if such date is not a Working Day, for the first Working Day thereafter), 
calculated on a daily basis.  Entitlement to such interest will be in addition to any other remedies the Company may have. 


6.5. FORECAST & REPORTING: The Counterparty will maintain sufficient volume of Merchandise to ensure that the Annual Forecast 
Turnover is achieved in each Operative Period; Furthermore Counterparty will: (i) submit regular detailed stockholding by product in 
line with the schedule provided (and at such frequency as required) by the Company (or as prescribed in the Manual);  (ii) upon 
Company’s request, supply core order forecasts in singles by product each month in line with the schedule provided by the Company 
for a 12 month period into the horizon (or as prescribed in the Manual); 


6.6. COSTS: The Counterparty will bear all running and operational costs relating to the Business; 


6.7. TAXES:  


6.7.1. The Counterparty will promptly pay when due all taxes levied or assessed, including, without limitation, value added taxes, 
and all accounts and other indebtedness of every kind incurred by the Counterparty in the conduct of the Business. 
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6.7.2. In the event of any bona fide dispute as to the Counterparty’s liability for taxes assessed or other indebtedness, the 
Counterparty may contest the validity or the amount of the tax or indebtedness in accordance with procedures of the taxing 
authority or applicable law; however, in no event will the Counterparty permit a tax sale or seizure by levy of execution or 
similar writ or warrant, or attachment by a creditor to occur against the Franchise Store, or any improvements thereon.  
Each of the Company and the Counterparty agree that each shall be solely responsible for any income taxes properly 
imposed on it by any valid taxing authority, provided however that: (a) the Counterparty agrees it will indemnify the 
Company and be substituted for the Company for any income tax assessments made against the Company which arise as a 
result of actions of the Counterparty undertaken without the prior knowledge and approval of the Company, which actions 
are not in the normal course of the Business; and (b) the Company agrees it will indemnify the Counterparty and be 
substituted for the Counterparty for any income tax assessments or demands against the Counterparty which arise as a 
result of actions of the Company undertaken without the prior knowledge and approval of the Counterparty, which actions 
are not in the normal course of the Company’s business.   


6.8. SEIZURE: If the Counterparty defaults in the punctual payment of any sum due in respect of the Merchandise, in the interests of the 
successful operation of the Business, which depends on good relations being maintained with the Company and the Counterparty’s 
other suppliers, the Counterparty hereby irrevocably authorises the Company (without prejudice to the Company’s other rights and 
remedies against the Counterparty) to enter into the physical location of a PoS or the Counterparty’s business premises and  collect 
any such Merchandise for which the Company believes payment remains outstanding and deal with same as determined by the 
Company in its sole discretion, in each case, without any consent from nor any prior notification to the Counterparty. 


6.9. SET-OFF: Notwithstanding anything in this Agreement, the Company may at its discretion and without prior notice to the Counterparty 
set off or transfer any sums from time to time owed by the Company to the Counterparty in or towards the satisfaction of any of the 
liabilities of the Counterparty to the Company and notwithstanding that the liabilities may not be expressed in the same currency, 
the Company is authorised to effect any necessary currency conversions at the rates then prevailing for such purpose.  


6.10. RENT: The Counterparty will promptly pay rental and/or applicable charges if any for the occupation and use of the PoS, and produce 
to the Company for inspection receipts therefor as the Company may from time to time require; 


6.11. MAXIMUM PRICE: Subject to Applicable Laws, the Counterparty will not charge its customers any price higher than the maximum 
retail price as communicated by the Company from time to time, without prejudice to the Counterparty’s freedom to otherwise 
determine its sales price; 


6.12. RESOURCES: The Counterparty will ensure that adequate financial resources are available to the Counterparty by way of working 
capital, and otherwise ensure that the Counterparty is able to fulfil all the obligations herein contained; 


6.13. INVENTORY: at all times the Counterparty will maintain sufficient inventory of Merchandise and promotional materials to ensure full 
display and promotion of the Company’s current Merchandise range in each PoS in accordance with the Company’s guidelines, 
including but not limited to, replenishment guidelines, as issued to the Counterparty in writing from time to time and in accordance 
with the Performance Objectives; 


6.14. EVICTION OR CONFISCATIONS: The Counterparty will not do or permit or cause to be done or omitted to be done any act or thing 
which may result in the early termination for cause of any agreement pursuant to the terms of which the Counterparty is entitled to 
be in occupation of (and to use in trade) the PoS (e.g. Lease, Tenancy, SiS Agreement etc.) or which may result in the counterparty to 
such agreement (e.g. landlord, Host, etc.) exercising its right of distress over the chattels (including Merchandise or Equipment) in 
each PoS; 


6.15. APPLICABLE LAWS: Notwithstanding any approvals or consents given by the Company in respect of any subject matter or thing in 
connection with this Agreement, the Counterparty will comply with all Applicable Laws relating to the Counterparty and/or the 
conduct of the Business, and shall in a timely manner obtain, and maintain in full force and effect at all times during the term of this 
Agreement, any and all permits, certificates, or licenses necessary for the full and proper performance of this Agreement. 


6.16. CONSUMER DATA: The Counterparty acknowledges that in line with clause 12.2 any Consumer data (whether aggregated sales data 
or Consumers’ Personal Data, as defined in Schedule 9) is a reflection of the Brand’s goodwill and Counterparty will process Consumer 
Data lawfully during the Term for the purpose of  running the Business and promoting the Brand and on termination of the Agreement 
(or of the relevant Grant, to which such  data relate) the Counterparty will, subject to Applicable Law, transfer such data to (or share 
it with) the Company, for the purpose of business continuity. To this end the Counterparty will ensure on the outset (upon collection 
of Consumer data) that the appropriate legal basis for being able to share such data (particularly in so far as such data is comprised 
of Personal Data) with Company, is duly established (whether it be by reference to the Consumer’s consent, or the Counterparty’s 
legitimate interest, or any other available legal basis, as the Counterparty may assess in accordance with Applicable Law. Furthermore, 
the Counterparty will, during the Term, subject to Applicable Law, share with Company anonymised Consumer data, which may enable 
Company to provide relevant support to the running of the Business (and particularly marketing efforts thereof). In addition, the 
Counterparty will comply with the provisions of Schedule 9, and without limitation to the foregoing, provide Consumers with written 
notice of its activities of and relating to the processing and transfer of Personal Data as may be required by Applicable Laws. 


6.17. EPOS: at its own cost, the Counterparty will purchase or lease, and thereafter to maintain, such hardware, software, electronic-point-
of-sale (EPOS) Equipment, dedicated telephone, communication and power lines, modem(s), network connections, printer(s), and 
other accessories or peripheral Equipment as the Company may reasonably specify from time to time in writing, for the purpose of, 
among other functions, auto replenishment, recording sales and other record keeping, as well as connecting to the sales reporting 
and supply chain system operated by the Company, always in compliance with the TBS IT Security Policy, as defined in Schedule 9. 
The Counterparty shall provide all assistance required by the Company to ensure the Counterparty’s computer system interfaces with 
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that of the Company. The Company shall thereafter, to the extent permitted by law, have the right from time to time and at any time 
to retrieve such data and information from the Counterparty’s computer system or to require the Counterparty, at its own cost, to 
prepare the said data in a format specified by the Company, as the Company in its sole and exclusive discretion may reasonably deem 
necessary or desirable, and deliver the same to the Company; 


7. PURCHASE & SALE OF MERCHANDISE 


7.1. APPROVED MERCHANDISE: The Counterparty shall at all times only sell or offer for sale Merchandise and Services which have been: 


7.1.1. expressly approved in writing by the Company from time to time for sale by the Counterparty in connection with the 
Business.  


7.1.2. delivered to the Counterparty within the preceding twelve (12) months, unless otherwise authorized by the Company in 
writing; and 


7.1.3. stored, handled, shipped, packaged and labelled in accordance with the Company’s standards and specifications and the 
requirements of Applicable Laws. 


7.2. SELECTIVE SOURCING: For the purpose of ensuring protection of the Brand, the uniformity of the System (where applicable) and the 
reputation of the Company, the Counterparty shall:  


7.2.1. purchase all Merchandise and Equipment only from Authorised Suppliers; 


7.2.2. not directly or indirectly, locally or otherwise manufacture Merchandise or Equipment without a prior written explicit licence 
from Company, nor allow or encourage anyone within its control from doing so.  


7.3. REGULATORY: The Counterparty must inform the Company of any specific legal or regulatory requirements relating to the product 
registration or the labelling or packaging of Merchandise applicable within the Territory, and in any event, immediately notify the 
Company of any instances where such requirements have not been complied with and Counterparty will assist the Company in the 
event where Applicable Laws require that a local entity in Territory should submit in its name any mandatory product registrations 
(whether for licencing or notification purpose) provided that Counterparty acknowledges that any such licence that it may hold in its 
own name as a result of operation of such mandatory Applicable Laws, will be held in trust for and for the benefit of (and/or otherwise 
on behalf of) the Company, and Counterparty will assign same to Company when Applicable Law permits. The cost of any re-labelling 
or re-packaging of Merchandise as well as the cost of local product registration, licence or notification if in Counterparty’s own name, 
to comply with any such legal requirement shall be borne by the Counterparty. Counterparty will not proceed with any product 
registration of Merchandise if local Applicable Laws demand, as condition for such registration, that animal testing should be carried 
out on Merchandise (or ingredients thereof) and will inform Company without delay of becoming aware of such requirements. 


7.4. TERMS OF SALE: Purchase of Merchandise from the Company shall be subject to the Company’s prevailing standard terms and 
conditions of sale as notified to the Counterparty from time to time or as set forth or referenced on the Company’s invoices. The 
Counterparty shall further comply with such policies and procedures relating to the ordering, supply and delivery of Merchandise and 
payment therefor as the Company may from time to time specify. Subject to the foregoing, the following terms shall apply in respect 
of any Order placed by the Counterparty unless the Company notifies the Counterparty otherwise in writing:  


7.4.1. INCOTERM: the Counterparty purchases Merchandise – pursuant to the agreed Incoterm, unless otherwise specified.; 


7.4.2. ADDITIONAL COSTS: the Counterparty shall bear any additional costs and charges relating to freight and Delivery of any 
Order (including without limitation any additional costs associated with any special packaging and freight requirements 
specific to the Territory), and the Company shall be entitled to levy a handling fee for the handling of any Order;  


7.4.3. IMPORT FORMALITIES: the Counterparty shall be responsible for the preparation and processing of all necessary import 
documentation and compliance with all customs and import regulations or formalities;  


7.4.4. RISK: risk in respect of any and all items of Merchandise comprised in any Order shall pass to the Counterparty at the time 
of Delivery to the Counterparty; and 


7.4.5. TITLE: all Merchandise comprised in any Order shall (notwithstanding Delivery) remain the property of the Company until 
such time as the Company has been paid for in full. Until such payment is received by the Company, the said Merchandise 
must be clearly identified by the Counterparty as the property of the Company and shall not be mixed with any other goods, 
nor shall the Counterparty pledge or allow any lien, charge or other interest to arise over the same, but the Counterparty 
shall be at liberty to sell the said Merchandise in the ordinary course of business as agent for the Company.   


7.5. ACCOUNTING: The Counterparty shall at its own cost diligently and properly account for and store every item and/or unit of 
Merchandise purchased. 


7.6. UNFIT PRODUCTS: The Counterparty shall cease selling and offering for sale any Merchandise or Services as the Company may, in its 
discretion, disapprove in writing at any time, and any Merchandise, which it knows or should know, through the exercise of reasonable 
care, to be an Unfit Product. Whenever the Counterparty discovers or has reason to believe that a product is an Unfit Product, the 
Counterparty shall: (a) promptly notify the Company of the same; (b) provide such additional information, including specimens 
thereof, as the Company may request; (c) perform all of the procedures for handling Unfit Product as the Company may designate in 
writing; and (d) provide such assistance to the Company as the Company may require to determine the cause of the condition which 
rendered the product an Unfit Product. The Counterparty shall further comply with the Company’s instructions for recalling, 
removing, and disposing of the Unfit Product; and shall refund to any Authorised Purchaser who returns such Unfit Product the price 
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of any such Unfit Product obtained from the Counterparty. Under no circumstances may the Counterparty recall or withdraw any 
Service or Merchandise (whether or not it is an Unfit Product) without the Company’s consent. The costs associated with any recall, 
withdrawal, handling and/or disposal of any Unfit Product (including, without limitation, refunds) as directed by the Company 
hereunder shall be borne by the Company in accordance with its prevailing returns policy as prescribed by the Company from time to 
time, unless the Company, in its reasonable opinion, determines that the cause of the condition which rendered the product an Unfit 
Product is attributable to the Counterparty, in which event, such costs shall be borne by the Counterparty. The determination by the 
Company as to the cause of the condition which rendered the product an Unfit Product shall be final, conclusive and binding upon 
the Parties. 


8. BUSINESS DEVELOPMENT 


8.1. BUSINESS DEVELOPMENT PLAN: The Counterparty shall prepare and submit to the Company at the times designated by the Company 
from time to time in writing, a Business Development Plan for the Company’s forthcoming fiscal year, which will include a profit and 
loss account, cash flow projections, forecast of turnover, and advertising and promotional strategy (including a budget) in a form 
prescribed by the Company and including such other matters as the Company may request. The Business Development Plan shall also 
identify new and potential opportunities to promote and expand the Business within the Territory (including but not limited to 
identifying new locations for the establishment of additional PoS).  


8.2. PERFORMANCE OBJECTIVES: Following receipt of the Business Development Plan by the Company, the Parties shall within three (3) 
months thereof discuss and agree upon the performance targets and objectives to be met by the Counterparty in the next year 
(“Performance Objectives”), which shall be agreed in writing and the Counterparty shall meet such Performance Objectives within 
the period set forth. 


9. EMPLOYMENT OF STAFF 


9.1. STAFF: at its own cost and without discrimination, the Counterparty will recruit and employ qualified and suitable Staff of good 
character, in such number as to be adequate to support the Business, and their respective general level of remuneration to be above 
the prevailing minimum wage in the Territory, and at all times employ sufficient Staff in each PoS to meet Consumer traffic needs in a 
professional manner; 


9.2. MANAGER: the Counterparty will employ a Manager with such qualifications as shall be considered adequate by the Company and 
who is approved in writing by the Company, subject to section 6 of Schedule 2 (where applicable), who shall be responsible for the 
management of the Business on a day-to-day basis. The Manager shall at all times after his/her appointment remain acceptable to 
the Company. If the Company deems an individual to not be appropriate as the Manager, the Counterparty and the Company shall 
discuss the performance of the Manager and agree recommendations for improvement. If despite attempts to improve the 
performance of the Manager, same remains unsatisfactory to either the Counterparty or the Company, then the Counterparty shall 
make best efforts to remove or redeploy him/her having due regard to local employment legislation and replace him/her with another 
individual who is approved by the Company; 


9.3. STANDARDS: the Counterparty will ensure that all Staff employed at each PoS, whose role is to interact with Consumers, at all times 
project a professional image, display a reasonable knowledge of the Merchandise, present a neat and clean appearance and render 
competent and courteous service to the Counterparty’s customers in keeping with guidelines provided from time to time by the 
Company;  


9.4. TRAINING: the Counterparty will ensure that all Staff and replacements for them who are required under the terms of this Agreement 
are inducted into the Values and are trained so as to possess reasonable knowledge in the Merchandise and Services, to the 
reasonable satisfaction of the Company and shall, whenever reasonably required by the Company, procure the attendance of such 
Staff at such training at such time(s) and place(s) reasonably specified by the Company, the Counterparty bearing the cost of any 
travel, accommodation or subsistence incurred in connection therewith and the salaries of such persons; and 


9.5. VOLUNTEERING: the Counterparty will ensure that all Staff are afforded the opportunity to volunteer from time to time during normal 
business hours on full pay to participate in community projects in keeping with the Values and commitment to the community. 


10. PUBLICITY, ADVERTISING & PROMOTIONS 


10.1. GUIDELINES & POLICIES:  


10.1.1. The Counterparty will adhere to any Brand and advertising guidelines published and communicated by Company or set out 
in this Agreement or the Manual;  


10.1.2. The Counterparty will ensure that any activity online (including advertising or promotional) is compliant with the Company’s 
social media policy to the extent applicable as from time to time communicated; 


10.2. HARM TO IMAGE:  


10.2.1. The Counterparty will refrain from carrying out any advertising that is likely, due to its degrading or vulgar presentation, to 
harm the image, repute, or allure of the Brand and/or the Merchandise;  


10.2.2. The Counterparty will immediately provide the Company with such information as may come into Counterparty’s possession 
which may adversely affect the Merchandise or Company, including complaints from Consumers and/or communications 
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from regulatory or Government authorities, regarding products or service or in connection with any adverse media 
coverage; 


10.3. INVESTMENT: The Counterparty will ensure an adequate amount is spent on promotion and advertising (including local public 
relations) in each Operative Period to implement the Consumer Offer.  


10.4. APPROVAL:  


10.4.1. BRAND USE: The Counterparty will not use the Brand in or for any signs, directory entries or display the same at or on each 
PoS except with the Company’s prior written approval.  


10.4.2. PUBLIC STATEMENTS: The Counterparty will not issue or publish without the prior written consent of the Company, any 
statements relating to the Company, its business, business trends, sales trends or other aspects or matters relating thereto; 


10.4.3. MATERIALS: All advertising and promotional materials must be approved by the Company and either provided by the 
Company or its nominated designee and the Counterparty agrees to participate in all such marketing and promotional 
activity as reasonably required by the Company 


10.4.4. PROHIBITION: Any statements or materials submitted in draft form by Counterparty for the Company’s approval, will not 
contain any information on the Counterparty’s future pricing; 


11. CAMPAIGNS, VALUES AND B CORPORATION PRINCIPLES  


11.1. COUNTERPARTY: The Counterparty will uphold the Values, participate in all Campaigns, and in the course of the Business will act 
consistently with the B Corporation Principles, and any other principles set forth by the Company from time to time.  The Counterparty 
agrees to support the Company’s climate commitments and other sustainability targets by measuring and reporting on the 
Counterparty’s greenhouse gas emissions and any other impact as requested by Company from time to time. The Counterparty agrees 
to include in its Performance Objectives material progress towards B Corp certification, and once certified to commit to periodic 
improvement in its impact score over time;  


11.2. COMPANY: As a certified B Corp, the Company believes that we must be the change that we seek in the world. The Company will 
provide to the Counterparty an annual report on its progress as a B Corp, activities connected with its membership of the Ethical 
Trade Initiative and its statements on Modern Slavery, Gender Pay Gap, Payment Practices, Streamlined Energy and Carbon Report, 
and similar statements. 


12. TRADEMARKS AND OTHER COMPANY IP 


12.1. ASSISTANCE: The Counterparty shall render to the Company all reasonable assistance as and when required by the Company to enable 
the Company to obtain registration in any part of the world of Company IP including the Brand or any translation, adaptation, 
modification or transliteration thereof. In no circumstances will the Counterparty apply for registration as proprietor of Company IP 
including the Brand or any translation, adaptation, modification or transliteration thereof in any part of the world. 


12.2. GOODWILL: The Counterparty acknowledges that the goodwill and all other rights in and associated with the Brand and any 
translation, adaptation, modification or transliteration thereof (as well as any additional goodwill generated from or by the use or 
exploitation of the same in connection with this Agreement) shall vest absolutely in the Company and that it is the intention of the 
parties that all such rights will at all times hereafter and for all purposes remain vested in the Company. In the event that any such 
rights at any time accrue to the Counterparty by operation of law or howsoever otherwise, the Counterparty will at all times hold 
same in trust for Company and acknowledge and respect Company’s beneficial interest and at its own expense forthwith on demand 
do all such acts and things and execute all such documents as the Company shall deem necessary to vest such title and legal rights 
absolutely in the Company. 


12.3. NEW REGISTRATION: In the event that a registration is obtained for Company IP including the Brand or any translation, adaptation, 
modification or transliteration thereof subsequent to the date hereof, the Counterparty shall at the request of the Company enter 
into a license agreement in a form prescribed by the Company in respect of the use by the Counterparty of any such registered 
Company IP. 


12.4. CONFIRM OWNERSHIP: The Counterparty will take such action in relation to the use of the Company IP in the Business as the Company 
may from time to time direct in order to make clear that the Company IP is the subject of patent, copyright, design, trademark, domain 
name, or any other intellectual property right protection, owned by the Company and used under license by the Counterparty.  


12.5. NOTIFICATION: The Counterparty shall immediately notify the Company of all infringements or confusingly similar use of the Company 
IP or the System or of the existence of any business which appears to, or to be attempting to, pass itself off as being connected in the 
course of trade with the Company which may come to its attention, as well as any attempts to challenge the Company’s right to use 
the Company IP including Brand or any translation, adaptation, modification or transliteration thereof or the System. The 
Counterparty will assist the Company in all manners possible and necessary to protect and defend the Company’s rights by, and/or 
other than by, the institution of legal proceedings, and will not do anything to settle or compromise the Company’s legal position in 
relation thereto. 


12.6. WARRANTY & DEFENCE: The Company warrants that it has the right to grant to the Counterparty the rights to use the Company IP 
including Brand in accordance with this Agreement and for the purposes contemplated herein. If the Company, in its sole discretion, 
determines that the Counterparty has used the Company IP including Brand in accordance with this Agreement, the Company will 
defend the Counterparty at the Company’s expense against any third party Claim involving the Company IP and arising out of the 
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Counterparty’s use thereof. In the event that the Company, in its sole discretion, determines that the Counterparty has not used the 
Company IP in accordance with this Agreement, the Company may at its option defend the Counterparty, at the Counterparty’s 
expense, against such third party Claims. The Company’s defence under this clause 12.6 is conditional on the following: 


12.6.1. notice of the Claim and all relevant facts relating thereto is given to the Company as soon as reasonably practicable and in 
any event within three (3) days of the Counterparty becoming aware thereof; and 


12.6.2. the Company has conduct and control of all proceedings relating to the Claim and the Counterparty at the request and 
expense of the Company provides its full co-operation to the Company in connection therewith. 


13. CONFIDENTIALITY  


13.1. The Counterparty hereby acknowledges that all Confidential Information is of a strictly confidential nature and accordingly, the 
Counterparty covenants that it shall only make available such Confidential Information to its Representatives on a need-to-know basis 
and it will not - and it will procure that none of its Representatives or any other person who may be in receipt of Confidential 
Information (such as professional advisers) shall - at any time without the prior written consent of the Company, whether before or 
after termination of this Agreement, divulge or use whether directly or indirectly for its own benefit or that of any other person, firm 
or company any of such Confidential Information which may be communicated to or otherwise acquired by the Counterparty, or its 
Representatives. 


13.2. Clause 13.1 shall not apply in respect of any information published or which comes into the public domain otherwise than by a breach 
of this Agreement, or which is lawfully known to the Counterparty at the time of the disclosure and is not subject to any obligations 
of confidentiality.  Nothing in this clause 13 shall prevent disclosure by a Party receiving Confidential Information (“Recipient”) from a 
Party disclosing same (“Discloser”) of any Confidential Information in compliance with a legal requirement of a governmental agency 
or otherwise where disclosure is required by compulsion of Applicable Laws, but only to the extent necessary to comply with such 
requirement (“Compulsory Disclosure”), and provided Recipient makes best efforts to inform Discloser in advance of such Compulsory 
Disclosure, with a view to affording Discloser the opportunity to make representations to the relevant authorities against such 
Compulsory Disclosure, whereupon, Recipient will provide reasonable assistance in aid of such representations. 


14. COMPLIANCE 


14.1. ANTI-CORRUPTION: In performing its obligations under this Agreement, the Counterparty: 


14.1.1. Confirms and agrees that it, its Owners and Representatives have not committed and will not commit Improper Conduct in 
connection with performing the Business, their obligations, rights or commitments under this Agreement. 


14.1.2. Agrees to make its Owners and Representatives available for compliance training as requested by Company. 


14.1.3. Agrees that payments to the Company shall only be made (i) directly by the Counterparty; (ii) by check or wire transfer only; 
and (iii) out of the Market or (if different) the country or area where the Counterparty performed the Business. 


14.1.4. Agrees that the Company may suspend or withhold any payments to the Counterparty, if, in good faith, Company believes 
that the payments may be related to Improper Conduct in connection with the performance of this Agreement.  


14.1.5. Affirms that its Owners and Representatives are knowledgeable regarding their obligations to not commit Improper Conduct 
and have taken appropriate steps to ensure compliance with those obligations.  The Counterparty agrees that should it or 
any of its Owners or Representatives learn of or suspect any act or circumstance in connection with the performance of the 
agreement with the Company that may constitute Improper Conduct it will promptly advise a member of Company’s legal 
department in writing of such knowledge or suspicion.  The Counterparty further agrees to complete an annual online 
compliance certification reaffirming the provisions of this clause 14.1.5 and clause 14.1.6, via the Company’s online due 
diligence tool to be submitted by an authorized officer and considers each such certificate an integral part of the Agreement.  
Additionally, at the Company’s request, the Counterparty will renew the information contained in the Third-party form 
submitted in the Company’s online due diligence tool (“Portal”). 


14.1.6. Affirms that none of its Owners or executive directors is a Government Official or a relative (defined as a spouse, parent, 
stepparent, child, stepchild, sibling, mother-in-law or father-in-law, son-in-law or daughter-in-law, brother-in law or sister-
in-law, and anyone, other than a domestic employee, who shares a home with the individual) of such an official or that it 
has fully described any such relationship in the third party form submitted in the Portal.  In the event that during the term 
of this Agreement with Company there is a change in the information contained in this paragraph, the Counterparty agrees 
to immediately disclose the change in writing to the Company’s legal department.  


14.1.7. Agrees to obtain the prior written approval of the Company before providing any gift to or on behalf of a Government Official 
(or a relative of such an official) or incurring any travel, entertainment, or other expenses for or on behalf of any Government 
Official in the performance of this Agreement and of the Business.   


14.2. ECONOMIC SANCTIONS: the Counterparty: 


14.2.1. warrants, represents and undertakes that (i) it is not the target of any Economic Sanctions; (ii) to the best of its knowledge, 
it is not Controlled or beneficially owned by any person subject to Economic Sanctions and (iii) it is not engaged in any 
proceedings or subject to any investigations from authorities for the alleged breach of any Economic Sanctions Law.  
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14.2.2. will comply with all Economic Sanctions Laws. Without limiting the generality of the foregoing, Supplier will not (i) directly 
or indirectly export, re-export, trans-ship or otherwise deliver the Deliverables or any portion thereof in violation of any 
Economic Sanctions Law, or (ii) broker, finance or otherwise facilitate any transaction in violation of any Economic Sanctions 
Law.  


14.3. MODERN SLAVERY & LABOUR LAWS: the Counterparty will ensure that no slavery and human trafficking takes place in its own business 
and the Parties will take reasonable steps to ensure that no slavery and human trafficking or forced labour takes place in their business 
and supply or distribution chain, and will at all times comply with applicable Modern Slavery Law, having always regard to the 
protection of the rights of children and youth. Furthermore, Counterparty will comply with International Labour Organization 
conventions relating to the elimination of child labour, equality, freedom of association. 


15. AUDITS & INSPECTIONS 


15.1. AUDITORS: the Counterparty will appoint a reputable firm of accountants (subject to section 11 of Schedule 2, if applicable) to audit 
the Counterparty’s accounts (“Auditors”); and to keep full, proper and up-to-date books and records relating to the Business, 
Merchandise, business volume, payments made, expenses incurred, and assets disposed of, and such other matters as the Company 
may require, which books and records shall be kept for at least seven (7) years, and shall at all times be available for inspection by the 
Company and its authorised representatives, who may make such copies of the books and/or records or part thereof as they deem 
fit; and to maintain an internal accounting controls method to ensure the proper authorisation, recording, and reporting of all 
transactions;  


15.2. ACCOUNTS: the Counterparty will submit to the Company audited financial statements of the Counterparty within six (6) months of 
the end of each financial year of the Counterparty; (for the avoidance of doubt certified financial statements will be acceptable where 
the Counterparty is not a limited company or if the Counterparty is not by virtue of any Applicable Law or accounting practice required 
to file audited accounts with any government or other regulatory authority); and 


15.3. INSPECTIONS: without prejudice to clause 15.1 but subject to clause 15.4, the Counterparty will allow the Company or its authorised 
Representatives to have access to each PoS or offices for the purpose of auditing or inspecting the books and records and/or 
conducting checks on the Merchandise and/or Equipment, and/or the overall conduct of the Business (in short “Inspections”). The 
Company may make such copies of the books and/or records or part thereof as it deems fit, and also remove from the Counterparty’s 
inventory or PoS without payment samples of any items being offered for sale, for the Company to determine whether these articles 
meet the Company’s standards and specifications.  


15.4. REASONABLENESS: The Company will ensure that any Inspections mentioned above, will be (a) done in a considerate manner; (b) 
subject to best efforts to avoid material disruption in Counterparty’s operations; (c) will be at Company’s expense, unless there is a 
finding of breach, in which case Counterparty will pay cost; (d) will not require the Counterparty to hand over confidential information 
relating to competitors of Company, that is not relevant to the purpose of the Inspection, whereby Counterparty may redact such 
information; and (e) be carried out by Representatives of Company, who do not have a conflict of interest with Counterparty and are 
subject to confidentiality obligations towards Company. Inspections will be either routine or non-routine. Routine Inspections will be: 
(i) subject to 30 days’ prior written notice; (ii) limited to once annually; (iii) be during business hours. Company may conduct 
unannounced non-routine inspections at any time (albeit subject to preceding points [a] to [e], but not subject to preceding points [i] 
to [iii]) if it has a reasonable serious concern, based on prima facia credible intelligence, pertaining to suspected or reported violations 
of law or of the CoC, where given the nature of such concern it would be inappropriate to forewarn the Counterparty. 


15.5. DISCREPANCIES: For the avoidance of doubt, any shortfall in payments made to the Company by the Counterparty on account of any 
error or other discrepancy between the Counterparty’s accounts as reported by the Counterparty and as verified by the Company 
shall be due as of the date such payment ought to have been made and shall be immediately payable to the Company by the 
Counterparty. In addition to any other remedies of the Company against the Counterparty in connection with such shortfall in 
payment, the Counterparty shall bear the costs incurred by the Company in verifying the Counterparty’s accounts, as well as interest 
on such shortfall calculated in accordance with clause 6.4; 


15.6. PROHIBITED EXCHANGES: Nothing in this Agreement shall require the Counterparty to provide any information or data which it would 
be prohibited by Applicable Law from providing. To the extent the rights and obligations under any clause of this Agreement lead to 
an exchange of sensitive information which may not be shared between the Parties, e.g. based on competition law or data protection 
law or other Applicable Laws, the rights and obligations hereunder shall at the choice of the Company be limited to the permissible 
extent or the relevant information or, in case of competition law concerns, the data shall only be made available to an independent 
third party bound to secrecy as regards such sensitive information. The Party invoking the limitation shall bear the burden to prove 
that the sharing of such information is not permissible. 


16. LIABILITY 


16.1. INDEMNITY: The Counterparty shall indemnify the Company, and its subsidiaries, affiliates and related companies, together with its 
Owners and Representatives, against any and all Claims or Losses incurred by the Company which arise (directly or indirectly) out of 
or in connection with the Counterparty’s performance, purported performance or non-performance under this Agreement, related 
Addenda or any other collateral contract between the Parties, including without limitation any Losses arising out of or in connection 
with any third party demand, Claim (including any Claim alleging infringement of third party rights), or resulting from or attributable 
to any misrepresentation, negligence, fraud, wilful misconduct or breach of statutory duty of or by the Counterparty or its employees, 
agents or contractors.  
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16.2. LIMITATION: Subject to clause 16.4, the Company’s maximum aggregate liability (if any) in respect of any defect in Merchandise or 
Services and otherwise under or in connection with this Agreement whether arising under statute or arising in or for breach of 
contract, tort (including negligence), breach of statutory duty, misrepresentation or otherwise, shall in no circumstances exceed (i) in 
the case of any defect in Merchandise or Services, 125% of the price of the relevant Merchandise or Service in question, and (ii) in all 
other cases (including without limitation in respect of all other Claims against the Company under or in connection with this 
Agreement), in respect of any year during the term hereof, the total sums payable by the Counterparty to the Company during that 
year. 


16.3. EXCLUSION: Subject to clause 16.4, the Company shall not otherwise be liable to the Counterparty under or in connection with this 
Agreement, or any collateral contract, for any loss of income, loss of actual or anticipated profits, loss of business, loss of contracts, 
loss of goodwill or reputation, loss of anticipated savings, loss of, damage to or corruption of data, whether such Loss or damage was 
foreseeable or in the contemplation of the Parties or for any indirect or consequential Loss or damage of any kind, in each case 
howsoever arising, and whether arising under statute or arising in or for breach of contract, tort (including negligence), breach of 
statutory duty, misrepresentation or otherwise. 


16.4. NO EXCLUSION OR LIMITATION: Nothing in this clause 16 or otherwise in this Agreement shall exclude or in any way limit the 
Company’s liability to the Counterparty for (i) fraud, (ii) death or personal injury caused by its own or its contractors’, agents’ or 
employees’ negligence (including negligence as defined in s. 1 of the UK Unfair Contract Terms Act 1977), (iii) breach of terms regarding 
title implied by s. 12 of the UK Sale of Goods Act 1979 and/or s. 2 of the UK Supply of Goods and Services Act 1982, or (iv) any liability 
to the extent the same may not be excluded or limited as a matter of law. 


16.5. NO OTHER WARRANTY: This Agreement sets forth the full extent of the Company’s obligations and liabilities arising out of or in 
connection with this Agreement, Addendum or any other collateral contract, and there are no conditions, warranties, representations 
or terms, express or implied, (whether relating to the Brand, the System, the Merchandise, or any other matter in connection with 
this Agreement) that are binding on the Company except as specifically stated or contemplated in this Agreement.  Any condition, 
warranty, representation or term which might otherwise be imputed on Company and incorporated in this Agreement or any collateral 
or ancillary contract, whether by statute, common law or otherwise, is hereby expressly excluded to the maximum extent permitted 
by law. 


16.6. CUMULATIVE: Company’s rights and remedies provided in this Agreement are cumulative and not exclusive of any rights or remedies 
otherwise provided by law. 


17. INSURANCE   


17.1. RISKS: the Counterparty will, at its own cost obtain, maintain and renew, and at all times keep in full force and effect, insurance policies 
providing effective insurance coverage in respect of: 


17.1.1. each PoS and their contents (Merchandise and Equipment) to the full insurable value thereof against Loss or damage 
thereto, from any risk (including without limitation fire, burglary, theft, earthquakes and floods) and such other risks as are 
commonly insured against by establishments of a similar nature; 


17.1.2. all risks associated with the Counterparty’s use of the System, the Business, the Company IP, any Loss or damage to property, 
materials and/or documentation supplied by or belonging to the Company, and any other default for which the Counterparty 
is liable to the Company, all to the full insurable value thereof; 


17.1.3. all liability, Losses, or Claims arising from or in connection with the Business, Merchandise and/or the Services, and from or 
in connection with or by virtue of any statute relating to worker’s compensation or employer’s liability or at common law 
relating to any person employed by the Counterparty in connection with the Business; 


17.1.4. liability for injury to persons or property arising in connection with the Business, the PoS, Merchandise and/or the Services; 


17.1.5. all risks which the Counterparty is required by law to insure against; and 


17.1.6. such other risks as the Company may reasonably require; 


17.2. LEVEL: Counterparty will insure all risks stated in clause 17.1 for such value and on such terms as the Company may reasonably require.  


17.3. COPIES: The Counterparty shall furnish to the Company on demand copies of all such insurance policies, or key particulars thereof, or 
corresponding insurance certificates, referred to in clause 17.1 and evidence that all premiums due have been paid. For the avoidance 
of doubt, the Counterparty hereby acknowledges that nothing herein constitutes any representation on the part of the Company as 
to the nature or quantum of insurance coverage that the Counterparty should procure, and that it should seek its own professional 
advice in relation to such matters. 


17.4. BREACH: The Counterparty will not cause or permit to subsist any circumstance which may constitute a breach of any insurance policy 
maintained pursuant to this Agreement. 


18. NOTICES 


18.1. Any and all notices required or permitted under this Agreement shall be in writing and shall be posted by recorded delivery or 
registered post or hand delivered or by electronic mail (with delivery receipt) to the respective Parties at the addresses set out in 
section 2 of Schedule 14, unless and until a different address has been designated by written notice to the other Party. 
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19. GOVERNING LAW AND JURISDICTION 


19.1. The construction, validity and performance of this Agreement and all non-contractual disputes or Claims arising from or connected 
with this Agreement or formation shall be governed by and be construed in accordance with English law.  


19.2. Any dispute arising out of or in connection with this Agreement, including any question regarding its existence, validity or termination, 
shall be referred to and finally resolved by arbitration under the London Court of International Arbitration (LCIA) Rules, which Rules 
are deemed to be incorporated by reference into this clause. 


19.2.1. The number of arbitrators shall be one, if the value of the dispute does not exceed five hundred thousand pounds sterling 
(£500,000.00); or three, if the value of the dispute exceeds such amount. 


19.2.2. The seat, or legal place, of arbitration shall be the City of London. 


19.3. The language to be used in the arbitral proceedings shall be English. 


19.4. Nothing in this clause shall prevent either Party from seeking injunctive or other emergency relief against the other at any time, 
whereupon the Parties irrevocably submit to the jurisdiction of the English courts, provided that the Company reserves the right, 
notwithstanding clause 19.2, to proceed under this Agreement, for the purpose of defending its rights in the Brand, or protecting the 
System, in the courts of any other country claiming or having jurisdiction in respect thereof and the taking of proceedings by the 
Company in one or more jurisdictions shall not preclude its taking of proceedings in any other jurisdiction, whether concurrently or 
not. 


19.5. UN CONVENTION: The United Nations Convention on Contracts for the International Sale of Goods shall not apply to this Agreement. 


20. TERMINATION 


20.1. EXPIRATION: This Agreement will terminate automatically upon the expiration of the Term.  


20.2. WITHOUT CAUSE: If termination without Cause is explicitly provided for in section 7.h of Schedule 14, then either Party may terminate 
this Agreement upon (i) serving notice of termination in writing to the other, such notice to take effect at the end of the notice period 
set out in section 7.h.i of Schedule 14; and (ii) upon paying prior to the effective date of termination the Exit Fee stated in section 7.h.ii 
of Schedule 14 to the other (if applicable). 


20.3. FOR CAUSE: Either Party may terminate this Agreement (inclusive of all Addenda) or separately any individual Addendum made under 
its terms, for Cause without cost or penalty (and without prejudice to its other rights or remedies) by serving notice in writing to the 
other Party with immediate effect, in which notice the terminating Party will state unambiguously if the termination covers the 
Agreement (and all Addenda under it) as a whole, or if it is limited only to certain Addendum or Addenda.  


20.4. Where this Agreement is multi-partite (e.g. Tier 2 or Tier 3) the following will apply, unless otherwise explicitly agreed: 


20.4.1. Notice of termination (with or without Cause) by one Party must be served in writing to all Parties as a condition for the 
termination of the Agreement becoming effective against any Party and where notice is served to different Parties on 
different dates, the date of notice will be deemed to be the date on which the last notice was served (to the last Party to be 
notified). 


20.4.2. Where termination is initiated by Company, and Exit Fee is payable by Company, the Exit Fee will be divided equally between 
the other Parties and Company will pay each Party its share. 


20.4.3. Where any other Party (other than Company) initiates the termination, then such Party will be liable to pay the Exit Fee 
(where applicable) to Company in full, and such Party will have no obligation to pay the Exit Fee (or portion thereof) to any 
of the other Parties. 


20.4.4. Termination of an Upstream agreement for whatever reason (whether on expiration, or for or without Cause) will result in 
the automatic (i.e. without need for any formality) termination of any Downstream agreement. 


20.5. Where an Addendum is terminated (with or without Cause) explicitly separately from this Agreement, Termination of such Addendum 
will have no effect to the validity of any other Addenda or of the Agreement.   


21. CONSEQUENCES OF TERMINATION 


21.1. Upon the termination or expiration of this Agreement, whether in accordance with this Agreement or otherwise, the Counterparty 
shall: 


21.1.1. immediately pay to the Company the full amount of all monies then or thereafter due; 


21.1.2. immediately cease to operate the Business and cease to use the System and shall not thereafter hold itself out in any way 
as an Authorised Seller of the Company and refrain from any action that would or may indicate any relationship between it 
and the Company; 


21.1.3. immediately cease to use in any way whatsoever any and all of the Brand and any translation, adaptation, modification, or 
transliteration and any other trade names, logos, devices, insignia, procedures or methods which are or may be associated 
with the Brand or the System; 
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21.1.4. return to the Company, destroy or dispose of (as the Company shall direct), all signs, advertising materials, stationery, 
invoices, forms, receipts, or any other document pertaining to or concerning the Business or the System or bearing of the 
Brand and any translation, adaptation, modification, or transliteration save for those required by law to be retained by the 
Counterparty in respect of the Business; 


21.1.5. immediately make available to the Company the books and records referred to in clause 15.1 (save for those required by law 
to be retained by the Counterparty in respect of the Business, in which case copies thereof shall be made and provided to 
the Company); 


21.1.6. continue to perform and observe those of its covenants and obligations which survive termination or contemplate or are 
capable of operation after termination, and accordingly, all such provisions shall continue in full force and effect after 
termination or expiration of this Agreement;  


21.1.7. do all such acts and things and execute such documents as the Company shall require, in particular but without limitation, 
comply with any direction issued by the Company in accordance with section 4 of Schedule 3, this clause 21.1 and any such 
notification of cessation of use of the Brand or any translation, adaptation, modification, or transliteration as is necessary 
for the purpose of recording the same at the relevant Registry or Registries of Trademarks, and assign ownership to the 
Company of all Branded domain names and either de-Brand or transfer any Branded websites operated pursuant to this 
Agreement without any compensation to the Counterparty; and 


21.1.8. provide all reasonable assistance to the Company to ensure business continuity and smooth transition of the Business in 
accordance with the Company’s plans for the Business or otherwise as directed by the Company, without any cost to the 
Company save where otherwise expressly stated in this clause 21.1. To this end the Company shall have the right, itself or 
through its designee, to:  


21.1.8.1. purchase the Counterparty’s remaining inventory of Merchandise at cost, it being understood that the Company 
will accept and pay for only such Merchandise which is in first class condition and usable. All Merchandise unfit 
for use according to the Company’s standards or not purchased by the Company hereunder shall be destroyed 
by the Counterparty without cost to the Company or shall be otherwise disposed of by the Counterparty in 
accordance with the directions of the Company;  


21.1.8.2. purchase any of the Equipment, and other assets of the Counterparty pertaining to the Business, at cost price 
or the net realisable value or the net written down value in the Counterparty’s latest audited accounts, 
whichever is lower; 


21.1.8.3. where applicable, take over the leases to the Branded Stores pursuant to section 4.f of Schedule 3; 


21.1.8.4. require the Counterparty to give, subject to Applicable Law immediate and full access of, and transfer all 
Consumer data and marketing and sales information to the Company, in line with clause 6.16; 


21.1.8.5. require the Counterparty to join with the Company in any necessary application for and cooperate fully with 
the Company to obtain any necessary order and/or consents, licenses, permits or authorisations to enable full 
operation of the Business by the Company; and 


21.1.8.6. require the Counterparty to transfer or assign the rights under any contracts to the Company which are 
necessary to ensure continuity of the Business, provided that where any of the Counterparty’s employee, staff 
or personnel is transferred to the Company as a result of this clause 21.1.8.6, the Counterparty agrees to 
indemnify the Company against any Claims for wrongful and/or unfair dismissal and/or redundancy payments 
or any other Claims arising out of or in connection with the employment of such employee, staff or personnel 
by the Counterparty. 


21.1.9. For the avoidance of any doubt, the provisions of this clause 21.1 shall survive the termination of this Agreement.  Any 
reference to the Company under this clause 21.1 shall include a reference to its designee. 


21.2. Furthermore, upon the termination or expiration of this Agreement, the Company will comply with its obligations under section 10 of 
Schedule 2 (where applicable). 


22. MISCELLANEOUS 


22.1. FORCE MAJEURE: If the performance of any obligation hereunder (other than a payment obligation) is prevented or delayed, in whole 
or in part, by reason of Force Majeure, then neither of the parties to this Agreement shall be responsible to the other party for delay 
in the performance or the non-performance of an obligation hereunder and (i) the affected party shall promptly inform the other 
party in writing of such an occurrence stating the reason for the delay or inability to perform whereupon; (ii) the time in which the 
obligation in question should have been performed will be extended by the period of the unavoidable delay; and (iii) the affected 
party will take all necessary steps to rectify the situation to the extent it is within that party’s power so to do. 


22.2. COMPANY’S CONSENT: Except as otherwise provided for herein, whenever this Agreement requires the Company’s prior approval or 
consent, the Counterparty will make a timely written request to the Company therefor, and such approval or consent must be obtained 
in writing. The Company will use its reasonable efforts to respond to such requests within fourteen (14) days of the receipt of same. 
No warranty or representation by Company (whether as to quality, quantity, competence, timeliness, lawfulness, appropriateness, or 
any other aspect) may be inferred or implied by such approval or consent, as further stipulated in clauses 16.5 and 22.9.  
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22.3. NO WAIVER: No waiver by the Company of any failure by the Counterparty to observe any covenant or condition of this Agreement 
or any failure or delay by the Company to enforce the same shall be deemed to be a waiver of any preceding or succeeding failure or 
of any other covenant or condition nor shall it be regarded as a continuing waiver or estoppel. 


22.4. LEGAL ACTIONS: The Counterparty will notify the Company in writing immediately upon the commencement of any action, suit, or 
proceeding, and of the service of any order, writ, injunction, award or decree of any court, agency, regulatory authority or other 
government agency, which may affect the operation, reputation or financial condition of the Business. 


22.5. RELATIONSHIP: This Agreement does not create a fiduciary relationship as between the Company and the Counterparty hereto. The 
Counterparty will be an independent contractor, and nothing in this Agreement is intended to constitute either Party an agent, legal 
representative, subsidiary, party to a joint venture, partner, employee, or servant of the other or the Company for any purpose 
whatsoever, nor shall the Counterparty hold itself out to the public as such. 


22.6. NO AGENCY: Nothing in this Agreement authorises the Counterparty to make any contract, agreement, warranty, or representation 
on the Company’s behalf, or to incur any debt or other obligation in the Company’s name. The Counterparty will have no power to 
bind the Company or to act in the name of or to create a liability against the Company in any way or for any purpose. The Counterparty 
acknowledges that the Company will not in any event assume liability for, or be deemed liable hereunder as a result of any such 
action. The Company will not be liable by reason of any act or omission of the Counterparty arising out of or in connection with the 
Counterparty’s conduct of the Business or for any Claim or judgment arising therefrom against the Company or its subsidiaries, 
affiliates and/or related companies. 


22.7. POWER: The Counterparty warrants its power and capacity to enter into and perform its obligations under this Agreement and that 
in so doing, it is not or will not be in breach of any other agreement with a third party and that this Agreement is valid binding and 
enforceable against the Counterparty in accordance with its terms, to the fullest extent permitted by law. 


22.8. ASSIGNMENT:  


22.8.1. The Counterparty may not without the written consent of the Company assign or transfer the rights and benefits under this 
Agreement, subject to section 8 or 9 of Schedule 2, where applicable.  


22.8.2. The Company may novate, assign, sub-contract, sub-license (in short “Transfer”) this Agreement and all or any of its rights 
and obligations under it to any other party at any time and shall inform the Counterparty thereof in writing within a 
reasonable time thereafter.  In the event of any such Transfer, the Counterparty will re-execute a fresh agreement for the 
unexpired term of this Agreement (or such other period as the parties may agree) with the assignee/novate/transferee/sub-
contractor/sub-licensee (in short “Transferee”) if the Company (or the Transferee) requires the Counterparty to do so. Any 
costs incurred in the event of such Transfer shall be borne by the Company.  For the avoidance of doubt, the Transferee shall 
assume all of the Company’s obligations to the Counterparty under this Agreement and following such Transfer the 
Company will henceforth be released of its obligations hereunder. 


22.9. ENTIRE AGREEMENT: This Agreement (including any documents referred herein, including the terms and conditions of sale referred 
to in clause 7.4 above) constitutes the entire agreement between the Parties regarding its subject matter and supersedes and replaces 
any and all Previous Agreements, understandings or arrangements between the Parties, whether oral or in writing, with respect to 
the same.  No representation, undertaking, warranty, guarantee, or promise, whether explicit or by way of any waiver, approval, 
consent, or suggestion, by Company to Counterparty, including but not limited to those in respect of potential turnover, profits, or 
success of the business venture contemplated by this Agreement or of the suitability of any individuals or of the location of the 
Business or any PoS, or by reason of any neglect, delay, or denial by Company of any request made to it, shall be taken to have been 
given or be implied from anything said or written in negotiations or public statements by the Company prior to this Agreement (or 
prior to any Addendum) except as expressly stated in this Agreement (or in any Addendum). 


22.10. SEVERABILITY: If any provision of this Agreement shall be held to be invalid or unenforceable, then such provision shall be deemed to 
be deleted but such deletion shall be without prejudice to the validity of the other provisions of this Agreement. 


22.11. THIRD PARTY RIGHTS: Nothing in this Agreement shall be construed to create any duty to, standard of care with respect to, or any 
liability to any person who is not a Party to this Agreement.  Without limiting the generality of the foregoing, a third party who is not 
a Party to this Agreement shall have no right under the UK Contracts (Rights of Third Parties) Act 1999 to enforce any provisions of 
this Agreement. 


22.12. WRITING: No amendment of this Agreement shall have effect unless in writing and signed by authorised signatories of the Parties 
hereto. 


22.13. COSTS: Each Party shall bear its own costs incurred in connection with the preparation and completion of this Agreement, provided 
however that all stamp fees, if any, payable in connection with this Agreement or any Grant hereunder, shall be borne by the 
Counterparty. 


22.14. INDEPENDENT REVIEW: The Counterparty acknowledges that the Counterparty enters into this Agreement as a result of the 
Counterparty’s own independent investigation of the proposed franchise (and the Company has accorded the Counterparty ample 
time and opportunity to this end), and recognises that the business venture contemplated by this Agreement involves business risks 
and that the Counterparty’s success will be largely dependent upon the Counterparty’s ability as an independent business 
person/entity. The Counterparty warrants that the Counterparty has taken independent legal and financial advice (by advisors of 
Counterparty’s own free choice) about the Business before entering into this Agreement and has not relied on any warranty by 
Company, pertaining to the commercial viability of such venture, as detailed in clauses 16.5 and 22.9. 
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22.15. RESERVATION OF RIGHTS: All rights and licenses not specifically and expressly granted to and conferred upon the Counterparty by this 
Agreement are for all purposes reserved to the Company. 


[Signatures follow in next page. Remainder of this page is intentionally blank] 
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SIGNATURES: 


In witness whereof the parties hereunto have caused this Agreement to be executed by duly authorised 


representatives on the day and year first above written. 


 


Signed for and on behalf of 


THE BODY SHOP INTERNATIONAL LIMITED (“Company”) 
 


 


 


x 


  


 


 


x 


 


 


 


Ian Bickley 


  


 


 


Peter O’Byrne 
name in capitals 


 


 


Director 


 name in capitals 


 


 


Company Secretary 
title 


 


 


 


 title 


 


 


date  date 


 


 


 


Signed for and on behalf of 


THE BODY SHOP CANADA LIMITED (“Counterparty”) 
 


 


 


x 


  


 


 


x 


 


 


 


Jordan Searle 


  


 


 


Benoit Mennegand 


name in capitals 


 


 


Director 


 name in capitals 


 


 


Director 
title 


 


 


 


 title 


 


 


date  date 
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Schedule 1 SELECTIVE DISTRIBUTION 


1. APPLICATION: This Schedule 1 is applicable if marked as applicable in section 1.a of Schedule 14. 


2. SELECTIVE SELLING: Unless expressly approved by the Company in writing, without prejudice to clause 7.1.1, the Counterparty shall 
sell or offer for sale the Merchandise or Services only to Authorised Purchasers. 


3. Company will exercise reasonable discretion in including other sellers in the Selective Network as Authorised Sellers, reasonably in 
line with the Selective Criteria. 


4. BULK POLICY: The Counterparty shall conduct the Business in compliance with the Bulk Policy (Schedule 12), provided that nothing 
in the Bulk Policy will limit the quantities which may be supplied by Counterparty within the Selective Network. 


5. STATEMENT: The Counterparty will display at each PoS the Authorised Seller Statement, unless where section 2 of Schedule 2 applies 
(in which case Counterparty will display at each Branded PoS the Franchise Statement instead). 
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Schedule 2 FRANCHISE BUSINESS 


1. APPLICATION: this Schedule 2 applies to the Grant if it comprises Branded PoS (as set out in sections 1.c and 10 of Schedule 14). 


2. FRANCHISE STATEMENT: The Counterparty shall cause to be displayed at each Branded PoS the Franchise Statement set out in 
section 8.b of Schedule 14 and also upon any signage, letterheads, bills, invoices and other documents or literature used in 
connection with the Business pertaining to Branded Stores or the Website (pursuant to section 16 of Schedule 6). 


3. MONO-BRANDED TRADE: The Counterparty will not sell any other goods (other than Merchandise) or provide other services (other 
than the Services) or carry on any other business or activity (other than the Franchise Business) on each Branded PoS and will not 
use any other trademark or symbol in association with each Branded PoS. 


4. SYSTEM:  


a. CONFORMITY: The Counterparty will operate the Franchise Business in strict conformity with the System as may be 
modified by the Company from time to time and will not do or permit to be done anything which is additional to or not 
in accordance with the System without the prior consent in writing of the Company and will comply with all advice and 
instructions given from time to time by the Company with regard to the operation of the System and the Business;  


b. ON-SITE ASSISTANCE: The Company will make available to the Counterparty upon the Counterparty’s reasonable request, 
and at the Counterparty’s expense, members of the Company’s staff to provide on-site assistance and advice in 
connection with the System or recommend to the Counterparty such independent experts as it may deem necessary; 


c. FEE: Unless  the Company otherwise agrees in writing, the Counterparty shall pay to the Company, without demand and 
under a regular payment schedule as may be determined between the Counterparty and the Company from time to time, 
such fees for the management, consultation, advice, service and training provided by the Company in respect of the use 
of the System and the Company IP as the Company may from time to time prescribe, calculated as a percentage of 
Counterparty turnover, and which is in accordance with the Company’s policy. 


d. TRAINING: The Company will provide training on the standards, procedures, techniques and methods comprising the 
System (including any improvements or developments thereto) and the Merchandise to the Counterparty and/or such 
number of its Staff as may be approved or designated by the Company, at such times and places as the Company shall 
specify, the cost of travel, accommodation and subsistence incurred by such personnel in connection therewith being 
borne by the Counterparty; 


e. GUIDANCE: The Company will provide the Counterparty with such general assistance, supervision, advice, know-how and 
guidance as the Company shall deem appropriate relating to management, finance, promotion, personnel and methods 
of operation to be employed in connection with the PoS location, or opening and the System, as well as reasonable 
facilities for consultation with the Counterparty in connection with any problems relating to the System from time to time 
arising with a view to assisting and enabling the Counterparty to operate and maintain the same.  


f. MODIFICATIONS: The Company may, if it deems fit, make such improvements, additions and/or modifications to the 
System available to the Counterparty in writing (or elect to adopt Counterparty’s own suggestions thereto), who shall 
only when required to or approved by the Company (subject to reasonable notice) incorporate them in the System and 
introduce them into the Business at the time and in the manner specified by the Company. 


5. INTRANET: The Counterparty agrees to purchase, maintain and operate such hardware or software, as the Company requires to 
enable the Counterparty to utilise the Company’s intranet, if the Company in its discretion should decide to allow access to the 
same. The Counterparty’s use of the intranet shall be governed by the prevailing terms and conditions governing access thereto, as 
may be notified to the Counterparty on the intranet, or otherwise in writing. 


6. CONFIDENTIALITY & NON-COMPETE:  


a. MANAGER: Counterparty will not permit or suffer any person to act in the capacity of Manager and assist in the operation 
of the Business in Branded Stores, until such person has signed a non-competition and confidentiality undertaking in a 
form specified by the Company. 


b. NON-COMPETE: The Counterparty covenants during the term of this Agreement whether itself or together with any other 
person, firm or company in any capacity whatsoever save as authorised hereunder directly or indirectly, not to be 
engaged, interested or concerned in any business, which is competitive with the Business, and further to ensure that no 
member, shareholder, or director of the Counterparty or other individual having a degree of control or influence over the 
Counterparty (such as the Manager) is or becomes so engaged during the Term of this Agreement and for a period of one 
(1) year following termination of this Agreement in accordance with its terms, save as set out in section 7 below, or as 
explicitly approved by the Company in writing, such approval not to be unreasonably withheld, subject to section 6.c 
below.  


c. APPROVAL: Company’s approval mentioned above may be subject to the condition that the Counterparty shall agree to 
have a core management team (approved by the Company) solely dedicated to the Business, and warrants that no-one 
on that team will be involved in any other business during the term of the Agreement. 


7. DISCLOSURE OF BUSINESS INTERESTS: The Counterparty will set out under section 9 of Schedule 14 a list disclosing the 
Counterparty’s and its directors’ full business interests, and those of the Counterparty’s directors’ spouses and the Counterparty’s 
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majority shareholders, which list will be kept regularly updated by the Counterparty and made available to the Company each time 
a change is noted. Such business interests, disclosed pursuant to this section, will be deemed approved by the Company, unless the 
Company raises explicit objections within four (4) months of acquiring knowledge of such disclosure. 


8. SALE, TRANSFER OF (OR CHANGE OF CONTROL IN) THE BUSINESS 


a. CONSENT: The Counterparty may only sell (or effect a Change of Control in) the Business (in part or in whole) with the 
prior written consent of the Company (at the Company’s absolute discretion) and subject to the conditions listed in 
section 8.b of this Schedule 2. Provided that the Counterparty has complied with all of its obligations hereunder, the 
Company undertakes to the Counterparty to grant to a purchaser of the Business who is acceptable to the Company 
pursuant to the terms hereof an agreement equivalent to this Agreement (in the Company’s then current form therefor) 
forming part of the deal, for a period ending no sooner than the corresponding Term (and subject to equivalent renewal 
conditions) commencing from the date of the sale in question.  


b. CONDITIONS: The conditions required to obtain the consent of the Company to the sale of the Business by the 
Counterparty shall include, but not be limited to, the following: 


i. STANDARDS: any proposed purchaser shall be bona fide and at arm’s length and shall, in the opinion of the 
Company, meet the Company’s standards with respect to business experience, financial status, ability and 
compatibility with the Company and in particular with the Values; 


ii. PARTICULARS: before making any binding commitment regarding a sale of the Business, the Counterparty shall 
notify the Company in writing of: (a) the proposed purchaser’s name, address and telephone number; (b) the 
proposed purchaser’s (or its senior management team’s) business experience, present occupation, and 
references; (c) evidence of its financial capability; including personal and business financial statements; (d) 
capital and ownership interests in the proposed purchaser; (e) the proposed terms of sale; and (f) the proposed 
purchaser’s signing with the Company the agreement set forth in section 8.a of this Schedule 2 (subject to the 
condition precedent that the sale will be completed by a specified date) and any other information about the 
purchaser which the Company may reasonably request; 


iii. ADEQUACY: the approval by the Company of the proposed purchaser and the proposed purchaser’s business 
plan and evidence that it has adequate financial resources to implement the same.  The Company in so satisfying 
itself shall not be taken to be making any representations or giving any warranties to such prospective purchaser 
or to the Counterparty; 


iv. COSTS: the Counterparty agrees to bear all reasonable costs incurred by the Company in connection with the 
Counterparty’s sale of the Business; 


v. CORPORATION: if the proposed purchaser is a corporation, the Company is satisfied: 


1. that the individual or individuals who will have Control of such company meet the criteria set forth in 
section 8.a of this Schedule 2 and have complied with the requirements of section 8.b of this Schedule 
2; 


2. with the suitability of the other persons who will be directors or shareholders in such corporation; 
and 


3. with the shareholding structure; 


vi. PAYMENT: the Company receives payment from the Counterparty of all outstanding sums due to the Company 
under this Agreement, and the discharge of all outstanding obligations of the Counterparty hereunder, including 
payment of any sum due under section 8.b.iv of this Schedule 2. 


c. INFORM: The Counterparty shall upon receipt of any proposed purchaser’s written offer to purchase the Business forward 
the same to the Company, together with: (a) financial statement of affairs and the business history of the proposed 
purchaser; (b) details of any other terms which may have been agreed between the Counterparty and the proposed 
purchaser; and (c) a warranty that the information provided pursuant to this sub-clause is to the knowledge of the 
Counterparty complete and accurate in all respects and that there has been no information withheld.  


d. 1st RIGHT OF REFUSAL: Upon receipt of such notice accompanied by the said information, the Company shall in addition 
to its other rights hereunder and subject to obtaining any consents which may be required and complying with any other 
relevant requirements under Applicable Laws, have an option to purchase the Business for the same amount and upon 
the same terms as the proposed purchaser has offered, which option may be exercised by notice in writing to the 
Counterparty within 30 days of the receipt of such notice and information. The Counterparty will in the event of the 
exercise of such option by the Company effect the sale of the Business within 30 days thereof. 


e. RELEASE: Upon the Company completing the purchase of the Business following the exercise of the option contained in 
section 8.d of this Schedule 2 or entering into a distribution & franchise agreement with a purchaser of the Business 
approved by the Company and upon the satisfaction of the conditions referred to in section 8.b of this Schedule 2, the 
Agreement will be deemed as terminated between the Company and the Counterparty and the Parties shall each be 
deemed to have released henceforth each other from the terms of this Agreement save for those provisions which 
expressly or impliedly survive termination, or save for any claim that has arisen or accrued prior to the date of such 
termination. 
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9. TRANSFER UPON DEATH OR PERMANENT INCAPACITY 


a. TRANSFER: Upon the death or permanent incapacity (mental or physical) of the Counterparty (if the Counterparty is a 
natural person) or of any person with Control in the Business, or in the Counterparty (if the Counterparty is a company or 
a partnership) (in short the “Retired”), the executor, administrator, or personal representative of the Retired (in short 
“Superintendent”) will inform the Company in writing and provide such information as the Company may reasonable 
request. Superintendent will transfer such Control or this Agreement to a third party (the “Successor”) approved by the 
Company at its sole and absolute discretion within six (6) months after such death or permanent incapacity and where 
applicable will comply with section 6.a of this Schedule 2. 


b. MANAGER: Immediately upon such death or permanent incapacity of the Retired and until such transfer is effected, the 
Company will have the right, but not the obligation, to appoint a new Manager to operate the Business, and the 
Counterparty’s Business or estate will pay all the reasonable costs and expenses incurred by the Manager, including, 
without limitation such Manager’s salary and travel expenses to, from and within the Territory.  Where the Company 
appoints such a Manager, it shall not be liable to the Counterparty, its estate, successor in title, shareholders, executor, 
administrator, personal representative, or the Superintendent, as the case may be for any Losses incurred or the 
performance achieved by the Business for such period. 


c. TRANSITION: Any transfer referred to in section 9.a of this Schedule 2, including, without limitation, transfers by devise 
or inheritance, will be subject to the same terms and conditions as for any inter vivos transfer under section 8 of this 
Schedule 2. However, in the case of transfer by devise or inheritance, if the heirs or beneficiaries or company directors or 
Superintendent are unable to effect such transfer within the period stated in section 9.a of this Schedule 2 then: 


i. provided that the Counterparty has, in the sole opinion of the Company, been consistently achieving the 
Performance Objectives agreed during the term of this Agreement then the Superintendent will have two (2) 
years from the death to dispose of the Retired’s interest in this Agreement, which disposition shall be subject 
to all the terms and conditions for transfers contained in this Agreement.  


ii. If the Counterparty has in the sole opinion of the Company not been consistently achieving the Performance 
Objectives agreed during the term of this Agreement then the Superintendent will have one (1) year to dispose 
of the Retired’s interest in this Agreement, subject to all the terms and conditions for transfers contained in this 
Agreement. 


10. CAPITAL INVESTMENTS: If pursuant to this Agreement the Counterparty is required to make capital investments in assets that cannot 
be redeployed in other business activities, which when depreciation is calculated on a five (5) year basis are not fully depreciated 
at the time of expiration of this Agreement, and the Company does not extend the term of the Franchise in accordance with this 
Agreement, the Company will compensate the Counterparty by purchasing the acquired assets at their depreciated value on said 
five (5) year life cycle basis, provided always that the Counterparty is at the time of the expiration of this Agreement not in arrears, 
not on a debt repayment plan, or not in breach of any provision hereof (including, without limitation, the Counterparty’s obligations 
to meet the Performance Objectives) or of any other agreement between the Counterparty and the Company or the Company’s 
subsidiaries, affiliates and/or related companies. For the avoidance of doubt, this section 10 of Schedule 2 shall not apply where 
this Agreement is terminated by Company for Cause, or by Counterparty without Cause. 


11. APPROVAL OF AUDITORS: the appointment of the Auditors stipulated in clause 15.1 must have the Company’s prior consent, subject 
to clause 22.2.  


12. INSURANCE – BENEFICIARY: In addition to Counterparty’s obligations under clause 17.3, the Counterparty will furthermore ensure 
(without prejudice to the generality of the remainder of clause 17) that the Company shall be named a party to the policies referred 
to in clause 17.1 and be entitled to the benefit thereof. 


13. SOFTWARE LICENCE: 


a. Grant: in consideration for the mutual agreements and undertakings under this Agreement, and for the sum of £1 (receipt 
of which the Company hereby acknowledges), the Company grants the Counterparty a non- exclusive, non-transferable 
licence (the “Software Licence”) to use the programs listed in section 19 of Schedule 14 as amended from time to time 
by the Company (the “Software”). 


b. Hardware: The Counterparty will run the Software exclusively on hardware sourced by the Counterparty and which 
hardware meets the minimum systems requirements as set out in section 19 of Schedule 14. 


c. Requirements: The Counterparty will provide and be responsible for the network infrastructure required to run, maintain 
and support the Software remotely as specified in the minimum system requirements for the Software as set out in 
section 19 of Schedule 14, including but not limited to external (public) internet access and appropriate firewall rules for 
specific TCP/IP ports. 


d. Modifications: The Counterparty will not alter or modify the Software and will immediately notify the Company should 
any Software fail to operate satisfactorily. 


e. 3rd Party Terms: Where any Software licensed to the Counterparty is also subject to additional terms and conditions from 
their original licensors (if applicable) those terms and conditions will supplement and, insofar as they conflict, prevail over 
the terms of this Software Licence. 


f. Use: The Counterparty will not use, resell, sub-licence or supply the Software save as provided in this Software Licence. 
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g. Ownership: No title or rights of ownership, copyright or any other intellectual property in the Software is or will be 
transferred to the Counterparty. The Counterparty will permit the Company at reasonable times to audit the use of the 
Software. 


h. Copies: The Counterparty will not make any additional copies of the Software or parts thereof (other than what is required 
for running the Software) without the prior written consent of the Company. However, the Counterparty will be entitled 
to make a copy for back-up purposes to the extent provided by mandatory Applicable Law only. The obligations imposed 
on Counterparty pursuant to the terms of this Software Licence, will apply to any copies made by the Counterparty. 


i. Expert Installation: Where (according to the Software specifications) expert installation is required, the Counterparty 
agrees to allow the Company and any Company-approved contractors to enter its premises and carry out all necessary 
work to deliver, install and test the Software on the dates specified by the Company following consultation with the 
Counterparty (the “Agreed Dates”). Failure by the Counterparty to make its staff and premises available on Agreed Dates 
to facilitate the installation and testing pursuant to this Clause will entitle the Company to recover from the Counterparty 
any costs incurred by the Company and its contractors as a result. 


j. Access: The Counterparty will at all times during the currency of this Software Licence allow the Company to gain remote 
access to its hardware on which the Software is or will be hosted using Microsoft Remote Desktop or other software 
systems, for the purpose of maintenance and support of the Software, as from time to time may be prescribed by the 
Company. 


k. Term & Termination without Cause: This Software Licence will commence on the date on which the Software is 
successfully installed and tested (“Start Date”) as such date is confirmed between the Parties, and will continue in force 
(i) until the termination, for whatever reason of the Agreement, whereupon this Software Licence will be terminated 
automatically without separate notice or other formality; or (ii) prior to and separately from the termination of the 
Agreement: (A) by the Company without Cause upon thirty (30) days’ prior written notice to the Counterparty; or (B) by 
the Counterparty without Cause, upon seven (7) days’ prior written notice to the Company, provided that the 
Counterparty will have first notified the Company in writing of its proposal to install alternative equivalent software in 
substitution to the Software and the Company has approved such proposed substitute software in writing to the 
Counterparty. 


l. Termination for Cause: Either Party may also terminate for Cause this Software Licence forthwith, separately from the 
rest of the Agreement, on giving notice in writing to the other with immediate effect. 


m. Post termination: Upon expiry or termination of this Software Licence for any reason and at any time, the Counterparty 
will remove (or allow the Company and/or such other person(s) as stipulated by the Company to remove) all instances of 
the Software, whether remotely and/or otherwise. The Counterparty will afford all necessary access and assistance to the 
Company and to its agents in the fulfilment of this section. 


n. The Parties agree that: (i) any condition, warranty, terms, inducements and representation, written or oral, express or 
implied (whether by statute or otherwise), made by or on behalf of the Company or operating in favour of the 
Counterparty as to any aspect of the Software, including without limitation their condition, operation, fitness, durability, 
merchantability, maintenance by the Company or their suitability for purpose; and (ii) all liabilities of the Company to the 
Counterparty for loss of profits, indirect or consequential loss howsoever arising: are hereby expressly excluded from this 
Software Licence. To the extent permitted by Applicable Law, the Counterparty hereby waives all right to assert against 
the Company any claim claiming the benefit of any statutory, regulatory or other implied or imputed standard, warranty, 
condition, term or representation with respect to the Software or this Software Licence and releases the Company from 
all liability with respect thereto. 
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Schedule 3 BRANDED STORES 


1. APPLICATION: this Schedule 3 applies on the operation of Branded Stores. 


2. NO COMMENCEMENT UNTIL READY: Counterparty will not commence the Business at each Branded Store until the renovation and 
refurbishment thereof and the installation of Equipment thereat is completed, a sufficient number of persons has been employed 
and trained for the operation of the Business and the Company has provided written confirmation to the Counterparty that it is 
satisfied that the Counterparty is competent to commence the Business. 


3. STORE PLANS: The Company shall during the term of this Agreement provide the Counterparty from time to time with the 
Company’s current shop design manual including construction and conversion plans and specifications for internal lay-out, signs, 
fixtures and fittings of each Branded Store and general consultation and advice relating to the construction, conversion and 
refurbishment of each Branded Store to ensure compliance with the standards of the System; the Counterparty shall be responsible 
for the adaptation of those standard plans for each Branded Store at its own cost, such adapted plans to be approved by the 
Company; or by agreement with the Company and at the Counterparty’s expense, the Company shall arrange the adaptation of the 
said plans for any of the Branded Store, and the Counterparty will not alter or convert the Branded Stores or the internal layout 
thereof or the fixtures and fittings therein in any way without the Company’s prior written consent. 


4. LEASES: the Counterparty will: 


a. obtain the Company’s prior approval for each lease relating to the Branded Stores, before it is signed, pursuant to the 
remainder provisions of this section, upon the Counterparty providing Company with the information listed in Schedule 
10. 


b. within five (5) Working Days of Company’s demand in writing, the Counterparty will provide to the Company copies of 
the lease of any Branded Store and any other title deeds and documents relating to any Branded Store which the Company 
may request. If the Counterparty fails to provide such documents, the Counterparty shall indemnify the Company against 
all costs and expenses incurred by the Company in obtaining copies of those documents from the landlord or any other 
party; 


c. comply with the terms of all lease agreements relating to the Branded Stores; and  


d. will procure that each lease contains a provision to the effect that the Counterparty shall have the right, without the 
lessor’s further consent, to assign all of the Counterparty’s rights under the lease to the Company or its designee (and to 
no other party, unless authorised by the Company in writing) upon the direction of the Company, and the Counterparty 
shall so assign such rights promptly as and when directed by the Company; 


e. where applicable, in respect of any transfer by the Counterparty permitted under section 8 or 9 of Schedule 2 and 
approved by the Company, upon the written direction of the Company, the Counterparty will assign to the Company or 
its designee all leases in respect of the Branded Stores, or to the extent that the Company is the landlord of any such 
Branded Store, the Counterparty will surrender the same to the Company. Where a lease is surrendered, then subject to 
the Company obtaining any necessary consents under the same, the Company may at its discretion grant (and the 
Counterparty shall in such event procure that) the transferee will take and execute the Company’s then current form of 
the lease agreement relating to the same. 


f. in addition to its other rights under clause 21.1.8 the Company shall, based on market conditions, have the option to 
purchase (either itself or through its designees) any lease relating to the Branded Stores at a price equal to the value of 
the consideration for a transfer or assignment of the lease or sub lease in the open market with a willing vendor and a 
willing purchaser with vacant possession, and in assessing the value in the open market there shall be disregarded any 
value attributable to the Franchise Store by reason of the occupation of the Franchise Store by the Counterparty, the 
goodwill of the Business carried on at the Franchise Store, alterations and improvements carried out to the Franchise 
Store and the existence of this Agreement; 


5. APPROVALS: at its own cost, the Counterparty will ensure that: 


a. each Branded Store has the prior approval of the Company; 


b. subject to the provisions of section 3 of this Schedule 3, each Branded Store is designed, equipped and fitted out in time 
for the opening and operation of the Branded Store in accordance with the prevailing requirements of the Company and 
the System and is renovated, altered and refurbished as set forth in the Performance Objectives;  


c. all materials required for such renovation, alteration, refurbishment and fitting out are approved or supplied by the 
Company; and 


d. a retail representative from the Company has inspected the Branded Store prior to opening to ensure that the display is 
in accordance with the Company’s guidelines; if requested to do so the Counterparty shall procure that such display is 
altered in accordance with the reasonable instructions of the Company, prior to opening; 


6. HIGH STANDARDS: at all times the Counterparty will maintain the interior and exterior of each Branded Store and all parts thereof 
as well as all furniture and fittings to the highest standard of decoration, repair and cleanliness and promptly ensure that all 
reasonable requirements of the Company in this regard are fulfilled. 
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Schedule 4 SUB-LICENSING (IF “MASTER”) 


1. Subject to the written approval of the Company, but not otherwise, the Counterparty may sub-license to one or more Sub-Licensees 
the Grant(s), subject to entering into an appropriate sub-licence agreement, which may be in a form prescribed by Company, and/or 
which will aim to give effect to the provisions hereunder (“Sub-Licence Agreement”). 


2. Where the Company approves the Grant of any sub-licence referred to in section 1 of this Schedule 4, the Counterparty shall, at its 
sole expense, diligently and faithfully fulfil all of its duties and enforce all terms and conditions under each Sub-Licence Agreement, 
and at all times maintain the high standards of quality, appearance, and service associated with the System and the Brand, and in 
conformity with the Company’s standards and specifications. 


3. Without prejudice to the generality of the foregoing, the Counterparty shall in respect of each Sub-Licence permitted hereunder: 


a. immediately and without demand communicate to the Company all reports, notices or information intended for the 
Company which the Counterparty may receive from the Sub-Licensee, and to the Sub-Licensee all notices or other 
communications intended for the Sub-Licensee which the Counterparty may receive from the Company;  


b. immediately pay to the Company directly and without demand or set off all sums received from any Sub-Licensee due to 
the Company. Any such sums received by the Counterparty and not as yet paid to the Company in accordance with this 
section 3.b of this Schedule 4 shall be held on trust and for the sole and exclusive benefit of the Company, and the 
Counterparty shall not co-mingle the same with any other monies of the Counterparty;  


c. diligently, faithfully and promptly enforce at its own cost the terms of all Sub-Licence Agreements, and procure 
compliance by each Sub-Licensee of the terms thereof;  


d. where any rights of approval over any matter or thing relating to the Sub-Licensee or its business are vested in the 
Counterparty pursuant to the terms of any Sub-Licence Agreement, only grant such approval on terms which conform 
with the Company’s standards and specifications, and the high standards of quality, appearance, and service associated 
with the System and the Brand. The Counterparty shall not under any circumstances grant approval in respect of any 
matter or thing which the Company has prohibited the Counterparty or any Sub-Licensees from doing, and whenever in 
any doubt as to the grant of any approvals as referred to hereunder, the Counterparty shall consult with and comply with 
the directions of the Company in connection therewith;  


e. at the Company’s request, enforce on behalf of the Company all obligations and undertakings given by any Sub-Licensee 
for the benefit of the Company, or assign to the Company any or all rights of the Counterparty pursuant to the Sub-Licence 
Agreement, and if such Sub-Licence Agreement is tri-partite and Company is privy to it, to defer to Company’s initiative 
any matters pertaining to enforcement of Sub-Licensee’s obligations, unless Company consents to Counterparty leading 
such enforcement;  


f. comply with and carry out all directions which the Company may from time to time issue in writing in connection with 
any Sub-Licensee or Sub-Licence Agreement; and  


g. provide the Company notice of any Claim involving any Sub-Licensee and all relevant facts relating thereto as soon as 
reasonably practicable and in any event within two (2) days of the Counterparty becoming aware thereof. The Company 
shall not be obliged to conduct or defend any litigation in connection therewith, but if it should choose to do so, then at 
the request of the Company, the Counterparty shall provide its full co-operation (including access to any relevant 
information or documents in the possession of the Counterparty) to the Company in connection therewith.  


4. In dealing with prospective Sub-Licensees, the Counterparty shall: 


a. make no representations in conflict with the terms and conditions of the Sub-Licence Agreement, this Agreement or the 
System (where applicable); and 


b. carefully screen and evaluate prospective Sub-Licensees pursuant to the standards prescribed by the Company from time 
to time. 


5. Where the Company and the Counterparty may concurrently direct or instruct any Sub-Licensee to do or carry out or refrain from 
doing or carrying out any matter or thing referred to in any Sub-Licence Agreement, then in the event of a conflict between such 
directions or instructions of the Counterparty and the Company, those of the Company shall prevail, and the Sub-Licensee shall 
comply with the same. 
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Schedule 5 TIER 2/3 (IF “SUB”) 


1. If this Agreement is a Tier 2 Agreement, the following will apply: 


a. The Parties note that Company and Counterparty have separately signed the Tier 1 Master Agreement referenced in 
section 16.a of Schedule 14, pursuant to which Counterparty has the right to sub-licence the Grant(s) to a Sub-Licensee 
and that Counterparty 2 signs the Agreement in capacity of Sub-Licensee. 


b. Any provision of this Agreement referring to rights or obligations of Counterparty, will be construed as referring instead 
to Counterparty 2. 


c. Any provision of this Agreement referring to rights of Company, will be construed as referring to Company (particularly if 
Company is privy to this Agreement), as well as to Counterparty, except as relates to rights and privileges of Company 
concerning proprietary or non-sublicensable aspects of the Agreement (e.g. relating to the Brand, or the System), 
whereupon references to rights of Company, will be construed as referring to Company alone. Any provision of this 
Agreement referring to obligations of Company, will be construed as referring to Counterparty, except for clause 12.6, in 
which any references to obligations of Company will be construed as referring to Company alone. 


d. For the avoidance of doubt, Counterparty shall at all times be free to agree the commercial terms with Counterparty 2, 
subject only to clause 6.11. 


2. If this Agreement is a Tier 3 Agreement, the following will apply: 


a. The parties note that Company, Counterparty and Counterparty 2 have separately signed the Tier 2 Intermediary 
Agreement referenced in section 16.b of Schedule 14, pursuant to which Counterparty 2 has the right to sub-licence the 
Grant(s) to a Sub-Licensee and that Counterparty 3 signs the Agreement in capacity of Sub-Licensee, and the Parties 
further acknowledge the existence of the Tier 1 Master Agreement referenced in section 16.a of Schedule 14, between 
Company and Counterparty. 


b. Any provision of this Agreement referring to rights or obligations of Counterparty, will be construed as referring instead 
to Counterparty 3. 


c. Any provision of this Agreement referring to rights of Company, will be construed as referring to Company (particularly if 
Company is privy to this Agreement), as well as to Counterparty and/or Counterparty 2, vis-à-vis Counterparty 3, except 
as relates to rights and privileges of Company concerning proprietary or non-sublicensable aspects of the Agreement (e.g. 
relating to the Brand, or the System) whereupon references to rights of Company, will be construed as referring to 
Company alone. Any provision of this Agreement referring to obligations of Company, will be construed as referring to 
Counterparty and/or Counterparty 2, except for clause 12.6, in which any references to obligations of Company will be 
construed as referring to Company alone.   


d. For the avoidance of doubt, Counterparty 2 shall at all times be free to agree the commercial terms with Counterparty 3, 
subject only to clause 6.11. 
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Schedule 6 INTERNET 


1. Counterparty (along with any Authorised Seller) is permitted to use the internet to communicate information about the Brand 
and/or advertise and/or sell Merchandise to Consumers subject to complying with this Schedule 6.  


2. DOMAIN NAME:  


a. A Website should, where possible, be linked to an appropriate domain name, preferably incorporating or reflecting the 
Brand (Branded domain name), always subject to the Company’s prior approval. 


b. The Counterparty will not register or own (without the Company’s prior express permission in writing, at the Company’s 
absolute discretion) any Branded domain names and the Website will not (without the Company’s prior express 
permission in writing, at the Company’s absolute discretion) be hosted on a Branded domain name. 


c. LICENSED DN:  


i. Where a Branded domain name is used with the Company’s prior approval (“Licensed DN”), the ownership 
thereof shall at all times belong to the Company, who will control the login details in the DNS (Domain Name 
System), and Counterparty will do all to perfect such ownership, including by assigning its rights or (if such 
assignment is prohibited under applicable law) by acknowledging the Company as beneficial owner and holding 
the domain name registration in trust for and on behalf of the Company.  


ii. Any Licensed DN approved at the time of this Agreement is listed in section 4 of Schedule 14, or relevant 
Addendum, from time to time agreed. The Counterparty warrants that it does not own or control any other 
Branded domain name other than the Licensed DN(s) and that it will not use or register any such domain name 
in future and that it will not challenge the Company’s rights on the Licensed DN or on any other Branded domain 
name. 


iii. Under this domain name license, Counterparty will acquire no right, title and interest in and to the Brand, or 
the Licensed DN. 


iv. The term of the domain name license hereunder will not exceed the Term of the Grant for E-Commerce via the 
Website (or in any event the Term of the Primary Grant) and on termination thereof the Counterparty will cease 
any use of the Licensed DN. 


v. If the Website is used as an information site only (but not for E-Commerce) then the Company shall be entitled 
to terminate the domain name license for the Licensed DN hereunder without Cause on twelve (12) months’ 
notice (subject to section 2.c.iv of this Schedule 6, or  subject to earlier termination under clause 20 of this 
Agreement). 


vi. If, and as long as, the Website is used for E-Commerce, the term of the domain name license will be coterminous 
to the Term of the Grant for E-Commerce via the Website and subject to the same termination provisions (clause 
20). If the Website is no longer used for E-Commerce, then section 2.c.v of this Schedule 6 will apply. 


3. CONTENT: The Counterparty will maintain high quality, truthful and accurate content on the Website.  


4. APPROVAL: The construction of the Website, including the software platform (back-end) and the User Interface will be subject to 
the Company’s approval, which shall not be unreasonably withheld, or guidelines and specifications issued or updated by Company 
from time to time and the Website will comply with any Applicable Laws. 


5. UPTIME: If the Website is used for E-Commerce, the Counterparty will ensure uptime of no less than 99% of the time in any calendar 
month, or such other minimum uptime as the Company may prescribe from time to time. 


6. LINK: The Website will contain a link to the Company’s website located at www.thebodyshop.com, or to such other website as the 
Company may prescribe from time to time. 


7. CONSUMER OFFER: The Counterparty will implement as applicable the E-Commerce Performance Objectives and the Consumer 
Offer on the Website pursuant to Company’s instructions, and otherwise participate in all advertising and promotional activities 
deemed by the Company appropriate for the Website. 


8. LIMITED SUPPORT: Whilst the Company will provide to the Counterparty reasonable guidance and support in relation to E-
Commerce, the Consumer Offer, the User Interface, and the Website content, it is understood that (i) the Company will not serve 
as a support help-desk or technical services provider of any kind, nor is Company able to provide such support on a daily basis, 
other than at a high directional level; (ii) such guidance or support is at the Company’s discretion (iii) such guidance and support is 
not subject to any agreed minimum level and no service level agreement is entered into by the Company in this regard expressly or 
impliedly; (iv) the Counterparty is solely responsible for managing third party service providers to whom it may outsource the 
hosting or technical  support for the Website; and that (v) the Company is not in any way liable either for its guidance or support, 
or for recommending any such third party service provider, or for such third party’s performance, even where the Counterparty has 
relied upon such guidance, support or recommendation and the Company has made no representation or given any warranty 
concerning the profitability or feasibility of E-Commerce 


9. INFORM CONSUMER: When selling Merchandise online (whether via a Website or a Platform) the Counterparty must provide each 
Consumer all legally required information, which in doubt will include the following: 
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a. the identity of the operator of the Website or Platform and their contact details; 


b. all applicable sales terms and conditions during the ordering process, including order dispatch times; 


c. immediate order confirmation by email; 


d. the ability to return Merchandise after sale (and to receive a refund) which shall be in accordance with all applicable laws 
and regulations; 


e. customer service email and telephone support (the address and numbers of which shall be clearly provided on the 
Website), as well as an out-of-hours answering machine or email that states customer service availability, that shall include 
a free assistance telephone service, available every week day during Opening Hours, staffed by trained personnel who are 
knowledgeable in the Merchandise, its specifications and proper use and who shall be capable of answering questions 
regarding the Merchandise and properly advising Consumers as to which Merchandise line items are compatible and 
suitable for Consumers’ needs, including proper application and use of the Merchandise. The trained personnel shall 
speak and understand the language used on the Website(s) and the language spoken in the relevant Territory; 


f. an invoice that reflects the price and currency that the Consumer has accepted when ordering the Merchandise, including 
the appropriate VAT rate, with no hidden charges; 


g. a prominent statement of the level of security provided for online transactions displayed at least on the ordering pages 
of the Authorised Website as well as a clear and conspicuous statement of the Counterparty’s privacy and usage policy 
with regard to all personal information gathered via the Website, ensuring that any processing of personal data is carried 
out in a legally compliant way (and in line with the General Data Protection Regulation if such processing comes in scope 
of the application of said regulation); 


h. such payment protection, encryption and security certification as is commonly used in the online consumer goods retail 
industry, ensuring always that if the Website collects or holds credit (or debit) card data such collection and processing is 
carried out in a PCI/DSS compliant fashion; 


10. KEYWORDS: The Counterparty when engaged in search engine optimisation, will use appropriate keywords, which are compatible 
with the quality image and allure of the Brand. The Counterparty will provide the Company with a list of these keywords upon 
request. 


11. CONSISTENCY: The Counterparty shall offer the same level of service and terms and conditions to Consumers across the Territory 
when offering the Merchandise for sale online. 


12. QUALITY & ACCESSIBILITY: The Website’s graphic quality (image clarity, grain quality, colour quality, etc.) will correspond to the most 
advanced or broadly recognised and generally accepted technological standards in the industry. The Website shall be accessible to 
any person with standard equipment and internet access. Web pages in the Website will load with such speed as is generally 
accepted for a best in class website of this type in the Territory. 


13. NAVIGATION: Navigation throughout the Website will be easy and intuitive for the Consumer, with features such as fixed headers 
and footers or side navigation bars containing (in every single webpage) shortcuts to the home page, the “about us” page, the terms 
and conditions and (separately) the privacy policy, or a site map. The check-out page will contain product placement with prompts 
for last minute considerations or additions on the basket. 


14. ASSORTMENT: The Counterparty will offer for sale a representative broad selection (assortment) of Merchandise, as well as any 
new Merchandise and will update the Website regularly and in line with any agreed event calendar. New items or bestsellers will 
be given greater prominence (with star launches securing premium top category home page placement), with storytelling content 
blocks included appropriately (with focus on the Values) for maximum effect, and with sufficient focus throughout the year (or on 
key times of the year) on the gift category, and ensuring product placement follows the event calendar or specific promotional 
activity.  


15. PROMOTION: The Counterparty will engage in appropriate lawful online marketing campaigns in order to promote the Website, 
including by means of banner advertising, social media campaigns or blog activities, provided that any Branded materials are 
approved in line with the terms of this Agreement.  


16. FRANCHISE OR AUTHORISED SELLER STATEMENT: The Counterparty will operate the Website under the Brand provided that it is 
made clear to Consumers that Counterparty is the operator thereof in its own name as illustrated by  the Franchise Statement that 
should be available in a prominent place (e.g. footer of each webpage) in line with section 2 of Schedule 2. Where Counterparty 
deals in a Platform Wholesale it will procure that the Platform Wholesale displays an Authorised Seller Statement in the relevant 
Brand Area, by equivalent application of section 5 of Schedule 1 clearly identifying the said Platform as the seller of Merchandise 
at retail. Where Counterparty operates a Platform Retail it will display  the Authorised Seller Statement in the Brand Area, clearly 
identifying the Counterparty as the seller of Merchandise at retail. 


17. Counterparty’s online Branded advertising will avoid degrading or vulgar presentation incompatible with (or harmful to) the nature 
of the Merchandise, or the reputation, allure, philosophy, or the qualitative and aesthetic appeal of the Brand. Any price promotions 
in particular (whilst at the Counterparty’s absolute discretion as to the commercial aspects or level of discounting) ought to seek to 
convey factual information, concerning the particulars of the promotion, in a dispassionate and informative way, avoiding 
sensational or dramatic tone (by means of colouring, framing, punctuation, exclamation marks or equivalent) which may distract 
Consumers’ attention from the quality of the Merchandise, or which is generally incompatible with the image of a strong and 
confident brand. 
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18. PLATFORMS: Where the Grant (pursuant to section 10.e of Schedule 14, or an Addendum) extends to a Platform (subject to section 
18.a below), the following will apply: 


a. CONDITIONS FOR GRANT: The Counterparty may be permitted in writing by Company to operate E-Commerce via a 
Platform provided (i) such Platform meets the requirements set out hereunder, or such other reasonable requirements 
relating thereto as notified by the Company to the Counterparty from time to time; (ii) Counterparty submits to the 
Company a satisfactory related business plan together with the form of contract with the Platform (“Platform Terms”) for 
prior approval in line with the requirements set out in section 18.b below of this Schedule 6; and (iii) the Counterparty 
offers appropriate contractual assurances that the Counterparty will be able to advertise and promote the Business on 
the Platform in accordance with all guidelines and requirements relating thereto as notified by the Company to the 
Counterparty from time to time in writing. 


b. PLATFORM TERMS: 


i. Must contain: 


1. A provision by which Host: (i) is granted a limited right to use the Brand for the sole purpose of 
facilitating the agreed operation of the Platform, only during the term of the Platform Terms, always 
in accordance with Company’s Brand-guidelines; and (ii) acknowledges that it has no proprietary right 
or interest in the Brand and that all goodwill associated with any use of the Brand will inure to the 
benefit of the brand owner (Company).  


2. If it is a Platform Wholesale, which covers any part of EEA+: (i) a provision by which Host acknowledges 
that Company (the Brand-owner) operates a selective distribution system (“SDS”) across EEA+, 
whereby the Host will be a member thereof, provided that the Host agrees it will not sell to any 
reseller who is not an Authorised Seller of Company’s SDS, without prejudice to the Host’s right to 
cross-sell to any other Authorised Seller, or end consumer in the EEA+ selective territory; (ii) a 
provision by which Host agrees to comply with the Bulk Policy. 


3. A provision stating expressly that any violation by Host of the above provisions is a material breach, 
giving Counterparty the right to terminate the Platform Terms for cause. 


4. A termination provision entitling Counterparty to terminate the Platform Terms without cause on 
short notice (preferably 30 days’, but no more than 60 days’). 


ii. Must NOT contain any provision: 


1. that is unlawful under Applicable Laws; 


2. that seeks to control a retailer’s ability to discount or reduce retail prices or to sell below RRP; 


3. that seeks to impose any restriction (by means of exclusivity arrangements) on the particular territory 
or customer group to which an Authorised Seller in the SDS may sell, if the Territory includes any part 
of the EEA+. 


c. SEARCH: The Platform and Brand Area will be professionally designed and formatted with full search functionality.  
Product search tools available on the Platform will only return the Merchandise in the search results in the Brand Area 
within the Platform, when using the Brand or any other of Company’s trademarks as search terms and a link to the Brand 
Area should be present either in the homepage of the Platform or in the home page of the beauty section within the 
Platform in as prominent a position as possible. 


d. GUIDELINES: The Brand Area will be presented in accordance with the Company’s guidelines, or as from time to time 
communicated by the Company.  


e. NAMING & INGREDIENTS: The presentation of Merchandise should follow Company’s naming conventions (Brand / Range 
/ Product Name) and product descriptions will need to include benefits, expert advice, approved claims or research 
results, key ingredients, or other consumer key search terms, as well as regime recommendations for using 
complementary products or accessories. 


f. BRANDED CONTENT & REVIEWS: The Brand Area will include only such Branded visuals, photos, animations and other 
multimedia modules developed (or explicitly approved) by the Company from time to time for the promotion of the 
Merchandise and will contain functionality for ratings & reviews. The Counterparty will not develop or use its own 
Branded materials (other than materials provided by the Company) without the Company’s prior approval. 


g. LINK: The Counterparty will make reasonable efforts to ensure that the Brand Area includes a link to the Company’s 
website located at www.thebodyshop.com, or to such other website as the Company may prescribe from time to time 
and to the Counterparty’s own Branded Website (if applicable). 


h. FOCUS: A Brand Area (within a Platform) will maintain distinct focus on the Merchandise and the Brand and will not 
contain references to, or advertising banners or links to other brands or other products (which may be available elsewhere 
on the Platform, outside the Brand Area).  


i. ASSORTMENT: Counterparty will make reasonable efforts to ensure the Brand Area complies with the requirements of 
section 14 of this Schedule 6. 
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j. NO UNAUTHORISED TRADE: Counterparty will procure that the Platform will, subject to Applicable Law, take reasonable 
steps to preclude unauthorised sellers (i.e. anyone who is not an Authorised Seller) from using the Brand for the 
promotion or sale of Merchandise on or via the Platform for commercial gain. 


k. OTHER: The remainder of this Schedule 6 will apply also on Platforms, except for sections: 2; 4; 6 and 16, which will only 
apply on Website. 
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Schedule 7 SHOP-IN-SHOP 


 


1. SIS AGREEMENT: SIS AGREEMENT: Subject to complying with the terms of this Schedule 7, the Counterparty may enter into a SiS 
Agreement with a Host, in which it will detail the precise structure and commercial arrangements of their relationship, concerning 
the operation of a SiS, and stipulate whether it is a Branded Corner or Concession arrangement or a hybrid. 


a. Branded Corner: The Company may approve the Host as an Authorised Seller on a Non-Exclusive basis and allow the 
Counterparty (subject to the terms of the Agreement) to enter into a SiS Agreement with the Host and grant the Host the 
right to sell and market Merchandise, via individually approved SiS (Branded Corner) (to be listed in a schedule to the SiS 
Agreement) to Consumers or to other Authorised Purchasers, in consideration of and subject to the Host’s (and each PoS’) 
continuous compliance with the terms of the SiS Agreement (in line with this Schedule 7). 


b. Concession: The Counterparty may agree terms with the Host, based on which the Counterparty may be allowed to 
occupy and operate the Brand Area inside the Host Store and by means of the Counterparty’s own employees to sell 
Merchandise directly to Consumers via the Counterparty’s own tills (with retail receipts issued in the Counterparty’s own 
name), in consideration of a fixed rent, or service charge, or a royalty (typically not exceeding 25% of net receipts) or 
other equivalent consideration payable to the Host (in which case the Host acts as a host or landlord and not as a seller 
and therefore is not an Authorised Seller). Notwithstanding that the Host in such case is not an Authorised Seller, the Host 
Store should still meet the quality characteristics and requirements set out hereunder. 


c. Hybrid Arrangement: The Counterparty may agree terms with the Host, based on which the Counterparty may be allowed 
to occupy the Brand Area inside the Host Store and to sell Merchandise indirectly to Consumers via tills belonging to the 
Host whereby two distinct transactions take place in rapid succession (almost simultaneously) one at wholesale from the 
Counterparty to the Host and another from the Host to the Consumer (with retail receipts issued in the Host’s name, 
whether or not the tills are operated by employees of the Host or of the Counterparty) and whether or not the 
consideration is margin (as in a pure Branded Corner arrangement) or rent or royalty or equivalent (as in the Concession 
arrangement) or a combination. A Hybrid arrangement like this, where the actual sale to Consumer is by the Host, will be 
treated as a Branded Corner arrangement, in which case the Host is an Authorised Seller and must meet the requirements 
set out hereunder.  


2. PURCHASE & SALE OF MERCHANDISE – BRANDED CORNER 


a. The SiS Agreement must provide that the Host will only source Merchandise from Authorised Suppliers. 


b. The Host shall only sell Merchandise: (i) in such SiS (listed in a schedule to the SiS Agreement) and individually and 
specifically approved by the Counterparty in writing as meeting the Selective Criteria; and/or (ii) via such approved 
website  that meets the respective Selective Criteria, in either case subject to the Bulk Policy (also to be set out in a 
schedule to the SiS Agreement) only to Consumers for private consumption (not for commercial resale) or to other 
Authorised Purchasers. The Host will notify the Counterparty if it has reasons to believe that a person posing as an 
Consumer and seeking to purchase quantities in excess of the Bulk Policy may in fact intend to obtain Merchandise for 
purpose of its further commercialisation outside the Selective Network.  


c. Breach of sections 2.a and 2.b of this Schedule 7 (as reflected in the SiS Agreement), with respect to even a single PoS, 
should be defined as a material breach (albeit curable) entitling the Counterparty to terminate the SiS Agreement, or to 
suspend it and remove Host’s approval status as Authorised Seller, until the breach is cured. 


d. The SiS Agreement must also clarify that any recommended retail prices (as from time to time communicated by the 
Counterparty or Company) will in no way be binding upon the Host, and the Host will be free to determine its own selling 
price for the Merchandise in accordance with the applicable laws and regulations and without prejudice to the 
Counterparty’s right to impose a maximum price, where it is legally permissible to do so. 


3. ADVERTISING & PRESENTATION OF SIS 


a. The SiS Agreement must state that national or regional Branded advertising of Merchandise will be at Counterparty’s 
discretion. Local (PoS-specific) or online Branded advertising will be subject to the Counterparty’s prior approval (which 
approval will be limited to the Brand use only). The SiS Agreement should further specify which party thereto should bear 
the cost for such Branded advertising. Advertising of the Host’s business will be at Host’s cost and (if without mention of 
the Brand) at Host’s absolute discretion. 


b. The SiS will be located in an appropriate location within the Host Store (and Merchandise will always be displayed on 
shelves or cases which are clean and presented) in a manner corresponding to the allure and reputation of the Brand and 
Branding must be clearly presented and in line with the overall Brand look and feel. 


c. Brand Area must have a clearly defined boundary which separates from other brands. 


d. The Brand logo must be displayed correctly and in the right typeface. 


e. Product shots and other visuals must be standard Company-approved – taken from the asset library (as made available 
to the Counterparty under the Agreement).  
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f. The Host will refrain from carrying out any advertising that is likely, due to its degrading or vulgar presentation, to harm 
the image, repute, or allure of the Brand and/or the Merchandise. 


4. OBLIGATIONS OF THE COUNTERPARTY 


a. The Counterparty will be under an obligation to supply Merchandise to the Host (Branded Corner) or to directly operate 
the Brand Area (Concession) in line with further detailed terms of sale or concession terms, respectively, as may be set 
out in the SiS Agreement. 


b. The Counterparty shall be obliged to give three (3) months’ written notice to a Host operating Branded Corner(s) of any 
change in the Selective Criteria or in the Merchandise price list.  


c. The Counterparty may from time to time provide the Host with marketing PoS material (brochures, testers, window 
displays, etc.), tailored for the needs of each PoS, subject to section 5.c below, as well as training or other support it deems 
appropriate. 


5. OBLIGATIONS OF THE HOST FOR A BRANDED CORNER: The SiS Agreement will provided that: 


a. The Host will sell the Merchandise only in its original packaging, which has not been altered or defaced and will not sell 
Merchandise by weight, or volume unless approved by the Counterparty.  


b. The Host will not repackage Merchandise for sampling or other purposes and will not alter or deface any information 
present on the packaging, and will not sell or display Merchandise which has become damaged or has deteriorated. 


c. The Host will agree to make best efforts to participate in promotional activities recommended by Counterparty (including 
implementing Counterparty’s prescribed customer loyalty scheme) and will use any marketing materials it receives from 
the Counterparty pursuant to section 4.c above, according to the Counterparty’s instructions and such materials will at 
all times remain the physical and intellectual property of the Counterparty (or, as the case may be, the Company), whereby 
the Host only has the right to use such materials during the term of the SiS Agreement, in connection with the sale of the 
Merchandise in each PoS, and not for any other purpose. Where the costs of such materials exceed 5% of the total 
wholesale annual value of purchases from Counterparty actually achieved by the Host, the Counterparty may ask the Host 
to pay for the excess and the Host will agree, if so asked, to pay for such excess. The Host will promptly cease using these 
materials and will return them to the Counterparty on request, or without request upon termination of the SiS Agreement, 
and will not destroy (or part with possession of) any such materials without the Counterparty’s prior written 
authorisation.  


d. The Host will stock the SiS with a minimum (prescribed or approved by Counterparty) representative selection 
(assortment) of product lines or ranges of Merchandise, and will participate in new product launches by the Counterparty. 


e. The Host will ensure Merchandise is stored in appropriate conditions (dry and sheltered from extreme heat or extreme 
cold or excessive sunlight) as required or recommended by the Counterparty.  


f. The Host will notify the Counterparty of any notable loss of Merchandise due to theft or other reason. 


g. The Host will keep for a period of at least three (3) years full and comprehensive records of all transactions involving 
Merchandise (including but not limited to, copies of invoices and delivery receipts), and shall allow the Counterparty 
access to its premises so as to inspect the same. 


6. GENERAL OBLIGATIONS OF THE HOST 


a. The Host shall permit the Counterparty and its duly authorized representatives from time to time, to enter the PoS to 
inspect and observe Host’s compliance with its obligations under the SiS Agreement. 


b. The Host will comply with all Applicable Laws, including on distance selling, e-commerce, product liability, misleading and 
comparative advertising, unfair competition, data protection, sales promotions and intellectual property rights.  


c. The Host will at its own cost obtain, maintain and renew, and at all times keep in full force and effect, insurance policies 
providing effective insurance coverage in respect of Host’s liability towards Consumers, its employees, or towards the 
Counterparty under the terms of this Guidance. 


7. INTELLECTUAL PROPERTY: The SiS Agreement must state: 


a. That the Host does not have any proprietary rights in the Brand and is only authorized to use the Brand for the purpose 
of reselling the Merchandise and operating the PoS in accordance with the SiS Agreement and all goodwill associated 
with such rights or such use will inure to the benefit of Company. 


b. The Host must undertake not to cause, permit or authorize any act whatsoever likely to reduce the value or reputation of 
the Brand or impair, directly or indirectly, the Brand or the Counterparty’s rights in the Brand.  


c. The Host must undertake not to sell or offer for sale any product whose brand, brand name or packaging is confusingly 
similar to the Brand or the Merchandise. 


d. The Host must be obliged to promptly notify the Counterparty in writing of any actual or suspected infringement of any 
intellectual property rights (including counterfeiting) in the Merchandise and/or the Brand which comes to the Host’s 


DocuSign Envelope ID: 42B7308F-E474-47A3-BCD3-4E3955538060


78







32                                                        183_FA.7.DIS.GL.agr.TBS_17.05.2023 


 


notice. The Counterparty may then take the measures it considers necessary concerning such actual or suspected 
infringement (in line with its own obligations to Company under its separate Franchise Agreement).  


e. That if the Counterparty decided, to take legal action with regard to such counterfeiting, the Host acknowledges that (i) 
the Counterparty shall solely be responsible for conducting such proceedings, (ii) the Host shall not acknowledge any 
liability nor agree to any arrangement or settlement to end such proceedings (iii) the Host shall provide the Counterparty 
with all the information and assistance that the Counterparty may reasonably request. 


8. TERM AND TERMINATION OF SIS AGREEMENT 


a. Term & Termination: The SiS Agreement may be for a fixed term (not exceeding 1 year) or for an indefinite term subject 
to either party’s right to terminate for Cause with immediate effect or without Cause (for convenience) upon three 
months’ notice to the other effective after a specified initial term (also not exceeding 1 year).  


b. Effects of Termination: upon termination of the SiS Agreement for whatever reason, the Host will stop presenting itself as 
an Authorised Seller of Merchandise and will have three (3) months to sell through any remaining stock in its possession 
(or destroy at its cost or return to the Counterparty such stock, in event of Branded Corner) and will thereafter destroy or 
return (at its cost) any Branded marketing materials to the Counterparty. 


9. Advocacy Services 


a. the provision of Advocacy Services in any SiS is subject to the Company’s prior approval and subject to clause 22.2.  


b. the Counterparty may engage (or procure the engagement of) individuals to act as BAs, on fair and reasonable terms 
(whether as employees, agents, or independent contractors, or equivalent), provided such BAs meet the requirements of 
(and are acceptable to) Company, whereupon Counterparty will ensure such engagement of BAs is compliant with 
Applicable Laws and best practice. 


c. BAs’ primary purpose shall be to provide Advocacy Services, including to present, promote and facilitate the sale of 
Merchandise at the SiS, and, to carry out said engagement in a manner that reflects the standards, and in keeping with 
the reputation of the Brand and in accordance with the System. 


d. In engaging BAs, the Counterparty will make explicit (or will procure that it is made explicit) that the BAs are engaged by 
the Counterparty (or such relevant intermediary that has engaged the BAs, such as the host or other agency) and that 
they are not engaged by Company, and will remind the BAs that they are not authorized to execute any contract (or to 
act) on behalf of (or to represent) the Company in any way whatever. 


e. Counterparty will ensure BAs are promptly and fully remunerated with the agreed Advocacy Services Fee in strict 
compliance with the terms of their engagement, and (if the BAs have been engaged by an intermediary at Counterparty’s 
request) the Counterparty will procure that such intermediary promptly and fully remunerates the BAs. 


f. Counterparty will ensure BAs receive appropriate level of training (including refresher training from time to time) to 
ensure they are knowledgeable and enthusiastic about the Brand and the Merchandise.  


10. COMMERCIAL AND FURTHER TERMS 


a. The SiS Agreement may also address the following (as applicable, depending on whether it is a Branded Corner or 
Concession arrangement):  


i. Wholesale Prices of Merchandise / Currency 


ii. Place of Delivery 


iii. INCOTERM, where applicable 


iv. Minimum Order Quantity 


v. Payment Terms 


vi. Credit Limits 


vii. Rebates or other Incentives 
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Schedule 8 DIRECT SELLING 


1. For the avoidance of doubt the Grant does not include any right to operate Direct Selling. The Company may at its discretion 
separately grant rights to Counterparty to operate Direct Selling, Subject to Contract and pursuant to the remainder provisions of 
this Schedule 8. It will be a condition precedent for the separate Grant of rights for Direct Selling, that Company should give its prior 
approval to a related business case submitted to it by Counterparty (in short “Business Case”), whereupon the Parties will sign a 
separate Addendum.  


2. The Counterparty’s failure to launch Direct Selling within six (6) months following receipt of Company’s explicit approval of the 
Business Case, will result in the automatic termination of the said Grant and corresponding Addendum. 


3. The Business Case must contain full details about the proposed legal, operational and technical parameters pertaining to the 
running of Direct Selling, including the Engagement Terms and respective legal advice mentioned below, any manual, the benefits, 
remuneration and incentives, the payments processing system, the fulfilment arrangements, as well as arrangements pertaining to 
Social Selling, setting out the proposed social media and methodology, etc.  


4. Counterparty will prepare a draft contract pertaining to the engagement of Direct Sellers, clearly setting out the terms of their 
engagement (in short “Engagement Terms”). 


5. Counterparty will ensure that the Engagement Terms: 


a. are fully compliant with Applicable Law and are fair and reasonable. 


b. clearly and unambiguously set out the nature of the relationship between Counterparty and Direct Seller (whether that 
of an independent contractor, an employee or commercial agent). 


c. clearly set out (either directly, or by reference to a corresponding manual) the benefits and remuneration or incentives 
available to Direct Seller. 


d. set out if and on what terms the Direct Seller is allowed to operate Social Selling, ensuring in such case the Direct Seller 
is required to comply with the Company’s Social Media Policy. 


e. set out the term and termination conditions, the applicable law and jurisdiction and other key parameters reasonably 
expected to be included in such contract. 


6. Counterparty will ensure that nothing in the Engagement Terms, or any corresponding manual, or anything in its practices, may give 
rise to the existence (or allegation of the existence) of an unlawful pyramid scheme, and Counterparty will ensure it has sought 
reliable and independent legal advice in advance of launching Direct Selling, which confirms that the proposed system is compliant 
with this Schedule 8 and in particular sections 5.a and 6 hereof, and will on request provide a copy of such legal advice to Company. 


7. Counterparty will ensure that Direct Sellers are properly trained in line with (and by analogues application of) clause 9.4 of the 
Agreement. 


8. Counterparty will be solely accountable to Direct Sellers for its obligations towards them under the Engagement Terms and will fully 
indemnify Company against any claim or inference alleging that there is any contractual relationship (direct or indirect) between 
Company and Direct Sellers (whether that of employment, or agency or otherwise). 


 


 


 


DocuSign Envelope ID: 42B7308F-E474-47A3-BCD3-4E3955538060


80







34                                                        183_FA.7.DIS.GL.agr.TBS_17.05.2023 


 


Schedule 9 PERSONAL DATA 


1. Definitions. Unless otherwise defined in the Agreement, all capitalised terms used in this Schedule will have the meanings given to 
them below: 


Data Breach: means an actual or suspected breach of security (including a breach of the TBS IT Security Policy) leading to the 
accidental or unlawful destruction, loss, alteration, unauthorised disclosure of, or access to, Personal Data transmitted, stored 
or otherwise processed by Data Processor or one of its subcontractors, under the terms of this Agreement; 


Data Controller: has the meaning set out in the applicable Data Protection Laws; 


Data Processor: has the meaning set out in the applicable Data Protection Laws; 


Data Protection Laws: means the Data Protection Act 2018 or the Regulation (depending on which is applicable at the relevant 
time) and any associated regulations or instruments and any other data protection laws, regulations, regulatory requirements 
and codes of practice applicable to Data Controller and/or the Data Processor; 


Data Subject: has the meaning given to it in the Data Protection Laws; 


EEA: means the European Economic Area; 


Personal Data: has the meaning given to it in the Data Protection Laws; 


Processing: has the meaning given to it in the Data Protection Laws and “process”, “processes” and “processed” will be 
interpreted accordingly; 


Regulation: means Regulation (EU) 2016/679 of the European Parliament and of the Council of 27 April 2016;  


Special Categories of Data: has the meaning given to it in the Data Protection Laws; 


TBS IT Security Policy: means the Natura &Co Cyber Security Addendum (version 16.03.2023 or later) available at: 
https://www.thebodyshop.com/legal/163_nco_cyber sec.pdf; 


2. SCOPE: This Schedule forms an integral part of the Agreement, whereby unless otherwise explicitly agreed between the Parties 
(either in section 14 of Schedule 14 or separately, e.g. in an Addendum) the relationship of the Parties vis-à-vis the Processing of 
Personal Data is that of independent Controllers, whereupon section 17.b of this Schedule 9 applies, provided that:  


a. if the Parties explicitly agree that one Party will act as Data Processor on behalf of the other (being the Data Controller), 
then sections 3 to 16 hereof will apply; or 


b. if the Parties explicitly agree that they should act as joint Data Controllers, then section 17.a of this Schedule 9 will apply.  


3. SOLE DETERMINATION: The Data Controller shall be solely responsible for determining the purposes for which and the manner in 
which Personal Data under its control are, or are to be, processed and all other details stipulated in section 14 of Schedule 14.  


4. PURPOSE AND INSTRUCTIONS. Data Processor will process Personal Data only in accordance with this Schedule, the Agreement and 
Data Controller’s other written instructions, including with regard to retention or deletion of Personal Data, and transfers of Personal 
Data to a third country or an international organisation, unless required to do so by applicable Data Protection Laws to which the 
Data Processor is subject (in which case, the Data Processor shall inform Data Controller of that legal requirement before processing, 
unless that law prohibits such information on public interest grounds). Data Processor shall not use any Personal Data for its own 
purposes, and shall only process Personal Data to the extent reasonably necessary for the performance of the Agreement. 


5. DATA PROCESSOR PERSONNEL. Data Processor will restrict access to Personal Data to its employees, subcontractors, and agents 
(“Personnel”) who need to access the Personal Data to provide the Services to Data Controller. Data Processor will ensure that any 
Personnel who process Personal Data, at all times (during and following the termination or expiry of the Agreement): (i) are bound 
by appropriate written contractual confidentiality, data protection, and data security obligations, which are at least as restrictive as 
this Schedule; (ii) will only process Personal Data on Data Controller’s written instructions, unless required to do otherwise by law; 
and (iii) comply with this Schedule and with all applicable Data Protection Laws. 


6. SECURITY. Data Processor will, at its own cost, implement and maintain appropriate technical and organisational measures to 
protect Personal Data at all times against accidental or unlawful destruction or accidental loss, alteration, unauthorised disclosure, 
access, or processing.  Data Processor will comply with the TBS IT Security Policy and additional measures as set out in the 
Agreement and this Schedule. 


7. DISCLOSURE. Data Processor will not disclose Personal Data to any Data Subject, government, authority or other third party 
(including any company which is a member of the Data Processor’s group or affiliate of the Data Processor) except as necessary for 
the performance of the Services, to comply with applicable law or with Data Controller’s prior written consent. To the extent 
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permitted by law, Data Processor will immediately (and in any event within 48 hours) notify Data Controller if Data Processor 
receives any request to disclose Personal Data. Wherever possible, the notice will (a) attach a copy of the request, and (b) if not 
covered by (a), specify (i) the identity of the requester, (ii) the scope and purposes of the request and (iii) the date of the request 
and any deadline for a response. Data Processor shall permit Data Controller to handle such requests. If Data Controller elects not 
to handle such request, Data Processor shall comply with such request. In all cases, Data Processor shall provide Data Controller a 
copy of all Personal Data which is disclosed. 


8. ASSISTANCE. Data Processor will provide any cooperation or assistance requested by Data Controller in connection with steps that 
Data Controller takes to comply with the Data Protection Laws insofar as they relate to the Services. This includes (without 
limitation) assisting Data Controller with: (i) responding to requests from individuals or authorities, (ii) managing and responding to 
Data Breaches; (iii) notifying Data Breaches to affected individuals or authorities; (iv) carrying out data protection impact 
assessments; (v) prior consultations with the authorities; (v) managing and responding to requests or complaints from Data 
Subjects; and (vi) ensuring compliance with Articles 32 and 36 of the Regulation. All such assistance shall be provided within 
reasonable time frames and at no additional charge. 


9. INFORMATION AND AUDIT. Data Processor will make available to Data Controller all information requested by Data Controller to 
demonstrate Data Processor’s compliance with the obligations set out in this Schedule. At any time Data Processor will allow for 
and contribute to audits, including on-site inspections of Data Processor’s business premises or processing facilities, conducted by 
Data Controller or an auditor of Data Controller’s choice to assess Data Processor’s compliance with the obligations set out in this 
Schedule. In the event an audit/inspection reveals a breach by the Data Processor to the terms of the Agreement or Schedule, the 
Data Processor shall (i) undertake, at its own cost, the necessary corrective measures adopted by a mutual agreement with Data 
Controller at a schedule agreed between the Parties and failing agreement, within a maximum of thirty (30) days of notification by 
Data Controller and (ii) reimburse Data Controller the cost of the audit that revealed the violation of the Agreement or this Schedule 
(where such cost was originally borne by Data Controller). 


10. DELETION / RETURN. Except as provided otherwise by law, or determined in clause 6.16 for the purposes of continuity of the 
Business, upon termination of the Agreement or otherwise on Data Controller’s written instructions, Data Processor will (at Data 
Controller’s option) immediately delete or return all Personal Data processed by Data Processor on Data Controller’s behalf in 
connection with the Agreement. 


11. TRANSFERS. Data Processor shall not, and shall procure that its subcontractors shall not, transfer or process, including remote 
access, any Personal Data outside the EEA+ without the prior written permission and instruction of Data Controller. Where Data 
Processor or Data Processor’s subcontractors transfer Personal Data outside the EEA+ with Data Controller written permission Data 
Processor shall ensure that such transfer complies with Data Protection Laws and on the basis of appropriate safeguards. 


12. DATA BREACHES. Data Processor will notify Data Controller in writing of any Data Breach within twenty four (24) hours upon 
becoming aware of it and in any event without undue delay.  


a. Such notice will to the extent possible at the time: 


i. describe the nature of the Data Breach (including the categories and number of individuals concerned and the 
categories and number of records involved); 


ii. describe the likely consequences of the Data Breach; 


iii. describe any steps Data Processor has taken or proposes to take to address and/or mitigate the Data Breach; 
and 


iv. specify a point of contact at Data Processor whom Data Controller can contact about the Data Breach.  


b. Data Processor must ensure that descriptions in the notice are detailed enough to allow Data Controller to understand 
the impact of the Data Breach and to comply with its notification requirements under Data Protection Laws. If it is not 
possible for Data Processor to provide any of the information required by this Section at the time of the notice, Data 
Processor will provide such information to Data Controller as soon as possible thereafter. Data Processor will take all 
reasonable steps to mitigate the effects and to minimise any damage resulting from the Data Breach. Data Processor will 
cooperate with Data Controller in respect of any investigation, remedial or corrective measures, investigations or 
enquiries made by any regulator, or any other action Data Controller requires to be taken by Data Processor in relation to 
the Data Breach. 


13. RECORDS. Data Processor will maintain an accurate, up-to-date written log of all processing of Personal Data performed on Data 
Controller’s behalf. The written log shall include all the information required for compliance with Data Protection Laws, including 
the following information: (i) the categories of recipients to whom the Personal Data have been or will be disclosed; (ii) to the extent 
that Personal Data is transferred to a third party outside the EEA+, a list of such transfers (including the name of the relevant non-
EEA+ country and organisation), and documentation of the suitable safeguards in place for such transfers; and (iii) a general 
description of the technical and organisational security measures referred to in this Schedule. Data Processor will provide Data 
Controller a copy of such log upon Data Controller ‘s request. 


14. SUBCONTRACTOR. Data Processor will obtain Data Controller’s prior specific written consent before engaging a subcontractor to 
process Personal Data on Data Controller’s behalf. Data Processor will ensure that any such subcontractor is bound by the same 
data protection obligations as set out in this Schedule.  Data Processor shall remain responsible and liable for the acts and omissions 
of any subcontractors it engages in connection with the provision of the Services. 
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15. DATA MINIMISATION. The Data Processor shall ensure that the Services are designed and incorporate appropriate technical and 
organisational measures to ensure that, by default, only Personal Data which are necessary for the specific purpose of processing 
are processed, including without limitation in relation to the amount of Personal Data collected, the extent of Processing, the period 
of storage and the accessibility of such Personal Data. 


16. INDEMNIFICATION. Data Processor shall indemnify and hold Data Controller, Data Controller’s parent company and Data Controller 
affiliates, and their officers, directors and employees harmless from and against any and all Losses, arising out of or in connection 
with a Claim (including from Data Subjects, data protection authorities or other regulatory bodies), which if true, (i) constitutes a 
violation of Data Protection Laws and (ii) such violation is caused, directly or indirectly, by Data Processor or results from the use of 
the Services by Data Controller under the conditions set forth in the Agreement or this Schedule. 


17. CONTROLLER TO CONTROLLER.  


a. Dual Joint Control: Where the Company and the Counterparty process the Personal Data jointly with each other, each 
acting in the capacity of Data Controller, in such eventuality each party will be jointly responsible with the other for 
complying with Data Protection Laws and will provide to the other full cooperation (with analogous application of sections 
8 to 9 and 11 to 15 of this Schedule 9), having regard to the rights of Data Subjects. Each party will, in such case indemnify 
the other in line with the provisions of section 16 of this Schedule 9, with analogous application thereof. 


b. Dual Independent Control: Where the Company and the Counterparty process the Personal Data in parallel but 
independently of each other, each acting in the capacity of Data Controller, in such eventuality each party will be 
separately responsible for complying with Data Protection Laws and will provide to the other reasonable cooperation, in 
so far as such cooperation is indispensable to the protection or safeguarding of the rights of Data Subjects. For the 
avoidance of doubt, (a) each Party will ensure that its respective Privacy Notice will comply with requirements of Data 
Protection Laws, and (b) the provisions of section 16 of this Schedule 9 will not apply in such eventuality. 


c. GENERAL OBLIGATIONS: In the event of Dual Control (whether joint or independent) the Data Controller will ensure that 
any processing of Personal Data that takes place under its control will be carried out: 


i. in compliance with Data Protection Laws; 


ii. with appropriate requirements imposed on any Data Processor that may be engaged for such purpose, 
equivalent to the requirements set out in this Schedule 9; 


iii. in line with the security requirements set out in the TBS Security Policy. 
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Schedule 10 LEASE ANNEXURE 


With reference to section 4.a of Schedule 3 the Counterparty will provide Company with the following information for each Branded Store: 
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Schedule 11 ADDENDUM TEMPLATE 


 


This Addendum is made on the Addendum Effective Date, between 


1. THE BODY SHOP INTERNATIONAL LIMITED (d/b/a THE BODY SHOP) a company incorporated in England and Wales with registered 


address at Watersmead, Littlehampton, West Sussex, BN17 6LS and company number 1284170 (“Company”) of the one part; and 


2. THE BODY SHOP CANADA LIMITED incorporated and registered in Canada with company number 417311-2 whose registered office 


is at 155 Wellington Street West, Toronto, Ontario, M5V 3J7  (“Counterparty”) of the other part; 


Whereas 


A. The parties have signed a Selective Master Distribution & Franchise Agreement dated [       ] (the “Agreement”). 


B. The parties wish to supplement or amend the terms of the Agreement. 


It is hereby agreed as follows: 


1. TERM: This Addendum comes into effect on the date it is signed by all parties, or if signed on different dates on the date the last 
signatory signs (“Addendum Effective Date”) and will remain in force until [       ] 


3. [       ] 


4. This Addendum forms an integral part of the Agreement. In the event of conflict or inconsistency between the terms of this 
Addendum or the Agreement, this Addendum will prevail. 
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In witness whereof the parties hereunto have caused this Addendum to be executed by duly authorised representatives 


on the day and year first above written. 


 


Signed for and on behalf of 


THE BODY SHOP INTERNATIONAL LIMITED (“Company”) 
 


 


 


x 


  


 


 


x 


 


 


 


 


  


name in capitals 


 


 


Director 


 name in capitals 


 


 


Director / Secretary    [delete as applicable] 
title 


 


 


 


 title 


 


 


date  date 


 


 


 


Signed for and on behalf of 


THE BODY SHOP CANADA LIMITED (“Counterparty”) 
 


 


 


x 


  


 


 


x 


 


 


 


 


  


name in capitals 


 


 


 


 name in capitals 


 


 


 
title 


 


 


 


 title 


 


 


date  date 
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Schedule 12 BULK POLICY 


Purpose 


Company’s retail sales policy in all markets and through all channels worldwide, as regards sales to Consumers, is to sell only to genuine 
Consumers. All markets, Branded Stores, outlets, shop-in-shop locations, Websites or Platforms (in short “Points of Sale”, whether online or 
bricks and mortar) must be vigilant to identify attempts by unauthorised third party traders, posing as Consumers, to purchase The Body 
Shop Merchandise in bulk for commercial re-sale through unauthorised channels. 


The Company has a range of measures in place to combat such unauthorised diversion of its Merchandise. 


Policy 


It is mandatory that all Points of Sale apply the following hard blocks for sales to Consumers: 


1. Line item quantity = 10 items per Article Number 


2. Order quantity = Max 50 Article Number items per transaction 


3. Basket total = £500 or currency equivalent per week per purchaser or per debit or credit card 


Monitoring 


Activity will be monitored against these limits including velocity checks. 


The policy may be adjusted as required over time. 
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Schedule 13 GLOSSARY 


 


“Actively” actively targeting customers by visits, letters, emails, calls or other means of direct communication or 
through targeted advertising and promotion, offline or online, for instance by means of print or digital 
media, including online media, price comparison services or advertising on search engines targeting 
customers in particular territories or customer groups, operating a website with a top-level domain 
corresponding to particular territories, or offering on a website languages that are commonly used in 
particular territories, where such languages are different from the ones commonly used in the buyer’s place 
of establishment, or as this meaning is from time to time amended by subsequent versions of Applicable 
Law; 


“Addendum Term” the period of validity of a separately agreed and executed Addendum, according to its terms; 


“Addendum” a separately agreed and signed (by authorised signatories of the Parties) contractual document that is made 
with reference to this Agreement, and which, unless otherwise specified uses the concepts and defined 
terms set out in this Agreement, which supplements or amends the terms of this Agreement, or separately 
sets out relevant terms or particulars for further PoS or Channels, and which may form an integral part of 
this Agreement, if this is explicitly stated under its terms, or otherwise be a stand-alone (un-linked) 
contractual instrument, and which has its own Commencement Date and separate Term. A skeleton form 
Addendum (with an indicative structure) is included for convenience in Schedule 11; 


“Advocacy Services 
Fee” 


the fee payable by Counterparty to BA’s in consideration of the Advocacy Services, whether this is paid 
directly to the BAs (if engaged by Counterparty) or paid to the intermediary (Host or other agency) that 
engages the BAs (if they are not directly engaged by Counterparty); 


“Advocacy Services” the promotional or sales activities (including presentation, demonstration, advocacy, processing of orders, 
etc.) carried out by BAs engaged for this purpose in a SiS, aimed at maximising the sales of Merchandise to 
Consumers, or enhancing the appeal or raising the profile of the Brand; 


“Agreement” this Distribution & Franchise Agreement with all its Schedules and any documents or policies incorporated 
herein by reference, including the Manual as well as any other documents signed on its side and with 
reference to it (side letters, Addenda, etc.) which explicitly state that they form part of this Agreement; 


“Annual Forecast 
Turnover” 


the Gross Turnover that is forecast to be achieved by the Business for each relevant Operative Period as set 
out in the Business Development Plan; 


“Anti-Corruption 
Laws” 


any applicable foreign or domestic anti-bribery and anti-corruption laws and regulations, as amended from 
time to time, including the UK Bribery Act 2010, the US Foreign Corrupt Practices Act 1977, Brazil Federal Law 
No. 12,846/2013 and any laws intended to implement the OECD Convention on Combating Bribery of Foreign 
Public Officials in International Business Transactions; 


“Applicable Laws” any acts, laws, rules, regulations, statutes, ordinances, binding decisions, or equivalent, of any country, as 
from time to time amended, that may have application on any aspect of the Agreement, having regard to 
the place of establishment of the Parties, the choice of governing law and jurisdiction, under clause 19, the 
Delivery location or any other relevant factor creating nexus to such country; 


“Authorised 
Purchaser” 


a purchaser to whom Counterparty is permitted to sell the Merchandise or the Services pursuant to the 
terms of this Agreement, from the approved PoS, who may be only (i) a Consumer resident in the Territory 
(if the Territory is wholly outside the EEA+) or in the EEA+ (if Territory is in whole or in part inside the EEA+); 
and/or (ii) an Authorised Seller (if Schedule 1 is applicable); 


“Authorised Seller 
Statement” 


a statement, in the form set out in section 8.a of Schedule 14 by Counterparty to the public stating that 
Counterparty is an Authorised Seller; 


“Authorised Seller” a person or entity that is authorised and permitted by Company to sell in the course of business the 
Merchandise or the Services through approved PoS in the Territory (if the Territory is wholly outside the 
EEA+) or in the EEA+ (if Territory is in whole or in part inside the EEA+), who are selected at Company’s 
discretion which, where Schedule 1 is applicable, may be according to the Selective Criteria. For the 
avoidance of doubt: (i) the Counterparty; (ii) a Sub-Licensee established in the Territory, if applicable; (iii) 
other distributors, retailers, franchisees or sub-franchisees separately licensed by Company or with 
Company’s permission (if applicable) that are established and/or resident in the Territory (if the Territory is 
wholly outside the EEA+) or in the EEA+ (if Territory is in whole or in part inside the EEA+) are Authorised 
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Sellers; For the avoidance of doubt, Authorised Sellers are not normally permitted to manufacture 
Merchandise or Equipment; 


“Authorised Supplier” a supplier from whom Counterparty is permitted to source Merchandise or Equipment, who may be only (i) 
the Company; (ii) a supplier that has been explicitly and specifically authorised in writing by the Company 
to supply Merchandise or Equipment to Counterparty, who has not thereafter been disapproved; and (iii) 
where Schedule 1 is applicable, any Authorised Seller established in the Territory (if the Territory is wholly 
outside the EEA+) or in the EEA+ (if Territory is in whole or in part inside the EEA+); 


“B Corporation 
Principles” 


the belief that business must be conducted by companies that are purpose-driven, which through their 
business and operations, have a material positive impact on (i) society and (ii) the environment, taken as a 
whole, as well as (iii) promoting the success of the company for the benefit of its members.  B Corporations 
believe: 


 That we must be the change we seek in the world; 


 That all business ought to be conducted as if people and place mattered; 


 That, through their products, practices, and profits, businesses should aspire to do no harm and 
benefit all; 


 To do so requires that we act with the understanding that we are each dependent upon another 
and thus responsible for each other and future generations;  


“Beauty Advisors” or 
“BAs” 


competent and engaging sales staff employed in the SiS, who may be employed by the Host or by the 
Counterparty (or by an intermediary agency engaged either by the Host or the Counterparty) who may be 
either solely dedicated to the sale and promotion of Merchandise, or be a shared resource (promoting also 
other products within the Host Store) as separately agreed; 


“Brand Area” a specified area dedicated solely to the sale of Merchandise under the Brand, located inside a Host Store 
(or inside a Platform) where the SiS operates. 


“Brand” the word mark set out in section 3 of Schedule 14, including any logos or variations thereof in shape, colour, 
size or otherwise, whether registered (in any class, country or registration system) or unregistered. 
“Branded” will be construed accordingly; 


“Branded Corner” a type of SiS as may from time to time be approved by the Company (pursuant to Schedule 7 and, where 
Schedule 1 is applicable, in line with the Selective Criteria) where it is expressly agreed (under a separate 
SiS Agreement between Counterparty and the Host) that: (i) the Counterparty supplies Merchandise to the 
Host at wholesale; (ii) the Host is allowed to use the Brand Area and operate the SiS for the purpose of 
selling Merchandise at retail to Consumer solely within the Brand Area; and (iii) the sale of the Merchandise 
to the Consumer is concluded by the Host (in its own name, which name appears on the retail receipt) 
whereby the Host is the owner of such Merchandise at the time of its sale to the Consumer; 


“Branded PoS” mono-Branded PoS trading under the Brand, such as Branded Stores or Website, whereby the Brand (rather 
than Counterparty’s or the Host’s own tradename) is prominently placed in the front of the relevant PoS 
(Branded Store, or Website) such that, save only for the Franchise Statement, such PoS is, in the eyes of a 
Consumer, indistinguishable to an equivalent Company owned or operated PoS; 


“Branded Stores” mono-Branded physical (“bricks and mortar”) retail store locations (PoS) that are listed in section 10.a of 
Schedule 14 or from time to time expressly approved by Company in writing, in Company’s sole discretion 
and operated by reference to the System solely under the Brand and being solely dedicated to the sale of 
Merchandise or the provision of Services, to the exclusion of other brands or other products (that are not 
marketed under the Brand or are not approved by the Company) and which typically each have their own 
distinct postal address, whether in the high street or in shopping malls; 


“Bulk Policy” the policy set out in Schedule 12;  


“Business 
Development Plan” 


a plan for the development of the Business, which will include a profit and loss account, cash flow 
projections, Annual Forecast Turnover, an advertising and promotional strategy (including a budget) in a 
form prescribed by the Company, typically broken down by PoS, and including such other matters as the 
Company may request.  The plan shall also identify new and potential opportunities to promote and expand 
the Business within the Territory (including, but not limited to, identifying new PoS locations, or for pursuing 
further opportunities; 


“Business” the business of the Counterparty dedicated to the sale of Merchandise and the provision of Services to 
Authorised Purchasers through approved PoS in accordance with the System and using the Company IP, 
which may include a Franchise Business (where Branded PoS are in scope); 
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“Campaigns” publicity campaigns involving Counterparty’s staff, aiming to implement the Company’s social and 
environmental agenda and promote the Company’s Values; 


“Cause” any of the following:  (i) a Repudiatory Breach; and/or (ii) a failure to remedy a Curable Breach within thirty 
(30) days of being asked by the other Party in writing to do so; and/or (iii) a Repeat Breach; and/or (iv) 
Counterparty’s Change of Control without the Company’s prior approval in writing, subject to sections 8 
and 9 of Schedule 2 (where applicable); and/or (v) an Insolvency Event; and/or (vi) a Force Majeure that 
continues for more than ninety (90) days; (vii) a Party’s involvement in a scandal or controversy that may 
damage the reputation of the other, or the other’s Affiliates; (viii) the Parties’ failure to agree (despite having 
negotiated reasonably and in good faith to do so) the Performance Objectives for any period within three 
(3) months; (IX) the death or permanent incapacity of the Counterparty (if a natural person) or the person 
with Control in the Counterparty (if Counterparty is a corporation or partnership), subject to section 9 of 
Schedule 2, where applicable; 


“Change of Control” any act or omission, whether explicit or otherwise, and whether by operation of the law, contract or 
unilateral action or omission and whether or not by means of sale, transfer, divestment, pledging, 
inheritance, or otherwise, by which Control passes from one individual (or group of individuals) to another. 


“Channels” refers to existing or future distribution channels for the sale of Merchandise or the provision of Services, 
with reference to a distinct method for reaching Consumers, but without regard to any special characteristics 
of any particular customer group (for instance Branded Stores, SiS-Branded Corner, SiS-Concession, E-
Commerce, Websites, Platforms Wholesale, Platforms Retail, catalogues Sales, Direct & Social Selling, 
Hospitality, Travel Retail, etc. each is a distinct Channel, via which Merchandise and/or Services may be made 
available to indistinguishable groups of Consumers); 


“Claim” any claim, lawsuit, demand, proceeding, action or complaint of any nature or kind; 


“CoC” the Company’s Code of Conduct for resellers, available at 
https://www.thebodyshop.com/legal/149_nco_reseller coc.pdf or from time to time communicated by 
Company; 


“Commencement 
Date”  


the date stated in section 7 of Schedule 14, on which the Parties have agreed that the Grant hereunder will 
commence, whereby this Agreement becomes operational; 


“Company IP” the Brand and any patents, trade names, trademarks, service marks, logos, designs, symbols, emblems, 
insignia, slogans, get-up, trade dress, copyrights, know-how, formulae, information, drawings, plans and 
other identifying materials, whether or not registered or capable of registration, and all other intellectual 
property rights whatsoever owned by or available to the Company, adopted or designated now or at any 
time hereafter by the Company for use in connection with the System; 


“Concession” a type of SiS as may from time to time be approved by the Company (pursuant to Schedule 7 and, where 
Schedule 1 is applicable, in line with the Selective Criteria) where it is expressly agreed (under a separate 
SiS Agreement between Counterparty and the Host) that: (i) the Counterparty is allowed to use the Brand 
Area and operate the Business in the SiS; and (ii) the sale of the Merchandise to the Consumer is concluded 
by the Counterparty (in its own name, which name appears on the retail receipt) whereby the Counterparty 
is the owner of such Merchandise at the time of its sale to the Consumer; 


“Confidential 
Information” 


all confidential or proprietary information (in whatever form, including written materials, electronic media, 
visuals or oral communications – including the existence and terms of this Agreement and all confidential or 
proprietary information relating to the Business or (where applicable) the System, including any instructions 
or guidelines issued by Company pertaining to marketing, operational or other aspects of the Business, the 
affairs, customers, clients, suppliers, plans, intentions, or market opportunities of either Party (or of such 
Party’s Affiliates) and the operations, processes, products and market information, marketing and financial 
data, know-how, technical information, designs, trade secrets, or software of the disclosing Party (or of such 
Party’s Affiliates) and any information, findings, data or analysis derived from Confidential Information, 
which is or has been disclosed directly or indirectly by the disclosing Party to the recipient, which is explicitly 
intended by the disclosing Party (or by its nature should implicitly be understood by the recipient) to be 
confidential, and which is governed by this Agreement (or by Applicable Laws). 


“Consumer Offer” the annual programme of weekly activity consisting of in-store and out of store events, planned public 
relations, training, visual merchandising and communications plus associated materials as provided or made 
available or approved by the Company; 


DocuSign Envelope ID: 42B7308F-E474-47A3-BCD3-4E3955538060


90



https://www.thebodyshop.com/legal/149_nco_reseller%20coc.pdf





44                                                        183_FA.7.DIS.GL.agr.TBS_17.05.2023 


 


“Consumer” an individual or entity presenting themselves as an end consumer requesting to purchase Merchandise or 
Services from the Business within the limits set by the Bulk Policy for own consumption or gifting (including 
for consumption free of separate charge by the clients of a business establishment) and not for the express 
or implied purpose of resale;  


“Control” (in relation to a body corporate or partnership) means the power of a person or persons (when acting 
together) to secure the manner in which the affairs of such body corporate are conducted, directed or 
managed, by means of the holding of shares or the possession of voting power thereof; 


“Curable Breach” a breach (other than a Repudiatory Breach and whether Material Breach or otherwise) of any term of this 
Agreement that may be cured (remedied) within a specified period upon putting the breaching Party on 
notice; 


“Current Term” the applicable Initial or Renewal Term that is in force in a given time; 


“Customer Data” any Personal Data (as defined in Schedule 9) of Consumers, which may include but is not limited to 
information such as name, surname, email/postal address, telephone, fax, transactional data, Consumer 
profile, bank or credit card details; 


“Delivery” the time at which an Authorised Supplier transfers the physical possession (and effective control of) the 
Merchandise to an Authorised Purchaser, or to an agent thereof, whether delivered to the Authorised 
Purchaser’s premises or collected from Authorised Supplier’s premises for onward transportation, 
depending on the delivery time and location and (where applicable) on the INCOTERM agreed between the 
Authorised Supplier and Authorised Purchaser; 


“Direct Seller” an individual (sometimes referred to as a consultant or representative) engaged by the Counterparty for the 
purpose of selling Merchandise to Consumers via Direct Selling, and who may be acting as independent 
contractor, or as agent or as employee of the said operator, as specified in their terms of engagement; 


“Direct Selling” direct selling through face to face interaction in the Consumer’s home or equivalent physical residential or 
other locations, where private gatherings may take place for the purpose of displaying and selling 
Merchandise; 


“Distribution Chain” the Company’s distribution chain for Merchandise, including Counterparty (in Tier 1) and any Sub-Licensees 
thereof, if applicable (who are Downstream of Counterparty); 


“Downstream” (when comparing two different Tiers occupying different levels in the Distribution Chain) describes a Tier 
that is more remote from Tier Zero, relevant to another Tier that is more proximate (which is, in comparison, 
Upstream). For instance, Tier 2 is Downstream relevant to Tier 1; 


“E-Commerce” the sale to Consumers at retail of Merchandise and Services, via remote electronic means (primarily via the 
Website or a Platform); 


“Economic Sanctions 
Law” 


any law, regulation or decision enacting Economic Sanctions; 


“Economic Sanctions” any economic sanctions, restrictive measures, export controls, or trade embargoes adopted by the UN 
Security Council, the European Union, the United States of America or any other sovereign government, as 
set out in Applicable Laws; 


“EEA+” the European Economic Area plus Switzerland and the UK; 


“Effective Date” the date on which this Agreement becomes binding on the Parties, namely the date on which the Agreement 
is signed by all Parties and if signed on different dates, the date on which the last signatory signs (which 
should be distinguished from the Commencement Date); 


“Equipment” any equipment, appliances, tools, instruments, furnishings, shopfittings, machinery and/or any other 
equipment or item specific to the System and utilised in connection with or necessary for or incidental to 
the purpose of carrying on the Business as specified by the Company, including without limitation, 
equipment relating to the electronic-point-of-sale or “EPOS” system operated by Company; 


“Exclusive” where the term is used to describe the Grant of rights in the table in section 7 of Schedule 14, or in an 
Addendum, it means that the Company, save in Exempt Channels, will NOT,: (i) itself be Active in the 
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Territory; and (ii) appoint any other Authorised Seller to operate a PoS in the Territory, subject to any prior 
contractual rights of such Authorised Sellers in existence before the Effective Date; 


“Exempt Channels” the Channels listed in section 20 of Schedule 14. For the avoidance of doubt, if Counterparty has also been 
granted rights to operate any PoS in Exempt Channels (as reflected in section 10 of Schedule 14 or in an 
Addendum) any such Grant (as it relates to Exempt Channels only) is always on a Non-Exclusive basis, 
notwithstanding anything differently stated in section 7.a of Schedule 14 or elsewhere; 


“Exit Fee” the amount (if any set out in section 7.h.ii of Schedule 14, or separately agreed in an Addendum) payable by 
a Party terminating this Agreement without Cause, if this right is available under section 7.h of Schedule 14, 
which, if presented as a percentage, it will, unless otherwise specified, be a percentage of the Gross Turnover 
in the latest Operative Period, which is exclusive of any and all withholding tax, value added tax, sales tax, 
goods and services tax or tax of a similar nature payable with respect to such sum within the Territory or any 
other jurisdiction outside of the Territory; 


“First (1st) Right of 
Refusal” 


where the term is used to describe the provisional grant to Counterparty of certain specified rights set out 
in an Addendum (other than what is included in the Grant at the time of this Agreement), it means that the 
Company will invite the Counterparty to submit a competitive proposal before granting any such rights to 
any third party, and that it will favour the Counterparty’s proposal if in its reasonable discretion the 
Counterparty’s proposal is no less competitive than the proposal of any competing third party; Unless 
otherwise specified, rights promised or granted do not include an obligation on Company to not be Active 
(directly or indirectly through the appointment of other Authorised Sellers) in any Exempt Channels. 


“Force Majeure” any reasonably unforeseeable event or circumstance causing a Party to fail to perform its obligations in part 
or at all or in a timely fashion, or which is beyond such Party’s reasonable control, which may include without 
limitation, war, strikes, fuel shortage or unavailability in the marketplace, earthquakes, landslides, tsunamis,  
exceptional or severe weather conditions or generally natural disasters, governmental action, epidemic or 
pandemic (or imminent and credible threat thereof), acts of terrorism, malicious attack to IT networks or 
systems, severe communication problems, work stoppages of government bodies, public agencies, public 
utilities, stoppage or malfunction of the respective electronic communication systems, fire, explosion, perils 
of the sea, flood, drought, war, riot, sabotage, accident, embargo, breakdowns, labour trouble from 
whatever cause or compliance with any unanticipated order, direction or request from any governmental 
agency or office; 


“Franchise Business” the Business (or part thereof) associated with the operation by the Counterparty of Branded PoS solely 
dedicated to the sale of Merchandise, in accordance with the System and using the Company IP; 


“Government Official” includes officers and employees of any national, regional, local, or other government, any private person 
acting for or on behalf of any such government, officers and employees of companies in which a government 
owns an interest, candidates for any political office, political parties and their officials, and officers, 
employees, or representatives of public (quasi-governmental) international organizations; 


“Grant Fee” the amount payable by Counterparty in consideration of the Grant, set out in section 7.b of Schedule 14, 
which is exclusive of any and all withholding tax, value added tax, sales tax, goods and services tax or tax of 
a similar nature payable with respect to such sum within the Territory or any other jurisdiction outside of 
the Territory; 


“Grant” the grant by Company to Counterparty of the right and licence to operate the Business through approved 
PoS in the Territory, subject to the terms of this Agreement (or an Addendum), including without limitation 
clause 2.1,section 7 and 20 of Schedule 14 and clause 22.15; 


“Gross Turnover” the gross receivables derived from all Merchandise and Services sold or rendered by the Business (broken 
down by relevant Channel) during the Operative Period, whether for cash or credit and regardless of 
collection in the case of credit, and income of every kind and nature related to the Business including but 
not limited to, any loss of profits insurance claim; provided, however, that Gross Turnover shall not include 
any value added taxes or other taxes collected from customers by the Counterparty for transmittal to the 
appropriate taxing authority; 


“Hospitality” sales Channel comprising hotel chains, or other organised hospitality provisions (hostels, motels, 
restaurants, cafes, etc.) in which Merchandise is retailed (by operators of such venues) to Consumers who 
happen to be using such hospitality facilities, or made available for use to such Consumers while using such 
hospitality facilities as part of the experience, in consideration for the access and use thereof; 
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“Host Store” the physical retail outlet or physical store (such as a department store, or pharmacy, etc.), inside which a 
SiS is permitted to operate; 


“Host” the operator of the Host Store or, as the case may be, a Platform, being a third party, other than the 
Company or the Counterparty; 


“Improper Conduct” to make, offer or promise to make, or transfer anything of value, directly or indirectly, to any Government 
Official or to any third party for payment to any Government Official to improperly obtain, retain or direct 
business or secure an improper advantage or take any other action, directly or indirectly, to violate Anti-
Corruption Laws prohibiting bribery, extortion, kickbacks, or any other unlawful or unethical business 
conduct; 


“Incoterm” the agreed Incoterm (as defined in the Incoterms 2020) as set out in section 12 of Schedule 14 or as 
otherwise agreed from time to time between the Parties; 


“Initial Term” the period from the Commencement Date of the duration set out in section 7.d of Schedule 14; 


“Insolvency Event” any one of the following: 


1. the other Party suspends, or threatens to suspend, payment of its debts or is unable to pay its 
debts as they fall due or admits inability to pay its debts or (being a company or limited liability 
partnership) is deemed unable to pay its debts, or (being an individual) is deemed either unable 
to pay its debts or as having no reasonable prospect of so doing, in either case, or (being a 
partnership) has any partner to whom any of the foregoing apply; 


2. the other Party commences negotiations with all or any class of its creditors with a view to 
rescheduling any of its debts, or makes a proposal for or enters into any compromise or 
arrangement with any of its creditors other than (being a company) for the sole purpose of a 
scheme for a solvent amalgamation of that other Party with one or more other companies or the 
solvent reconstruction of that other Party; 


3. a petition is filed, a notice is given, a resolution is passed, or an order is made, for or in connection 
with the winding up of that other Party (being a company); 


4. an application is made to court, or an order is made, for the appointment of an administrator, or 
if a notice of intention to appoint an administrator is given or if an administrator is appointed, over 
the other Party (being a company); 


5. the holder of a qualifying floating charge over the assets of that other Party (being a company) 
has become entitled to appoint or has appointed an administrative receiver; 


6. a person becomes entitled to appoint a receiver over all or any of the assets of the other Party or 
a receiver is appointed over all or any of the assets of the other Party; 


7. a creditor or encumbrancer of the other Party attaches or takes possession of, or a distress, 
execution, sequestration or other such process is levied or enforced on or sued against, the whole 
or any part of the other Party’s assets and such attachment or process is not discharged within 14 
days; 


8. any event occurs, or proceeding is taken, with respect to the other Party in any jurisdiction to 
which it is subject that has an effect equivalent or similar to any of the events mentioned in above; 
or 


9. the other Party suspends or ceases, or threatens to suspend or cease, carrying on all or a 
substantial part of its business. 


“Intermediary 
Agreement” 


The agreement referred to in section 1.a of Schedule 4 (and stipulated in section 16.b of Schedule 14); 


“Licensed DN” the domain names, the use of which is licensed by Company to Counterparty (as licensee) pursuant to the 
terms of this Agreement and listed in section 4 of Schedule 14 (or separately in an Addendum), or otherwise 
or from time to time licensed under the separate terms of a domain name license agreement between 
Company (licensor) and Counterparty (licensee); 


“Loss(es)” all losses, liabilities, fines, charges, damages, actions, costs and expenses, professional fees (including legal 
fees actually incurred) and disbursements and costs of investigation, litigation, settlement, judgment, 
interest and penalties; 
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“Manager” the individual responsible for the management of the Business on a day-to-day basis, approved by Company 
in line with clause 9.2, who may be the (or a shareholder or partner of the) Counterparty (depending on 
whether the Counterparty is natural person or a corporation or partnership); 


“Manual” the document or set of documents (whether in print or digital form) comprising the Company’s set of 
technical, operational, branding, marketing, accounting or other, instructions, requirements or parameters, 
to which the Business must adhere to, which the Company may from time to time update and communicate 
to Counterparty; 


“Market” the country, or area, or market, or jurisdiction, in which the Counterparty has its main place of 
establishment; 


“Material Breach” a breach (including an anticipatory breach) that is serious in the widest sense of having a serious effect on 
the benefit which the non-breaching Party would otherwise derive from a substantial portion of this 
Agreement, including in particular a breach of a Material Term. In deciding whether any breach is material 
no regard will be had to whether it occurs by some accident, mishap, mistake or misunderstanding; 


“Material Term” a term of this Agreement, on which the Parties place special importance. For the avoidance the doubt the 
following are Material Terms: clauses 2, 5, 7, 10, 10, 11, 5, 13, 14, 7, 8, 12, 17, 22.8.1, and where applicable, 
the following schedules: Schedule 1, Schedule 2, Schedule 3, Schedule 4, Schedule 6, Schedule 7, Schedule 
8, , Schedule 9, Schedule 12; Schedule 14; 


“Merchandise” any goods relating or incidental to the Business, sourced from Authorised Suppliers, and which (subject to 
limited exceptions) are manufactured and/or marketed under the Brand; 


“Non-Exclusive” where the term is used to describe the Grant of rights in the table in section 7.a of Schedule 14 or in an 
Addendum, it means that the Company may freely (a) sell Merchandise or Services in the Territory; and/or 
(b) appoint any other Authorised Seller to sell Merchandise or Services in the Territory; 


“Office Hours” the period from 9.00 am to 5.00 pm on any Working Day; 


“Opening Hours” the hours during which a PoS is normally open for trade in Territory, subject to Applicable Laws or prevailing 
custom in Territory; 


“Operative Period” each period of twelve (12) consecutive calendar months commencing from the Commencement Date or 
such other date as the Company may designate in writing; 


“Order” a purchase order for the purchase of Merchandise placed by Counterparty (or generally by an Authorised 
Seller) with an Authorised Supplier; 


“Owners” the direct or indirect owners or other financial interest holders of a Party; 


“Party” a party entering into this Agreement, namely Company and Counterparty (and Parties in the plural, when 
referring to both); 


“Performance 
Objectives” 


refers to the development and performance targets agreed upon between the parties in accordance with 
clause 8; 


“Platform Retail” a Platform which does not itself act as a purchaser or seller of goods or services (and conversely cannot act 
as Authorised Purchaser or Authorised Seller – this being the distinguishing feature from a Platform 
Wholesale; 


“Platform Wholesale” a Platform which itself acts as a purchaser or reseller of goods or services (this being the distinguishing 
feature from a Platform Retail; 


“Platform” a website (other than the Website) which is (i) operated by a third party Host (other than Company or 
Counterparty); (ii) presented under such Host’s brand (and not under the Brand or Counterparty’s name); 
and which (iii) functions as a forum (market place) that allows the promotion, advertising and/or sale of 
varied products of varied brands, either on a multi-brand (mixed) layout or on a per-brand dedicated page 
(“e-shop in e-shop” environment); (iv) which may be acting either as a Platform Retail or a Platform 
Wholesale, – whereby the distinguishing feature between the two types is that a Counterparty may sell at 
retail directly to Consumer via a “Platform Retail”, or at wholesale to a Platform Wholesale, which in turn 
sells at retail to Consumers); 
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“Point of Sale” or 
“PoS” 


either a physical (bricks and mortar) retail outlet or store location (Branded Store or a SiS) or an online (e-
commerce) store (Website or Platform) where Counterparty may sell Merchandise to Authorised 
Purchasers, if authorised by the Company in section 10 of Schedule 14 or separately in an Addendum; 


“Previous 
Agreement(s)” 


means any Franchise Agreement, or other related agreement(s) previously signed between the Parties, 
including those set out in section 15 of Schedule 14 (if any); 


“Renewal Fee” the amount prescribed by the Company for the renewal of the Grant which shall not exceed fifty per cent 
(50%) of the then current initial Grant Fee, which is exclusive of any and all withholding tax, value added tax, 
sales tax, goods and services tax or tax of a similar nature payable with respect to such sum within the 
Territory or any other jurisdiction outside of the Territory; 


“Renewal Term” the period set out in section 7.e of Schedule 14, calculated from the day following the expiration of the then 
Current Term; 


“Renewal Window” the period during which Counterparty must submit formal notice requesting the renewal of the Grant, as 
set out in section 7.g of Schedule 14, which is calculated counting back from the due date of expiration of 
the Current Term; 


“Repeat Breach” in any twelve (12) month period: (i) a second or more Material Breach of same Material Term; or (ii) a third 
or more breach of any term, whether same or different, whether Material Term or not and whether or not 
the earlier breach or breaches had been formally notified or cured; 


“Representatives” a Party’s directors and any person working for it or on its behalf, including officers, agents or employees; 


“Repudiatory Breach” a (single) Material Breach which by its nature, or based on the objective intent of the Parties, is not curable. 
For the avoidance of doubt Counterparty’s breach of the following terms will be Repudiatory Breach: clauses  
2.5, 2.6, 7.2, 10, 5, 13, 14, 22.8.1, section 2 of Schedule 1 (where applicable), section 6 of Schedule 2 (where 
applicable) as well as the following: (i) Counterparty’s failure (with reference to clause 8.2) in the reasonable 
opinion of the Company, to achieve the targets set out in the Performance Objectives over the relevant 
Operative Period, and these targets are not met within three (3) months of the Company having provided 
notice in writing to the Counterparty to such effect; and (ii) the failure of the heirs or beneficiaries or 
company directors or Superintendent to transfer the Retired’s interest in the Agreement by the deadline 
set out in section 9.c.i or 9.c.ii of Schedule 2, where applicable; (iii) a change in Applicable Law in Territory 
compelling either Party to an act or omission (as condition for allowing the commercialisation of 
Merchandise in Territory) that is incompatible with the Values (e.g. a new requirement demanding that 
Merchandise or ingredients thereof should be tested on animals); 


“Reserved Territories” any geographic areas comprising markets (which may include entire countries, areas, zones, regions or 
clusters thereof) defined in section 17 of Schedule 14 which Company has reserved exclusively to itself or its 
designee(s) in which Counterparty is hereby precluded from Actively selling Merchandise or providing 
Services via any PoS, which for the avoidance of doubt, unless otherwise specified, include all areas of the 
world: (i) outside the Territory (if the Territory is wholly outside the EEA+) or (ii) outside the EEA+ (if Territory 
is in whole or in part inside the EEA+); 


“Selective Criteria” specific criteria or requirements to which the Business must adhere to  which are designed to preserve the 
image and allure of the Brand and the characteristic presentation of the Merchandise, subject to which a 
retailer or distributor may (if Schedule 1 is applicable) be selected or approved to operate as an Authorised 
Seller, as such requirements are set out in this Agreement (and particularly the Schedules thereto) or as 
communicated by the Company from time to time; 


“Selective Network” the network of Authorised Sellers in (i) the Territory (if the Territory is wholly outside the EEA+) or (ii) in the 
EEA+ (if Territory is in whole or in part inside the EEA+); 


“Services” all services provided in accordance with the System and/or by reference to the Brand; 


“Shop-in-Shop” or 
“SiS” 


such bricks and mortar retail outlet(s) comprising a Brand Area inside a Host Store, with a design layout 
prescribed or approved by Company, which typically also includes a till, Branded shop-fittings and 
furnishings as well as Branded marketing material and stock of Merchandise, as from time to time may be 
approved by the Company in writing, in Company’s sole discretion, which may be operated either as a 
Concession or as a Branded Corner; 
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“SiS Agreement” an agreement, on terms prescribed or approved by the Company, that is entered into between the 
Counterparty and the Host pertaining to the operation of a SiS (whether Branded Corner or Concession) in 
the Territory; 


“Social Selling” sales Channel (intrinsic to Direct Selling) in which Direct Sellers are expected to leverage inter-personal 
relations established in context of Direct Selling, so as to reach out to a broader group of Consumers, via the 
use of approved social media, where orders may be taken remotely and processed by such Direct Sellers in 
the context of their terms of engagement; 


“Sole Appointment” where the term is used to describe the Grant of rights in the table in section 7 of Schedule 14, or in an 
Addendum, it means that, save in Exempt Channels, the Company: will NOT: (i) itself be Active in the 
Territory; or (ii) appoint any other Authorised Seller with similar rights with a main place of establishment 
and specific focus in the Territory to operate in the Territory, but without any obligation to prevent its other 
Authorised Sellers (with a main place of establishment whether inside or outside the Territory) from selling 
freely across border in the Territory, whether remotely or through other arrangements; 


“Staff” any individual such as the Manager and all other employees of the Counterparty employed to operate the 
Business; 


“Subject to Contract” where the term is used to describe the grant of certain specified rights as set out in Schedule 14 or in an 
Addendum, it means that the Company may grant to Counterparty such rights, at its sole discretion, on 
condition that the Parties separately agree the relevant commercial terms and particulars, on the basis of a 
separate Addendum, and with effect from the Addendum effective date set out therein, provided that 
neither Party will be bound by such grant, until such Addendum is freely duly signed by both Parties; 


“Sub-Licensee” a person or entity Downstream in the Distribution Chain, relevant to Counterparty, to whom Counterparty 
is explicitly permitted by Company (by written approval in writing issued on a case by case basis) to sub-
license the Grant(s) and to whom Counterparty may sell (at wholesale) Merchandise, for the purpose of 
onward commercialisation by Sub-Licensee via approved PoS by way of appropriate sub-licensing, as may 
be prescribed by Company , pursuant to the terms of this Agreement; whereupon the provisions of Schedule 
4 and/or Schedule 5 will apply as indicated in section 1.b or section 1.c of Schedule 14 respectively; 


“System” the distinctive business format and method developed and implemented by the Company, pertaining to the 
Franchise Business, utilising and comprising the Company IP and certain standard operational procedures, 
plans, directions, specifications, technology (including without limitation software and hardware), methods 
and procedures, management and other methods (including methods relating to personnel and employee 
recruitment, performance, appraisal, evaluation and remuneration), the CoC or other relevant codes of 
conduct when dealing with customers, suppliers and advertising techniques, the B Corporation Principles, 
the Values, customer loyalty schemes, customer relationship management strategies and identification 
schemes, E-Commerce operational or other guidance, the Manual, all or any of which may from time to time 
be improved or amended by the Company pursuant to section 4.f of Schedule 2; 


“Term” the period from the Effective Date until the expiration or termination of this Agreement, which unless earlier 
terminated under its terms, includes, where applicable, the Initial Term and any Renewal Term(s); 


“Territory” has the meaning ascribed in section 5 of Schedule 14, but excluding in any event the Reserved Territories 
(section 17 of Schedule 14); 


“Tier” A level of distribution in the Distribution Chain, whereby Company occupies Tier Zero; 


“Travel Retail” sales Channel comprising stores or outlets (i) in areas dedicated to travel, and/or used by customers with a 
travel ticket (including without limitation outlets in airports, stations or ports located after the check-in desk; 
on board aircraft, boats and ferries); or (ii) located in tax-exempt (including down town stores), free trade 
zones or cross-border areas (former duty-free areas); and/or (iii) other areas with restricted access, such as 
areas designated to personnel from the armed forces, diplomatic corps, airline or shipping companies) 


“Unfit Product” any Merchandise which is adulterated, tainted, contaminated, spoiled, unsafe, hazardous, expired, not of 
satisfactory quality or otherwise unfit to be used for its intended purpose or otherwise declared by the 
Company in writing to be unfit for sale; 


“Upstream” (when comparing two different Tiers occupying different levels in the Distribution Chain) describes a Tier 
that is more proximate to Tier Zero, relevant to another Tier that is more remote (which is, in comparison, 
Downstream). For instance, Tier 1 is Upstream relevant to Tier 2; 
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“User Interface” the quasi-permanent structures of the Website, such as navigation bars and page templates, which affect 
cosmetic appearance and cannot be changed without technical intervention; 


“Values” the Company’s corporate social responsibility values, historically associated with the Brand, and the System 
and as from time to time reflected in the CoC or communicated and updated by the Company, which may 
include any of the following: the B Corporation Principles, protecting the environment, promoting self-
esteem, opposing animal testing in the cosmetics industry, promoting human rights, and promoting 
community fair trade, and such other issues as the Company may from time to time highlight; 


“Website” a mono-Branded website (other than a Platform or Brand Area thereat) located at or linked to the Licensed 
DNs, (or other computerized electronic or digital remote-entry advertising or ordering apparatus capable of 
accepting orders, including mobile communications technology) which contains publicly available 
information dedicated solely to the Merchandise, and presented solely under the Brand, allowing for a 
mono-branded online (or mobile) environment, and which may be used by Counterparty under license for 
marketing purposes and/or E-Commerce. 


“Working Day” a day other than a Saturday, Sunday or public holiday in Market, when banks are open for business; 


“year” the period from a given date until the day prior to the following anniversary thereof and if reference is to a 
calendar year, the period from 1st January to 31st December; if reference is to a contract year, reference is 
from the Commencement Date, or anniversary thereof to the day before the following anniversary thereof; 
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Schedule 14 PARTICULARS 


1. Type of Agreement: 


a. Should Counterparty be prohibited 
from selling Merchandise to a reseller 
who is not an Authorised Seller? 


YES ☒                                        NO ☐ 


(if YES, then this is a Selective Distribution Agreement. Schedule 1 is applicable 
and Agreement title in section 1.e below should include the descriptive: 
“Selective”) 


b. Is Counterparty allowed to sub-license 
the Grant? 


YES ☒                                        NO ☐ 


(if YES, then this is a Master Agreement.  Schedule 4 applies and Agreement 
title in section 1.e below should include the descriptive: “Master”, provided it 
is Tier 1) 


c. Does the Business include a Franchise 
Business, concerning operation of 
“Branded PoS”? 


YES ☒                                        NO ☐ 


(if YES, then this is a Franchise Agreement. Schedule 2 is applicable and 
Agreement title in section 1.e below should include the descriptive: 
“Franchise”. If not, the Agreement should be described by the generic 
descriptive: “Distribution”) 


d. Tier: Tier 1 


(if Agreement is Tier 2 or Tier 3, thereby concerning the rights and obligations 
of Sub-Licensees, then sections 1 and 2 of Schedule 5  respectively apply – 
irrespective of choice in section 1.b above – and Agreement title in section 1.e 
below should be described by the descriptive “Sub”) 


e. CHOOSE AGREEMENT TITLE, based on 
cumulative choices made in sections 
1.a to 1.d above: 


Selective Master Distribution & Franchise Agreement 


 


2. Parties: 


Company Name THE BODY SHOP INTERNATIONAL LIMITED 


Company Registered Address THE BODY SHOP INTERNATIONAL LIMITED (d/b/a THE BODY SHOP) a company incorporated in 
England and Wales with registered address at Watersmead, Littlehampton, West Sussex, BN17 
6LS and company number 1284170 


Company Notices Address 1 


(clause 18) 


THE BODY SHOP INTERNATIONAL LIMITED (d/b/a THE BODY SHOP) a company incorporated in 
England and Wales with registered address at Watersmead, Littlehampton, West Sussex, BN17 
6LS and company number 1284170 


to the attention of: Chief Executive Officer 


Company Notices Address 2 


(copy to – if applicable) 


THE BODY SHOP INTERNATIONAL LIMITED (d/b/a THE BODY SHOP) a company incorporated in 
England and Wales with registered address at Watersmead, Littlehampton, West Sussex, BN17 
6LS and company number 1284170 


to the attention of: Company Secretary 


Signatory 1 Name: Ian Bickley 


Signatory 1 Title: Director 


Signatory 2 Name: Peter O’Byrne 


Signatory 2 Title: Company Secretary 


  


Counterparty Name The Body Shop Canada Limited 
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Counterparty Registered Address 155 Wellington Street West, Toronto, Ontario, M5V 3J7 


Country of Incorporation of 
Counterparty 


Canada 


Counterparty Notices Address 1 


(clause 18) 


1 Yorkdale Road, Suite 510, Toronto, Ontario, M6A 3A1, Canada 


To the attention of: General Manager 


Counterparty Notices Address 2 


(copy to – if applicable) 


Choose an item. 


To the attention of: Choose an item. 


Counterparty Company Number 417311-2 


Signatory 1 Name: Jordan Searle 


Signatory 1 Title: Director 


Signatory 2 Name: Benoit Mennegand 


Signatory 2 Title: Director 


  


3. Brand: 


THE BODY SHOP; ;   
☒ 


                                                                                                                                                                                                                                                            


4. Licenced DNs:  theboyshop.ca 


5. Territory: Canada 


6. Currency: CAD$ 


7. Grant: 


a. Type / Scope of Grant: Non-Exclusive (subject to section 20 of this Schedule 14) 


b. Grant Fee: NIL 


c. Commencement Date: 12th May 2022 


d. Initial Term: five (5) years from the Commencement Date 


e. Renewal Term: five (5) years from the expiration of the Current Term (Initial Term or previous Renewal Term as the case 
may be) 


f. Number of Renewal Terms: one (1) 


g. Renewal Window:  9-6 months 


h. Can a Party terminate Agreement without Cause? YES. If YES, then termination without Cause to be subject to: 


i. Termination Notice: twelve (12) months effective at any time after the Initial Term 


ii. Exit Fee: 50% 


8. Statement: 


a. Authorised Seller Statement (section 5 of Schedule 1):  


“This business is operated by  The Body Shop Canada Limited, who is a THE BODY SHOP Authorised Seller”. 


b. Franchise Statement (section 2 of Schedule 2):  


“This is a THE BODY SHOP franchise operated by The Body Shop Canada Limited under a licence.” 


9. Disclosure of Business Interests (section 7 of Schedule 2):  
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 NIL 


10. Approved PoS locations: 


a. Branded Stores:  Aberdeen Mall 


Avalon Mall 


Bayshore Shopping Centre 


Bayview Village Shopping 
Centr 


Bloor West Village 


Bower Place 


Bramalea City Centre 


Cambridge Centre 


Carlingwood Mall 


Cataraqui Town Centre 


Champlain Place 


Charlottetown Mall 


Chinook Centre 


Conestoga Mall 


Cookstown Outlets 


Coquitlam Centre 


Corner Brook Plaza 


Cornwall Centre 


Crossiron Mills 


Devonshire Mall 


Dufferin Mall 


Eastgate Square 


Erin Mills Town Centre 


Fairview Mall 


Fairview Park Mall 


Georgian Mall 


Guildford Town Centre 


Halifax Shopping Centre 


Hillcrest Mall 


Hillside Shopping Centre 


Intercity Shopping Centre 


Kildonan Place 


Kingsway Mall 


Lambton Mall 


Lansdowne Place 


Lawson Heights Mall 


Limeridge Mall 


Lloyd Mall 


Londonderry Mall 


Lougheed Mall 


Lynden Park Mall 


Mapleview Shopping Centre 


Market Mall 


Markville Shopping Centre 


Masonville Place 


Mayfair Shopping Centre 
(Premises No.N119) 


Mayflower Mall 


Mcallister Place 


Mcarthurglen Designer 
Outlet 


Medicine Hat Mall 


Metropolis At Metrotown 


Mic Mac Mall 


Midtown Plaza 


New Sudbury Centre 


Northgate Square Shopping 
Cent 


Oakville Place 


Orchard Park 


Oshawa Centre 


Ottawa Outlets 


Outlet Collection At 
Edmonton 


Outlet Collection At 
Winnipeg 


Pacific Centre 


Park Place Shopping Centre 


Park Royal Shopping Centre 


Pen Centre 


Pickering Town Centre 


Pine Centre 


Place D'Orleans 


Polo Park Shopping Centre 


Prairie Mall 


Queen Street East 


Quinte Mall 


Regent Mall 


Richmond Centre 


Rideau Centre 


Scarborough Town Centre 


Semiahmoo Centre 


Sevenoaks Shopping Centre 


Sherway Gardens 


Sherwood Park Mall 


Shoppers Mall Brandon 


Shops At Don Mills 


Southcentre 


Southgate Centre 


Southland Mall 


Square One Shopping Centre 


St. Albert Centre 


St. Laurent Centre 


St. Vital Centre 


Station Mall 


Stone Road Mall 


Sunnyside Mall 


Sunridge Mall 


The Centre 


The Core (Calgary Eaton 
Centre 


The Outlet Collection At 
Niaga 


Timmins Square 


Toronto Eaton Centre 


Toronto Pearson 
International 


Toronto Premium Outlets 


Truro Mall 


Upper Canada Mall 


Vaughan Mills 


Village Green Centre 


West Edmonton Mall 


White Oaks Mall 


Willowbrook Shopping 
Centre 


Woodgrove Centre 


Yorkdale Shopping Centre 


 


b. Branded Corners:  Shoppers Drugsmart 


c. Concessions:  Subject to Contract 


d. Website: a Branded Website hosted on the Licenced DN 


e. Platforms:  Amazon (Canada) & Shoppers Drugsmart 
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f. Other: N/A 


11. Manager (clause 9.2): the Canada country manager from time to time appointed 


12. Incoterm (clause 7.4.1): DAP Wake Forest Incoterms 2020 


13. Business Development Plan (clause 8.1):   


 tbc 


14. Details1 of processing of Personal Data (section 3 of Schedule 9): 


a. With reference to section 2.a of 
Schedule 9 does either Party act as Data 
Processor on behalf of the other, being 
the Data Controller)? 


YES ☐                                        NO ☒ [point addressed under separate group 


agreement] 


(if YES, then populate sections 14.d to 14.h below, if not, leave the fields below 
blank) 


b. Which party is the Data Controller? Choose an item. 


c. Which party is the Data Processor? Choose an item. 


d. Categories of data subjects: Where applicable, the Personal Data processed concerns end customers 
(Consumers of Merchandise), i.e. it primarily involves Customer Data. 


e. Subject-matter of the processing: [Insert description of the services provided to Data Controller by Data Processor 
or refer to existing clause setting this out]. 


f. Nature and purpose of the processing: Data Processor collects, processes and uses the Personal Data of the data 
subjects on behalf of Data Controller in order to [insert brief description of 
nature and purpose of processing or reference existing explanation] as further 
described in the Agreement. 


g. Type of Personal Data: The Personal Data collected, processed and used by Data Processor on behalf 
of Data Controller concerns [please insert types of Personal Data collected and 
processed by Data Processor, e.g. name, email address, home address, phone 
number]. 


h. Special Categories of Data (if relevant): [The Personal Data transferred concerns [Insert details of any special categories 
of data collected and processed]] / [The processing of Special Categories of Data 
is not anticipated]. 


 


15. Previous Agreement(s) (which are superseded under clause 22.9): (1) Master Franchise Agreement (Canada) of 4 December 2015 
with Commencement Date 13 May 2012 and related Side Letter; (2) Domain Name Licence Agreement of 01 November 2009; (3) 
The e-Commerce Agreement for Canada of 24 November 2016; (4) the market support letter of 19 September 2016. 


16. Upstream Agreements (if applicable): 


a. Master (Tier 1) Agreement (between Company and Counterparty, vis-à-vis Counterparty 2, as referenced in section 1.a 
and 2.a of Schedule 5): N/A 


b. Intermediary (Tier 2) Agreement (between Counterparty and Counterparty 2, vis-à-vis Counterparty 3, as referenced in 
section 2.a of Schedule 5: N/A 


17. Reserved Territories: as defined 


18. Summary of Applicable Schedules: 


Schedule #: 1 2 3 4 5 6 7 8 9 10 11 12 13 14 


Applicable ☒ ☒ ☒ ☒ ☐ ☒ ☒ ☒ ☒ ☒ ☒ ☒ ☒ ☒ 


                                                                        


1 This section 14 of this Schedule 14 should only be populated if section 2.a of Schedule 9 is applicable. 
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Not Applicable ☐ ☐ ☐ ☐ ☒ ☐ ☐ ☐ ☐ ☐ ☐ ☐ ☐ ☐ 


19. Software (s. 13 of Schedule 2): 


Software AccordFT File Transfer Client and associated components.    


Data is transferred using FTP over SSL (Secure FTP ). 


Hardware Windows Server 2008 or higher Sun JRE 1.5 or higher 500MB RAM 


150MB Disk space on system drive (C:) 


NOTE: Hardware is to be provisioned by the Counterparty. 


NOTE: A clean build is highly recommended to avoid any support issues with may arise due to previously installed 
software. 


Network / 
Firewall 


Outbound traffic to “accordft.thebodyshop.com” on Port 29105 


Outbound traffic to “accordft.thebodyshop.com” on Port range 2100 - 3100 Inbound traffic from 
“mailhost2.thebodyshop.com” on Port 29107 Outbound traffic on Port 25 (SMTP) 


NOTE: A static, public facing IP address for the Counterparty hardware is highly recommended.  See also Remote 
Support. 


Remote 
Support 


To provide effective remote support Company recommends that remote access is allowed from 
“mailhost2.thebodyshop.com” to the Counterparty hardware using Microsoft Remote Desktop or other agreed 
technology such as TeamViewer. This will allow Company technical resources to diagnose any faults remotely. 


NOTE : If this facility is not available the ability for Company to provide remote support will be severely hampered. 


Other Windows firewall disabled or application added as an exception AntiVirus configuration should allow use of Port 
25 (SMTP) 


An account with local administrator privileges will be required to run the AccordFT client. 


The AccordFT client runs as a Windows service, the Counterparty hardware should remain in an “on” state. 


 


20. Exempt Channels: Travel Retail; Hospitality; E-Commerce; catalogue sales; or any other remote selling channel. 


21. Checklist: 


 Collateral (clause 2.6) 


 Confidentiality & Non-Compete (section 6 of Schedule 2) 


 information under section 4.a of Schedule 3 for existing Branded Stores 
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This is Exhibit “D” referred to in the Affidavit of Jordan Searle 
sworn by Jordan Searle at the City of Toronto, in the Province 
of Ontario, before me on March 1, 2024 in accordance with 
O. Reg. 431/20, Administering Oath or Declaration Remotely. 


Frank Gillies, a Commissioner, etc., Province of Ontario, while 
a Student-at-Law. Expires April 27, 2025. 


 


Commissioner for Taking Affidavits (or as may be) 


FRANK GILLIES 
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CONFIDENTIAL


Dated              December 2023 


Lender 


AURELIUS IV UK ACQUICO SEVEN LIMITED 


Borrower 


THE BODY SHOP INTERNATIONAL LIMITED


Loan agreement 
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THIS AGREEMENT is dated  December 2023 and made by: 


(1) AURELIUS IV UK ACQUICO SEVEN LIMITED, a company registered in England and Wales with 


company number 01284170, whose registered address is at 6th Floor, 33 Glasshouse Street, 


London, United Kingdom W1B 5DG (the Lender); and 


(2) THE BODY SHOP INTERNATIONAL LIMITED, a company registered in England and Wales with 


company number 01284170, whose registered address is at Watersmead, Littlehampton, West 


Sussex BN17 6LS (the Borrower). 


IT IS AGREED as follows: 


1 Definitions 


The following terms shall have the following meanings: 


Acquisition means the acquisition by the Purchaser of the entire issued share capital of the 


Target. 


Canadian Obligor means The Body Shop Canada Limited, incorporated in the province of 


Ontario, Canada with registered number 417311-2. 


Canadian Security means a general security agreement and (in respect of the province of 


Quebec) a hypothec, each executed by the Canadian Obligor. 


Charge over Shares means a charge or pledge over the shares in a member of the Group, 


executed by an Obligor in favour of the Lender. 


Debenture means the all-asset debenture dated on or about the date of this Agreement between 


the Lender and the Borrower.  


EBITDA means the consolidated operating profit of the Group before interest, taxation, 


depreciation or amortisation, as determined by the Lender from time to time. 


Event of Default means an event of default as set out in clause 10.1 below. 


Facility has the meaning given to it in Clause 4.1.


Facility Limit means GBP 2,720,741.98 (two million, seven hundred and twenty thousand, seven 


hundred and forty one pounds and 98 pence).


Finance Documents means this Agreement, the Security Documents, the Guarantee, the 


Intercreditor Deed and any other document designated as a "Finance Document" by the Lender 


and the Borrower. 


Group means the Parent and its subsidiaries from time to time. 
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Guarantee means any guarantee entered into by the Canadian Obligor, the US Obligor and/or 


any other member of the Group in favour of the Lender. 


Intercreditor Deed means any intercreditor deed entered into after the date of this Agreement 


between, among others, the Lender, the Borrower and a Senior Lender. 


Loan has the meaning given to it in Clause 5.3.


Material Adverse Effect means any event or circumstance which has in the opinion of the Lender 


(acting reasonably) a material adverse effect on (a) the business, operations or financial condition 


of the Borrower, an Obligor or a Material Company or (b) the ability of an Obligor to perform its 


obligations under the Finance Documents or any Senior Facilities Agreement; or (c) the validity 


or enforceability of, or the effectiveness or ranking of any security granted or purported to be 


granted pursuant to any of the Finance Documents. 


Material Company means the Borrower, an Obligor and/or a subsidiary of the Parent that has 


earnings before interest, tax, depreciation and amortisation calculated on the same basis as 


EBITDA representing 5 per cent. or more of EBITDA or has net assets or turnover (excluding 


intra-group items) representing 5 per cent. or more of the net assets or turnover of the Group, 


calculated on a consolidated basis. 


Obligors means the Borrower, the US Obligor, the Canadian Obligor and any other member of 


the Group which enters into a Guarantee or gives security to the Lender. 


Parent means the Target. 


Purchaser means Aurelius IV UK Acquico Eight Limited. 


Sale and Purchase Agreement means the sale and purchase agreement dated 13 November 


2023 entered into between Natura Cosmeticos S.A. as seller and the Purchaser in respect of the 


Acquisition. 


Security Documents means the Debenture, each Charge over Shares, the US Security 


Documents, the Canadian Security Documents and any other document, agreement or deed 


creating security over the assets of an Obligor in favour of the Lender. 


Senior Facilities Agreement means any facility agreement entered into after the date of this 


Agreement between a Senior Lender and the Borrower. 


Senior Lender means any third party bank, fund or financial institution providing loan facilities to 


the Borrower. 


Target means Natura (Brasil) International B.V. 


Termination Date has the meaning given to it in Clause 8.2 below. 
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Transaction Security means the security created by the Security Documents. 


US Obligor means Buth-Na-Bodhaige, Inc., incorporated in Virginia, United States of America 


with Federal identification number 22-2883487. 


US Property means the property at 5036 One World Way, Wake Forest, North Carolina 27587 


owned by the US Obligor. 


US Security means in respect of the US Obligor, (1) a pledge and security agreement executed 


by (A) the Borrower and (B) the US Obligor and (2) a legal mortgage over the US Property. 


2 Interpretation 


2.1 In this Agreement: 


(a) the headings are inserted for convenience only and do not affect the interpretation of this 


Agreement; 


(b) references to clauses and schedules are to clauses of, and schedules to, this Agreement; 


(c) references to this Agreement, or any other document are to this Agreement or that 


document as from time to time amended, restated, novated, or replaced, however 


fundamentally; 


(d) references to a person include an individual, firm, company, corporation, unincorporated 


body of persons and any government entity; 


(e) words importing the plural include the singular and vice versa;  


(f) references to any enactment include that enactment as re-enacted; and, if an enactment is 


amended, any provision of this Agreement which refers to that enactment will be amended 


in such manner as the Lender, after consultation with the Borrower, determines to be 


necessary in order to preserve the intended effect of this Agreement;  


(g) an Event of Default is “continuing” if it has not been remedied or waived (with such remedy 


or waiver being confirmed by the Lender in writing); and  


(h) references to a business day means a day (other than a Saturday or a Sunday) on which 


banks are open for general banking business in Luxembourg, London and Munich. 


3 Intercreditor Deed 


3.1 This Agreement is subject to the terms and conditions of the Intercreditor Deed.  


3.2 In respect of the due dates of repayment and interest payment and the other provisions of this 


Agreement, the pertinent provisions of the Intercreditor Deed shall take precedence over the 
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provisions of this Agreement to the extent there is a conflict between the terms of the Intercreditor 


Deed and the terms of this Agreement. 


4 The Facility 


4.1 The Lender will make available to the Borrower a GBP 2,720,741.98 secured term loan facility 


(the Facility).  Its obligation to do so is subject to the terms of this Agreement.  


4.2 The purpose of the Facility is to assist the Purchaser with funding the Acquisition. For this 


purpose, the Borrower may on-lend the proceeds of any Loan to the Purchaser. 


4.3 The obligations of the Borrower under this Facility are guaranteed pursuant to the Guarantee and 


secured in favour of the Lender pursuant to the Security Documents. 


5 Availability and Drawdown 


5.1 The Facility will be available at any time from the date of this Agreement subject to the satisfaction 


of the conditions set out in Clause 5.2 below.  


5.2 The Lender's obligation to pay each Loan is subject to the following conditions: 


(a)  no Event of Default has occurred and is continuing or will result from the advance of the 


Loan; 


(b) the Lender has received all of the documents and evidence listed in clause 6 (Conditions 


Precedent) in form and substance satisfactory to it; and 


(c) the Sale and Purchase Agreement is unconditional (save for payment of the consideration).  


5.3 Once the conditions set out at Clause 5.2 above have been satisfied, the Borrower shall be 


entitled to draw any amount (each a “Loan”) provided that all Loans at the time immediately prior 


to Utilisation do not exceed the Facility Limit. 


6 Conditions Precedent 


The Borrower must deliver to the Lender: 


6.1 the Debenture, duly executed by the Borrower; 


6.2 a Charge over Shares in respect of the shares in the capital of the Canadian Obligor, duly 


executed; 


6.3 such documents of title and/or notices of assignment in relation to the assets charged or assigned 


under the Debenture and the Charge over Shares as the Lender may require; 


6.4 the Guarantee, duly executed by the Borrower, the US Obligor and the Canadian Obligor; 
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6.5 such board and shareholder resolutions as the Lender may require for each Obligor which is party 


to a Finance Document; 


6.6 a copy of the constitutional documents of the Borrower; 


6.7 a certificate of a director of the Borrower giving such confirmations as the Lender may require; 


6.8 in respect of the US Obligor, (1) the US Security (other than in respect of the US Property) (2) 


satisfactory UCC lien searches (3) such board and shareholder resolutions as the Lender may 


require (4) an officer’s certificate and (5) any other documents recommended by the Lender’s US 


counsel; 


6.9 in respect of the Canadian Obligor, (1) a general security agreement (2) satisfactory pre-emptive 


PPSA registrations (3) satisfactory lien searches and (4) any other documents recommended by 


the Lender’s Canadian counsel; 


6.10 the upstream loan agreement between the Borrower and the Purchaser; and 


6.11 a copy of any other authorisation, or other document, opinion or assurance which the Lender 


considers necessary or desirable. 


7 Conditions Subsequent 


The Borrower must ensure that: 


7.1 within 30 days of the date of this Agreement, the US Obligor executes and delivers to the Lender 


a legal mortgage of the US Property in a form satisfactory to the Lender, together with such 


ancillary documents, filings and resolutions as the Lender may require; 


7.2 within 30 days of the date of this Agreement, the Canadian Obligor executes and delivers to the 


Lender a hypothec in a form satisfactory to the Lender together with such ancillary documents 


and filings as the Lender may require; and 


7.3 if requested by the Lender, within 30 days of such request, the Borrower procures that any other 


member of the Group becomes an Obligor by delivering to the Lender such security documents 


(including a Charge over Shares), guarantees, resolutions and ancillary documents as the Lender 


may require. 


8 Repayment 


8.1 Subject to the Intercreditor Deed, the Borrower may repay the Facility at any time. 


8.2 The Borrower will repay all Loans, together with any interest and fees outstanding in respect 


thereof, in full on the date falling three years and three months following the date of this 


Agreement, on which date the Facility shall terminate (the Termination Date). If however, the 
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Facility is not repaid in full on such date, the Facility shall automatically extend by one additional 


year. 


9 Interest  


9.1 The Borrower will pay interest in arrears on the Loan at the rate of 8.5% per annum. 


9.2 Interest will accrue from day to day on the aggregate outstanding balance of the Loan under the 


Facility.  It will be calculated on the basis of actual days elapsed and a 365 day year.    


9.3 Subject to clause 9.4, interest on the Loan will be paid on the Termination Date. 


9.4 Interest and any fees payable under this Agreement (including default interest under clause 9.5) 


shall be capitalised and added to the outstanding principal amounts of the Loan on the last London 


business day of each calendar month, with interest and fees accruing on such capitalised 


amounts, until such date that all outstanding amounts under the Finance Documents are repaid 


(including outstanding amounts both before and after judgment). 


9.5 If an Event of Default occurs and so long as the same is continuing, the Lender may accrue 


interest on all amounts owing under the Finance Documents while such Event of Default is 


continuing (both before and after judgment) compounded at a rate which is 7% per annum higher 


than the rate payable under clause 9.1. Any interest accruing under this clause 9.5 shall be 


immediately payable by the Borrower on demand by the Lender at the option of the Lender. 


10 Events of Default 


Identity of Events of Default  


10.1 Each of the matters listed in the rest of this clause 10.1 is an event of default: 


(a) the Borrower fails to pay any amount payable by it under this Agreement in the manner 


stipulated. 


(b) an Obligor breaches any provision of a Finance Document. 


(c) an event of default (howsoever defined) occurs under a Senior Facilities Agreement. 


(d) an Obligor becomes insolvent or unable to pay its debts. 


(e) an Obligor ceases to carry on business, stops payment of its debts or any class of them or 


enters into any compromise or arrangement in respect of its debts or any class of them; or 


any step is taken to do any of those things. 


(f) an Obligor is dissolved or enters into liquidation, administration, administrative 


receivership, receivership, a voluntary arrangement, a scheme of arrangement with 
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creditors or bankruptcy or any step is taken by any person with a view to any of those 


things. 


(g) any judgment or order against an Obligor is not stayed or complied with within 14 days. 


(h) any execution, sequestration or other enforcement action is commenced against any of the 


assets of an Obligor and is not discharged within 7 days.  


(i) any analogous or similar procedure to those mentioned in clauses 10.1(e) to (h) occurs or 


is taken in any jurisdiction. 


(j) any steps are taken to enforce any security interest, proprietary interest or contractual right 


having the commercial effect of a security interest, over any assets of an Obligor. 


(k) it becomes unlawful for an Obligor to perform any of its obligations under the Finance 


Documents, or for the Lender to provide or continue to provide the Facility. 


(l) any Finance Document ceases to be valid, binding or enforceable. 


(m) any representation in Clause 13 is untrue, incorrect or deemed not to be made correctly 


made. 


(n) any event or circumstance occurs which has or is reasonably likely to have a Material 


Adverse Effect. 


Consequences of an Event of Default  


10.2 Subject to the Intercreditor Deed, if an Event of Default has occurred pursuant to clause 10.1 and 


is continuing, the Lender may at any time, by giving notice to the Borrower: 


(a) terminate the Facility (thereby reducing the Facility to zero);  


(b) demand repayment of all or any part of any Loan and payment of any other amounts 


accrued, due, owing or payable under this Agreement;  


(c) declare that all or any part of any Loan is repayable, and any other amounts accrued under 


this Agreement are payable, on demand by the Lender at any time;  


(d) make demand under the Guarantee; and/or 


(e) exercise its rights and remedies under the Security Documents. 


10.3 For the avoidance of doubt, if an Event of Default has occurred pursuant to clause 10.1 and is 


continuing, the Borrower shall have no ability, right, title or claim to utilise any Loan. 
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11 Payments 


11.1 Each payment to be made by the Borrower under this Agreement will be made in full, without any 


set-off or deduction. 


11.2 If the Borrower is required to make a deduction in respect of tax from any payment for the account 


of the Lender under this Agreement, the amount payable by the Borrower will be increased to the 


extent necessary to ensure that, after such deduction has been made, the Lender receives (and 


is able to retain) a net sum equal to the amount which it would have received had no such 


deduction been required to be made. 


12 Costs and indemnities 


12.1 The Borrower will reimburse the Lender on demand in respect of all legal and other expenses 


incurred by it, before or after the date of this Agreement, in connection with this Agreement. 


12.2 The Borrower shall indemnify the Lender against any cost, loss or liability incurred by it as a result 


of: 


(a) the occurrence of an Event of Default; 


(b) the taking, holding, protection or enforcement of the Transaction Security; and 


(c) the exercise of any of the rights, powers, discretions and remedies vested in the Lender by 


the Finance Documents or by law. 


13 Representation and warranties 


The Borrower makes the following representations and warranties to the Lender on the date of 


this Agreement and on the date of utilisation of each Loan: 


13.1 Status: It is a limited liability company, duly incorporated and validly existing under the laws of 


England and it has the power to own its assets and carry on its business as it is being conducted. 


13.2 Binding obligations: The obligations assumed by it in the Finance Documents are legal, valid, 


binding and enforceable obligations. 


13.3 Non-conflict with other obligations: The entry into and performance by it of, and the transactions 


contemplated by, the Finance Documents do not and will not conflict with any law or regulation 


applicable to it or its constitutional documents. 


13.4 Power and authority: It has the power to enter into, perform and deliver, and has taken all 


necessary action to authorise its entry into, performance and delivery of, the Finance Documents 


to which it is or will be a party and the transactions contemplated by those Finance Documents. 
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14 Further assurance 


The Borrower will take (and in the case of the Obligors, will procure the taking of) all such action 


(including making all filings and registrations) as may be necessary for the purpose of the creation, 


perfection, protection or maintenance of any right, obligation conferred or intended to be conferred 


on the Lender by or pursuant to the Finance Documents. 


15 Assignment 


15.1 The Borrower may not transfer (either by assignment or novation) any of its rights or obligations 


under this Agreement without the prior written consent of the Lender. 


15.2 The Lender may assign any of its rights (or transfer by novation any of its rights and obligations) 


under any Finance Document.  


16 Partial invalidity 


If, at any time, any provision of this Agreement is or becomes illegal, invalid or unenforceable in 


any respect under any law of any jurisdiction, neither the legality, validity or enforceability of the 


remaining provisions nor the legality, validity or enforceability of such provision in any other 


respect or under the law of any other jurisdiction will be affected or impaired in any way. 


17 Notices 


Any notice or other communication to a party to this Agreement must be in writing.  It must be 


addressed for the attention of such person, and sent to such address, fax number or email 


address as that party may from time to time notify to the other party.  It will be deemed to have 


been received by the relevant party on receipt at that address, fax number or email address. 


18 Law and jurisdiction 


18.1 This Agreement shall be governed by and construed in accordance with the laws of England. The 


courts of England, have non-exclusive jurisdiction to settle any dispute arising out of or in 


connection with this Agreement (including a dispute relating to any non-contractual obligation 


arising out of or in connection with either this Agreement or the negotiation of the transaction 


contemplated by this Agreement). 


18.2 If a provision of this Agreement is or becomes invalid, illegal or unenforceable or if an illegal or 


unenforceable provision affects the entire nature of this Agreement, each Party shall use its best 


endeavours to promptly negotiate a legally valid replacement provision. 


18.3 This Agreement and any other documents referred to in this Agreement constitute the entire 


agreement and understanding between the Parties in respect of the subject matter of this 


Agreement. 
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18.4 With the exception of the Parties, no other person has a right to claim a beneficial interest in this 


Agreement or in any rights occurring by virtue of this Agreement.  


THIS AGREEMENT has been entered into on the date stated at the beginning of this Agreement
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EXECUTED  ) 


for and on behalf of ) 


AURELIUS IV UK ACQUICO SEVEN  ) 


LIMITED ) 
 ) ........................................................ 


 Authorised signatory 


 


 


 


 


 


 


 


Doreen Alldread
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EXECUTED  )  


for and on behalf of ) 


THE BODY SHOP INTERNATIONAL ) 


LIMITED ) 
  ........................................................ 


 Authorised signatory 


 


 


 


 ........................................................ 


 Authorised signatory 
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This is Exhibit “E” referred to in the Affidavit of Jordan Searle 
sworn by Jordan Searle at the City of Toronto, in the Province 
of Ontario, before me on March 1, 2024 in accordance with 
O. Reg. 431/20, Administering Oath or Declaration Remotely. 


Frank Gillies, a Commissioner, etc., Province of Ontario, while 
a Student-at-Law. Expires April 27, 2025. 


 


Commissioner for Taking Affidavits (or as may be) 


FRANK GILLIES 


 
 


117







DLA Piper UK LLP is part of DLA Piper, a global law firm, operating through various separate and distinct legal entities. 
A list of offices and regulatory information can be found at dlapiper.com


Guarantee and Indemnity
The Companies listed in Schedule 1 
as Original Guarantors 
Aurelius IV UK Acquico Seven Limited
as Lender 


Dated 202 
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This Guarantee and Indemnity is made on 202


Parties


(1)  The Companies listed in Schedule 1 (Original Guarantors) as original guarantors (the 
Original Guarantors);


in favour of: 


(2)  Aurelius IV UK Acquico Seven Limited, a company incorporated in England with company 
number 01284170 (the Lender). 


It is agreed: 


1 Definitions and interpretation 


1.1 Definitions 


In this Deed: 


(a) terms defined in, or construed for the purposes of, the Loan Agreement (as defined 
below) have the same meanings when used in this Deed (unless the same are 
otherwise defined in this Deed); and  


(b) the following terms have the following meanings: 


Accession Deed means a document substantially in the form set out in Schedule 2 (Form of 
Accession Deed); 


Additional Guarantor means a company which becomes a party to this Deed by executing 
an Accession Deed; 


Borrower means The Body Shop International Limited a company incorporated and 
registered under the laws of England and Wales with number 01284170; 


Default Rate means the rate of interest determined in accordance with clause 9.5 (Interest 
and fees) of the Loan Agreement; 


Guaranteed Obligations has the meaning given to that term in clause 3(a); 


Guarantor means an Original Guarantor or an Additional Guarantor; 


Intercreditor Agreement means any intercreditor deed entered into after the date of this 
Deed between, amongst others, (1) the Borrower, (2) the Lender and (3) a Senior Lender as it 
may from time to time be amended, restated, novated or replaced.  


Loan Agreement means the loan agreement made on or about the date of this Deed 
between (1) the Lender as Lender and (2) the Borrower as Borrower as it may from time to 
time be amended, restated, novated or replaced (however fundamentally, including by an 
increase of any size in the amount of the facilities made available under it, the alteration of the 
nature, purpose or period of those facilities or the change of its parties);  


Party means a party to this Deed and includes the Lender whether or not it is a signatory to 
this Deed; and 
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Senior Lender means any third party bank, fund or financial institution providing loan facilities 
to the Borrower. 


1.2 Interpretation 


(a) Unless a contrary indication appears, any reference in this Deed to: 


(i) the Borrower, a Guarantor, an Obligor, the Lender or any other person 
shall be construed so as to include its successors in title, permitted assigns 
and permitted transferees; 


(ii) this Deed, the Loan Agreement, any other Finance Document or any other 
agreement or instrument is a reference to this Deed, the Loan Agreement, 
that Finance Document or other agreement or instrument as amended, 
supplemented, extended, restated, novated and/or replaced in any manner 
from time to time (however fundamentally and even if any of the same 
increases the Borrower's obligations or provides for further advances); 


(iii) including or includes means including or includes without limitation; 


(iv) Guaranteed Obligations includes obligations and liabilities which would be 
treated as such but for the liquidation, administration or dissolution of or 
similar event affecting any Obligor; 


(v) a provision of law is a reference to that provision as amended or re-enacted; 
and 


(vi) the singular includes the plural and vice versa. 


(b) References to clauses, paragraphs and schedules are to be construed, unless 
otherwise stated, as references to clauses, paragraphs and schedules of this Deed 
and references to this Deed include its schedules. 


(c) Clause and schedule headings are for ease of reference only and shall not affect the 
construction of this Deed. 


(d) If the Lender reasonably considers that an amount paid by any Guarantor under this 
Deed or by an Obligor under a Finance Document is capable of being avoided or 
otherwise set aside on the liquidation or administration of the relevant Obligor, then 
that amount shall not be considered to have been irrevocably paid for the purposes of 
this Deed. 


(e) The Parties intend that this document shall take effect as a deed notwithstanding the 
fact that a Party may only execute this document under hand. 


1.3 Third party rights 


A person who is not a party to this Deed shall have no right under the Contracts (Rights of 
Third Parties) Act 1999 to enforce or enjoy the benefit of any term of this Deed. 


1.4 Intercreditor Agreement 


This Deed is subject to the terms of any Intercreditor Agreement. In the event of any 
inconsistency between any provision of this Deed and any provision of any Intercreditor 
Agreement, the provision of the relevant Intercreditor Agreement shall prevail. 
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1.5 Joint and several 


The liabilities of the Guarantors to the Lender under tis Deed are joint and several. 


2 The Loan Agreement 


Each Guarantor confirms that it has been provided with the form of Loan Agreement agreed 
in writing by or on behalf of the Borrower and the Lender and which is agreed to be in final 
form prior to execution of this Deed and acknowledges the terms of the Loan Agreement. 


3 Guarantee and Indemnity 


Each Guarantor irrevocably and unconditionally, jointly and severally: 


(a) guarantees to the Lender the punctual performance by each Obligor of all of that 
Obligor’s obligations under the Finance Documents (the Guaranteed Obligations); 


(b) undertakes with the Lender that whenever another Obligor does not pay any amount 
of the Guaranteed Obligations when due, that Guarantor shall immediately on 
demand pay that amount as if it were the principal obligor; and 


(c) agrees with the Lender that if any obligation guaranteed by it is or becomes 
unenforceable, invalid or illegal, it will, as an independent and primary obligation, 
indemnify the Lender immediately on demand against any cost, loss or liability it 
incurs as a result of an Obligor not paying any amount which would, but for such 
unenforceability, invalidity or illegality, have been payable by it under any Finance 
Document on the date when it would have been due. The amount payable by each 
Guarantor under this indemnity will not exceed the amount it would have had to pay 
under this Deed if the amount claimed had been recoverable on the basis of a 
guarantee. 


4 Nature of Guarantee 


4.1 Continuing guarantee 


This Deed is a continuing guarantee and will extend to the ultimate balance of all the 
Guaranteed Obligations, regardless of any intermediate payment or discharge in whole or in 
part.  


4.2 Additional and separate guarantee 


This Deed is in addition to, and without prejudice to and shall not merge with, any other right, 
remedy, guarantee or security which the Lender may at any time hold for any of the 
Guaranteed Obligations.  


4.3 Immediate recourse 


Each Guarantor waives any right it may have of first requiring the Lender (or any trustee or 
agent on their behalf) to proceed against or enforce any other rights or security or claim 
payment from any person before claiming from any Guarantor under this Deed. This waiver 
applies irrespective of any law or any provision of a Finance Document to the contrary. 


4.4 No discharge 


If the Lender releases or discharges any Guarantor from this Deed (or any other guarantor 
from any other guarantee of the Guaranteed Obligations (or part of them)), or accepts any 
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composition from or makes any arrangements with any of them, it shall not, as a result, 
release or discharge any other party from this Deed or any other guarantee. 


5 Reinstatement  


If any discharge, release or arrangement (whether in respect of the obligations of the 
Borrower or any Obligor or any security for those obligations or otherwise) is made by the 
Lender in whole or in part on the basis of any payment, security or other disposition which is 
avoided or must be restored in insolvency, liquidation, administration or otherwise, without 
limitation, then the liability of each Guarantor under this Deed will continue or be reinstated as 
if the discharge, release or arrangement had not occurred. 


6 Waiver of defences 


The obligations of each Guarantor under this Deed will not be affected by an act, omission, 
matter or thing which, but for this Deed, would reduce, release or prejudice any of its 
obligations under this Deed (without limitation and whether or not known to it, the Lender) 
including:  


(a) any time, waiver or consent granted to, or composition with, the Borrower or any 
other Guarantor or other person; 


(b) the release of the Borrower or any other Guarantor or any other person under the 
terms of any composition or arrangement with any creditor of any member of the 
Group; 


(c) the taking, variation, compromise, exchange, renewal or release of, or refusal or 
neglect to perfect, take up or enforce, any rights against, or security over assets of, 
the Borrower or any other Guarantor or any other person or any non-presentation or 
non-observance of any formality or other requirement in respect of any instrument or 
any failure to realise the full value of any security; 


(d) any incapacity or lack of power, authority or legal personality of or dissolution or 
change in the members or status of the Borrower or any other Guarantor or any other 
person;  


(e) any amendment, novation, supplement, extension, restatement (however 
fundamental and whether or not more onerous) or replacement of a Finance 
Document or any other document or security including, without limitation, any change 
in the purpose of, any extension of or increase in any facility or the addition of any 
new facility under any Finance Document or other document or security; 


(f) any unenforceability, illegality or invalidity of any obligation of any person under any 
Finance Document or any other document or security; 


(g) any insolvency or similar proceedings; or 


(h) any other act, event or omission which, but for this clause 6, might operate to 
discharge or impair any of the obligations of any Guarantor contained in this Deed or 
any of the rights, powers or remedies conferred upon the Lender by this Deed or by 
law. 


7 Guarantor intent 


Without prejudice to the generality of clause 6 (Waiver of defences), each Guarantor 
expressly confirms that it intends that this guarantee shall extend from time to time to any 
(however fundamental) variation, increase, extension or addition of or to any of the Finance 
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Documents and/or any facility or amount made available under any of the Finance 
Documents for the purposes of or in connection with any of the following: business 
acquisitions of any nature; increasing working capital; enabling investor distributions to be 
made; carrying out restructurings; refinancing existing facilities; refinancing any other 
indebtedness; making facilities available to new borrowers; any other variations or extension 
of the purposes for which any such facility or amount might be made available from time to 
time; and any fees, costs and/or expenses associated with any of the foregoing. 


8 Appropriations and suspense account 


8.1 Right of appropriation 


(a) All monies received or recovered by the Lender, from any of the Guarantors, Obligors 
or the Borrower or any other person in respect of the Guaranteed Obligations may be 
applied by the Lender to reduce any part of the Guaranteed Obligations or as it sees 
fit or in accordance with clause 8.2 (Application and suspense account).  


(b) Any such appropriation shall override any appropriation by the Guarantors. 


8.2 Application and suspense account 


Until all the amounts which may be or become payable by the Obligors under or in connection 
with the Finance Documents have been irrevocably paid in full, the Lender (or any trustee or 
agent on its behalf) may:  


(a) refrain from applying or enforcing any other monies, security or rights held or received 
by it (or any trustee or agent on its behalf) in respect of those amounts, or apply and 
enforce the same in such manner and order as it sees fit (whether against those 
amounts or otherwise) and each Guarantor shall not be entitled to the benefit of the 
same; and  


(b) hold in an interest-bearing suspense account any monies received from each 
Guarantor or on account of each Guarantors' liabilities under this Deed. 


9 Deferral of Guarantor's rights 


9.1 Deferral of rights 


Until all the amounts which may be or become payable by the Obligors under or in connection 
with the Finance Documents have been irrevocably paid in full, and unless the Lender 
otherwise directs, no Guarantor shall exercise any rights which it may have by reason of 
performance by it of its obligations under the Finance Documents or by reason of any amount 
being payable, or liability arising, under this Deed:


(a) to be indemnified by the Borrower or any other Guarantor or to make or enforce any 
claim or right against the Borrower or any other Guarantor, including any rights of 
subrogation to the Lender’s position with respect to any payments made in respect of 
this Deed; 


(b) to claim any contribution from any other Guarantor or other guarantor of the Obligors’ 
obligations under the Finance Documents;  


(c) to take the benefit (in whole or in part and whether by way of subrogation or 
otherwise) of any rights of the Lender under the Finance Documents or of any other 
guarantee or security taken pursuant to, or in connection with, the Finance 
Documents by the Lender; 
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(d) to bring legal or other proceedings for an order requiring any Obligor to make any 
payment, or perform any obligation, in respect of which each Guarantor has given a 
guarantee, undertaking or indemnity under clause 3 (Guarantee and Indemnity); 


(e) to exercise any right of set-off against an Obligor; and/or 


(f) to claim or prove as a creditor of an Obligor in competition with the Lender. 


If any Guarantor receives any benefit, payment or distribution in relation to such rights or any 
security as a result of any breach of clause 9.2 (No security) it shall: 


(i) hold that benefit, payment, security or distribution, to the extent necessary to enable 
all the Guaranteed Obligations to be repaid in full on trust for the Lender; and  


(ii) promptly pay or transfer the same to the Lender or as the Lender may direct for 
application in or towards discharge of the Guaranteed Obligations. 


9.2 No security 


Until all the amounts which may be or become payable by the Obligors under or in connection 
with the Finance Documents have been irrevocably paid in full, and unless the Lender 
otherwise directs, no Guarantor shall have or take from an Obligor or any other surety for any 
Guaranteed Obligation any security in respect of its liability under this Deed or in respect of 
any other obligation or liability which an Obligor has or may in future have to the relevant 
Guarantor. 


9.3 Additional security 


This guarantee is in addition to and is not in any way prejudiced by any other guarantee or 
security now or subsequently held by the Lender. 


10 Representations of each Guarantor 


10.1 General 


To induce the Lender to enter into the Loan Agreement, each Guarantor makes the 
representations and warranties set out in this clause 10 to the Lender on the date of tis Deed 
(or, in the case of an Additional Guarantor, the date of the relevant Deed of Accession). 


10.2 Status 


It is a company, duly incorporated and validly existing under the law of its jurisdiction of 
incorporation and it has the power to own its assets and carry on its business as it is being 
conducted. 


10.3 Binding obligations 


This Deed has been duly executed and delivered by the Guarantor and the obligations 
expressed to be assumed by the Guarantor in this Deed are valid, legal, binding and 
enforceable. 


10.4 Non-conflict with other obligations 


The entry into and performance by the Guarantor of this Deed and the transactions 
contemplated by it do not and will not conflict with: 


(a) any law or regulation applicable to it;  
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(b) the constitutional documents of the Guarantor; or 


(c) any agreement or other obligation binding on the Guarantor or any of its assets or 
constitute a default or termination event (however described) under any such 
agreement or instrument in each case the effect of which has or is reasonably likely 
to have a Material Adverse Effect. 


10.5 Power and authority 


(a) It has the power to enter into, perform and deliver, and has taken all necessary action 
to authorise its entry into, performance and delivery of this Deed and the transactions 
contemplated by this Deed. 


(b) No limit on its powers will be exceeded as a result of the giving of the guarantee or 
indemnity contemplated by this Deed. 


10.6 Validity and admissibility in evidence 


(a) All governmental and other authorisations, approvals, licences and consents required 
or desirable to enable it lawfully to enter into, exercise its rights and comply with its 
obligations under, this Deed, and to make this Deed admissible in evidence in its 
jurisdiction of incorporation have been obtained or effected and are in full force and 
effect. 


(b) All material governmental and other authorisations necessary for the conduct of the 
business, trade and ordinary activities of the Guarantor have been obtained or 
effected and are in full force and effect. 


10.7 Insolvency 


No corporate action, legal proceeding or other procedure or step described in clause 10 of the 
Loan Agreement is being taken or, to the knowledge of the Guarantor, is threatened in 
relation to the Guarantor. 


10.8 Anti-corruption 


It has conducted its businesses in all material respects in compliance with applicable anti-
corruption laws and has instituted and maintained policies and procedures designed to 
promote and achieve compliance with such laws. 


10.9 No breach of laws 


It is not in breach of any law or regulation which breach has or is reasonably likely to have a 
Material Adverse Effect. 


10.10 Repetition 


The representations and warranties set out in this clause 10 are also deemed to be made by 
each Guarantor by reference to the facts and circumstances then existing on each date on 
which any representation or warranty is made or deemed to be made by the Borrower 
pursuant to the Loan Agreement. 


11 Set-off 


11.1 Set-off rights 


(a) The Lender may (but shall not be obliged to) set off any obligation which is due and 
payable by any Obligor and unpaid (whether under the Finance Documents or which 
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has been assigned to the Lender by any Obligor against any obligation (whether or 
not matured) owed by the Lender to such Obligor, regardless of the place of payment, 
booking branch or currency of either obligation.  


(b) At any time after an Event of Default has occurred and is continuing (and in addition 
to its rights under clause 11.1(a)), the Lender may (but shall not be obliged to) set-off 
any contingent liability owed by any Obligor under any Finance Document against 
any obligation (whether or not matured) owed by the Lender to such Obligor, 
regardless of the place of payment, booking branch or currency of either obligation. 


(c) If the obligations are in different currencies, the Lender may convert either obligation 
at a market rate of exchange in its usual course of business for the purpose of the 
set-off.  


(d) If either obligation is unliquidated or unascertained, the Lender may set off in an 
amount estimated by it in good faith to be the amount of that obligation. 


12 Payment 


12.1 Payments 


Subject to clause 12.2 (Gross-up), all payments to be made by each Guarantor under this 
Deed shall be made without (and free and clear of, and without any deduction for or on 
account of) any set-off or counterclaim, or (except to the extent compelled by law) any 
deduction or withholding for or on account of tax.  


12.2 Gross-up 


If any Guarantor is compelled by law to make any deduction or withholding from any sum 
payable under this Deed to the Lender, the sum so payable by each Guarantor shall be 
increased so as to result in the receipt by the Lender of a net amount equal to the full amount 
expressed to be payable under this Deed.  


13 Costs and expenses 


13.1 Transaction and amendment expenses 


Each Guarantor shall within three Business Days of demand pay to the Lender the amount of 
all reasonable costs, charges and expenses (including, without limitation, reasonable legal 
fees, valuation, accountancy and consultancy fees (and any VAT or similar Tax thereon)) 
incurred by the Lender in connection with:  


(a) the negotiation, preparation, printing, execution, registration, perfection and 
completion of this Deed or any document referred to in this Deed; or  


(b) any actual or proposed amendment or extension of, or any waiver or consent under, 
this Deed. 


13.2 Enforcement and preservation costs 


Each Guarantor shall promptly on demand pay to the Lender the amount of all costs, charges 
and expenses (including, without limitation, legal fees and any VAT or similar Tax thereon) 
incurred in connection with the enforcement, exercise or preservation (or the attempted 
enforcement, exercise or preservation) of any of their respective rights under this Deed or any 
document referred to in this Deed. 
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14 Default interest 


Any amount which is not paid under this Deed when due shall bear interest (both before and 
after judgment and payable on demand) from the due date until the date on which such 
amount is unconditionally and irrevocably paid and discharged in full on a daily basis at the 
Default Rate from time to time. Default interest will accrue from day to day and will be 
compounded at such intervals as the Lender considers appropriate. 


15 Currencies 


15.1 Currency of account 


Payments under this Deed in relation to the Guaranteed Obligations shall be made in the 
currency demanded and each payment in respect of costs, expenses or Taxes under this 
Deed shall be made in the currency in which the costs, expenses or Taxes are incurred. 


15.2 Currency indemnity 


If any sum due from any Guarantor under this Deed (a Sum), or any order, judgment or 
award given or made in relation to a Sum, has to be converted from the currency (the First 
Currency) in which that Sum is payable into another currency (the Second Currency) for the 
purpose of: 


(a) making or filing a claim or proof against each Guarantor; or 


(b) obtaining or enforcing an order, judgment or award in relation to any litigation or 
arbitration proceedings,  


each Guarantor shall, as an independent obligation, indemnify the Lender on demand, 
against any cost, loss or liability arising out of or as a result of the conversion including any 
discrepancy between (A) the rate of exchange used to convert that Sum from the First 
Currency into the Second Currency and (B) the rate or rates of exchange available to the 
Lender at the time of its receipt of that Sum. 


15.3 Waiver 


Each Guarantor waives any right it may have in any jurisdiction to pay any amount under this 
Deed in a currency or currency unit other than that in which it is expressed to be payable. 


16 Indemnity 


Each Guarantor shall indemnify the Lender promptly on demand, against any cost, loss, 
liability or expense (however arising) incurred by the Lender as a result of or in connection 
with any breach by the relevant Guarantor of any of its obligations under this Deed. 


17 Changes to parties 


17.1 Additional Guarantors 


(a) A member of the Group shall become an Additional Guarantor if the Borrower and the 
proposed Additional Guarantor deliver to the Lender a duly completed and executed 
Accession Deed and a copy of all other documents or evidence required by the 
Lender in relation to such member of the Group in form and substance satisfactory to 
the Lender. 
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17.2 Repetition of Representations 


Delivery of an Accession Deed constitutes confirmation by the relevant Subsidiary that the 
representations and warranties referred to in clause 10 (Representations of each Guarantor) 
are true and correct in relation to it as at the date of delivery as if made by reference to the 
facts and circumstances then existing. 


17.3 The Guarantors 


A Guarantor may not assign or transfer any of its rights or obligations under this Deed. 


17.4 The Lender 


The Lender may assign or transfer all or any part of its rights under this Deed. Each 
Guarantor shall, immediately upon being requested to do so by the Lender and at the cost of 
such Guarantor, enter into such documents as may be necessary or desirable to effect such 
transfer. 


18 Miscellaneous 


18.1 Accounts 


In any litigation or arbitration proceedings arising out of or in connection with this Deed, the 
entries made in the accounts maintained by the Lender are prima facie evidence of the 
matters to which they relate. 


18.2 Calculations and certificates 


Any certification of or determination by the Lender specifying the amount of any Guaranteed 
Obligation due from each Guarantor or other obligation due from any Obligor (including 
details of any relevant calculation thereof) is, in the absence of manifest error, conclusive 
evidence against any Obligor of the matters to which it relates.  


18.3 Partial invalidity 


If at any time any provision is or becomes illegal, invalid or unenforceable in any respect 
under any law of any jurisdiction, neither the legality, validity or enforceability of the remaining 
provisions nor the legality, validity or enforceability of such provision under the law of any 
other jurisdiction will in any way be affected or impaired. 


18.4 Remedies and waivers 


No failure to exercise, nor any delay in exercising, on the part of the Lender, any right or 
remedy under this Deed or any Finance Document shall operate as a waiver of any such right 
or remedy or constitute an election to affirm this Deed and/or any Finance Document, nor 
shall any single or partial exercise of any right or remedy prevent any further or other 
exercise, or the exercise of any other right or remedy. The rights and remedies provided in 
this Deed are cumulative and not exclusive of any rights or remedies provided by law.  


18.5 Amendments and waivers 


Any provision of this Deed may be amended only if the Lender and each Guarantor so agree 
in writing and any breach of this Deed may be waived before or after it occurs only if the 
Lender so agrees in writing. A waiver given or consent granted by the Lender under this Deed 
will be effective only if given in writing and then only in the instance and for the purpose for 
which it is given. 
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19 Other Guarantors 


Each Guarantor agrees to be bound by this Deed notwithstanding that any other person 
intended to execute or be bound by this Deed or by any other guarantee or assurance under 
or pursuant to any Finance Document may not do so or may not be effectually bound. 


20 Notices 


20.1 Communication in writing 


Any communication to be made under or in connection with this Deed shall be made in writing 
and, unless otherwise stated, may be made by fax or letter. 


20.2 Addresses 


The address and fax number (and the department or officer, if any, for whose attention the 
communication is to be made) of each Party for any communication or document to be made 
or delivered under or in connection with this Deed is: 


(a) in the case of each Original Guarantor, that identified with its names; 


(b) in the case of the Lender, that identified with its name; and 


(c) in the case of each other Guarantor, that notified in writing to the Lender on or prior to 
the date on which it becomes a Party, 


or any substitute address, fax number or department or officer as each Guarantor or the 
Lender may notify to the other Party by not less than five Business Days' notice.  


20.3 Delivery 


(a) Subject to clause 20.3(b), any communication or document made or delivered by one 
person to another under or in connection with this Deed will only be effective: 


(i) if by way of fax, when received in legible form; or 


(ii) if by way of letter, when it has been left at the relevant address or five 
Business Days after being deposited in the post postage prepaid in an 
envelope addressed to it at that address, 


and, if a particular department or officer is specified as part of its address details 
provided under clause 20.2 (Addresses), if addressed to that department or officer. 


(b) Any communication or document to be made or delivered to the Lender will be 
effective only when actually received by the Lender and then only if it is expressly 
marked for the attention of the department or officer specified in clause 20.2 
(Addresses) (or any substitute department or officer as the Lender shall specify for 
this purpose). 


20.4 English language 


(a) Any notice given under or in connection with this Deed must be in English. 


(b) All other documents provided under or in connection with this Deed must be: 


(i) in English; or 
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(ii) if not in English, and if so required by the Lender, accompanied by a certified 
English translation and, in this case, the English translation will prevail unless 
the document is a constitutional, statutory or other official document. 


21 Counterparts 


This Deed may be executed in any number of counterparts, and this has the same effect as if 
the signatures (and seals, if any) on the counterparts were on a single copy of this Deed. 


22 Governing law 


This Deed and any non-contractual obligations arising out of or in connection with it shall be 
governed by English law. 


23 Enforcement 


23.1 Jurisdiction 


(a) The courts of England have exclusive jurisdiction to settle any dispute arising out of 
or in connection with this Deed (including a dispute relating to the existence, validity 
or termination of this Deed or any non-contractual obligation arising out of or in 
connection with this Deed) (a Dispute).  


(b) Each Guarantor agrees that the courts of England are the most appropriate and 
convenient courts to settle Disputes and accordingly no party will argue to the 
contrary.  


23.2 Service of process  


Without prejudice to any other mode of service allowed under any relevant law, each 
Guarantor incorporated outside England and Wales:  


(a) irrevocably appoints the Borrower as its agent for service of process in relation to any 
proceedings before the English courts in connection with this Deed; and  


(b) agrees that failure by a process agent to notify each Guarantor of the process will not 
invalidate the proceedings concerned. 


IN WITNESS of which this Deed has been duly executed and delivered by each Original Guarantor as 
a deed and has been delivered on the first date specified on page 1 of this Deed. 
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Schedule 1 Original Guarantors 


Name of Guarantor Registration number (or equivalent, if any) 
and Original Jurisdiction 


The Body Shop International Limited England and Wales, 01284170 


Buth-Na-Bodhaige, Inc. Virginia, United States of America, 22-2883487 


The Body Shop Canada Limited Ontario, Canada, 417311-2 
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Schedule 2 Form of Accession Deed 


To: [*****] as Lender (as defined in the Guarantee referred to below) 


From: [Subsidiary] and [Borrower] 


Dated: [*****] 20[**] 


GUARANTEE AND INDEMNITY BETWEEN (1) [*****][THE COMPANIES LISTED IN SCHEDULE 1 
THERETO] AS ORIGINAL GUARANTOR[S] AND (2) [*****] AS LENDER DATED [*****] 20[**] (THE 
GUARANTEE) 


1 We refer to the Guarantee. This deed (the Accession Deed) shall take effect as an 
Accession Deed for the purposes of the Guarantee. Terms defined in the Guarantee have the 
same meaning in this Accession Deed unless given a different meaning in this Accession 
Deed. 


2 [Subsidiary] agrees to become an Additional Guarantor and to be bound by the terms of the 
Guarantee as an Additional Guarantor pursuant to clause 17.1 (Additional Guarantors) of the 
Guarantee. [Subsidiary] is a company duly incorporated under the laws of [name of relevant 
jurisdiction] and is a limited liability company with registered number [*****]. 


3 [Subsidiary's] administrative details for the purposes of the Guarantee are as follows: 


Address: [*****] 


Fax no:  [*****] 


Attention: [*****] 


4 This Accession Deed and any non-contractual obligations arising out of or in connection with 
it are governed by English law. 
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THIS ACCESSION DEED has been signed on behalf of the Lender and the Borrower and executed 
as a deed by [Subsidiary] and is delivered on the date stated above. 


[Subsidiary]  


[EXECUTED AS A DEED
By [Subsidiary]  


) 


) 


_________________________________ Director 


_________________________________ Director/Secretary] 


OR 


[EXECUTED AS A DEED
By [Subsidiary]  


) 


) 


_________________________________ Signature of Director 


_________________________________ Name of Director 


in the presence of 


_________________________________ Signature of witness 


_________________________________ 


Name of witness 


_________________________________ 


_________________________________ 


_________________________________ 


Address of witness 


_________________________________ 


Occupation of witness] 


The Borrower 


By: 


The Lender   


By: 


Date:  


_______________________________ 
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Signature page 


THE GUARANTORS 


Executed as a deed, but not delivered until the 
first date specified on page 1, by THE BODY 
SHOP INTERNATIONAL LIMITED acting by:  


) 


) 


) 


Director _____________________________ 


Director   _____________________________ 


Address:  Watersmead, Littlehampton, West Sussex BN17 6LS 


Attention:


Executed as a deed, but not delivered until the 
first date specified on page 1, by THE BODY 
SHOP CANADA LIMITED acting by:  


) 


) 


) 


Director _____________________________ 


Witness signature  _____________________________ 


Witness name:  _____________________________ 


Witness address: _____________________________ 


_____________________________ 


_____________________________ 


Address:


Attention:
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Executed as a deed, but not delivered until the 
first date specified on page 1, by BUTH-NA-
BODHAIGE, INC. acting by:  


) 


) 


) 


Director _____________________________ 


Witness signature  _____________________________ 


Witness name:  _____________________________ 


Witness address: _____________________________ 


_____________________________ 


_____________________________ 


Address:


Attention:


THE LENDER 


Executed as a deed, but not delivered until the 
first date specified on page 1, by AURELIUS IV 
UK ACQUICO SEVEN LIMITED acting by:  


) 


) 


) 


Director _____________________________ 


Witness signature  _____________________________ 


Witness name:  _____________________________ 


Witness address: _____________________________ 


_____________________________ 


_____________________________ 


Address:  6th Floor, 33 Glasshouse Street, London United Kingdom W1B 5DG 


Attention:  Christina Nayman-Mills 
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This is Exhibit “F” referred to in the Affidavit of Jordan Searle 
sworn by Jordan Searle at the City of Toronto, in the Province 
of Ontario, before me on March 1, 2024 in accordance with 
O. Reg. 431/20, Administering Oath or Declaration Remotely. 


Frank Gillies, a Commissioner, etc., Province of Ontario, while 
a Student-at-Law. Expires April 27, 2025. 


 


Commissioner for Taking Affidavits (or as may be) 


FRANK GILLIES 
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[Signature page to Canadian General Security Agreement] 
 


IN WITNESS WHEREOF, each of the undersigned has caused this Agreement to be executed as 
of the date first written above. 


 


 THE BODY SHOP CANADA LIMITED, as 
Debtor 


  


 By_____________________ 


Name: 


Title: 


 


 


 AURELIUS IV UK ACQUICO SEVEN 
LIMITED , as Secured Party 


  


 By_____________________ 


Name: 


Title: 
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CONVENTION D’HYPOTHÈQUE MOBILIÈRE intervenue ce _________________________. 


ENTRE : THE BODY SHOP CANADA LIMITED (le « Débiteur ») 


ET : AURELIUS IV UK ACQUICO SEVEN LIMITED 
(le « Créancier »)   


ATTENDU QUE pour garantir les Obligations, le Débiteur s’est engagé à consentir en faveur du 
Créancier une hypothèque sur les Biens hypothéqués. 


ATTENDU QUE la signature de la présente convention par le Débiteur est une condition à l’octroi du 
crédit à l’Emprunteur par le Créancier en vertu de la Convention de crédit et est dans le meilleur intérêt 
du Débiteur. 


LES PARTIES CONVIENNENT DE CE QUI SUIT : 


ARTICLE 1 - INTERPRÉTATION 


1.01 Définitions 


Sauf s’ils sont autrement définis aux présentes, les termes définis dans la Convention de crédit et 
utilisés aux présentes ont la signification qui leur est donnée dans la Convention de crédit. Dans cette 
Hypothèque, et sauf lorsque le contexte s’y oppose : 


(1) « Biens hypothéqués » signifie l'universalité des biens meubles du Débiteur, présents et 
à venir, corporels et incorporels, de quelque nature qu'ils soient et où qu'ils puissent être 
situés ; 


(2) « Cas de défaut » signifie tout défaut aux termes de la Convention de crédit, incluant 
tout « Event of Default » au sens de la Convention de crédit; 


(3) « Convention de crédit » signifie le Loan Agreement intervenu en date ou environ en 
date des présentes entre l’Emprunteur et le Créancier et telle que celle-ci peut être 
amendée, remplacée ou autrement modifiée de temps à autre; 


(4) « Créances » signifie les créances du Débiteur, présentes et futures, corporelles et 
incorporelles, de quelque nature et situées où que ce soit, incluant notamment, mais 
sans limiter la généralité de ce qui précède, tous les compte-clients, comptes débiteurs, 
recours, demandes, jugements, droits contractuels, sommes en dépôt, produits de vente, 
cession ou location de biens, droits ou titres, indemnités payables en vertu d’un contrat 
d’assurance, les sommes dues au Débiteur ou pouvant devenir exigibles, ainsi que tous 
les jugements et autres droits, avantages, garanties et sûretés pour les créances qui 
existent, ou peuvent exister, en faveur du Débiteur, ainsi que tous les livres et comptes, 
listes de clients, dossiers de clients, et toute autre information relative aux clients et tous 
les titres, lettres, factures, papiers et documents qui constatent les créances ou s’y 
rapportent; 


(5) « Créancier » a le sens qui lui est attribué à la comparution. 


(6) « Débiteur » a le sens qui lui est attribué à la comparution; 


(7) « Documents de prêt » signifie l’Hypothèque et la Convention de crédit; 


(8) « Emprunteur » signifie The Body Shop International Limited; 
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(9) « Hypothèque » signifie la présente convention d’hypothèque mobilière, y compris son 
préambule et ses annexes, le cas échéant; les expressions « aux présentes », « des 
présentes », la « présente Hypothèque » ainsi que toute autre expression similaire 
réfèrent à cette Hypothèque dans son entièreté et non à toute partie de celle-ci;   


(10) « Obligations » signifie toutes les obligations du Débiteur et de l’Emprunteur à l’égard du 
Créancier, présentes et futures, directes et indirectes, de quelque nature que ce soit 
(qu’elles aient été contractées seul par le Débiteur ou avec d’autres personnes) résultant 
des Documents de prêt;  


(11) « Personne » signifie tout individu, compagnie, société par actions, société de 
personnes, société en nom collectif, société en commandite, syndicat, association, 
fiducie, autorité gouvernementale ou tout autre organisme ou entité, quelle qu’en soit 
la désignation ou la constitution;  


1.02 Droit applicable 


L’Hypothèque est régie et interprétée par les lois en vigueur dans la province de Québec. 


ARTICLE 2 - CONSTITUTION DE L’HYPOTHÈQUE 


2.01 Hypothèque  


Pour garantir les Obligations, le Débiteur consent en faveur du Créancier une hypothèque sur les 
Biens hypothéqués pour une somme de douze millions de dollars (12 000 000 $), avec intérêt à compter 
de la date de la présente convention au taux de 25% l'an. 


ARTICLE 3 - DÉCLARATIONS DU DÉBITEUR  


3.01 Nom 


Le nom du Débiteur apparaissant au début de cette convention est exact. 


3.02 Créances 


Les Créances faisant partie des Biens hypothéqués n’ont pas été cédées à un tiers. 


3.03 Titre 


Aucun des Biens hypothéqués n’est actuellement retenu par un créancier. 


3.04 Contravention 


La signature de cette Hypothèque ne contrevient à aucune convention à laquelle le Débiteur est 
partie. 


3.05 Titre 


Le Débiteur déclare au Créancier qu’il a un titre bon et valable sur les Biens hypothéqués. 
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ARTICLE 4 - ENGAGEMENTS DU DÉBITEUR 


4.01 Efficacité continue de l’hypothèque 


Le Débiteur accomplira tous les actes et signera tous les documents nécessaires pour que 
l’hypothèque constituée aux termes de la présente Hypothèque ait plein effet et soit constamment 
opposable aux tiers. 


4.02 Changements au contenu des déclarations 


Le Débiteur s’engage à informer le Créancier sans délai de tout événement ou situation faisant 
en sorte que l’une ou l’autre des déclarations faites à l’article 3 puisse devenir ou est devenue erronée ou 
incomplète ou si l’une ou l’autre des déclarations faites à l’article 3 ne représente plus ou ne représentera 
plus la situation du Débiteur. 


4.03 Documents comptables 


Le Débiteur tiendra les livres et registres nécessaires à l'exploitation de son entreprise, comme le 
ferait un administrateur diligent. Le Débiteur permettra aux représentants du Créancier d’examiner ses 
livres et registres, d’en faire des copies ou d’en tirer des extraits, d’inspecter l’un ou l’autre de ses biens 
ou éléments d’actif et de discuter de ses activités et affaires avec ses dirigeants et ses vérificateurs ou 
experts-comptables. 


4.04 Usage des Biens hypothéqués 


Le Débiteur ne changera pas l’usage, la destination ou la nature des Biens hypothéqués, ne les 
mélangera pas avec ceux d’un tiers, ne les incorporera pas dans ceux d’un tiers ni dans un de ses biens 
immeubles, sauf si le Créancier y consent par écrit.  


Le Débiteur protégera et entretiendra adéquatement les Biens hypothéqués et exercera ses 
activités de façon à en préserver la valeur. Le Débiteur ne louera pas les Biens hypothéqués sans le 
consentement préalable par écrit du Créancier. 


4.05 Respect des lois 


Le Débiteur s'engage à se conformer aux lois et règlements le régissant et à ce que soient 
produits toutes les déclarations ainsi que tous les états financiers et rapports requis en vertu de ces lois 
et règlements. 


4.06 Renseignements 


Le Débiteur fournira au Créancier tout renseignement que celui-ci pourrait demander relativement 
aux Biens hypothéqués ou pour vérifier si le Débiteur se conforme à ses engagements prévus aux 
présentes. Le Débiteur informera le Créancier de tout fait ou événement de nature à affecter 
défavorablement la valeur des Biens hypothéqués. 


ARTICLE 5 – DISPOSITIONS RELATIVES À  CERTAINS BIENS HYPOTHÉQUÉS 


5.01 Perception des créances 


Le Débiteur peut percevoir les Créances faisant partie des Biens hypothéqués tant que le 
Créancier ne lui en a pas retiré l’autorisation. 
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ARTICLE 6 - DROITS DU CRÉANCIER 


6.01 Accès aux Biens hypothéqués 


Le Créancier pourra de temps à autre, aux frais du Débiteur, faire l’inspection des Biens 
hypothéqués ou procéder à leur évaluation. À cette fin, le Débiteur permettra au Créancier d’avoir accès 
aux lieux où se trouvent les Biens hypothéqués ainsi qu’à ses places d’affaires. Le Débiteur permettra 
également au Créancier d’examiner les registres comptables et documents se rapportant aux Biens 
hypothéqués ainsi que d’en obtenir des copies. Le Débiteur permettra au Créancier d’obtenir des 
renseignements relatifs aux Biens hypothéqués auprès des employés, comptables, vérificateurs et 
consultants du Débiteur, de même qu’auprès de tout gouvernement, municipalité ou organisme public. 


6.02 Accomplissement des engagements 


Le Créancier pourra, mais sans y être tenu, aux frais du Débiteur, remplir l’un ou l’autre des 
engagements contractés par le Débiteur aux termes des Documents de prêt. 


6.03 Usage des Biens hypothéqués 


Si le Créancier a la possession des Biens hypothéqués, il n’aura pas l’obligation de maintenir 
l’usage auquel les Biens hypothéqués sont normalement destinés ou de faire fructifier les Biens 
hypothéqués ou d’en continuer l’utilisation ou l’exploitation. 


6.04 Vente des Biens hypothéqués  


Le Créancier pourra, sans y être tenu, vendre les Biens hypothéqués en sa possession avec ou 
sans garantie légale, s’il estime de bonne foi que ceux-ci sont susceptibles de diminuer en valeur, de se 
déprécier ou de dépérir. 


6.05 Constitution du Créancier à titre de mandataire 


Le Débiteur constitue le Créancier son mandataire irrévocable, avec pouvoir de substitution, aux 
fins d'accomplir tout acte et signer tout document nécessaire ou utile à l'exercice des droits conférés au 
Créancier en raison de la présente Hypothèque.  


ARTICLE 7- DÉFAUTS ET RECOURS 


7.01 Recours 


Advenant un Cas de défaut, le Créancier pourra exercer tous les recours que la loi lui accorde et 
il pourra réaliser son hypothèque, notamment en exerçant les droits hypothécaires prévus au Code civil 
du Québec. 


7.02 Droits à l’égard des créances 


Advenant un Cas de défaut, le Créancier pourra retirer au Débiteur l’autorisation de percevoir les 
Créances faisant partie des Biens hypothéqués, et le Créancier pourra les percevoir lui-même. Il aura 
alors droit à une commission raisonnable de perception, qu’il pourra déduire de tout montant perçu. Il 
pourra également faire des compromis et transiger avec les débiteurs de ces Créances et il pourra 
accorder des quittances et des mainlevées. 
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7.03 Autres droits 


Aux fins de réaliser l’hypothèque constituée aux termes de la présente convention, sans limiter la 
généralité des recours que la loi accorde au Créancier, 


(1) le Créancier pourra utiliser, aux frais du Débiteur, les locaux où se trouvent les Biens 
hypothéqués, de même que les autres biens du Débiteur, et 


(2) le Créancier pourra, aux frais du Débiteur, compléter la fabrication des inventaires faisant 
partie des Biens hypothéqués et accomplir toute chose nécessaire ou utile à leur vente. 


7.04 Vente des Biens hypothéqués 


Le Créancier peut se porter acquéreur des Biens hypothéqués vendus dans le cadre de la 
réalisation de l’hypothèque constituée aux termes de la présente convention. Une telle vente peut avoir 
lieu sans que le Créancier ne soit tenu d’obtenir une évaluation des biens concernés. 


ARTICLE 8- DISPOSITIONS GÉNÉRALES 


8.01 Ajout aux autres sûretés 


L'hypothèque constituée par cette Hypothèque s'ajoute, et ne se substitue pas, à toute autre 
hypothèque ou sûreté réelle ou personnelle détenue par le Créancier. 


8.02 Garantie continue 


L’Hypothèque est une garantie continue qui subsistera malgré l’acquittement occasionnel ou total 
ou partiel des Obligations. 


8.03 Perception des sommes 


Toute somme perçue par le Créancier dans l'exercice de ses droits pourra être retenue par le 
Créancier à titre de Bien hypothéqué, ou être imputée au paiement des Obligations, que celles-ci soient 
échues ou non. Le Créancier aura le choix de l'imputation de toute somme perçue, dans l’exercice de ses 
droits aux fins du présent article.  


8.04 Aucune renonciation 


Les droits et recours du Créancier peuvent être exercés à l’égard de tous les Biens hypothéqués 
globalement ou à l’égard de chacun d’eux séparément. L'exercice par le Créancier d'un de ses droits ne 
l'empêchera pas d'exercer tout autre droit lui résultant de la présente convention; les droits du Créancier 
sont cumulatifs et non alternatifs. Le non-exercice par le Créancier de l'un de ses droits ne constitue pas 
une renonciation à l'exercice ultérieur de ce droit. 


8.05 Aucune exigence d’exercer ses droits 


Le Créancier ne sera pas tenu d’exercer les droits lui résultant des présentes et il n’aura aucune 
responsabilité en raison du non-exercice de ses droits. Le Débiteur s’oblige à faire tout en son pouvoir 
pour que les créances hypothéquées soient acquittées régulièrement et le Créancier n’aura pas 
l’obligation de l’informer d’une irrégularité de paiement dont il aurait connaissance. Le Créancier peut 
exercer les droits lui résultant de la présente Hypothèque sans avoir à exercer ses autres recours contre 
le Débiteur ou toute autre personne responsable du paiement des Obligations et sans avoir à réaliser 
toute autre sûreté garantissant celles-ci. 
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8.06 Diligence raisonnable 


Le Créancier n’est tenu d’exercer qu’une diligence raisonnable dans l’exercice de ses droits ou 
l’accomplissement de ses obligations. De plus, il n’est responsable que de sa faute lourde ou 
intentionnelle. 


8.07 Délégation de droits 


Le Créancier peut déléguer à une autre personne l’exercice des droits ou l’accomplissement des 
obligations lui résultant de la présente Hypothèque; en pareil cas, le Créancier est autorisé à fournir à 
cette autre personne tout renseignement qu’il possède sur le Débiteur ou sur les Biens hypothéqués. 


8.08 Successeurs et cessionnaires 


La présente Hypothèque liera le Débiteur envers le Créancier et tout cessionnaire ou successeur 
de celui-ci, par voie de fusion ou autrement. 


8.09 Disposition déclarée inopérante 


Si une disposition de la présente Hypothèque était invalide ou sans effet, les autres dispositions 
conserveront tout leur effet. 


(les signatures suivent) 
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PAGE SIGNATURE - CONVENTION D’HYPOTHÈQUE MOBILIÈRE


ET LES PARTIES ONT SIGNÉ :


AURELIUS IV UK ACQUICO SEVEN LIMITED


par :__________________________________________
nom :
titre :


Adresse :


Courriel :


THE BODY SHOP CANADA LIMITED


par :__________________________________________
nom :
titre :


Adresse :


Courriel :


DocuSign Envelope ID: E1F98C1F-9081-4187-94B4-7B49B81EE6AF
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This is Exhibit “G” referred to in the Affidavit of Jordan Searle 
sworn by Jordan Searle at the City of Toronto, in the Province 
of Ontario, before me on March 1, 2024 in accordance with 
O. Reg. 431/20, Administering Oath or Declaration Remotely. 


Frank Gillies, a Commissioner, etc., Province of Ontario, while 
a Student-at-Law. Expires April 27, 2025. 


 


Commissioner for Taking Affidavits (or as may be) 


FRANK GILLIES 
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PERSONAL PROPERTY SECURITY REGISTRATION


SYSTEM (ONTARIO) ENQUIRY RESULTS


Prepared for : ONCORP - DWPV


Reference : abunting


Docket : tbf


Search ID : 961410


Date Processed : 2/21/2024 2:28:30 PM


Report Type : PPSA Electronic Response


Search Conducted on : THE BODY SHOP CANADA LIMITED


Search Type : Business Debtor


                                


DISCLAIMER :


This report has been generated using data provided by the Personal


Property Registration Branch, Ministry of Government Services,


Government of Ontario. No liability is undertaken regarding its correctness,


completeness, or the interpretation and use that are made of it.
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            MINISTRY OF CONSUMER AND BUSINESS SERVICES


            PERSONAL PROPERTY SECURITY REGISTRATION SYSTEM


                        ENQUIRY RESPONSE


  THIS IS TO CERTIFY THAT A SEARCH HAS BEEN MADE IN THE RECORDS OF THE


  CENTRAL OFFICE OF THE PERSONAL PROPERTY SECURITY SYSTEM IN RESPECT


                     OF THE FOLLOWING:


  TYPE OF SEARCH: BUSINESS DEBTOR


  


  CONDUCTED ON: THE BODY SHOP CANADA LIMITED


  FILE CURRENCY: February 20, 2024


     RESPONSE CONTAINS: APPROXIMATELY 6 FAMILIES and 7 PAGES.


  THE SEARCH RESULTS MAY INDICATE THAT THERE ARE SOME REGISTRATIONS


  WHICH SET OUT A BUSINESS DEBTOR NAME WHICH IS SIMILAR TO THE NAME


  IN WHICH YOUR ENQUIRY WAS MADE. IF YOU DETERMINE THAT THERE ARE


  OTHER SIMILAR BUSINESS DEBTOR NAMES, YOU MAY REQUEST THAT


  ADDITIONAL ENQUIRIES BE MADE AGAINST THOSE NAMES.


  THE ABOVE REPORT HAS BEEN CREATED BASED ON THE DATA PROVIDED BY


  THE PERSONAL PROPERTY REGISTRATION BRANCH, MINISTRY OF CONSUMER


  AND BUSINESS SERVICES, GOVERNMENT OF ONTARIO. NO LIABILITY IS


  UNDERTAKEN REGARDING ITS CORRECTNESS, COMPLETENESS, OR THE


         INTERPRETATION AND USE THAT ARE MADE OF IT.
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            MINISTRY OF CONSUMER AND BUSINESS SERVICES


            PERSONAL PROPERTY SECURITY REGISTRATION SYSTEM


                        ENQUIRY RESPONSE


  TYPE OF SEARCH: BUSINESS DEBTOR


  


  CONDUCTED ON: THE BODY SHOP CANADA LIMITED


  FILE CURRENCY: February 20, 2024


  1C FINANCING STATEMENT / CLAIM FOR LIEN


     FAMILY :   1 OF   6       ENQUIRY PAGE :   1 OF   7


  SEARCH  : BD  : THE BODY SHOP CANADA LIMITED


  


  00 FILE NUMBER : 501302754   EXPIRY DATE : 18DEC 2026 STATUS :


  01 CAUTION FILING :          PAGE : 01  OF 001        MV SCHEDULE ATTACHED :


  REG NUM : 20231218 1404 1462 0081 REG TYP: P  PPSA    REG PERIOD: 3


  02 IND DOB :            IND NAME:


  03 BUS NAME: THE BODY SHOP CANADA LTD.


  OCN :


  04 ADDRESS : 3307 GRANITE GATE


  CITY    : BURLINGTON              PROV: ON    POSTAL CODE: L7M0L7


  05 IND DOB :            IND NAME:


  06 BUS NAME:


  OCN :


  07 ADDRESS :


  CITY    :                         PROV:       POSTAL CODE:


  


  08 SECURED PARTY/LIEN CLAIMANT :


  ENTERPRISE FLEET MANAGEMENT CANADA, INC


  09 ADDRESS : 709 MILNER AVE


  CITY    : SCARBOROUGH             PROV: ON    POSTAL CODE: M1B6B6


  CONS.                               MV                   DATE OF  OR NO FIXED


  GOODS INVTRY. EQUIP  ACCTS  OTHER  INCL     AMOUNT       MATURITY    MAT DATE


  10 X                                  X     65950          18DEC2026


  YEAR MAKE                      MODEL               V.I.N.


  11 2024 VOLVO                     XC40                YV4ER3XK5R2253723


  12


  GENERAL COLLATERAL DESCRIPTION


  13


  14


  15


  16 AGENT: ENTERPRISE FLEET MANAGEMENT, INC


  17 ADDRESS : 2281 BALL DRIVE


  CITY    : ST. LOUIS               PROV: MO     POSTAL CODE: 63146


  END OF FAMILY


    *** FOR FURTHER INFORMATION, CONTACT THE SECURED PARTY. ***
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            MINISTRY OF CONSUMER AND BUSINESS SERVICES


            PERSONAL PROPERTY SECURITY REGISTRATION SYSTEM


                        ENQUIRY RESPONSE


  TYPE OF SEARCH: BUSINESS DEBTOR


  


  CONDUCTED ON: THE BODY SHOP CANADA LIMITED


  FILE CURRENCY: February 20, 2024


  1C FINANCING STATEMENT / CLAIM FOR LIEN


     FAMILY :   2 OF   6       ENQUIRY PAGE :   2 OF   7


  SEARCH  : BD  : THE BODY SHOP CANADA LIMITED


  


  00 FILE NUMBER : 501451686   EXPIRY DATE : 22DEC 2028 STATUS :


  01 CAUTION FILING :          PAGE : 001 OF 1          MV SCHEDULE ATTACHED :


  REG NUM : 20231222 1121 1590 4230 REG TYP: P  PPSA    REG PERIOD: 5


  02 IND DOB :            IND NAME:


  03 BUS NAME: THE BODY SHOP CANADA LIMITED


  OCN :


  04 ADDRESS : 1 YORKDALE ROAD, UNIT 510


  CITY    : TORONTO                 PROV: ON    POSTAL CODE: M6A 3A1


  05 IND DOB :            IND NAME:


  06 BUS NAME:


  OCN :


  07 ADDRESS :


  CITY    :                         PROV:       POSTAL CODE:


  


  08 SECURED PARTY/LIEN CLAIMANT :


  AURELIUS IV UK ACQUICO SEVEN LIMITED


  09 ADDRESS : 33 GLASSHOUSE STREET, 6TH FLOOR


  CITY    : LONDON                  PROV: UK    POSTAL CODE: W1B5DG


  CONS.                               MV                   DATE OF  OR NO FIXED


  GOODS INVTRY. EQUIP  ACCTS  OTHER  INCL     AMOUNT       MATURITY    MAT DATE


  10        X      X      X      X      X


  YEAR MAKE                      MODEL               V.I.N.


  11


  12


  GENERAL COLLATERAL DESCRIPTION


  13 ALL OF THE DEBTOR'S PRESENT AND AFTER ACQUIRED PERSONAL PROPERTY AND


  14 PROCEEDS THEREOF.


  15


  16 AGENT: DLA PIPER (CANADA) LLP - TORONTO (VINO SHAN)


  17 ADDRESS : 6000-100 KING STREET WEST


  CITY    : TORONTO                 PROV: ON     POSTAL CODE: M5X 1E2


  END OF FAMILY


    *** FOR FURTHER INFORMATION, CONTACT THE SECURED PARTY. ***
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            MINISTRY OF CONSUMER AND BUSINESS SERVICES


            PERSONAL PROPERTY SECURITY REGISTRATION SYSTEM


                        ENQUIRY RESPONSE


  TYPE OF SEARCH: BUSINESS DEBTOR


  


  CONDUCTED ON: THE BODY SHOP CANADA LIMITED


  FILE CURRENCY: February 20, 2024


  1C FINANCING STATEMENT / CLAIM FOR LIEN


     FAMILY :   3 OF   6       ENQUIRY PAGE :   3 OF   7


  SEARCH  : BD  : THE BODY SHOP CANADA LIMITED


  


  00 FILE NUMBER : 760369104   EXPIRY DATE : 25FEB 2024 STATUS :


  01 CAUTION FILING :          PAGE : 01  OF 001        MV SCHEDULE ATTACHED :


  REG NUM : 20200225 1410 1462 3626 REG TYP: P  PPSA    REG PERIOD: 3


  02 IND DOB :            IND NAME:


  03 BUS NAME: THE BODY SHOP CANADA LTD.


  OCN :


  04 ADDRESS : 791 DEVERON CRESCENT


  CITY    : NEW YORK                PROV: ON    POSTAL CODE: N5Z5B6


  05 IND DOB :            IND NAME:


  06 BUS NAME:


  OCN :


  07 ADDRESS :


  CITY    :                         PROV:       POSTAL CODE:


  


  08 SECURED PARTY/LIEN CLAIMANT :


  ENTERPRISE FLEET MANAGEMENT CANADA, INC


  09 ADDRESS : 77 BELFIELD RD  STE 100


  CITY    : TORONTO                 PROV: ON    POSTAL CODE: M9W1G6


  CONS.                               MV                   DATE OF  OR NO FIXED


  GOODS INVTRY. EQUIP  ACCTS  OTHER  INCL     AMOUNT       MATURITY    MAT DATE


  10 X                                  X     28107                         X


  YEAR MAKE                      MODEL               V.I.N.


  11 2020 NISSAN                    ROGUE S             5N1AT2MV9LC769009


  12


  GENERAL COLLATERAL DESCRIPTION


  13


  14


  15


  16 AGENT: ENTERPRISE FLEET MANAGEMENT, INC


  17 ADDRESS : 9315 OLIVE BLVD


  CITY    : ST. LOUIS               PROV: MO     POSTAL CODE: 63132


  CONTINUED


    *** FOR FURTHER INFORMATION, CONTACT THE SECURED PARTY. ***
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            MINISTRY OF CONSUMER AND BUSINESS SERVICES


            PERSONAL PROPERTY SECURITY REGISTRATION SYSTEM


                        ENQUIRY RESPONSE


  TYPE OF SEARCH: BUSINESS DEBTOR


  


  CONDUCTED ON: THE BODY SHOP CANADA LIMITED


  FILE CURRENCY: February 20, 2024


  2C FINANCING CHANGE STATEMENT / CHANGE STATEMENT


     FAMILY :   3 OF   6       ENQUIRY PAGE :   4 OF   7


  SEARCH  : BD  : THE BODY SHOP CANADA LIMITED


  FILE NUMBER 760369104


  PAGE   TOT                   REGISTRATION NUM      REG TYPE


  01 CAUTION  :     01  OF 001  MV SCHED:     20230222 1002 1462 9198


  21 REFERENCE FILE NUMBER : 760369104


  22 AMEND PAGE:     NO PAGE:    CHANGE: B  RENEWAL REN YEARS: 1    CORR PER:


  23 REFERENCE DEBTOR/    IND NAME:


  24       TRANSFEROR:    BUS NAME: THE BODY SHOP CANADA LTD.


  


  25 OTHER CHANGE:


  26 REASON:


  27 /DESCR:


  28       :


  02/05 IND/TRANSFEREE:


  03/06 BUS NAME/TRFEE:


  OCN:


  04/07 ADDRESS:


  CITY:                         PROV:       POSTAL CODE:


  29 ASSIGNOR:


  


  08 SECURED PARTY/LIEN CLAIMANT/ASSIGNEE :


  


  09 ADDRESS :


  CITY    :                         PROV :       POSTAL CODE :


  CONS.                             MV                    DATE OF      NO FIXED


  GOODS INVTRY EQUIP ACCTS OTHER   INCL      AMOUNT       MATURITY OR  MAT DATE


  10


  11


  12


  13


  14


  15


  16 NAME : ENTERPRISE FLEET MANAGEMENT, INC


  17 ADDRESS : 9315 OLIVE BLVD


  CITY    : ST. LOUIS               PROV : MO    POSTAL CODE : 63132


  END OF FAMILY


    *** FOR FURTHER INFORMATION, CONTACT THE SECURED PARTY. ***
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            MINISTRY OF CONSUMER AND BUSINESS SERVICES


            PERSONAL PROPERTY SECURITY REGISTRATION SYSTEM


                        ENQUIRY RESPONSE


  TYPE OF SEARCH: BUSINESS DEBTOR


  


  CONDUCTED ON: THE BODY SHOP CANADA LIMITED


  FILE CURRENCY: February 20, 2024


  1C FINANCING STATEMENT / CLAIM FOR LIEN


     FAMILY :   4 OF   6       ENQUIRY PAGE :   5 OF   7


  SEARCH  : BD  : THE BODY SHOP CANADA LIMITED


  


  00 FILE NUMBER : 793313496   EXPIRY DATE : 15MAY 2026 STATUS :


  01 CAUTION FILING :          PAGE : 01  OF 001        MV SCHEDULE ATTACHED :


  REG NUM : 20230515 1405 1462 5479 REG TYP: P  PPSA    REG PERIOD: 3


  02 IND DOB :            IND NAME:


  03 BUS NAME: THE BODY SHOP CANADA LTD


  OCN :


  04 ADDRESS : 5658 GLEN ERIN DR


  CITY    : MISSISSAUGA             PROV: ON    POSTAL CODE: L5M5J2


  05 IND DOB :            IND NAME:


  06 BUS NAME:


  OCN :


  07 ADDRESS :


  CITY    :                         PROV:       POSTAL CODE:


  


  08 SECURED PARTY/LIEN CLAIMANT :


  ENTERPRISE FLEET MANAGEMENT CANADA, INC


  09 ADDRESS : 709 MILNER AVE


  CITY    : SCARBOROUGH             PROV: ON    POSTAL CODE: M1B6B6


  CONS.                               MV                   DATE OF  OR NO FIXED


  GOODS INVTRY. EQUIP  ACCTS  OTHER  INCL     AMOUNT       MATURITY    MAT DATE


  10 X                                  X     38966          15MAY2026


  YEAR MAKE                      MODEL               V.I.N.


  11 2023 NISSAN                    ROGUE               JN8BT3BB2PW198219


  12


  GENERAL COLLATERAL DESCRIPTION


  13


  14


  15


  16 AGENT: ENTERPRISE FLEET MANAGEMENT, INC


  17 ADDRESS : 9315 OLIVE BLVD


  CITY    : ST. LOUIS               PROV: MO     POSTAL CODE: 63132


  END OF FAMILY


    *** FOR FURTHER INFORMATION, CONTACT THE SECURED PARTY. ***
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            MINISTRY OF CONSUMER AND BUSINESS SERVICES


            PERSONAL PROPERTY SECURITY REGISTRATION SYSTEM


                        ENQUIRY RESPONSE


  TYPE OF SEARCH: BUSINESS DEBTOR


  


  CONDUCTED ON: THE BODY SHOP CANADA LIMITED


  FILE CURRENCY: February 20, 2024


  1C FINANCING STATEMENT / CLAIM FOR LIEN


     FAMILY :   5 OF   6       ENQUIRY PAGE :   6 OF   7


  SEARCH  : BD  : THE BODY SHOP CANADA LIMITED


  


  00 FILE NUMBER : 793737504   EXPIRY DATE : 29MAY 2026 STATUS :


  01 CAUTION FILING :          PAGE : 01  OF 001        MV SCHEDULE ATTACHED :


  REG NUM : 20230529 1406 1462 1279 REG TYP: P  PPSA    REG PERIOD: 3


  02 IND DOB :            IND NAME:


  03 BUS NAME: THE BODY SHOP CANADA LTD


  OCN :


  04 ADDRESS : 790 DEVERON CRES


  CITY    : LONDON                  PROV: ON    POSTAL CODE: N5Z5B6


  05 IND DOB :            IND NAME:


  06 BUS NAME:


  OCN :


  07 ADDRESS :


  CITY    :                         PROV:       POSTAL CODE:


  


  08 SECURED PARTY/LIEN CLAIMANT :


  ENTERPRISE FLEET MANAGEMENT CANADA, INC


  09 ADDRESS : 709 MILNER AVE


  CITY    : SCARBOROUGH             PROV: ON    POSTAL CODE: M1B6B6


  CONS.                               MV                   DATE OF  OR NO FIXED


  GOODS INVTRY. EQUIP  ACCTS  OTHER  INCL     AMOUNT       MATURITY    MAT DATE


  10 X                                  X     39519          29MAY2026


  YEAR MAKE                      MODEL               V.I.N.


  11 2023 NISSAN                    ROGUE               JN8BT3BB2PW198365


  12


  GENERAL COLLATERAL DESCRIPTION


  13


  14


  15


  16 AGENT: ENTERPRISE FLEET MANAGEMENT, INC


  17 ADDRESS : 9315 OLIVE BLVD


  CITY    : ST. LOUIS               PROV: MO     POSTAL CODE: 63132


  END OF FAMILY


    *** FOR FURTHER INFORMATION, CONTACT THE SECURED PARTY. ***


            


 


155







            MINISTRY OF CONSUMER AND BUSINESS SERVICES


            PERSONAL PROPERTY SECURITY REGISTRATION SYSTEM


                        ENQUIRY RESPONSE


  TYPE OF SEARCH: BUSINESS DEBTOR


  


  CONDUCTED ON: THE BODY SHOP CANADA LIMITED


  FILE CURRENCY: February 20, 2024


  1C FINANCING STATEMENT / CLAIM FOR LIEN


     FAMILY :   6 OF   6       ENQUIRY PAGE :   7 OF   7


  SEARCH  : BD  : THE BODY SHOP CANADA LIMITED


  


  00 FILE NUMBER : 793737513   EXPIRY DATE : 29MAY 2026 STATUS :


  01 CAUTION FILING :          PAGE : 01  OF 001        MV SCHEDULE ATTACHED :


  REG NUM : 20230529 1406 1462 1280 REG TYP: P  PPSA    REG PERIOD: 3


  02 IND DOB :            IND NAME:


  03 BUS NAME: THE BODY SHOP CANADA LTD


  OCN :


  04 ADDRESS : 75 GAIL PARKS CRES


  CITY    : NEWMARKET               PROV: ON    POSTAL CODE: L3X3B9


  05 IND DOB :            IND NAME:


  06 BUS NAME:


  OCN :


  07 ADDRESS :


  CITY    :                         PROV:       POSTAL CODE:


  


  08 SECURED PARTY/LIEN CLAIMANT :


  ENTERPRISE FLEET MANAGEMENT CANADA, INC


  09 ADDRESS : 709 MILNER AVE


  CITY    : SCARBOROUGH             PROV: ON    POSTAL CODE: M1B6B6


  CONS.                               MV                   DATE OF  OR NO FIXED


  GOODS INVTRY. EQUIP  ACCTS  OTHER  INCL     AMOUNT       MATURITY    MAT DATE


  10 X                                  X     36386          29MAY2026


  YEAR MAKE                      MODEL               V.I.N.


  11 2023 NISSAN                    ROGUE               JN8BT3BB1PW198454


  12


  GENERAL COLLATERAL DESCRIPTION


  13


  14


  15


  16 AGENT: ENTERPRISE FLEET MANAGEMENT, INC


  17 ADDRESS : 9315 OLIVE BLVD


  CITY    : ST. LOUIS               PROV: MO     POSTAL CODE: 63132


  LAST SCREEN


    *** FOR FURTHER INFORMATION, CONTACT THE SECURED PARTY. ***
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PERSONAL PROPERTY REGISTRY SEARCH RESULT
BC Registries and Online Services


Business Debtor Search - "The Body Shop Canada Limited" | Page 1 of 5


Business Debtor - "The Body Shop Canada Limited"


Search Date and Time:
Account Name:


February 26, 2024 at 1:01:03 pm Pacific time
Not available.


TABLE OF CONTENTS
2 Matches in 2 Registrations in Report Exact Matches: 2 (*) Total Search Report Pages: 5


Base
Registration


Base Registration
Date


Debtor Name Page


1 625741P June 26, 2023 * THE BODY SHOP CANADA LTD. 2


2 985899P December 22, 2023 * THE BODY SHOP CANADA LIMITED 4
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PERSONAL PROPERTY REGISTRY SEARCH RESULT
BC Registries and Online Services


Business Debtor Search - "The Body Shop Canada Limited" | Page 2 of 5


Base Registration Number: 625741P


Registration Description: PPSA SECURITY AGREEMENT
Act: PERSONAL PROPERTY SECURITY ACT
Base Registration Date and Time: June 26, 2023 at 9:52:26 am Pacific time
Current Expiry Date and Time: June 26, 2026 at 11:59:59 pm Pacific time 


Expiry date includes subsequent registered renewal(s)


Trust Indenture: No


CURRENT REGISTRATION INFORMATION
(as of February 26, 2024 at 1:01:03 pm Pacific time)


Secured Party Information


ENTERPRISE FLEET MANAGEMENT
CANADA, INC


Address
13160 88 AVE
SURREY BC
V3W 3K3 Canada


Debtor Information


THE BODY SHOP CANADA LTD. Address
2538 MENDHAM ST
ABBOTSFORD BC
V2S 4K7 Canada


Vehicle Collateral


Type Year Make/Model Serial/VIN/DOT Number


Motor Vehicle (MV) 2023 NISSAN / ROGUE JN8BT3BB9PW198055


General Collateral


None.
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PERSONAL PROPERTY REGISTRY SEARCH RESULT
BC Registries and Online Services


Business Debtor Search - "The Body Shop Canada Limited" | Page 3 of 5


Original Registering Party


ENTERPRISE FLEET MANAGEMENT,
INC


Address
9315 OLIVE BLVD
ST. LOUIS MO
63132 United States of America
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PERSONAL PROPERTY REGISTRY SEARCH RESULT
BC Registries and Online Services


Business Debtor Search - "The Body Shop Canada Limited" | Page 4 of 5


Base Registration Number: 985899P


Registration Description: PPSA SECURITY AGREEMENT
Act: PERSONAL PROPERTY SECURITY ACT
Base Registration Date and Time: December 22, 2023 at 8:22:12 am Pacific time
Current Expiry Date and Time: December 22, 2028 at 11:59:59 pm Pacific time 


Expiry date includes subsequent registered renewal(s)


Trust Indenture: No


CURRENT REGISTRATION INFORMATION
(as of February 26, 2024 at 1:01:03 pm Pacific time)


Secured Party Information


AURELIUS IV UK ACQUICO SEVEN
LIMITED


Address
33 GLASSHOUSE STREET, 6TH FLOOR
LONDON
W1B 5DG United Kingdom


Debtor Information


THE BODY SHOP CANADA LIMITED Address
1 YORKDALE ROAD, UNIT 510
TORONTO ON
M6A 3A1 Canada


Vehicle Collateral
None


General Collateral


Base Registration General Collateral:


All of the Debtor's present and a�er acquired personal property and proceeds thereof
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PERSONAL PROPERTY REGISTRY SEARCH RESULT
BC Registries and Online Services


Business Debtor Search - "The Body Shop Canada Limited" | Page 5 of 5


Original Registering Party


DLA PIPER (CANADA) LLP -
TORONTO (VINO SHAN)


Address
100 KING STREET WEST
TORONTO ON
M5X 1E2 Canada
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Exact Result(s) Only Found


NOTE:


A complete Search may result in a Report of Exact and Inexact Matches.
Be sure to read the reports carefully.


Search ID #: Z17090437 Date of Search: 2024-Feb-26 Time of Search: 14:01:08


Business Debtor Search For:
THE BODY SHOP CANADA LIMITED


WEST-END REGISTRATIONS LICENSING & SEARCHES 
LTD. (P158)


10011 170 STREET
EDMONTON, AB T5P 4R5


Transmitting Party


 Party Code: 50076967
      Phone #: 780 483 8211
Reference #: 05192667-144606


Page 1 of 5


Personal Property Registry


Search Results Report


Search ID #: Z17090437
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Business Debtor Search For:


THE BODY SHOP CANADA LIMITED


Search ID #: Z17090437 Date of Search: 2024-Feb-26 Time of Search: 14:01:08


   
Registration Number: 20051800301 Registration Type: SECURITY AGREEMENT


Registration Date: 2020-May-18 Registration Status: Current


Expiry Date: 2024-May-18 23:59:59


Exact Match on: Debtor No: 1


Amendments to Registration


23050306337 Renewal 2023-May-03


Debtor(s) 
Block


1 THE BODY SHOP CANADA LTD.
148 LAFAYETTE STREET
NEW YORK, AB T1Y6J1


Status
Current


Secured Party / Parties
Block


1 ENTERPRISE FLEET MANAGEMENT CANADA, INC
77 BELFIELD RD STE 100
TORONTO, ON M9W1G6


Status
Current


Email: e516wf@efleets.com


Collateral: Serial Number Goods
Block Serial Number Year Make and Model Category Status


1 5N1AT2MV9LC775456 2020 NISSAN ROGUE MV - Motor Vehicle Current


Page 2 of 5


Personal Property Registry


Search Results Report


Search ID #: Z17090437
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Business Debtor Search For:


THE BODY SHOP CANADA LIMITED


Search ID #: Z17090437 Date of Search: 2024-Feb-26 Time of Search: 14:01:08


   
Registration Number: 23032713283 Registration Type: SECURITY AGREEMENT


Registration Date: 2023-Mar-27 Registration Status: Current


Expiry Date: 2026-Mar-27 23:59:59


Exact Match on: Debtor No: 1


Debtor(s) 
Block


1 THE BODY SHOP CANADA LTD
1429 115 A ST NW
EDMONTON, AB T6J7A8


Status
Current


Secured Party / Parties
Block


1 ENTERPRISE FLEET MANAGEMENT CANADA INC
5821 6 ST SE
CALGARY, AB T2H1M4


Status
Current


Email: E23BVN@EFLEETS.COM


Collateral: Serial Number Goods
Block Serial Number Year Make and Model Category Status


1 JN8BT3BB9PW197262 2023 NISSAN ROGUE MV - Motor Vehicle Current


Page 3 of 5


Personal Property Registry


Search Results Report


Search ID #: Z17090437
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Business Debtor Search For:


THE BODY SHOP CANADA LIMITED


Search ID #: Z17090437 Date of Search: 2024-Feb-26 Time of Search: 14:01:08


   
Registration Number: 23061224294 Registration Type: SECURITY AGREEMENT


Registration Date: 2023-Jun-12 Registration Status: Current


Expiry Date: 2026-Jun-12 23:59:59


Exact Match on: Debtor No: 1


Debtor(s) 
Block


1 THE BODY SHOP CANADA LTD
165 EVANSPARK GARDEN NW, 5TH FLOOR
CALGARY, AB T3P0B1


Status
Current


Secured Party / Parties
Block


1 ENTERPRISE FLEET MANAGEMENT CANADAN INC
5821 6 ST SE
CALGARY, AB T2H1M4


Status
Current


Email: E23BVN@EFLEETS.COM


Collateral: Serial Number Goods
Block Serial Number Year Make and Model Category Status


1 JN8BT3BB5PW201551 2023 NISSAN ROGUE MV - Motor Vehicle Current


Page 4 of 5


Personal Property Registry


Search Results Report


Search ID #: Z17090437
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Result Complete


Business Debtor Search For:


THE BODY SHOP CANADA LIMITED


Search ID #: Z17090437 Date of Search: 2024-Feb-26 Time of Search: 14:01:08


   
Registration Number: 23122208936 Registration Type: SECURITY AGREEMENT


Registration Date: 2023-Dec-22 Registration Status: Current


Expiry Date: 2028-Dec-22 23:59:59


Exact Match on: Debtor No: 1


Collateral: General
Block Description Status


1 ALL OF THE DEBTOR'S PRESENT AND AFTER ACQUIRED PERSONAL PROPERTY 
AND PROCEEDS THEREOF.


Current


Debtor(s) 
Block


1 THE BODY SHOP CANADA LIMITED
1 YORKDALE ROAD, UNIT 510
TORONTO, ON M6A 3A1


Status
Current


Secured Party / Parties
Block


1 AURELIUS IV UK ACQUICO SEVEN LIMITED
33 GLASSHOUSE STREET, 6TH FLOOR
LONDON, XX W1B 5DG


Status
Current


Email: christina.nayman-mills@aurelius-group.com


Page 5 of 5


Personal Property Registry


Search Results Report


Search ID #: Z17090437


167







Saskatchewan
Personal Property Registry


Search Result


Searching Party: OnCorp Direct Inc. Search #: 204361106
Search Date: 27-Feb-2024 14:46:02 Client Reference:
Search Type: Standard Control #:


Search Criteria
Search By: Business Debtor Name
Business Name


THE BODY SHOP CANADA LIMITED


The following list displays all matches & indicates the ones that were selected.
3 Registration(s) Found: Exacts (1) - Similars (2)


Selected Match Reg # Registration Type Debtor Name City Enforcement 
Instruction 
Reg #


Yes Exact 302500434 Personal Property 
Security Agreement


THE BODY SHOP CANADA LIMITED Toronto N/A


Yes Similar 101354005 Personal Property 
Security Agreement


THE BODY SHOP Saskatoon N/A


Yes Similar 119693706 Personal Property 
Security Agreement


THE BODY SHOP Saskatoon N/A


Search #: 204361106 27-Feb-2024 02:47 PM Page 1 of 8
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Saskatchewan
Personal Property Registry


Search Result


Current - Exact


Event Type: Setup
Transaction Reason: Regular


Notations
Trust Indenture: NO


Registrant


Party ID: 154279289-1 Address: 100 King Street West


Entity Type: Business Toronto, Ontario


Name: DLA Piper (Canada) LLP - Toronto 
James Padwick


M5X1E2


Canada


Secured Party


Item #: 1 Address: 33 Glasshouse Street, 6th Floor


Party ID: 154279291-1 London, GB


Entity Type: Business W1B5DG


Name: AURELIUS IV UK ACQUICO SEVEN LIMITED Other


Debtor Party


* Item #: 1 Address: 1 Yorkdale Road, Unit 510


Party ID: 154279290-1 Toronto, Ontario


Entity Type: Business M6A3A1


Name: THE BODY SHOP CANADA LIMITED Canada


Registration Type: Personal Property Security Agreement


Registration Date: 22-Dec-2023 10:21:14


Registration #: 302500434


Expiry Date: 31-Dec-2028


General Property


All of the Debtor's present and after acquired personal property and proceeds thereof.


Search #: 204361106 27-Feb-2024 02:47 PM Page 2 of 8
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Saskatchewan
Personal Property Registry


Search Result


Current - Similar


Event Type: Amendment
Transaction Reason: Regular


Notations
Trust Indenture: No


Purchase Money Interest Claimed: Yes


Proceeds Claimed: Yes


Registrant


Party ID: 150003271-1 Address: 321-21ST STREET EAST


Entity Type: Business SASKATOON, SK


Name: HSBC BANK CANADA S7K0C1


Canada


Secured Party


Item #: 1 Address: 321 21ST STREET EAST


Party ID: 101680996-1 Saskatoon, Saskatchewan


Entity Type: Business S7K0C1


Name: HSBC BANK CANADA Canada


Debtor Party


Item #: 1 Address: C/O 1ST AVENUE AND 21ST ST.


Party ID: 100197711-1 Saskatoon, Saskatchewan


Entity Type: Business S7K1J9


Name: TREK 2000 CORPORATION Canada


* Item #: 2 Address: 1ST AVENUE AND 21ST STREET


Party ID: 100197712-1 Saskatoon, Saskatchewan


Entity Type: Business S7K1J9


Name: THE BODY SHOP Canada


Old Registration Number(s)


03912074


Registration Type: Personal Property Security Agreement


Registration Date: 31-May-1991 09:26:00


Registration #: 101354005


Expiry Date: Infinity


General Property


ALL OF THE PRESENT AND AFTER-ACQUIRED PROPERTY OF THE DEBTORS.


History - Setup


Event Type: Setup
Transaction Reason: Regular


Registration Type: Personal Property Security Agreement


Registration Date: 31-May-1991 09:26:00


Registration #: 101354005


Transaction #: 1


Expiry Date: Infinity


Search #: 204361106 27-Feb-2024 02:47 PM Page 3 of 8
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Saskatchewan
Personal Property Registry


Search Result


Notations
Trust Indenture: No


Purchase Money Interest Claimed: Yes


Proceeds Claimed: Yes


Registrant


Party ID: 100001032-1 Address: 1500-410 22ND ST E


Entity Type: Business Saskatoon, Saskatchewan


Name: MACPHERSON, LESLIE & TYERMAN, S7K5T6


Canada


Secured Party


Item #: 1 Address: 224 4TH AVENUE SOUTH


Party ID: 100020342-1 Saskatoon, Saskatchewan


Entity Type: Business S7K5M5


Name: HONGKONG BANK OF CANADA Canada


Debtor Party


Item #: 1 Address: C/O 1ST AVENUE AND 21ST ST.


Party ID: 100197711-1 Saskatoon, Saskatchewan


Entity Type: Business S7K1J9


Name: TREK 2000 CORPORATION Canada


Item #: 2 Address: 1ST AVENUE AND 21ST STREET


Party ID: 100197712-1 Saskatoon, Saskatchewan


Entity Type: Business S7K1J9


Name: THE BODY SHOP Canada


General Property


ALL OF THE PRESENT AND AFTER-ACQUIRED PROPERTY OF THE DEBTORS.


History - Amendment


Event Type: Amendment
Transaction Reason: Regular


Registrant


Party ID: 150003271-1 Address: 321-21ST STREET EAST


Entity Type: Business SASKATOON, SK


Name: HSBC BANK CANADA S7K0C1


Canada


Amendment Date: 03-Feb-2010 13:18:05 Registration #: 101354005


Transaction #: 2


Search #: 204361106 27-Feb-2024 02:47 PM Page 4 of 8
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Saskatchewan
Personal Property Registry


Search Result


Secured Party


Action: Update


Item #: 1 Address: 321 21ST STREET EAST


Party ID: 101680996-1 Saskatoon, Saskatchewan


Entity Type: Business S7K0C1


Name: HSBC BANK CANADA Canada


Search #: 204361106 27-Feb-2024 02:47 PM Page 5 of 8
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Saskatchewan
Personal Property Registry


Search Result


Current - Similar


Event Type: Amendment
Transaction Reason: Regular


Notations
Trust Indenture: No


Registrant


Party ID: 152167111-1 Address: 939 EGLINTON AVE. EAST, SUITE 201


Entity Type: Business TORONTO, Ontario


Name: D+H LIMITED PARTNERSHIP M4G4H7


Canada


Secured Party


Item #: 1 Address: 321-21ST STREET EAST


Party ID: 100603183-33 Saskatoon, Saskatchewan


Entity Type: Business S7K0C1


Name: HSBC BANK CANADA Canada


Debtor Party


Item #: 1 Address: #1 301 PAKWA PLACE


Party ID: 102474885-1 Saskatoon, Saskatchewan


Entity Type: Business S7L6A3


Name: TREK 2000 CORPORATION Canada


* Item #: 2 Address: #1-301 PAKWA PLACE


Party ID: 102474891-1 Saskatoon, Saskatchewan


Entity Type: Business S7L6A3


Name: THE BODY SHOP Canada


Registration Type: Personal Property Security Agreement


Registration Date: 14-Jul-2003 16:00:18


Registration #: 119693706


Expiry Date: 14-Jul-2033


General Property


ALL OF THE DEBTOR'S PRESENT AND AFTER ACQUIRED PERSONALPROPERTY OF EVERY NATURE AND KIND AND WHERESOEVER 
SITUATE, AND ALL PROCEEDS INCLUDING BUT NOT LIMITED TO ACCOUNTS RECEIVABLE, BILLS OF EXCHANGE, INSURANCE 
PROCEEDS, CHATTEL PAPER, INTANGIBLES, MOTOR VEHICLES AND ALL OTHER AFTER- ACQUIRED PROPERTY CONSTITUTING 
PROCEEDS.


History - Setup


Event Type: Setup
Transaction Reason: Regular


Notations
Trust Indenture: No


Registration Type: Personal Property Security Agreement


Registration Date: 14-Jul-2003 16:00:18


Registration #: 119693706


Transaction #: 1


Expiry Date: 14-Jul-2008


Search #: 204361106 27-Feb-2024 02:47 PM Page 6 of 8
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Saskatchewan
Personal Property Registry


Search Result


Registrant


Party ID: 100603183-33 Address: 321-21ST STREET EAST


Entity Type: Business Saskatoon, Saskatchewan


Name: HSBC BANK CANADA S7K0C1


Canada


Secured Party


Item #: 1 Address: 321-21ST STREET EAST


Party ID: 100603183-33 Saskatoon, Saskatchewan


Entity Type: Business S7K0C1


Name: HSBC BANK CANADA Canada


Debtor Party


Item #: 1 Address: #1 301 PAKWA PLACE


Party ID: 102474885-1 Saskatoon, Saskatchewan


Entity Type: Business S7L6A3


Name: TREK 2000 CORPORATION Canada


Item #: 2 Address: #1-301 PAKWA PLACE


Party ID: 102474891-1 Saskatoon, Saskatchewan


Entity Type: Business S7L6A3


Name: THE BODY SHOP Canada


General Property


ALL OF THE DEBTOR'S PRESENT AND AFTER ACQUIRED PERSONALPROPERTY OF EVERY NATURE AND KIND AND WHERESOEVER 
SITUATE, AND ALL PROCEEDS INCLUDING BUT NOT LIMITED TO ACCOUNTS RECEIVABLE, BILLS OF EXCHANGE, INSURANCE 
PROCEEDS, CHATTEL PAPER, INTANGIBLES, MOTOR VEHICLES AND ALL OTHER AFTER- ACQUIRED PROPERTY CONSTITUTING 
PROCEEDS.


History - Amendment


Event Type: Amendment
Transaction Reason: Regular


Life Time:


Registrant


Party ID: 150003271-1 Address: 321-21ST STREET EAST


Entity Type: Business SASKATOON, SK


Name: HSBC BANK CANADA S7K0C1


Canada


Life Time Amended


Amendment Date: 10-Jun-2008 15:29:38 Registration #: 119693706


Transaction #: 2


Expiry Date: 14-Jul-2013


History - Amendment
Amendment Date: 19-Jun-2013 15:52:02 Registration #: 119693706


Transaction #: 3


Expiry Date: 14-Jul-2023


Search #: 204361106 27-Feb-2024 02:47 PM Page 7 of 8


174







Saskatchewan
Personal Property Registry


Search Result


Event Type: Amendment
Transaction Reason: Regular


Life Time:


Registrant


Party ID: 151220943-1 Address: 939 EGLINTON AVE. EAST, SUITE 201


Entity Type: Business TORONTO, Ontario


Name: CANADIAN SECURITIES REGISTRATION 
SYSTEMS


M4G4H7


Canada


Life Time Amended


History - Amendment


Event Type: Amendment
Transaction Reason: Regular


Life Time:


Registrant


Party ID: 152167111-1 Address: 939 EGLINTON AVE. EAST, SUITE 201


Entity Type: Business TORONTO, Ontario


Name: D+H LIMITED PARTNERSHIP M4G4H7


Canada


Life Time Amended


Amendment Date: 08-Jun-2023 14:27:10 Registration #: 119693706


Transaction #: 4


Expiry Date: 14-Jul-2033


End of Search Result


Search #: 204361106 27-Feb-2024 02:47 PM Page 8 of 8
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Sue Shaunessy


Services


Account Services


Account
Statements


Registration
Services


Financing
Statement


Change Statement


Discharge
Statement


Global Change


Search Services


Individual Debtor


Business Debtor


Registration
Number


Serial Number


Document Copies


Other Services


Fees


Party Code


Registration
History


Contact Us


eRegistration


Land Titles Online


Plan Deposit
Submission


Title Check


Account
Information


Business Debtor


Search
Results


Print
Requests


Mailing
Information


Payment


Help


Search by Business Debtor


Date:  2024-02-27 Business Name:  THE BODY SHOP CANADA LIMITED
Time:  2:48:17 PM
Transaction Number:  10272479440 
User ID:  Sue Shaunessy


1 exact match was found.


0 similar matches were found.


EXACT MATCHES


Business Debtor Name No. of Registrations


1. THE BODY SHOP CANADA LIMITED 1


1. THE BODY SHOP CANADA LIMITED
1.1 THE BODY SHOP CANADA LIMITED: Registration 202321135503 (2023-12-22 10:18:24 AM)


Registered under The Personal Property Security Act


Expiry Date (YYYY-MM-DD) 2028-12-31


Debtor Address
1 Yorkdale Road, Unit 510
Toronto, ON
CA M6A 3A1


Secured Parties
(party code, name, address)


AURELIUS IV UK ACQUICO SEVEN LIMITED
33 Glasshouse Street, 6th Floor
London, England
GB W1B 5DG


General Collateral Description
*The security interest is taken in all of the debtor's present and after-
acquired personal property.


Back to Top


END OF EXACT MATCHES
Additional Options:


To request Printed Search Results or Printed Registered Documents, please select the "Print
Requests" tab.
To start a new search, please select the "New Search" button:


New Search


Search
Results


Print
Requests


Mailing
Information


Payment


Printer Friendly Version


Privacy 
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This report lists registrations in the Personal Property Registry that match the following search criteria:


Province or Territory Searched: New Brunswick
Type of Search: Debtors (Enterprise)


Search Criteria: The Body Shop Canada Limited


Date and Time of Search (YYYY-MM-DD hh:mm): 2024-02-26 17:01 (Atlantic)
Transaction Number: 25315601
Searched By: S185207


The following table lists records that match the Debtors (Enterprise) you specified.


Exact Included Original
Registration
Number


Enterprise Name Place


* * 39387741 THE BODY SHOP CANADA LIMITED Toronto


An '*' in the 'Exact' column indicates that the Debtor (Enterprise) exactly matches the search criteria.
Included Column Legend


- An asterisk ('*') in the 'Included' column indicates that the registration's details are included within the Search
Result Report.


Registration Counts
- 1 registration(s) contained information that exactly matched the search criteria you specified.


- 0 registration(s) contained information that closely matched the search criteria you specified.


When reviewing the registrations below, note that a registration which has expired or been discharged within the
last 30 days can still be re-registered by the secured party.


All registration date/time values are stated in Atlantic Time.


For more information concerning the Personal Property Registry, go to www.acol.ca


Registration Details for Registration Number: 39387741


Province or Territory: New Brunswick
Registration Type: PPSA Financing Statement


Registration History
Registration Activity Registration Number Date/Time


(Atlantic)
(YYYY-MM-DD hh:mm)


Expiry Date
(YYYY-MM-DD)


File Number


Original 39387741 2023-12-22 12:39 2028-12-22


This registration has not been the subject of an Amendment or Global Change. The following registration
information was added by the original registration and has not been deleted.


Debtors


Type: Enterprise
THE BODY SHOP CANADA LIMITED
1 Yorkdale Road, Unit 510


New Brunswick PPRS Search Result Report 25315601


Report Version 2308 Page: 1
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Toronto ON M6A 3A1
Canada


Secured Parties


Type: Enterprise
AURELIUS IV UK ACQUICO SEVEN LIMITED
33 Glasshouse Street, 6th Floor
London - W1B 5DG
GB


General Collateral
All of the Debtor's present and after acquired personal property and proceeds thereof.


END OF REPORT


New Brunswick PPRS Search Result Report 25315601
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This report lists registrations in the Personal Property Registry that match the following search criteria:


Province or Territory Searched: Nova Scotia
Type of Search: Debtors (Enterprise)


Search Criteria: The Body Shop Canada Limited


Date and Time of Search (YYYY-MM-DD hh:mm): 2024-02-26 17:02 (Atlantic)
Transaction Number: 25315613
Searched By: S185207


The following table lists records that match the Debtors (Enterprise) you specified.


Exact Included Original
Registration
Number


Enterprise Name Place


* * 38896395 THE BODY SHOP CANADA LIMITED Toronto
* 37880374 THE BODY SHOP CANADA LTD DARTMOUTH


An '*' in the 'Exact' column indicates that the Debtor (Enterprise) exactly matches the search criteria.
Included Column Legend


- An asterisk ('*') in the 'Included' column indicates that the registration's details are included within the Search
Result Report.


Registration Counts
- 1 registration(s) contained information that exactly matched the search criteria you specified.


- 1 registration(s) contained information that closely matched the search criteria you specified.


When reviewing the registrations below, note that a registration which has expired or been discharged within the
last 30 days can still be re-registered by the secured party.


All registration date/time values are stated in Atlantic Time.


For more information concerning the Personal Property Registry, go to www.acol.ca


Registration Details for Registration Number: 38896395


Province or Territory: Nova Scotia
Registration Type: PPSA Financing Statement


Registration History
Registration Activity Registration Number Date/Time


(Atlantic)
(YYYY-MM-DD hh:mm)


Expiry Date
(YYYY-MM-DD)


File Number


Original 38896395 2023-12-22 12:34 2028-12-22


This registration has not been the subject of an Amendment or Global Change. The following registration
information was added by the original registration and has not been deleted.


Debtors


Type: Enterprise
THE BODY SHOP CANADA LIMITED


Nova Scotia PPRS Search Result Report 25315613
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1 Yorkdale Road, Unit 510
Toronto ON M6A 3A1
Canada


Secured Parties


Type: Enterprise
AURELIUS IV UK ACQUICO SEVEN LIMITED
33 Glasshouse Street, 6th Floor
London - W1B 5DG
GB


General Collateral
All of the Debtor's present and after acquired personal property and proceeds thereof.


Registration Details for Registration Number: 37880374


Province or Territory: Nova Scotia
Registration Type: PPSA Financing Statement


Registration History
Registration Activity Registration Number Date/Time


(Atlantic)
(YYYY-MM-DD hh:mm)


Expiry Date
(YYYY-MM-DD)


File Number


Original 37880374 2023-05-23 12:35 2026-05-23 26QLS3 CU01


This registration has not been the subject of an Amendment or Global Change. The following registration
information was added by the original registration and has not been deleted.


Debtors


Type: Enterprise
THE BODY SHOP CANADA LTD
6 GRIFFIN PL
DARTMOUTH NS B2V2N6
Canada


Secured Parties


Type: Enterprise
ENTERPRISE FLEET MANAGEMENT CANADA, INC
709 MILNER AVE
SCARBOROUGH ON M1B6B6
Canada


Serial Numbered Collateral


Nova Scotia PPRS Search Result Report 25315613
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Serial Number Collateral Type Description Added By Deleted By
JN8BT3BB8PW199620 Motor Vehicle 2023 NISSAN ROGUE 37880374


END OF REPORT


Nova Scotia PPRS Search Result Report 25315613
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This report lists registrations in the Personal Property Registry that match the following search criteria:


Province or Territory Searched: Newfoundland and Labrador
Type of Search: Debtors (Enterprise)


Search Criteria: The Body Shop Canada Limited


Date and Time of Search (YYYY-MM-DD hh:mm): 2024-02-26 17:01 (Atlantic)
Transaction Number: 25315606
Searched By: S185207


The following table lists records that match the Debtors (Enterprise) you specified.


Exact Included Original
Registration
Number


Enterprise Name Place


* * 21386677 THE BODY SHOP CANADA LIMITED Toronto


An '*' in the 'Exact' column indicates that the Debtor (Enterprise) exactly matches the search criteria.
Included Column Legend


- An asterisk ('*') in the 'Included' column indicates that the registration's details are included within the Search
Result Report.


Registration Counts
- 1 registration(s) contained information that exactly matched the search criteria you specified.


- 0 registration(s) contained information that closely matched the search criteria you specified.


When reviewing the registrations below, note that a registration which has expired or been discharged within the
last 30 days can still be re-registered by the secured party.


All registration date/time values are stated in Atlantic Time.


For more information concerning the Personal Property Registry, go to www.acol.ca


Registration Details for Registration Number: 21386677


Province or Territory: Newfoundland and Labrador
Registration Type: PPSA Financing Statement


Registration History
Registration Activity Registration Number Date/Time


(Atlantic)
(YYYY-MM-DD hh:mm)


Expiry Date
(YYYY-MM-DD)


File Number


Original 21386677 2023-12-22 12:37 2028-12-22


This registration has not been the subject of an Amendment or Global Change. The following registration
information was added by the original registration and has not been deleted.


Debtors


Type: Enterprise
THE BODY SHOP CANADA LIMITED
1 Yorkdale Road, Unit 510


Newfoundland and Labrador PPRS Search Result Report 25315606
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Toronto ON M6A 3A1
Canada


Secured Parties


Type: Enterprise
AURELIUS IV UK ACQUICO SEVEN LIMITED
33 Glasshouse Street, 6th Floor
London - W1B 5DG
GB


General Collateral
All of the Debtor's present and after acquired personal property and proceeds thereof.


END OF REPORT


Newfoundland and Labrador PPRS Search Result Report 25315606
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This report lists registrations in the Personal Property Registry that match the following search criteria:


Province or Territory Searched: Prince Edward Island
Type of Search: Debtors (Enterprise)


Search Criteria: The Body Shop Canada Limited


Date and Time of Search (YYYY-MM-DD hh:mm): 2024-02-26 17:05 (Atlantic)
Transaction Number: 25315628
Searched By: S185207


The following table lists records that match the Debtors (Enterprise) you specified.


Exact Included Original
Registration
Number


Enterprise Name Place


* * 6424407 THE BODY SHOP CANADA LIMITED Toronto


An '*' in the 'Exact' column indicates that the Debtor (Enterprise) exactly matches the search criteria.
Included Column Legend


- An asterisk ('*') in the 'Included' column indicates that the registration's details are included within the Search
Result Report.


Registration Counts
- 1 registration(s) contained information that exactly matched the search criteria you specified.


- 0 registration(s) contained information that closely matched the search criteria you specified.


When reviewing the registrations below, note that a registration which has expired or been discharged within the
last 30 days can still be re-registered by the secured party.


All registration date/time values are stated in Atlantic Time.


For more information concerning the Personal Property Registry, go to www.acol.ca


Registration Details for Registration Number: 6424407


Province or Territory: Prince Edward Island
Registration Type: PPSA Financing Statement


Registration History
Registration Activity Registration Number Date/Time


(Atlantic)
(YYYY-MM-DD hh:mm)


Expiry Date
(YYYY-MM-DD)


File Number


Original 6424407 2023-12-22 12:28 2028-12-22


This registration has not been the subject of an Amendment or Global Change. The following registration
information was added by the original registration and has not been deleted.


Debtors


Type: Enterprise
THE BODY SHOP CANADA LIMITED
1 Yorkdale Road, Unit 510


Prince Edward Island PPRS Search Result Report 25315628


Report Version 2308 Page: 1


184







Toronto ON M6A 3A1
Canada


Secured Parties


Type: Enterprise
AURELIUS IV UK ACQUICO SEVEN LIMITED
33 Glasshouse Street, 6th Floor
London - W1B 5DG
GB


General Collateral
All of the Debtor's present and after acquired personal property and proceeds thereof.


END OF REPORT


Prince Edward Island PPRS Search Result Report 25315628
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This report lists registrations in the Personal Property Registry that match the following search criteria:


Province or Territory Searched: Nunavut
Type of Search: Debtors (Enterprise)


Search Criteria: The Body Shop Canada Limited


Date and Time of Search (YYYY-MM-DD hh:mm): 2024-02-26 17:05 (Atlantic)
Transaction Number: 25315623
Searched By: S185207


The following table lists records that match the Debtors (Enterprise) you specified.


Exact Included Original
Registration
Number


Enterprise Name Place


* * 559005 THE BODY SHOP CANADA LIMITED Toronto


An '*' in the 'Exact' column indicates that the Debtor (Enterprise) exactly matches the search criteria.
Included Column Legend


- An asterisk ('*') in the 'Included' column indicates that the registration's details are included within the Search
Result Report.


Registration Counts
- 1 registration(s) contained information that exactly matched the search criteria you specified.


- 0 registration(s) contained information that closely matched the search criteria you specified.


When reviewing the registrations below, note that a registration which has expired or been discharged within the
last 30 days can still be re-registered by the secured party.


All registration date/time values are stated in Atlantic Time.


For more information concerning the Personal Property Registry, go to www.acol.ca


Registration Details for Registration Number: 559005


Province or Territory: Nunavut
Registration Type: PPSA Financing Statement


Registration History
Registration Activity Registration Number Date/Time


(Atlantic)
(YYYY-MM-DD hh:mm)


Expiry Date
(YYYY-MM-DD)


File Number


Original 559005 2023-12-22 12:30 2028-12-22


This registration has not been the subject of an Amendment or Global Change. The following registration
information was added by the original registration and has not been deleted.


Debtors


Type: Enterprise
THE BODY SHOP CANADA LIMITED
1 Yorkdale Road, Unit 510


Nunavut PPRS Search Result Report 25315623
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Toronto ON M6A 3A1
Canada


Secured Parties


Type: Enterprise
AURELIUS IV UK ACQUICO SEVEN LIMITED
33 Glasshouse Street, 6th Floor
London - W1B 5DG
GB


General Collateral
All of the Debtor's present and after acquired personal property and proceeds thereof.


END OF REPORT


Nunavut PPRS Search Result Report 25315623
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This report lists registrations in the Personal Property Registry that match the following search criteria:


Province or Territory Searched: Northwest Territories
Type of Search: Debtors (Enterprise)


Search Criteria: The Body Shop Canada Limited


Date and Time of Search (YYYY-MM-DD hh:mm): 2024-02-26 17:02 (Atlantic)
Transaction Number: 25315609
Searched By: S185207


The following table lists records that match the Debtors (Enterprise) you specified.


Exact Included Original
Registration
Number


Enterprise Name Place


* * 1994220 THE BODY SHOP CANADA LIMITED Toronto


An '*' in the 'Exact' column indicates that the Debtor (Enterprise) exactly matches the search criteria.
Included Column Legend


- An asterisk ('*') in the 'Included' column indicates that the registration's details are included within the Search
Result Report.


Registration Counts
- 1 registration(s) contained information that exactly matched the search criteria you specified.


- 0 registration(s) contained information that closely matched the search criteria you specified.


When reviewing the registrations below, note that a registration which has expired or been discharged within the
last 30 days can still be re-registered by the secured party.


All registration date/time values are stated in Atlantic Time.


For more information concerning the Personal Property Registry, go to www.acol.ca


Registration Details for Registration Number: 1994220


Province or Territory: Northwest Territories
Registration Type: PPSA Financing Statement


Registration History
Registration Activity Registration Number Date/Time


(Atlantic)
(YYYY-MM-DD hh:mm)


Expiry Date
(YYYY-MM-DD)


File Number


Original 1994220 2023-12-22 12:32 2028-12-22


This registration has not been the subject of an Amendment or Global Change. The following registration
information was added by the original registration and has not been deleted.


Debtors


Type: Enterprise
THE BODY SHOP CANADA LIMITED
1 Yorkdale Road, Unit 510


Northwest Territories PPRS Search Result Report 25315609
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Toronto ON M6A 3A1
Canada


Secured Parties


Type: Enterprise
AURELIUS IV UK ACQUICO SEVEN LIMITED
33 Glasshouse Street, 6th Floor
London - W1B 5DG
GB


General Collateral
All of the Debtor's present and after acquired personal property and proceeds thereof.


END OF REPORT


Northwest Territories PPRS Search Result Report 25315609
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This report lists registrations in the Personal Property Registry that match the following search criteria:


Province or Territory Searched: Yukon
Type of Search: Debtors (Enterprise)


Search Criteria: The Body Shop Canada Limited


Date and Time of Search (YYYY-MM-DD hh:mm): 2024-02-26 17:06 (Atlantic)
Transaction Number: 25315630
Searched By: S185207


The following table lists records that match the Debtors (Enterprise) you specified.


Exact Included Original
Registration
Number


Enterprise Name Place


* * 9438637 THE BODY SHOP CANADA LIMITED Toronto


An '*' in the 'Exact' column indicates that the Debtor (Enterprise) exactly matches the search criteria.
Included Column Legend


- An asterisk ('*') in the 'Included' column indicates that the registration's details are included within the Search
Result Report.


Registration Counts
- 1 registration(s) contained information that exactly matched the search criteria you specified.


- 0 registration(s) contained information that closely matched the search criteria you specified.


When reviewing the registrations below, note that a registration which has expired or been discharged within the
last 30 days can still be re-registered by the secured party.


All registration date/time values are stated in Atlantic Time.


For more information concerning the Personal Property Registry, go to www.acol.ca


Registration Details for Registration Number: 9438637


Province or Territory: Yukon
Registration Type: PPSA Financing Statement


Registration History
Registration Activity Registration Number Date/Time


(Atlantic)
(YYYY-MM-DD hh:mm)


Expiry Date
(YYYY-MM-DD)


File Number


Original 9438637 2023-12-22 12:20 2028-12-22


This registration has not been the subject of an Amendment or Global Change. The following registration
information was added by the original registration and has not been deleted.


Debtors


Type: Enterprise
THE BODY SHOP CANADA LIMITED
1 Yorkdale Road, Unit 510


Yukon PPRS Search Result Report 25315630
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Toronto ON M6A 3A1
Canada


Secured Parties


Type: Enterprise
AURELIUS IV UK ACQUICO SEVEN LIMITED
33 Glasshouse Street, 6th Floor
London - W1B 5DG
GB


General Collateral
All of the Debtor's present and after acquired personal property and proceeds thereof.


END OF REPORT


Yukon PPRS Search Result Report 25315630
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26/02/2024 16:38 servicesclients.rdprm.gouv.qc.ca/Consultation/


https://servicesclients.rdprm.gouv.qc.ca/Consultation/ 1/2


Date, heure, minute de certification : 2024-02-26 10:59


Critère de recherche Nom d'organisme : The Body Shop Canada Limited


Résultat exact (1)


Fiche Inscription Date h:min


001 HYPOTHÈQUE CONVENTIONNELLE SANS DÉPOSSESSION
24-0020790-0001 


2024-01-10 09:00
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26/02/2024 16:38 servicesclients.rdprm.gouv.qc.ca/Consultation/


https://servicesclients.rdprm.gouv.qc.ca/Consultation/ 2/2


 


Date, heure, minute de certification : 2024-02-26 10:59


Critère de recherche Nom d'organisme : The Body Shop Canada Limited


Noms présentant des similarités (20)


Nom Code postal
Nombre de
fiches détaillées


ATTIVO LAVAL BODYSHOP LTD H7R 3X8       


ATTIVO LAVAL BODYSHOP LTD CARROSSERIE ATTIVO LAVA... H7R 3X8       


BATH & BODY WORKS CANADA CORP B3J 0J2       


BEAUDIER INC H3B 4W5       


BODY ID H4N 1H2       


CANADAA INC J5C 1W2       


CARROSSERIE ATTIVO LAVAL LTEE ATTIVO LAVAL BODYSH... H7R 3X8       


CHABOT BODY SHOP INC G5V 4S5       


CUSTOM RIDES MECHANIC & BODY SHOP H7L 3W3       


DES CANADA H4S 1X7       


GAMING SHOP CANADA INC H4C 2K1       


IDEAL BODY H4A 1G8       


LES ATELIERS PELLETIER LTEE PELLETIER BODY SHOP L... J8P 1G5       


NDG INTERNATIONAL SPORTS CARS BODY SHOP LTD H4A 2G1       


PELLETIER BODY SHOP LTD J8P 1G5       


PREFERENCE BODY J6Y 1S9       


STEPCAR BODY SHOP G2N 1T9       


STEPHEN BAUDI INC H3X 3S2       


THE HEALTH & BODY SHOP MAXIDENT H2T 2W8       


TRAILER SHOP CANADA J0H 1B0       
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Date, heure, minute de certification : 20240226 10:59


Critère de recherche Nom d'organisme : The Body Shop Canada Limited
Critère de sélection Nom d'organisme : 


THE BODY SHOP CANADA LTD
Code Postal : 


M6A3A1


Fiche Inscription Date h:min
001 HYPOTHÈQUE CONVENTIONNELLE SANS DÉPOSSESSION


2400207900001 
20240110 09:00


Page 1 de 2
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33 Glasshouse Street, London, United Kingdom, W1B 5DG


5101 Yorkdale Road, Toronto, Ontario M6A 3A1


Date, heure, minute de certification : 20240226 10:59
Critère de recherche  Nom d'organisme : The Body Shop Canada Limited 


Critère de sélection  Nom d'organisme : THE BODY SHOP CANADA...  Code Postal : M6A3A1 
Fiche 001  Détail de l'inscription 1 (de 1)


INSCRIPTION DATE-HEURE-MINUTE DATE EXTRÊME D'EFFET 


2400207900001 20240110 09:00    20340110


HYPOTHÈQUE CONVENTIONNELLE SANS DÉPOSSESSION
 


PARTIES


Titulaire
AURELIUS IV UK ACQUICO SEVEN LIMITED


Constituant
THE BODY SHOP CANADA LIMITED


 


BIENS
 
L'universalité des biens meubles de THE BODY SHOP CANADA LIMITED (le 
"Débiteur"), présents et à venir, corporels et incorporels, de quelque 
nature qu'ils soient et où qu'ils puissent être situés (les "Biens 
hypothéqués").
 


MENTIONS


Somme de l'hypothèque


12 000 000$ avec intérêt à compter du 9 janvier 2024 au taux de 25% l'an.


Référence à l'acte constitutif


Forme de l'acte : Sous seing privé
Date : 20240109
 
Autres mentions :


Le Débiteur peut percevoir les Créances faisant partie des Biens 
hypothéqués tant que AURELIUS IV UK ACQUICO SEVEN LIMITED ne lui en a 
pas retiré l'autorisation.


"Créances" signifie les créances du Débiteur, présentes et futures, 
corporelles et incorporelles, de quelque nature et situées où que ce 
soit, incluant notamment, mais sans limiter la généralité de ce qui 
précède, tous les compteclients, comptes débiteurs, recours, demandes,
 jugements, droits contractuels, sommes en dépôt, produits de vente, 
cession ou location de biens, droits ou titres, indemnités payables en 
vertu d'un contrat d'assurance, les sommes dues au Débiteur ou pouvant 
devenir exigibles, ainsi que tous les jugements et autres droits, 
avantages, garanties et sûretés pour les créances qui existent, ou 
peuvent exister, en faveur du Débiteur, ainsi que tous les livres et 
comptes, listes de clients, dossiers de clients, et toute autre 
information relative aux clients et tous les titres, lettres, factures,
 papiers et documents qui constatent les créances ou s'y rapportent.
 


Page 2 de 2


196







 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


This is Exhibit “H” referred to in the Affidavit of Jordan Searle 
sworn by Jordan Searle at the City of Toronto, in the Province 
of Ontario, before me on March 1, 2024 in accordance with 
O. Reg. 431/20, Administering Oath or Declaration Remotely. 


Frank Gillies, a Commissioner, etc., Province of Ontario, while 
a Student-at-Law. Expires April 27, 2025. 


 


Commissioner for Taking Affidavits (or as may be) 


FRANK GILLIES 
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INFORMATION ON ADMINISTRATION 


Answering your questions: 
We know you have a lot of questions and, as our administrators consider all options for the business, we may not have the answers right now. We 


know this is frustrating but bear with us — we'll share as much as we can, as quickly as we can, on these pages. 


Quick links: 


A change to your outgoing email signature - NEW 15 February 


The latest FAQ -updated 15 February 
Key points of contact 


What administration means 


Taking care of you 


Page for UK Retail on operating during administration 


Town Hall recordings for London Bridge and Watersmead on 13 February 
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A change to your outgoing email signature 
You may have noticed that your signature on outgoing emails has been updated. This has been done for us by our IT team at the request of our 
administrators. It’s both a legal requirement and standard practice when a business is in administration and is done for the benefit of all 
colleagues sending out any external comms. 


Key points of contact 
Colleague Questions 
If you have any questions please contact: colleague.communications@thebodyshop.com. We'll answer them as soon as we can. 


Supplier Questions 


If you have been approached by a supplier please send the emails to: BodyShopCreditors@frpadvisory.com 


Media Queries 
Please share any media enquiries on this issue directly with Alex Fulton 


Overview 
On 13 February 2024, the Directors of The Body Shop International appointed administrators to help the UK business take the next step in our 
turnaround plan. 


As you are aware, we have faced an extended period of financial challenges. This has coincided with a difficult trading environment for the wider 
retail sector. Despite having taken swift action in the last month, including proposing the closure of The Body Shop At Home and selling our business 


across most of Europe and in parts of Asia, we now need to restructure the UK business in order to stabilise it and position it as a profitable 
business for the long-term. 


PI A Type here to search 


  
  


9:46 AM 
OS CE CR EE ee RM À po 


    


   


e & 0 NA Omnichannel - Weekly Tem; x | [5 Weekly template 2024 xisx x | @ News Centre @) Information on Administration x 


io A ht thebodyshop.sharepoint.com/Pages/Informatior dminis... vr (©) ny 


(D Bing sp Customer Insights Bi} Login Manulife Retail Council of Ca... @ Village SQ) Euromonitor Verify... By ADP @ Login to Brandwatch 4} Analytics 360% StoreForce ù > 


= (6) Village & 2 Jordan Searle EE 


     


   


    


    
   


    


    


     


CD share ¥Y rouow 


As you are aware, we have faced an extended period of financial challenges. This has coincided with a difficult trading environment for the wider 


retail sector. Despite having taken swift action in the last month, including proposing the closure of The Body Shop At Home and selling our business 
across most of Europe and in parts of Asia, we now need to restructure the UK business in order to stabilise it and position it as a profitable 


business for the long-term. 


What does this mean? 
Administration is an Insolvency process governed by statute under the Insolvency Act 1986. This means that the executive powers of the Company’s 
directors have now ceased, with all executive and operational decisions now being made by the Joint Administrators and their staff. 


In our case these administrators are Tony Wright, Geoff Rowley and Alastair Massey of FRP Advisory Trading Limited. 


Taking this approach, provides the stability, flexibility and security to find and implement the best means of restructuring the business and 


revitalising this iconic British brand. The Joint Administrators will now consider all options for the business and will update creditors and employees 
in due course. 


Who does this impact? 
This announcement only impacts the UK Business including Global Functions roles based in the UK, the UK Market Team, UK head office (London 
Bridge and Watersmead), store teams and the DC. 


This news does not impact our Global Head Franchise Partners or markets outside the UK. 


What happens now? 


Given the Administrators are pursuing a rescue of the Company as a going concern, for now it is business as usual. The Joint Administrators willnow v #3   
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What happens now? 
Given the Administrators are pursuing a rescue of the Company as a going concern, for now it is business as usual. The Joint Administrators will now 
begin a period of assessment to establish the current position of the UK business and decide the next steps, with a focus on determining the best 


way forward for our iconic brand. 


Our stores, e-commerce, At Home and our ambassador programme will continue trading as normal. Our DC is operating and our London Bridge and 
Watersmead offices are also open. Our global colleagues are continuing to support our international and Head Franchise colleagues. 


Town Hall Recordings - 13 February 


+ London Bridge 
+ Watersmead 


Taking care of you 
We know this is a challenging time for everyone, but this action is necessary to secure the future of the business and brand. Do what you can to 
support each other and access all the support resources we have in place for you here on the Wellbeing Hub.   


THE BODY SHOP. 
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This is Exhibit “I” referred to in the Affidavit of Jordan Searle 
sworn by Jordan Searle at the City of Toronto, in the Province 
of Ontario, before me on March 1, 2024 in accordance with 
O. Reg. 431/20, Administering Oath or Declaration Remotely. 
 
Frank Gillies, a Commissioner, etc., Province of Ontario, while 
a Student-at-Law. Expires April 27, 2025. 


 


Commissioner for Taking Affidavits (or as may be) 


FRANK GILLIES 
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From: Benoit Mennegand
Sent: February 26, 2024 10:09 AM
To: Jordan Searle
Subject: FW: Message from TBSI's Administrators (FRP)


 
 


From: Paulo Amorim <Paulo.Amorim@thebodyshop.com>  
Sent: Tuesday, February 13, 2024 12:59 PM 
To: Benoit Mennegand <Benoit.Mennegand@thebodyshop.com>; Mandie Drummond 
<Mandie.Drummond@thebodyshop.com>; Amelia Vincent <Amelia.Vincent@thebodyshop.com>; Aminata GUEYE 
<Aminata.GUEYE@thebodyshop.com>; Patrick Donnan <Patrick.Donnan@frpadvisory.com> 
Cc: Greg Kerr <Greg.Kerr@thebodyshop.com>; Qasar Qayyum <Qasar.Qayyum@thebodyshop.com>; Tyler Reddien 
<Tyler.Reddien@thebodyshop.com>; Benedict Freely <benedict.freely@aureliusinvest.de>; Zeeshan Arif 
<Zeeshan.Arif@thebodyshop.com>; Sue Nock <Sue.Nock@thebodyshop.com>; Mark Davis 
<Mark.Davis@thebodyshop.com>; Andrew McCrea <Andrew.McCrea@thebodyshop.com>; Tom Porter 
<Tom.Porter@thebodyshop.com> 
Subject: Message from TBSI's Administrators (FRP) 
 
Hi Everyone, please find below a message we were asked to share on behalf the TBSI Administrators in the UK (for 
TBSI). I’ve added the contact details of a point of contact at FRP (Patrick) who will be leading the relationship with 
the TBSI’s sub so that you can follow-up directly, as moving forward they are the only ones with access to the TBSI’s 
bank accounts and you can reach out directly as the Global Finance Team can no longer manage the balances. 
Regards, 
Paulo 
 
@Patrick Donnan, please feel free to add any comments in case I missed something; 
 
@Aminata GUEYE, I copied you as I believe the sale of the France legal entity hasn’t been completed yet, so it’s also 
applicable for that market; 
 
*Please pass on this message as deemed appropriate. 
 
 
 
THE BODY SHOP INTERNATIONAL LIMITED (IN ADMINSITRATION) (“TBSI”) 
  
I can confirm that Tony Wright, Geoff Rowley, and Alastair Massey of FRP Advisory were appointed Joint 
Administrators of The Body Shop International Limited earlier today.  
  
We are aware that that TBSI’s overseas subsidiaries have funding needs, and we are working with management to 
assess the same. Please could I ask that you bear with us as we address a number of pressing matters following our 
appointment. 
  
As a result of the administration the cash pooling arrangement is no longer in place. Therefore, cash balances from 
today’s trading onwards will not be swept to TBSI, and those funds can be applied in line with your directions. We are 
aware that TBSI will need to process these payments on your behalf and would therefore ask any requests are 
accompanied by approval from one of your local directors.  
 


 
Patrick Donnan  
Director  
Restructuring Advisory  
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DDI: +44(0)20 3005 4212 
Mob: +44(0)7775 545 429 
Tel: +44(0)20 3005 4000 
  
patrick.donnan@frpadvisory.com  
FRP Advisory Trading Limited 
110 Cannon Street 
London EC4N 6EU 
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This is Exhibit “J” referred to in the Affidavit of Jordan Searle 
sworn by Jordan Searle at the City of Toronto, in the Province 
of Ontario, before me on March 1, 2024 in accordance with 
O. Reg. 431/20, Administering Oath or Declaration Remotely. 
 


Frank Gillies, a Commissioner, etc.,Province of Ontario, while 
a Student-at-Law. Expires April 27, 2025. 


 


Commissioner for Taking Affidavits (or as may be) 


FRANK GILLIES 
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From: Jordan Searle
Sent: February 13, 2024 5:19 PM
To: Katrina Wright
Cc: Benoit Mennegand; Patrick Donnan
Subject: The Body Shop N. America.  ACTION REQUIRED
Attachments: Termination list.xlsx; 4100 - 08.02.2024 Final.xlsx; 4040 - 08.02.2024 Final.xlsx


Importance: High


Dear Katrina, 
 
Look forward to hearing from you on future framework.  Right now, our concern is bringing the North American 
business to a positive cash flow as quickly as possible.  As well as some proposed actions (detailed below) we do 
have some questions as well: 
 


‐ We have been defaulting on payment in N. America since December (not all but some).   We now have a 
significant backlog (see below and attached).  Where is the cash that was pooled from the N. America org 
over the last 6‐8 weeks?  Can we ensure that these payments are made? We need funding to bring this back 
to normal/on time before we can use market cash flow to fund the market. 


o USA (excel file 4040) : based on the attached report we have currently $2,759K outstanding 
payment, we initially we supposed to received funding of $627K to pay the priority #1 related to 
either Ecom and Wholesale suppliers and to cover legal risk on some store we are at risk of losing 
an early termination notice. 


o CANADA (excel file 4100) : based on the attached report we have currently $2,104K outstanding 
payment, we initially we supposed to received funding of $305K to pay the priority #1 related to 
either Ecom or Wholesale suppliers.  


 
‐ Shall we put on hold/cancel the DC sale ($15M) since we do not have the money available to finance the 


transaction for escrow/security deposit (between 4‐5M$) and potentially pay the rent after the transaction 
close?  We need clarity on who will benefit from the cash outflow from this transaction. 


 
‐ We have a high concern on ensuring payroll in the coming months/weeks can we get clarity if the payroll will 


still be funded by the group and the cash generated in N. America will fund only 3rd party 
vendors.  Nevertheless, we will accelerate our org downsizing that was planned. As a result of this we will be 
terminating employment of 31 full time employees across N. America (21 USA and 10 Canada).  This will 
reduce yearly employment costs by $2.2M in USA and $1.1M in Canada (this is only gross salary and does 
not include related employment costs).  Even when factoring some severance pay, these redundancies will 
help to reduce cash burn dramatically in the long run and will be implemented on Tuesday 20th Feb. 


 
‐ We have massive risk on payments to landlords and we have started to receive demand notices.   We were 


in the process of signing these leases, however, due to non‐payment there is every possibility that they will 
be put on hold,  stop the lease renewal process and the LL could request we leave the space. Below are the 
key location at risk of not being renewed.  as you can see, they are all highly profitable.  Furthermore, 
defaulting on some store leases will have an impact on other properties with a high probability in closure of 
stores (note, in Canada 3 landlords operate 80% of the 106 stores we trade from). 


 
‐ There is also a risk on these stores due to confirmed CAPEX investment.  If this is not made as agreed with 


the landlords, we will default on lease renewal and lose the stores. 
 


Store 
# 


Property 
Name  Landlord 


BUDGET 
Status  Early   End Lease 


BM 
Comments 


Real Estate 
decision  TO 2019 
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1779 


Cross 
iron 
Mills 


Ivanhoe 
Cambridge  Open  1/31/2024  1/31/2024 


Full 
workshop 
2024 500K 
Relocation 


10-year 
extension 
with 5-year 
break 
clause                   1,174,513  


1482 


Polo 
Park 
Shopping 
Centre 


Cadillac 
Fairview  Open  1/31/2024  1/31/2024 


Full 
workshop 


2025 #1 400K 


10-year 
extension 
with 5-year 
break 
clause                   1,198,926  


1968 


Toronto 
Premium 
Outlets  Simon  Open  1/31/2024  1/31/2024 


Full 
workshop 
2024 455K 


10-year 
extension 
with no 
break 
clause                   1,711,666  


1418 
Chinook 
Centre 


Cadillac 
Fairview  Open  6/30/2024  6/30/2024 


Full 
workshop 
2024 550K 
Relocation 


10 years 
with 5-year 
break 
clause                   1,311,075  


 
‐ Another area of the business that is currently at risk is our wholesale business.  With unclear communication 


and slow resolution of payments and activities we are at high risk of losing these profitable customers (and 
new business opportunities). 
 


‐ We also have huge brand equity risk due to non‐payment of media and PR partners.  Delinquency here will 
impact our ability to keep vendor sweet elsewhere and to continue to generate sales through our 
distribution. 


 
 
We await your prompt response.  
 
Kind regards,  
 
Jordan Searle  
General Manager, North America 
  
Jordan.Searle@thebodyshop.com  
+1 6478281009 
The Body Shop Canada | 1 Yorkdale Road, Suite 510 | Toronto, ON, Canada | M6A 3A1 
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This is Exhibit “K” referred to in the Affidavit of Jordan Searle 
sworn by Jordan Searle at the City of Toronto, in the Province 
of Ontario, before me on March 1, 2024 in accordance with 
O. Reg. 431/20, Administering Oath or Declaration Remotely. 
 
Frank Gillies, a Commissioner, etc., Province of Ontario, while 
a Student-at-Law. Expires April 27, 2025. 


 


Commissioner for Taking Affidavits (or as may be) 


FRANK GILLIES 
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From: Jordan Searle
Sent: February 14, 2024 5:15 PM
To: Katrina Wright
Cc: Jennifer Wale
Subject: NA Org - IMPORTANT & URGENT
Attachments: UK file Reorg.xlsx


Importance: High


Hi Katrina, 
 
We have worked through these costs today and are enclosing the full impact herewithin.  We have considered: 
 


‐ Ensuring the business is able to operate.  We will have to scramble but we should be able to cover all 
necessary functions (provided vendor payment is somewhat normalized) 


‐ DEI and tenure. 
‐ Legal requirements for severance 


 
There are some risks we have flagged in the document and there is a requirement to talk to line managers for global 
roles.  In addition, if this plan is green lighted, we will have a change in reporting lines within our retail org with: 1) 
US District manager reporting into the Retail director in CA (Sheryl Cutforth) and 2) Moving the Retail director US 
(Selena Dieringer) into the Retail operations manager role (currently occupied by Kevin Rogers) for the interim 
period. 
 
I understand you have had an opportunity to discuss with Jen, although Jen did not work on the initial list, we did 
reach alignment through our discussions today. 
 
The plan would be:  
 
US 
Tuesday 20th  


‐ Individual meetings taken to notify employee of redundancy.  
‐ Redundancy in effect immediately  
‐ Document provided for signature. 
‐ Those with severance to sign with 7 days.   


 
CA 
Tuesday 20th  


‐ Individual meetings taken to notify employee of redundancy.  
‐ Redundancy with garden leave (people to be contactable if needed during this period) 
‐ Document provided for signature for those with severance. 


 
Simultaneous to this Benoit has submitted a market cash flow to Patrick Donnan of FRP that incorporates the new 
payroll and severance pay that would be required. 
 
I hope we can get some time with you tomorrow to finalize this. 
 
Kind regards, 
 
Jordan Searle  
President, North America 
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Jordan.Searle@thebodyshop.com  
+1 6478281009 
The Body Shop Canada | 1 Yorkdale Road, Suite 510 | Toronto, ON, Canada | M6A 3A1 
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This is Exhibit “L” referred to in the Affidavit of Jordan Searle 
sworn by Jordan Searle at the City of Toronto, in the Province 
of Ontario, before me on March 1, 2024 in accordance with 
O. Reg. 431/20, Administering Oath or Declaration Remotely. 


Frank Gillies, a Commissioner, etc., Province of Ontario, while 
a Student-at-Law. Expires April 27, 2025. 


 


Commissioner for Taking Affidavits (or as may be) 


FRANK GILLIES 
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From: Katrina Wright
Sent: February 15, 2024 10:39 AM
To: Jordan Searle
Subject: RE: Packaging supplier has stopped our boxes.


Thanks Jordan 
 
I have spoken to Clare and Aurelius finance and they have said that this will be under review, but we can not take the 
decision at this time to approve the payments. Therefore we will not be able to go ahead next week with your 
planned exits. 
 
They have said they will work with FRP next week, with a decision by the end of the week if we are to move forward 
on the people exit plan as you have pulled together. 
 
It was very clear so thank you and also for the cash flow which I have sent on as well. 
 
Katrina 
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This is Exhibit “M” referred to in the Affidavit of Jordan Searle 
sworn by Jordan Searle at the City of Toronto, in the Province 
of Ontario, before me on March 1, 2024 in accordance with 
O. Reg. 431/20, Administering Oath or Declaration Remotely. 


Frank Gillies, a Commissioner, etc., Province of Ontario, while 
a Student-at-Law. Expires April 27, 2025. 


 


Commissioner for Taking Affidavits (or as may be) 


FRANK GILLIES 
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From: Jordan Searle
Sent: February 16, 2024 1:12 PM
To: Patrick Donnan; Katrina Wright; Tyler Reddien
Cc: tony.wright@frpadvisory.com; Benedict Freely; Dominik Mueser; Benoit 


Mennegand
Subject: Buth-Na-Bodhaige, Inc. & The Body Shop Canada Limited URGENT & IMPORTANT


Importance: High


TrackingTracking: Recipient Delivery
Patrick Donnan
Katrina Wright Delivered: 2024-02-16 1:12 PM
Tyler Reddien Delivered: 2024-02-16 1:12 PM
tony.wright@frpadvisory.com
Benedict Freely
Dominik Mueser
Benoit Mennegand Delivered: 2024-02-16 1:12 PM
Jordan Searle
Amanda Baracat Delivered: 2024-02-16 1:12 PM


Dear Patrick, Katrina & Tyler, 
  
Over the last week the management here in TBS Canada and TBS US have been working hard to keep business 
running as usual despite sitting with delinquent payments to many suppliers (now totaling over $5m USD across both 
companies), this delinquent position was the result of the decision of Natura, TBSI and Aurelius to start withholding 
payment since mid/late December but still repatriating the cash coming from our local Sales (Retail, Ecom and 
Wholesale) at group level, leaving us with no cash at local level when TBSI was put into administration. 
  
We have tried to limit cash burn further by presenting a scaled back organization (that was delayed by the TBSI 
management) and we have been trading close to budget.  We have repeatedly requested clarification on what is 
going to transpire over the next few weeks and the funding plan to manage payments.  The facts are without said 
funding we will have to cease operation of our DC as of Tuesday 20th due to major operational disfunction (lack of 
boxes, freight company not collecting package, vendors not allowing us to use their services, etc., etc.), this will stop 
ECOM and wholesale shipping immediately despite having orders on hand to ship (holiday weekend), possible cash 
to collect and stores to replenish.   
  
Although stores could technically keep trading for a limited time, as we have no guarantee that we will be able to 
pay staff (next payroll cycle is March 1st), it would be irresponsible to allow people to work knowing we cannot pay 
them.  Therefore, we would have to close stores as well, this could result in non‐opening penalty fees from LLs.  
 
In addition, if we do not provide employees with at least 60 days’ notice of our intention to close down (even if 
temporarily), we would be violation of the Worker Adjustment and Retraining Notification Act (“WARN Act”) and 
would be liable to pay employees for their full rate of pay and all benefits they would have received during that 60 
day period even if they perform no work for the company.  We would also be liable for paying the cost of medical 
expenses incurred during the employment loss that would have been covered if the closure or layoff had not 
occurred.  We will also incur thousands of dollars in additional penalties for violating the WARN act.  Further, we 
would be highly susceptible to legal action from all impacted employees for violating these and other applicable 
state laws (US) which could result in us incurring thousands of dollars in legal fees to defend this very avoidable 
situation.  In addition, we would be liable to pay not only our own attorney’s fees but also the attorney’s fees for any 
employee who brings an action against the company.  This can easily equate to hundreds of thousands of dollars. 
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Finally,  as we are not in administration, we now have significant legal risk from our vendors.  We have already had 
some strong legal language directed at us.  Vendors can also force a bankruptcy and put a lien on our assets (our USA 
DC) that will create a complicated legal situation. This will also stop the current plan of selling the DC that would 
have generated at least $10M of net cash. 
  
As you know, a director has not only a duty of care, but a fiduciary duty to the company it serves. As a director, I 
want to ensure responsible decision‐making that prioritizes the interests of the company, and its stakeholder are 
being made. If we become insolvent, my duty of care requires me to act diligently and prudently, to avoid personal 
liability when filing for bankruptcy.  If we’re foreseeing insolvency as a constant, I would recommend us filing for 
bankruptcy protection both in the US and Canada.  
 
We assume that the decision of not supporting the funding for the USA or Canada is the decision from the 
Administrators and that they consider this is in the best interest of the company to create an immediate insolvency 
despite the future cash flow on the line and the DC sale. We will have to let know all our suppliers and employee of 
that decision and redirect all communication to FRP. 
  
We have a care of duty as directors to ensure that our staff are protected, and we do everything within our power to 
keep the company running. However, we have received no direction from TBSI or FRP on this and therefore are 
unable to continue to operate the company as normal.   
Please get back to us to either align of funding needs or move to a Companies’ Creditors Arrangement Act (CCAA) in 
Canada and a Chapter 11 filing in the US. 
  
Kind regards, 
 
 
Jordan Searle  
General Manager, North America 
  
Jordan.Searle@thebodyshop.com  
+1 6478281009 
The Body Shop Canada | 1 Yorkdale Road, Suite 510 | Toronto, ON, Canada | M6A 3A1 
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This is Exhibit “N” referred to in the Affidavit of Jordan Searle 
sworn by Jordan Searle at the City of Toronto, in the Province 
of Ontario, before me on March 1, 2024 in accordance with 
O. Reg. 431/20, Administering Oath or Declaration Remotely. 


Frank Gillies, a Commissioner, etc., Province of Ontario, while 
a Student-at-Law. Expires April 27, 2025. 


 


Commissioner for Taking Affidavits (or as may be) 


FRANK GILLIES 
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From: Jordan Searle
Sent: February 21, 2024 8:09 PM
To: Patrick Donnan; Geoff.Rowley@frpadvisory.com; Tony Wright; Tony Sturge - FRP 


Advisory
Cc: Dominik Mueser; stephan.rahmede@aureliusinvest.de; Tyler Reddien; Katrina 


Wright; Benedict Freely; Graham Wiseman; Amanda Baracat; Benoit Mennegand
Subject: Request for payment of outstanding payablesand financing. URGENT ACTION 


REQUIRED
Attachments: NA Cash Flow Forecast - 52 week.xlsx


Importance: High


TrackingTracking: Recipient Delivery Read
Patrick Donnan
Geoff.Rowley@frpadvisory.com
Tony Wright
Tony Sturge - FRP Advisory Delivered: 2024-02-21 8:09 PM
Dominik Mueser
stephan.rahmede@aureliusinvest.d
Tyler Reddien Delivered: 2024-02-21 8:09 PM
Katrina Wright Delivered: 2024-02-21 8:09 PM
Benedict Freely
Graham Wiseman Delivered: 2024-02-21 8:09 PM
Amanda Baracat Delivered: 2024-02-21 8:09 PM Read: 2024-02-21 8:10 PM
Benoit Mennegand Delivered: 2024-02-21 8:09 PM
Jordan Searle


Dear all, 
  
Historically, TBSI has been in full control of several functions, including Human Resources and Employee Benefits, 
Accounts Payables, Accounts Receivables and cash management for its subsidiaries, including TBS US and TBS 
Canada; this has been done through a cash pooling agreement that was in place between the entities, where all 
funds were remitted back to TBSI in the UK in return for TBSI’s paying the US and Canada’s payables. This 
“centralized” structure has been in place even when we were under L’Oreal’s ownership. 
 
As you know, since December of 2023, while continuing to sweep receivables, our parent company, TBSI, and our 
indirect owners (Natura & CO) and Aurelius (current indirect owner), has been failing to remit payments in full to 
vendors for the US and Canadian subsidiaries. This situation has not been remedied since then, which caused a 
backlog of overdue debt amounting to approximately USD 3,347K and CAD 2,326K for the US and Canadian entities 
respectively (as of Feb 15, 2024). For further clarity, these vendors are of a wide variety, including but not limited to 
landlords, logistics providers, marketing agencies, staffing agency, performance marketing vendors, store 
development, insurance providers, utilities, rents, freight, etc.  
 
Neither TBS US nor TBS Canada were provided with any advance notice of TBSI’ intention to commence 
administration proceedings in the UK. Even worse, TBSI wrongfully swept all its North America subsidiaries cash 
including the day immediately prior to filing, leaving the entities with insufficient cash to operate in addition to 
bloated outstanding debt. We have reiterated the urgent need for funding to cover such debts and keep our 
operations running. TBSI’s actions have also jeopardized our pending sale of the distribution center despite such sale 
being expressly authorized by Aurelius. As of recent, during our call on Feb 20, 2024, RFP advisors have requested us 


216







2


to formally submit our financing needs, although such requests have been previously performed in the past both 
verbally and through various emails. 
 
Accordingly, we’re attaching our forecasted Cash flow for the rest of 2024,  we have built in the savings we will be 
able to realize.  Assuming we receive the funding we’ve been requesting, we will be cash‐flow sufficient until the end 
of 2024 in both markets.  In summary, to continue to run both Canada and the US we need: 
  


 All outstanding payables to be cleared  (totals as of Feb 15: USD 3,347K and CAD 2,326K) 
 Financing of USD 2.5M and CAD 3.5M (that is in addition to the debt abovementioned) 


  
Upon closer analyzing the attached excel file, you’ll note that in the US we have included the potential cash benefit 
(if actualized) from the sale of the Distribution Center of USD 3M. 
 
In parallel, if we look at the cash flow for both US and Canada in the last 90 days, both subsidiaries show a positive 
position. This means that by the time TBSI entered into administration proceedings (Feb 13) and have effectively put 
both subsidiaries at a “point zero” starting balance, reality was distorted, as the subsidiary cash flow should’ve been 
positive. 
 
We’re making this request as a North American region ‐US and Canada combined ‐ as currently they are 
interdependent (TBS US provides employees, services & logistics to TBS Canada and vice versa) and cannot be 
separated. 
 
As of today, February 21, we have enough cash to cover the next payroll in both markets (which covers work 
performed in February). We cannot guarantee payroll for March onwards, due to our inability to sell products as 
essential vendors have not been paid and services are expected to be halted. Moreover, we’ve engaged external 
legal counsel to consider restructuring alternatives given the financial condition you’ve left us in. After just our initial 
consultations, it is clear that we require funding by no later than Monday February 26, 2024, EOD Eastern Time for 
both countries to maintain operations. In the absence of receiving the requested payment, we will have no option 
but to move forward with bankruptcy filings, which will most likely be a Chapter 7 liquidation in the US and a 
bankruptcy liquidation in Canada to preserve the company’s remaining assets and claims.  
 
Kind Regards, 
 
Jordan Searle  
General Manager, North America 
  
Jordan.Searle@thebodyshop.com  
+1 6478281009 
The Body Shop Canada | 1 Yorkdale Road, Suite 510 | Toronto, ON, Canada | M6A 3A1 
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This is Exhibit “O” referred to in the Affidavit of Jordan Searle 
sworn by Jordan Searle at the City of Toronto, in the Province 
of Ontario, before me on March 1, 2024 in accordance with 
O. Reg. 431/20, Administering Oath or Declaration Remotely. 


Frank Gillies, a Commissioner, etc., Province of Ontario, while 
a Student-at-Law. Expires April 27, 2025. 


 


Commissioner for Taking Affidavits (or as may be) 


FRANK GILLIES 
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Proprietary and Confidential 


Aon UK Ltd is authorised and regulated by the Financial Conduct Authority 


 


New Business Report for 


The Body Shop International Ltd 
Issued on: 28 February 2024 
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Introduction and Executive Summary 


Your Objectives Outcome 


Cost –  


Terms to be provided for new D&O policy for TBS, following purchase 


by Aurelius 


Primary & First Excess Layer  


Cost of master placement GBP 34 175+ GBP 22 000 = GBP 56 175.  


Locally required policies will be in addition*: these are estimated at 


~GBP18k excl brokerage & premium taxes for all jurisdictions. 


So total for D&O will be ~75,000 (excl brokerage and tax). 


Second Excess Layer  


Additional excess layer at a premium of GBP 20,725.39 + taxes.  


Cover including terms and conditions –  


Terms to be provided on Aon Aurelius Private Equity Wording 


 


Terms provided by Liberty (primary), Beazley (first excess) and AGCS 


(second excess) on Aon Aurelius Private Equity Wording  


  


Insurer selection and relationships –  


Terms to be provided for new D&O policy for TBS, following purchase 


by Aurelius 


 


Terms provided by Liberty (primary), Beazley (first excess) and AGCS 


(second excess) on Aon Aurelius Private Equity Wording  


 


For and on behalf of Aon UK Limited 


 
  


Name Danielle Wishart   Jasmine Ebbs  Stacey Maher 


Position Client Director  Client Manager   Client Service Advisor 
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Underinsurance / Insured Values 


The Quotations contained within this Report are provided to you for your consideration – on the understanding that you have declared accurate and 


up to date risk values. 


It is vitally important that you provide accurate insured values, to ensure that the cover you choose is adequate to address any loss that you suffer. If 


the sums insured are inadequate, then you will be underinsured, and an Average clause may apply, which may result in you having to accept 


responsibility for a proportion of any loss. 


Insured Title 


All Polices referred to within this Report are intended to provide cover for the named Insureds below: 


The Body Shop International Ltd and subsidiaries  


And: Natura (Brazil) International B.V. (Netherlands)  
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Premium and Fee Summary 


Class of Insurance Premium 


Quotation 


Recommend


ed Premium 


 


Comments / Premium Payment Warranty Dates 


 


Primary D&O  £35,414.51 £35,414.51 Primary layer with Liberty 


First Excess D&O  £22,797.93 £22,797.93 First Excess layer with Beazley  


Local Policies   £18,000 £18,000 
(1) Australia (2) China (3) Hong Kong (4) Japan (5) Macau (6) Malaysia (7) New 


Zealand (8) Singapore (9) USA  


Second Excess D&O  £20,725.39 £20,725.39 Second Excess layer with AGCS  


Total Premium (excluding IPT) £96,937.83 £96,937.83 Please refer to Note 1 and 2 


Notes 


1. Aon are not tax advisers and we obtain information on insurance premium taxes from sources including a third party supplier.  We supply 


this for information purposes only and you should not rely on it.  If you require independent advice on your tax liabilities, you should consult 


with your own tax advisers. 


 


2. The UK Insurance Premium Tax rate, applicable to the UK elements of the risks debited in the UK, is 12%. The UK VAT rate, if applicable to 


any of the Premiums shown above is 20%. Please also note that Premiums debited overseas or as part of the premiums debited from the UK 


may be subject to local taxes / commissions and rates may vary dependent upon territory. 
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3. The percentage of ‘Commission’ and / or ‘Insurer Service Brokerage’ (ISB) associated with the recommended insurer for each policy is 


shown within the ‘Remuneration’ section of your renewal / new business report. If you would like more information about the remuneration 


we receive for any of your insurance programme, please speak to your client manager who will be happy to assist. 


Premium Financing 


We are able to arrange premium financing on your behalf and where we assist in procuring this, we may obtain quotations or suggest the services of 


a single finance organisation. We periodically review the lender we use to ensure that they continue to offer a competitive facility for our clients. As 


we are not making a recommendation to you in relation to premium finance, please ensure that the details provided accurately reflect your 


requirements. 


When a finance company agrees to loan you the amount of the premium it will pay the premium on your behalf and you will repay the loan in 


instalments. Non-repayment of a loan may result in cancellation of any policies that it may finance, including those that may protect group 


companies, directors and officers, and third parties. 


Your objectives for premium financing 


In respect of premium financing, we agreed the following strategy for renewal:  


▪ No premium financing is required. Should a future quotation be of interest, please contact ourselves to discuss. 
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Directors’ & Officers’ Liability (Including Excess Layers)  


Proposal 


Please find below a summary of the terms negotiated. Full disclosure of these terms is available upon request. 


Proposed premium Primary: £35,414.51 + Taxes 


First Excess layer: £22,797.93 + Taxes  


Local policies in addition at estimated £18,000 + taxes  


Second Excess layer: £20,725.39 + Taxes  


Insurer Primary: Liberty 


First Excess layer: Beazley  


Second Excess layer: AGCS  


Policy no. / Form ref. TBC / Aon Aurelius Private Equity Wording (with Liberty amendments) 


Policy Description Directors & Officers Liability (D&O)  


Provides cover for directors and officers and similar persons as specified in the policy for their personal liability for claims 


arising from wrongful acts occurring in the management of the Business. This policy covers only claims first made against 


an Insured, or other Insured Events first arising, during the Policy Period. 


Policy Period  Primary & First Excess Layer: 29th December 2023 to 28th December 2024 (both dates inclusive)  


Second Excess Layer: Pro rata policy period of 339 days effective 25th January 2024 to 28th December (both dates 


inclusive) 


Geographical Limits Worldwide  
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Policy Limits Primary: £10,000,000 


Local policies issued for: 1) Australia (2) China (3) Hong Kong (4) Japan (5) Macau (6) Malaysia (7) New Zealand (8) 


Singapore (9) USA 


Special Additional Protection for Directors or Officers:  (Payable in addition to the Limit of Liability) 


a) Per Director or Officer Special Additional Protection Limit: 10% of the Limit of Liability up to a maximum of 


GBP1,000,000 


b) Directors or Officers Special Additional Protection Aggregate Limit: 30% of the Limit of Liability up to a maximum 


of GBP 3,000,000  


Retroactive date: inception / from acquisition date  


First Excess layer: £10,000,000 in excess of £10,000,000  


Retroactive date: inception / from acquisition date  


Second Excess layer: £10,000,000 in excess of £20,000,000  


Retroactive date: inception / from acquisition date 


Excess / Deductible Side A – Nil 


Side B – GBP50,000 each and every claim in respect of rest of world  


               USD100,000 each and every claim in respect of US  


Principal Extensions Sub-limits of liability:  


(i) Emergency Costs:  20% of the Limit of Liability 


(ii) Company Critical Regulatory Events: GBP 250,000 


(iii) Derivative Investigation Hearing Costs: GBP 500,000 


(iv) Extradition Expenses: GBP 250,000 
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(v) Public Relations Expenses: GBP 250,000 


(vi) Insolvency Hearing Cover: GBP 250,000 


(vii) Circumstance/Mitigation Expenses: GBP 250,000 


(viii) Court Attendance and Staff Disruption: GBP300 per day per person and GBP50,000 in the aggregate 


(ix) Relative Costs: GBP 50,000 but GBP 250,000 in the aggregate 


(x) Company Crisis Loss: GBP 50,000 


(xi) Company BI/PD Defence Costs: GBP 250,000 


(xii) Company Pollution Defence Costs: GBP 250,000 


(xiii) Company Breach of Contract Defence Costs: GBP 250,000 


(xiv) Company Health & Safety Representation Expenses: GBP 250,000 


(xv) Sub-limit of liability each Single Claim for Insuring Clause 1.3 Entity Coverage: GBP250,000 with US exclusion, 


deductible of GBP25,000 each and every claim  


Principal Exclusions Primary: 


▪ Sanctions endorsement (LMA3100)  


▪ Conduct  


▪ Bodily Injury & Property Damage 


▪ Prior Claims & Circumstances  


▪ US Claims brought by or on behalf of a Company 


▪ Retroactive Date Inception  


▪ 3.19 deleted (difference in conditions coverage) 


Exclusions applicable to Insurance Clause 1.3 (Entity Cover): 


▪ Pollution 


▪ Intellectual Property Rights 
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▪ Anti-competitive Practices 


▪ Employment Practices Liability 


▪ Benefits 


▪ Contract 


▪ Professional Services  


▪ Severability of Exclusions 


First Excess Layer: 


▪ No Company Legal Liability – 1.3/1.4 not covered (plus all applicable extensions) 


▪ Sanctions endorsement 


▪ Future Offering Exclusion  


▪ Absolute Bodily Injury & Property Damage exclusion, carved back for Side A 


▪ 3.19 deleted (difference in conditions coverage)  


Second Excess Layer: 


▪ Pure Follow Form  


Significant Warranties 


and Conditions 


Precedent 


None  


Subjectivities – Terms 


are subject to change 


if these are not met 


No claims declaration to be completed prior to inception (received)  
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Our Recommendation 


Our recommendation We recommend placing cover with Liberty, Beazley and AGCS as this meets your requirements in terms of cost, cover, 


terms and conditions.  


Objectives not fulfilled 


by our 


recommendation 


None  


 


Other information State of recommended Lead Insurer – UK   
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Other Information 


Information Pack / Terms of Business 


It is your responsibility to review the renewal terms we have disclosed within this report. You are also responsible for reviewing all contract 


documentation, endorsements, insured values, sums insured and policy limits upon which our recommendations are based. You are also obligated 


to notify Aon immediately where you have identified queries in relation to the cover - Prior to Inception. 


As stated above, whilst full information is contained with the Information Pack/TOBA document, please note;  


Payment:  Payment is due immediately after receipt of invoice. The invoice contains the methods of payment available. 


Cancellation:  You can cancel a policy at any time by contacting us, though please note that not all policies are cancellable.  


Documentation: If you require your insurance programme documentation to be issued in paper format, please advise us and we will gladly 


assist.   


Marketing:  For each class of business, we work with you to decide the required approach to market.   A list of insurers considered under 


each specified class of business is available at http://www.aon.com/unitedkingdom/insurer-information/national.jsp 


Your Duty to Disclose Material Information / Duty of Fair Presentation / Insurance Act 


The Insurance Act introduces a “fair representation of the risk” and specific remedies for breach of contractual terms or fraudulent claims in respect 


of any policy governed by UK law. This requires that you disclose all material information that is known or ought to be known by you. 


The Act allows for a proportionate remedy i.e. where non-disclosure is neither deliberate nor reckless and the insurer would have charged more 


premium, the insurers can proportionately reduce a claims payment. However, for those policies placed via an Aon Facility, the wording instead limits 


insurers to the right to charge an additional premium, which is to your advantage.  


Subjectivities 


Where applicable these are detailed on the relevant pages.  
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Warranties and Conditions Precedent 


Your policy documentation may include terms such as Conditions and Warranties which you, and also all your relevant staff should familiarise 


yourselves with.  An explanation of these types of clauses is provided in the Information Pack. 
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Managing General Agents, Delegated Authorities & Market Facilities 


Aon develops product solutions for our clients. These will include the research, design, development and maintenance of exclusive and innovative 


bespoke products / policy wordings and facilities created around the needs of our clients and risks appropriately or necessarily placed in the 


specialist and subscription insurance market. In addition to any commission earned by Aon, Aon’s MGA is remunerated for the work undertaken on 


behalf of the insurer and where this includes profit or contingent commission, we have stated this below. Where we have obtained quotations under 


a market facility agreement, even if the quotation does not form part of our recommendation to you, these are listed below: 


For further information, refer to Part A of the Information Pack - The Basis of Our Recommendation. 


AUM, Maven and Maven Public Sector are all trading names of Aon Underwriting Managers, which operates as a managing general agent (MGA) and 


is a division of Aon UK Limited. 


Policy Managing General Agent (MGA) / Market Facility 


D&O  Quotation provided by Aon Aurelius Private Equity Wording (with Liberty amendments) 
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Remuneration 


We are committed to providing a clear and transparent disclosure of our remuneration. The following pages provide a description of the 


remuneration that we will earn from you and insurers in connection with the placement of your programme of insurances. 


The percentage of ‘Commission’ and / or ‘Insurer Service Brokerage’ (ISB) associated with the recommended insurer for each policy is also shown 


within the section below. Please note that these remunerations are only payable on the premiums allocated, by insurers, to be administered within 


the UK.  


Please ask if you would like any further information in relation to the below remuneration disclosure. 


In addition to the remuneration disclosures noted below, there may be other remunerations that may apply to your insurance programme. In 


accordance with our Terms of Business, Aon remuneration is fully earned at inception. For full descriptions of how Aon is remunerated please refer 


to Part D of the Aon Information Pack or please request a full remuneration disclosure. 


 


Remuneration for work we undertake in relation to your individual programme / placement 


Fees and Commission 


Aon is remunerated by fees from you (stated above if relevant to your programme), commission (also called brokerage) from insurers or a 


combination of both for the work we do for you in designing, negotiating, placing and servicing insurance policies / programmes and providing 


risk management services.  The Scope of Services Agreement describes what is included within this work.  Unless agreed otherwise we reserve 


the right to charge for additional services. Commissions are expressed as a percentage of the premium. The percentage commission, if relevant, 


associated with the recommended insurer for each policy is shown in the table below. 


Insurer Service Brokerage (ISB) 


Where a Fee is agreed with you, Insurer Service Brokerage (ISB) is also paid by Insurers to reflect the administrative work that we undertake, 


such as premium management (e.g. Invoicing and Credit Control), policy checking and distribution, as well as the work we do as a distribution 


channel. This approach is consistent with all insurers we work with. ISB is expressed as a percentage of the premium allocated, by Insurers, to be 


administered and paid in the UK. The percentage of ISB, if relevant, associated with the recommended insurer for each policy is shown in the 


table below. 
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Class of Insurance Recommended Renewal 


Premium Quotation £ 


Recommended Insurer Percentage of ISB applicable to 


Recommended Premium 


Primary Directors & Officers Liability £35,414.51 Liberty 3.5% 


First Excess Directors & Officers 


Liability 


£22,797.93 Beazley 3.5% 


Second Excess Directors & Officers 


Liability  


£20,725.39 AGCS 3.5% 


 


Note: If you would like more information about the remuneration we receive for any of your insurance programme, please speak to your client 


manager who will be happy to assist. 
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Legal and Regulatory 


Legal and Regulatory 
 


 


Registered Office: 


Aon UK Limited 


The Aon Centre 


The Leadenhall Building 


122 Leadenhall Street 


London 


EC3V 4AN 


 


t +44 (0) 207 623 5500 


f +44 (0) 207 621 1511 


 


 


Registered in London No. 210725 


VAT Registration No. 480 8401 48 


Aon UK Limited is a member of the British Insurance Brokers’ Association 


(BIBA) 


 


Aon UK Limited is authorised and regulated by the Financial Conduct Authority 


 


 


Published by Aon UK Limited 


© Copyright Aon UK Limited 2023. All rights reserved 


 


No part of this report may be reproduced, stored in a retrieval system, or 


transmitted in any way or by any means, including photocopying or recording, 


without the written permission of the copyright holder, application for which 


should be addressed to the copyright holder. 


 


 


   


 


Aon plc (NYSE: AON) exists to shape decisions for the better — to protect and 


enrich the lives of people around the world. Our colleagues provide our clients in 


over 120 countries and sovereignties with advice and solutions that give them 


the clarity and confidence to make better decisions to protect and grow their 


business.  


Follow Aon on LinkedIn, Twitter, Facebook and Instagram. Stay up-to-date by 


visiting the Aon Newsroom and sign up for News Alerts here. 


 


 


 


 


 


 


 


Some of the web sites referred to as links herein are not under the control of 


Aon. Accordingly, Aon makes no representations whatsoever concerning the 


content of those websites. The fact that Aon has provided a link to a website is 


not an endorsement, authorisation, sponsorship or affiliation by Aon with 


respect to such website, its owners or its providers. Aon is providing these links 


only as a convenience. 
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This is Exhibit “P” referred to in the Affidavit of Jordan Searle 
sworn by Jordan Searle at the City of Toronto, in the Province 
of Ontario, before me on March 1, 2024 in accordance with 
O. Reg. 431/20, Administering Oath or Declaration Remotely. 


Frank Gillies, a Commissioner, etc., Province of Ontario, while 
a Student-at-Law. Expires April 27, 2025. 


 


Commissioner for Taking Affidavits (or as may be) 


FRANK GILLIES 
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Aon 


Eastwood House  


Glebe Road  


Chelmsford  


CM1 1QW  


T: 01245 702 316  


 


 


The Body Shop International Limited and Subsidiary Companies  


Building 7, Watersmead Dr 


Wick 


Littlehampton 


BN17 6LS 


 


 


1st February 2024 


 


Client Information Letter 


 


We, Aon UK Limited, are insurance brokers acting on your behalf only in accordance with our terms of business 


agreement. We have agreed to provide this letter to confirm that the contract(s) of insurance described on the 


attached pages (the ‘Insurances’) are in force at the date of this letter. 


 


All of the Insurances are subject to their specific policy terms, conditions and exceptions, not all of which may be 


summarised on the attachment. Please refer to the actual policies if full terms and conditions are required. 


 


We accept no obligation to inform any other person or entity should any of the Insurances be cancelled, assigned 


or changed in such manner as to affect the accuracy of this document. Unless we specifically agree otherwise in 


writing, and to the fullest extent permitted by law, we do not accept any liability to anyone other than you, our 


client (and any such liability to you will be subject to the limitations contained in our terms of business agreement, 


and/or any other agreement, with you) for the content of this letter and its attachments. 


 


Yours sincerely, 


 


Stacey Maher  


Client Service Advisor  


For and on behalf of Aon UK Limited 
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Attachment to letter dated 1st February 2024 


 


2 of 2 


This letter is provided for information only and is not to be understood as providing advice to you or anyone else on any decision that is 
under consideration. Under no circumstances shall any person or entity to whom/which this letter is disclosed be entitled to rely on its 
contents, or become insured, nor does such disclosure modify the Insurances in any way. The reader of this letter is responsible for any 
assumptions they make as to the coverage afforded by the Insurances, which may be subject to important conditions and/or exclusions. 


The Insurances 


 


Directors’ & Officers’ Liability – Primary and First Excess Layer  


Insured The Body Shop International Limited and Subsidiary Companies 


Insurer Primary  First Excess Layer Second Excess Layer 


Liberty  Beazley  AGCS 


Policy Number  FSMAT2300802 FSMAT2300803 FSMAT2300805 


Policy Wording  Aon Aurelius Private Equity Wording 


Local Policies  (1) Australia (2) China (3) Hong Kong (4) Japan (5) Macau (6) Malaysia (7) New 


Zealand (8) Singapore (9) USA 


Policy Period Primary & First Excess Layer  


29th December 2023 to 28th December 2024 (both dates inclusive) 


Second Excess Layer  


Pro-rata policy period of 339 days effective 25th January 2024 to 28th December 


2024 (both dates inclusive)  


Cover Directors & Officers Liability (D&O)  


Provides cover for directors and officers and similar persons as specified in the 


policy for their personal liability for claims arising from wrongful acts occurring in 


the management of the Business. This policy covers only claims first made against 


an Insured, or other Insured Events first arising, during the Policy Period. 


Limit of Indemnity Primary  


Primary: £10,000,000 


Special Additional Protection for Directors or Officers:   


(Payable in addition to the Limit of Liability) 


a) Per Director or Officer Special Additional Protection Limit: 10% of the Limit of 


Liability up to a maximum of GBP1,000,000 


b) Directors or Officers Special Additional Protection Aggregate Limit: 30% of the 


Limit of Liability up to a maximum of GBP 3,000,000  


Retroactive date: inception / from acquisition date 


First Excess Layer 


£10,000,000 in excess of £10,000,000 


Second Excess Layer  


£10,000,000 in excess of £20,000,000 


Deductible  Side A – Nil 


Side B – GBP50,000 each and every claim in respect of rest of world  


               USD100,000 each and every claim in respect of US 
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This is Exhibit “Q” referred to in the Affidavit of Jordan Searle 
sworn by Jordan Searle at the City of Toronto, in the Province 
of Ontario, before me on March 1, 2024 in accordance with 
O. Reg. 431/20, Administering Oath or Declaration Remotely. 


Frank Gillies, a Commissioner, etc., Province of Ontario, while 
a Student-at-Law. Expires April 27, 2025. 


 


Commissioner for Taking Affidavits (or as may be) 


FRANK GILLIES 
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From: Mark Bartley <mark.bartley@thebodyshop.com>
Sent: February 28, 2024 9:37 AM
To: Jordan Searle; Tom Porter; Amanda Baracat; Susan Mui; Benoit Mennegand
Subject: Re: Buth Na Bodhaige, Inc D&O insurance
Attachments: Directors' & Officers' Liability - Client Information Letter.pdf; 2023 D&O Report - 


Including 2nd Excess Layer .pdf


Hi Jordan, 
 
Hope you're well. 
 
Firstly, please don't think that the documentation is being withheld from you - the paperwork you want to see simply does not 
exist currently. We've previously provided you the summary of the policy, with confirmation it has been placed and that it is 
currently in force. 
 
Secondly, I appreciate that you may have spoken to someone else about this during w/c 5th Feb, but the first I knew of it was when 
Tom copied me into a mail on 22nd Feb, to which I responded the same day outlining the issue we have been facing. Ultimately, 
the data format required by the insurer is something we have not been asked to provide before. In trying to pull the information 
together (remembering I work in Procurement) it became apparent that the data we hold did not have the level of information 
required. So, working with the FP&A reporting team we have needed to apply a workaround. 
 
AON now have the completed and correct information they require to pass on to the insurers, enabling them to process the 
documentation. They are suggesting that we should get the policy documents early next week, although I've pushed to see them 
sooner. I've attached the documentation we have in hand detailing the various elements of the policy, which may offer some 
reassurance until the policy documents are produced/shared. 
 
With regard to sharing evidence of payment of the premium, I'm not in the position to provide this as it's not an area I cover. You 
would need to reach out to AP in order to get this detail. Equally, it could be that the payment is not yet due, as the policy has only 
recently been placed (29th December) but AP would be able to assist further with this. 
 
As soon as I have anything I'll share immediately and until then will continue to chase. However, if you have any questions in the 
meantime, please just drop me a note. 
 
 
Many thanks, 
 
 
M. 
 
 
 
‐‐ 
  
Mark Bartley 
Global Category Lead, Corporate Services & HR 
Indirect Procurement 
  
The Body Shop International, London Bridge, 
155 Tooley Street, London SE1 9BG,  United Kingdom 


  


 


From: Jordan Searle <jordan.searle@thebodyshop.com> 
Sent: 27 February 2024 12:49 
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To: Mark Bartley <mark.bartley@thebodyshop.com>; Tom Porter <Tom.Porter@thebodyshop.com>; Amanda 
Baracat <Amanda.Baracat@thebodyshop.com>; Susan Mui <Susan.Mui@thebodyshop.com>; Benoit Mennegand 
<Benoit.Mennegand@thebodyshop.com> 
Subject: RE: Buth Na Bodhaige, Inc D&O insurance  
  
Hi Mark, 
  
Any update on this,  It feels like these documents are being withheld from us, despite asking for them numerous 
times.  The first time these were requested was back in week commencing 5th Feb by Benoit Mennegand when we 
were at the UK office.  All we have received in a power point document  explaining the policy.   I would like to see 
the actual policy and proof that the premiums have been paid to date.  Please send them immediately. 
  
Kind regards, 
  
Jordan Searle  
Managing Director, North America 
  
Jordan.Searle@thebodyshop.com  
+1 6478281009 
The Body Shop Canada | 1 Yorkdale Road, Suite 510 | Toronto, ON, Canada | M6A 3A1 
  


 
  
  
  


From: Mark Bartley <mark.bartley@thebodyshop.com>  
Sent: Thursday, February 22, 2024 4:58 AM 
To: Tom Porter <Tom.Porter@thebodyshop.com>; Amanda Baracat <Amanda.Baracat@thebodyshop.com>; Susan 
Mui <Susan.Mui@thebodyshop.com>; Jordan Searle <jordan.searle@thebodyshop.com> 
Subject: Re: Buth Na Bodhaige, Inc D&O insurance  
  
Hi Tom/Amanda, 
  
Yes, the US is covered by the recent D&O policy placed through AON. 
  
Attached is the summary of cover, however, we are awaiting the final wording of the policy. This hold up was due to a global 
revenue report needing to be supplied in a specific format which took some time to pull together - this report has only just got to 
AON this morning. 
  
I therefore expect the full policy docs to be provided very shortly and as soon as received I'll share. 
  
Any questions in the meantime, please let me know. 
  
  
M.  
  
-- 
  
Mark Bartley 
Global Category Lead, Corporate Services & HR 
Indirect Procurement 
  
The Body Shop International, London Bridge, 
155 Tooley Street, London SE1 9BG,  United Kingdom 
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From: Tom Porter <Tom.Porter@thebodyshop.com> 
Sent: 22 February 2024 09:10 
To: Amanda Baracat <Amanda.Baracat@thebodyshop.com>; Susan Mui <Susan.Mui@thebodyshop.com>; Jordan 
Searle <jordan.searle@thebodyshop.com>; Mark Bartley <mark.bartley@thebodyshop.com> 
Subject: RE: Buth Na Bodhaige, Inc D&O insurance  
  
Hi Amanda  
  
Last I heard a global D&O policy was in place, but we didn’t have a copy of the precise wording. @Mark Bartley – do 
we have a D&O policy doc yet, that we can share with this group?  


Thanks 
 
T 
  
Tom Porter 
The Body Shop (UK), Global Corporate and Global Digital // General Counsel and DPO  
M +44 (0)7768 553061 


 
I fully understand that my working day is not the same as your working day – if this email arrives outside of your working hours, please do not 
feel obliged to reply (or even read). 


  


From: Amanda Baracat <Amanda.Baracat@thebodyshop.com>  
Sent: Wednesday, February 21, 2024 7:42 PM 
To: Susan Mui <Susan.Mui@thebodyshop.com>; Jordan Searle <jordan.searle@thebodyshop.com>; Tom Porter 
<Tom.Porter@thebodyshop.com> 
Subject: Re: Buth Na Bodhaige, Inc D&O insurance  
  


Not sure what the UK policy looks like, but we need to secure our directors and officers here in NAM. @Tom Porter 
do you have any visibility on the UK policy? 
  


AMANDA BARACAT 


Counsel, North America 
  


E amanda.baracat@thebodyshop.com 


M (609) 787-6137 
Buth-Na-Bodhaige Inc. d/b/a The Body Shop | New York  


 
  


From: Susan Mui <Susan.Mui@thebodyshop.com> 
Date: Wednesday, February 21, 2024 at 2:40 PM 
To: Jordan Searle <jordan.searle@thebodyshop.com>, Amanda Baracat 
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<Amanda.Baracat@thebodyshop.com> 
Subject: FW: Buth Na Bodhaige, Inc D&O insurance  


Hi both, please see4 below the response from one of our brokers. Would anyone have the info on the global policy? 
  
Thanks. 
  


From: Walsh, Michael (Marsh) <Michael.P.Walsh@marsh.com>  
Sent: Wednesday, February 21, 2024 11:31 AM 
To: Susan Mui <Susan.Mui@thebodyshop.com>; Prosak, Maire <Maire.Prosak@marsh.com> 
Cc: Marsha Jeffrey <Marsha.Jeffrey@thebodyshop.com> 
Subject: [EXTERNAL]RE: Buth Na Bodhaige, Inc D&O insurance  
  


  
CAUTION: This email originated from outside the organization. Do not click links or open attachments unless 
you recognize the sender and know the content is safe. 


Susan – I’m assuming that the parent company in the UK would have global cover for the Directors & Officers.  Are 
you aware of what that program looks like?  If so, can you please send along the structure and participating carriers 
so that we can offer suggestions on a best path forward? 
  
I saw yesterday that the UK business intends to shut approximately half of its stores.  Is a similar operational review 
being conducted in the US?   It’s tough to tell from the news if the TBS’ US business was part of the transaction with 
Aurelius. 
  
Thanks, 
Mike  
  
Michael P. Walsh | Managing Director 
Client Executive 
Marsh, 99 High Street | Boston, MA 02110, USA 
t: 617-385-0312 | c: 617-449-8967 
e: Michael.P.Walsh@marsh.com |www.marsh.com 
  


 


  
A business of Marsh McLennan 
  


From: Susan Mui <Susan.Mui@thebodyshop.com>  
Sent: Tuesday, February 20, 2024 7:54 PM 
To: Prosak, Maire <Maire.Prosak@marsh.com>; Walsh, Michael (Marsh) <Michael.P.Walsh@marsh.com> 
Cc: Marsha Jeffrey <Marsha.Jeffrey@thebodyshop.com> 
Subject: Buth Na Bodhaige, Inc D&O insurance  
  


  


CAUTION: This email originated outside the company. Do not click links or open attachments unless you are expecting them 
from the sender. 


  
Hi Maire, we are looking to obtain Directors & Officers insurances for the US. 
  
Would you please provide us with an application? 
  
Thanks. 
Susan 
  


SUSAN MUI 
ACCOUNTING MANAGER 
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E susan.mui@thebodyshop.com | T (Cell) (646) 617 2451 
NY HQ| 368 9th Ave | 12th Floor | New York | New York 10001 


 
  
  
  


 
 
********************************************************************** 
This e-mail, including any attachments that accompany it, may contain  
information that is confidential or privileged. This e-mail is  
intended solely for the use of the individual(s) to whom it was intended to be 
addressed. If you have received this e-mail and are not an intended recipient, 
any disclosure, distribution, copying or other use or  
retention of this email or information contained within it are prohibited. 
If you have received this email in error, please immediately  
reply to the sender via e-mail and also permanently 
delete all copies of the original message together with any of its attachments 
from your computer or device.  
********************************************************************** 
The Body Shop International Limited (In Administration) Following the making of the Administration Order on 13 
February 2024, the affairs, business and property of the Company are being managed by the appointed Joint 
Administrators, Anthony John Wright, Alistair Rex Massey and Geoffrey Paul Rowley. The Joint Administrators act as 
agents of the Company and without personal liability.  
The Body Shop International Limited (In Administration) Following the making of the Administration Order on 13 
February 2024, the affairs, business and property of the Company are being managed by the appointed Joint 
Administrators, Anthony John Wright, Alistair Rex Massey and Geoffrey Paul Rowley. The Joint Administrators act as 
agents of the Company and without personal liability.  


The Body Shop International Limited (In Administration) Following the making of the Administration 
Order on 13 February 2024, the affairs, business and property of the Company are being managed by the 
appointed Joint Administrators, Anthony John Wright, Alistair Rex Massey and Geoffrey Paul Rowley. The 
Joint Administrators act as agents of the Company and without personal liability.  
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This is Exhibit “R” referred to in the Affidavit of Jordan Searle 
sworn by Jordan Searle at the City of Toronto, in the Province 
of Ontario, before me on March 1, 2024 in accordance with 
O. Reg. 431/20, Administering Oath or Declaration Remotely. 


Frank Gillies, a Commissioner, etc., Province of Ontario, while 
a Student-at-Law. Expires April 27, 2025. 


 


Commissioner for Taking Affidavits (or as may be) 


FRANK GILLIES 
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From: Walsh, Michael (Marsh) <Michael.P.Walsh@marsh.com>
Sent: February 27, 2024 2:49 PM
To: Prosak, Maire; Susan Mui
Cc: Marsha Jeffrey; Jordan Searle; Amanda Baracat
Subject: [EXTERNAL]RE: Buth Na Bodhaige, Inc D&O insurance


  
CAUTION: This email originated from outside the organization. Do not click links or open 
attachments unless you recognize the sender and know the content is safe. 


Susan: 
 
I had leŌ you a message earlier today to discuss the Directors and Officers liability coverage needed.  I checked with 
our office in London and it appears that AON is sƟll engaged on the global D&O for The Body Shop.  Any reason why 
separate cover in the US would be needed or why you would not engage AON? 
 
We are more than happy to work with you locally and expand the relaƟonship; just want to make sure you are 
geƫng the most efficient / cost effecƟve program available. 
 
How is TBS handing other lines of coverage in the US such as property, general liability, employment pracƟces 
liability, cyber, crime/ERISA, etc.? 
 
Thanks, 
Mike  
 
Michael P. Walsh | Managing Director 
Client Executive 
Marsh, 99 High Street | Boston, MA 02110, USA 
t: 617-385-0312 | c: 617-449-8967 
e: Michael.P.Walsh@marsh.com |www.marsh.com 
 


 
 
A business of Marsh McLennan 
 


From: Prosak, Maire <Maire.Prosak@marsh.com>  
Sent: Tuesday, February 27, 2024 8:58 AM 
To: Susan Mui <Susan.Mui@thebodyshop.com>; Walsh, Michael (Marsh) <Michael.P.Walsh@marsh.com> 
Cc: Marsha Jeffrey <Marsha.Jeffrey@thebodyshop.com>; Jordan Searle <jordan.searle@thebodyshop.com>; 
Amanda Baracat <Amanda.Baracat@thebodyshop.com> 
Subject: RE: Buth Na Bodhaige, Inc D&O insurance  
 
Hi Susan, 
 
For us to obtain a quote for local D&O coverage, we will need the aƩached applicaƟon completed. We will also need 
the following informaƟon/responses: 
 


1) Annual Financial Statements (audited if possible)  
2) Most recent interim financial statements 
3) List of Board of Director Members  
4) Cap Table  
5) Details on any debt coming due in the next 18 months including details on plans to refinance, repay or 


otherwise manage such debt  
 
Let us know if you have any quesƟons as you are compleƟng. 
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Thanks, 
Maire 
 
Maire Prosak, ARM 
Assistant Vice President 
Marsh | Associate Account Executive 
99 High Street, Boston, MA 02110 USA 
Office: +1 617 385 0472 | Cell: +1 617 784 7232 
Maire.Prosak@marsh.com  


 
 


From: Susan Mui <Susan.Mui@thebodyshop.com>  
Sent: Tuesday, February 27, 2024 8:53 AM 
To: Walsh, Michael (Marsh) <Michael.P.Walsh@marsh.com>; Prosak, Maire <Maire.Prosak@marsh.com> 
Cc: Marsha Jeffrey <Marsha.Jeffrey@thebodyshop.com>; Jordan Searle <jordan.searle@thebodyshop.com>; 
Amanda Baracat <Amanda.Baracat@thebodyshop.com> 
Subject: RE: Buth Na Bodhaige, Inc D&O insurance  
 


  


CAUTION: This email originated outside the company. Do not click links or open attachments unless you are expecting them 
from the sender. 


  
Hi Michael, we would like to follow up on the below request. Would you kindly provide us with informaƟon on how 
we can obtain a local D&O policy? 
 
Thanks. 
 


From: Susan Mui  
Sent: Wednesday, February 21, 2024 3:14 PM 
To: Walsh, Michael (Marsh) <Michael.P.Walsh@marsh.com>; Prosak, Maire <Maire.Prosak@marsh.com> 
Cc: Marsha Jeffrey <Marsha.Jeffrey@thebodyshop.com> 
Subject: RE: Buth Na Bodhaige, Inc D&O insurance  
 
Hi Michael, the D&O insurance had been held with under our previous parent company, Natura.  
 
We need to acquire local D&O insurance; please advise on next steps.  
 
Thanks. 
 


From: Walsh, Michael (Marsh) <Michael.P.Walsh@marsh.com>  
Sent: Wednesday, February 21, 2024 11:31 AM 
To: Susan Mui <Susan.Mui@thebodyshop.com>; Prosak, Maire <Maire.Prosak@marsh.com> 
Cc: Marsha Jeffrey <Marsha.Jeffrey@thebodyshop.com> 
Subject: [EXTERNAL]RE: Buth Na Bodhaige, Inc D&O insurance  
 


  
CAUTION: This email originated from outside the organization. Do not click links or open attachments unless 
you recognize the sender and know the content is safe. 


Susan – I’m assuming that the parent company in the UK would have global cover for the Directors & Officers.  Are 
you aware of what that program looks like?  If so, can you please send along the structure and parƟcipaƟng carriers 
so that we can offer suggesƟons on a best path forward? 
 
I saw yesterday that the UK business intends to shut approximately half of its stores.  Is a similar operaƟonal review 
being conducted in the US?   It’s tough to tell from the news if the TBS’ US business was part of the transacƟon with 
Aurelius. 
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Thanks, 
Mike  
 
Michael P. Walsh | Managing Director 
Client Executive 
Marsh, 99 High Street | Boston, MA 02110, USA 
t: 617-385-0312 | c: 617-449-8967 
e: Michael.P.Walsh@marsh.com |www.marsh.com 
 


 
 
A business of Marsh McLennan 
 


From: Susan Mui <Susan.Mui@thebodyshop.com>  
Sent: Tuesday, February 20, 2024 7:54 PM 
To: Prosak, Maire <Maire.Prosak@marsh.com>; Walsh, Michael (Marsh) <Michael.P.Walsh@marsh.com> 
Cc: Marsha Jeffrey <Marsha.Jeffrey@thebodyshop.com> 
Subject: Buth Na Bodhaige, Inc D&O insurance  
 


  


CAUTION: This email originated outside the company. Do not click links or open attachments unless you are expecting them 
from the sender. 


  
Hi Maire, we are looking to obtain Directors & Officers insurances for the US. 
 
Would you please provide us with an applicaƟon? 
 
Thanks. 
Susan 
 


SUSAN MUI 
ACCOUNTING MANAGER 
 
E susan.mui@thebodyshop.com | T (Cell) (646) 617 2451 
NY HQ| 368 9th Ave | 12th Floor | New York | New York 10001 


 


 
 
 


 
 
********************************************************************** 
This e-mail, including any attachments that accompany it, may contain  
information that is confidential or privileged. This e-mail is  
intended solely for the use of the individual(s) to whom it was intended to be 
addressed. If you have received this e-mail and are not an intended recipient, 
any disclosure, distribution, copying or other use or  
retention of this email or information contained within it are prohibited. 
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If you have received this email in error, please immediately  
reply to the sender via e-mail and also permanently 
delete all copies of the original message together with any of its attachments 
from your computer or device.  
********************************************************************** 
 


 
 
********************************************************************** 
This e-mail, including any attachments that accompany it, may contain  
information that is confidential or privileged. This e-mail is  
intended solely for the use of the individual(s) to whom it was intended to be 
addressed. If you have received this e-mail and are not an intended recipient, 
any disclosure, distribution, copying or other use or  
retention of this email or information contained within it are prohibited. 
If you have received this email in error, please immediately  
reply to the sender via e-mail and also permanently 
delete all copies of the original message together with any of its attachments 
from your computer or device.  
********************************************************************** 
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Estate/Court File No.: 31-3050418 


ONTARIO 
SUPERIOR COURT OF JUSTICE 


(COMMERCIAL LIST) 
IN BANKRUPTCY AND INSOLVENCY 


THE HONOURABLE  


JUSTICE OSBORNE 


) 
) 
) 


MONDAY, THE 4th DAY 
 
OF MARCH, 2024. 


 


IN THE MATTER OF THE NOTICE OF INTENTION TO MAKE A 
PROPOSAL OF THE BODY SHOP CANADA LIMITED, IN THE 
CITY OF TORONTO, IN THE PROVINCE OF ONTARIO 


ORDER 


THIS MOTION, made by The Body Shop Canada Limited (the “Company”) for an order, 


inter alia: (a) expanding the stay of proceedings under the Bankruptcy and Insolvency Act, R.S.C. 


1985 c. B-3 (the “BIA”) by ordering the continuation of services and certain other protections in 


respect of the Company; (b) approving the Administration Charge (as defined below); (c) 


approving the D&O Charge (as defined below); (d) directing all persons who have in their 


possession and property, books or documents of the Company to deliver such books or 


documents or property to the Company, and (e) granting certain other relief was heard this day 


by videoconference. 


ON READING the affidavit of Jordan Searle sworn on March 1, 2024, the First Report (the 


“First Report”) of Alvarez & Marsal Canada Inc., in its capacity as proposal trustee of the 


Company (the “Proposal Trustee”) filed, on being advised that the Company filed a notice of 


intention to make a proposal pursuant to section 50.4(1) of the BIA on March 1, 2024 (the “NOI 
Filing Date”), and on hearing the submissions of respective counsel for the Company, the 


Proposal Trustee and such other counsel as were present as shown on the Participant Information 


Form, no one else appearing although duly served: 


SERVICE 


1. THIS COURT ORDERS that the time for service of the Notice of Motion, Motion Record 


and First Report are hereby abridged and validated so that this Motion is properly returnable today 


and hereby dispenses with further service thereof. 
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EXTENSION OF TIME TO FILE A PROPOSAL 


2. THIS COURT ORDERS that pursuant to 50.4(9) of the BIA, the time for the Company to 


file a proposal is hereby extended to April 16, 2024 (the “Extension Date”).  


RESTRUCTURING 


3. THIS COURT ORDERS the Company shall have the right to: 


(a) permanently or temporarily cease, downsize or shut down any of their business or 


operations, and to dispose of redundant or non-material assets not exceeding 


$100,000 in any one transaction or $1,000,000 in the aggregate; and 


(b) refuse to honour any gift cards, existing return policies, refunds or discounts or 


other similar customer programs or obligations. 


NO INTERFERENCE WITH RIGHTS 


4. THIS COURT ORDERS that until the Extension Date (including as such date may be 


extended pursuant to section 50.4(9) of the BIA, the “Proposal Outside Date”), no individual, 


firm, corporation, governmental body or agency, or any other entities (all of the foregoing, 


collectively being “Persons” and each being a “Person”) shall discontinue, fail to honour, alter, 


interfere with, repudiate, terminate or cease to perform any right, renewal right, contract, 


agreement, licence, permit, lease, purchase order or other arrangement, whether written or oral 


(each, an “Agreement”), in favour of or held by the Company, except with the written consent of 


the Company and the Proposal Trustee, or leave of this Court. 


5. THIS COURT ORDERS that any Person, who has, or is believed or suspected to have, in 


his possession or power any of the property of the Company, or any book, document or paper of 


any kind relating in whole or in part to the Company, shall promptly, upon the request of the 


Company and the Proposal Trustee, be required to produce the book, document or paper for the 


information of the Company, or to deliver to the Company any property of the Company in his 


Possession. 


6. THIS COURT ORDERS that no Person, including HSBC Bank Canada, shall disburse, 


remit, transfer or otherwise pay any funds from the bank accounts held at HSBC Bank Canada in 


the name of the Company, except with the prior written consent of the Company or the Proposal 


Trustee, or leave of this Court. 
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CONTINUATION OF SERVICES 


7. THIS COURT ORDERS that until the expiry of the Proposal Outside Date, all Persons 


having an Agreement or arrangement with the Company or statutory or regulatory mandates for 


the supply or license of goods and/or services, including without limitation all computer software, 


communication and other data services, banking services, payroll services, merchant and credit 


card processing services, insurance, transportation services, utility or other services to the 


Company, are hereby restrained until further order of this Court from discontinuing, altering, 


interfering with or terminating the supply or license of such goods or services as may be required 


by the Company, and that the Company shall be entitled to the continued use of its current 


premises, telephone numbers, facsimile numbers, internet addresses and domain names, 


provided in each case that the normal prices or charges for all such goods or services received 


after the date of this Order are paid by the Company in accordance with normal payment practices 


of the Company or such other practices as may be agreed upon by the supplier or service provider 


and the Company and the Proposal Trustee, or as may be ordered by this Court. 


8. THIS COURT ORDERS that until a real property lease is disclaimed or resiliated in 


accordance with the BIA, the Company shall pay all amounts constituting rent or payable as rent 


under real property leases (including, for greater certainty, common area maintenance charges, 


utilities and realty taxes and any other amounts payable to the applicable landlord (each, a 


“Landlord”) under the lease or as otherwise may be negotiated between the Company and the 


Landlord from time to time (“Rent”), for the period commencing from and including the NOI Filing 


Date, four times monthly in equal payments on the first business day of each week, in advance 


(but not in arrears), or with the consent of the Proposal Trustee, at such other intervals and dates 


as may be agreed to between the Company and the Landlord. On the date of the first of such 


payments following the date of this Order, any Rent relating to the period commencing from and 


including the NOI Filing Date shall also be paid. 


9. THIS COURT ORDERS that no Person shall be prohibited from requiring immediate 


payment for goods, services, use of leased or licensed property or other valuable consideration 


provided on or after the NOI Filing Date, nor shall any Person be under any obligation on or after 


the NOI Fling Date to advance or re-advance any monies or otherwise extend any credit to the 


Company. 
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ADMINISTRATION CHARGE 


10. THIS COURT ORDERS that the Proposal Trustee, counsel to the Proposal Trustee, and 


counsel to the Company (collectively, the “Restructuring Professionals”) shall be paid their 


reasonable fees and disbursements, in each case at their standard rates and charges, whether 


incurred prior to, on or subsequent to the NOI Filing Date, by the Company as part of the costs of 


these proceedings. The Company is hereby authorized and directed to pay the accounts of the 


Restructuring Professionals on a weekly basis, or as they may otherwise agree, and is hereby 


authorized to pay or to have paid retainers to the Restructuring Professionals as security for the 


payment of their respective fees and disbursements outstanding from time to time. 


11. THIS COURT ORDERS that the Restructuring Professionals shall be entitled to the benefit 


of and are hereby granted a charge (the “Administration Charge”) on all of the Company’s 


present and future assets, undertakings and property of every nature and kind whatsoever and 


wherever situate, including all proceeds thereof (collectively, the “Property”), which charge shall 


not exceed an aggregate amount of $700,000, as security for payment of their respective 


professional fees and disbursements incurred at their standard rates and charges, both before 


and after the making of this Order, in respect of this proceeding. The Administration Charge shall 


have the priority set out in paragraphs 15 and 17 hereof. 


INDEMNIFICATIONS AND CHARGE 


12. THIS COURT ORDERS that the Company shall indemnify its directors and its officers 


against obligations and liabilities that they may incur as a director or officer of the Company after 


the NOI Filing Date, except to the extent that, with respect to any officer or director, the obligation 


or liability was incurred as a result of the director’s or officer’s gross negligence or wilful 


misconduct. 


13. THIS COURT ORDERS that the director and officers of the Company shall be entitled to 


the benefit of and are hereby granted a charge (the “D&O Charge”) on the Property, which charge 


shall not exceed an aggregate amount of $2,100,000, as security for the indemnity provided in 


paragraph 12 of this Order. The D&O Charge shall have the priority set out in paragraphs 15 and 


17 herein. 


14. THIS COURT ORDERS that, notwithstanding any language in any applicable insurance 


policy to the contrary, (a) no insurer shall be entitled to be subrogated to or claim the benefit of 


the D&O Charge; and (b) the Company’s director and officers shall only be entitled to the benefit 
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of the D&O Charge to the extent that they do not have coverage under any directors and officers 


insurance policy, or to the extent that such coverage is insufficient to pay amounts indemnified in 


accordance with paragraph 12 of this Order. 


VALIDITY AND PRIORITY OF CHARGES CREATED BY THIS ORDER 


15. THIS COURT ORDERS that the priorities of the Administration Charge and the D&O 


Charge (collectively, the “Charges”), as among them, with respect to the Property shall be as 


follows: 


First – Administration Charge 


Second – D&O Charge 


16. THIS COURT ORDERS that the filing, registration or perfection of the Charges shall not 


be required, and that the Charges shall be valid and enforceable for all purposes, including as 


against any right, title or interest filed, registered, recorded or perfected subsequent to the 


Charges coming into existence, notwithstanding any such failure to file, register, record or perfect. 


17. THIS COURT ORDERS that each of the Charges shall constitute a charge on the Property 


and such Charges shall rank in priority to all other security interests, trusts (including any statutory, 


deemed or constructive trust), liens, charges and encumbrances, claims of secured creditors, 


statutory or otherwise (collectively, “Encumbrances”) in favour of any Person, notwithstanding 


the order of perfection or attachment, provided that the Charges shall rank subordinate to the 


Encumbrances evidenced by registrations listed on Schedule “A” to this Order. 


18. THIS COURT ORDERS that except as otherwise expressly provided for herein, or as may 


be approved by this Court, the Company shall not grant any Encumbrances over any Property 


that rank in priority to, or pari passu with, any of the Charges, unless the Company also obtains 


the prior written consent of the Proposal Trustee and the beneficiaries of the Charges (collectively, 


the “Chargees”), or further Order of this Court. 


19. THIS COURT ORDERS that the Charges shall not be rendered invalid or unenforceable 


and the rights and remedies of the Chargees thereunder shall not otherwise be limited or impaired 


in any way by (a) the pendency of these proceedings and the declarations of insolvency made 


herein; (b) any application(s) for bankruptcy order(s) or receivership order(s) issued pursuant to 


the BIA or otherwise, or any bankruptcy order or receivership order subsequently made; (c) the 


provisions of any federal or provincial statutes; or (d) any negative covenants, prohibitions or other 
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similar provisions with respect to borrowings, incurring debt or the creation of Encumbrances, 


contained in any Agreement which binds the Company, and notwithstanding any provision to the 


contrary in any Agreement: 


(a) the creation of the Charges shall not create or be deemed to constitute a breach 


by the Company of any Agreement to which it is a party; 


(b) none of the Chargees shall have any liability to any Person whatsoever as a result 


of any breach of any Agreement caused by or resulting from the creation of the 


Charges; and 


(c) the payments made by the Company pursuant to this Order, and the granting of 


the Charges, do not and will not constitute preferences, fraudulent conveyances, 


transfers at undervalue, oppressive conduct, or other challengeable or voidable 


transactions under any applicable law. 


20. THIS COURT ORDERS that any Charge created by this Order over a lease of real 


property in Canada shall only be an Encumbrance in the Company’s interest in such real property 


lease. 


SERVICE OF DOCUMENTS 


21. THIS COURT ORDERS that the E-Service Guide of the Commercial List (the “Guide”) is 


approved and adopted by reference herein and, in this proceeding, the service of documents 


made in accordance with the Guide (which can be found on the Commercial List website at 


https://www.ontariocourts.ca/scj/practice/regional-practice-directions/eservice-commercial/) shall 


be valid and effective service.  Subject to Rule 17.05 this Order shall constitute an order for 


substituted service pursuant to Rule 16.04 of the Rules of Civil Procedure. Subject to Rule 3.01(d) 


of the Rules of Civil Procedure and paragraph 13 of the Guide, service of documents in 


accordance with the Protocol will be effective on transmission.  This Court further orders that a 


Case Website shall be established in accordance with the Guide with the following URL 


www.alvarezandmarsal.com/thebodyshop 


22. THIS COURT ORDERS that the Company, the Proposal Trustee and their respective 


counsel are at liberty to serve or distribute this Order, and other materials and orders as may be 


reasonably required in these proceedings, including any notices, or other correspondence, by 


forwarding copies thereof by electronic message to the Company’s creditors or other interested 
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parties and their advisors. For greater certainty, any such distribution or service shall be deemed 


to be in satisfaction of a legal or judicial obligation and notice requirements within the meaning of 


clause 3(c) of the Electronic Commerce Protection Regulations, Reg. 81000-2-175 (SOR/DORS). 


23. THIS COURT ORDERS that if the service or distribution of documents in accordance with 


the Guide is not practicable, the Company and the Proposal Trustee and their respective counsel 


and agents are at liberty to serve or distribute this Order, any other materials and orders in these 


proceedings, any notices or other correspondence, by forwarding copies thereof by prepaid 


ordinary mail, courier, personal delivery, email or facsimile transmission to the Company’s 


creditors or other interested parties at their respective addresses (including email addresses) as 


last shown on the records of the Company and that any such service or distribution shall be 


deemed to be received on the earlier of (a) the date of transmission thereof, if sent by electronic 


message on or prior to 5:00 p.m. Eastern Time; (b) the next business day following the date of 


forwarding or transmission thereof, if sent by courier, personal delivery, facsimile transmission or 


electronic message sent after 5:00 p.m. Eastern; or (c) on the third business day following the 


date of forwarding thereof, if sent by ordinary mail. 


GENERAL 


24. THIS COURT ORDERS that this Order shall have full force and effect in all provinces and 


territories in Canada. 


25. THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal, agency 


or regulatory or administrative bodies, having jurisdiction in Canada, the United States of America 


or any other jurisdiction, to give effect to this Order and to assist the Company, the Proposal 


Trustee and their respective agents in carrying out the terms of this Order. All courts, tribunals, 


agencies and regulatory and administrative bodies are hereby respectfully requested to make 


such orders and to provide such assistance to the Company and to the Proposal Trustee, as an 


officer of this Court, as may be necessary or desirable to give effect to this Order, to grant 


representative status to the Proposal Trustee in any foreign proceeding, or to assist the Company 


and the Proposal Trustee and their respective agents in carrying out the terms of this Order. 


26. THIS COURT ORDERS that each of the Company and the Proposal Trustee be at liberty 


and are hereby authorized and empowered to apply to any court, tribunal, regulatory or 


administrative body, wherever located, for the recognition of this Order and for assistance in 


carrying out the terms of this Order, and that the Proposal Trustee is authorized and empowered 
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to act as a representative in respect of the within proceedings for the purpose of having these 


proceedings recognized in a jurisdiction outside Canada.  


27. THIS COURT ORDERS that this Order and all of its provisions are effective as of 12:01 


a.m. Eastern Time on the date of this Order without the need for entry or filing. 
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SCHEDULE A 
PPSA REGISTRATIONS 


Secured Party  Jurisdiction Registration Number 
Enterprise Fleet 
Management Canada, Inc.  


British Columbia 625741P 


 Alberta 20051800301 
 Nova Scotia 37880374 
 Ontario 20231218 1404 1462 0081 


20200225 1401 1462 3626 
20230515 1405 1462 5479 
20230529 1406 1462 1279 
20230529 1406 1462 1280 
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Natalie Renner (LSO #55954A) 
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TO: DAVIES WARD PHILLIPS & VINEBERG LLP 


155 Wellington Street West 
Toronto, ON M5V 3J7 
 
Natasha MacParland (LSO# 42383G) 
Email: NMacParland@dwpv.com 
Tel: 416.863.5567 
 
Natalie Renner (LSO# 55954A) 
Email: NRenner@dwpv.com 
Tel: 416.367.7489 
 
Counsel to The Body Shop Canada Limited 


AND TO: ALVAREZ & MARSAL CANADA INC. 
Royal Bank Plaza, South Tower 
200 Bay Street, Suite 2900, P.O. Box 22 
Toronto, ON M5J 2J1  
 
Joshua Nevsky 
Email: jnevsky@alvarezandmarsal.com 
Tel: 416.847.5161 
 
Mitchell Binder 
Email:   mbinder@alvarezandmarsal.com 
Tel: 416.847.5202 
 


The Proposal Trustee 


AND TO: CASSELS BROCK & BLACKWELL LLP 
Suite 3200, Bay Adelaide Centre - North Tower 
40 Temperance Street 
Toronto, ON M5H 0B4 


Jane Dietrich 
Email: jdietrich@cassels.com 
Tel: 416.860.5223 
 
Alec Hoy 
Email: ahoy@cassels.com 
Tel: 416.860.2976 
 
Counsel to the Proposal Trustee 
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AND TO: THE BODY SHOP INTERNATIONAL LIMITED 
C/O FRP Advisory Trading Limited  
2nd Floor, 110 Cannon Street 
London, EC4N 6EU, UK 
 
Geoffrey Rowley 
geoff.rowley@frpadvisory.com 
 
Anthony Wright  
tony.Wright@frpadvisory.com 
 
Graham Wiseman 
Graham.Wiseman@thebodyshop.com 
 


AND TO: FRP ADVISORY TRADING LIMITED 
110 Cannon Street 
London EC4N 6EU, UK 
 
Geoffrey Rowley 
geoff.rowley@frpadvisory.com 
 
Anthony Wright  
tony.Wright@frpadvisory.com 
 
Joint Administrators to The Body Shop International Limited 


AND TO: JONES DAY LLP 
250 Vesey Street 
New York, NY 10281  
 
Dan T. Moss 
Email: dtmoss@jonesday.com 
Tel:     +1.202.345.8710 
 
Counsel to AURELIUS Investment Lux One SARL, Aurelius IV UK AcquiCo Seven 
Ltd., Aurelius IV UK AcquiCo Eight Ltd., Joint Administrators 


AND TO: AURELIUS IV UK ACQUICO SEVEN LTD. 
33 Glasshouse Street, 6th Floor 
London, W1B 5DG, UK 
 
Email: christina.nayman-mills@aurelius-group.com 


AND TO: DLA PIPER (CANADA) LLP 
Suite 6000, 1 First Canadian Place 
P.O. Box 367, 100 King St W 
Toronto, ON M5X 1E2 
 
Edmond Lamek 
Email: edmond.lamek@dlapiper.com 
Tel: 416.365.3444 
 
Counsel to Aurelius IV UK AcquiCo Seven Ltd. 
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AND TO: OWENS WRIGHT LLP 
300-20 Holly St. 
Toronto, ON M4S 3B1 
 
Paul A. De Luca 
Email: pdeluca@owenswright.com 
Tel: 416.848.4739 
 
Counsel to Aurelius IV UK AcquiCo Eight Ltd. 


AND TO: ENTERPRISE FLEET MANAGEMENT CANADA, INC 
13160 88 Ave 
Surrey, BC V3W 3K3 


AND TO: ENTERPRISE FLEET MANAGEMENT CANADA, INC 
709 Milner Ave 
Scarborough, ON M1B 6B6 


AND TO: ENTERPRISE FLEET MANAGEMENT CANADA, INC 
77 Belfield Rd. STE 100 
Toronto, ON M9W 1G6 
 
Email: e516wf@efleets.com 


AND TO: ENTERPRISE FLEET MANAGEMENT CANADA INC 
5821 6 St. SE 
Calgary, AB T2H 1M4 


AND TO: ENTERPRISE FLEET MANAGEMENT, INC 
9315 Olive Blvd 
St. Louis, MO 63132 United States of America 
 


AND TO: ENTERPRISE FLEET MANAGEMENT, INC 
2281 Ball Drive 
St. Louis, MO 63146 United States of America 
 


AND TO: HSBC BANK CANADA 
321-21ST Street East 
Saskatoon, SK S7K0C1 
 
Attention: Legal 
 


AND TO: HSBC BANK CANADA 
16 York Street 
Toronto, ON M5J 0E6 
 
John Borch 
Email: john_borch@hsbc.ca 
 
Santiago Mariano Carbo 
Email: santiago.mariano.carbo@hsbc.ca 
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AND TO: MLT AIKINS LLP 
1500-410 22nd St. E 
Saskatoon, SK S7K 5T6 
 
Danielle Hopkins-Carter 
dhopkinscarter@mltaikins.com 
 
Emma Cates 
ecates@mltaikins.com 
 


AND TO: ATTORNEY GENERAL OF CANADA DEPARTMENT OF JUSTICE 
Ontario Regional Office, Tax Law Section 
120 Adelaide Street West, Suite 400 
Toronto, ON M5H 1T1 
 
Email: torbankruptcy@justice.gc.ca 
 
Attorney General of Canada on behalf of His Majesty the King in Right of Canada as 
represented by the Minister of National Revenue 


AND TO: CANADA REVENUE AGENCY 
1 Front Street West 
Toronto, ON M5J 2X6 
 
Email: AGC-PGC.Toronto-Tax-Fiscal@justice.gc.ca 
 


AND TO: DEPARTMENT OF JUSTICE (NOVA SCOTIA) 
Legal Services Division 
1690 Hollis Street 
P.O. Box 7 
Halifax, NS B3J 2L6 
 
Andrew Hill 
Email: andrew.hill@novascotia.ca 
Tel: 902.220.6623 


AND TO: DEPARTMENT OF JUSTICE (PRINCE EDWARD ISLAND) 
Fourth Floor, Shaw Building, South 95 Rochford Street 
P.O. Box 2000  
Charlottetown, PEI C1A 7N8 
 
Email: DeptJPS@gov.pe.ca  
Tel: 902.368.4550 


AND TO: HIS MAJESTY THE KING IN RIGHT OF ONTARIO REPRESENTED BY THE 
MINISTER OF FINANCE – INSOLVENCY UNIT 
Ontario Ministry of Finance – Legal Services Branch 
11-777 Bay Street 
Toronto, ON M5G 2C8 
 
Email: insolvency.unit@ontario.ca 
Fax: 416.325.1460 


AND TO: MINISTÈRE DE LA JUSTICE DU QUÉBEC 
Édifice Louis-Philippe-Pigeon 
1200, route de l'Église 
Québec, QC G1V 4M1 
 
Email: informations@justice.gouv.qc.ca 
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Tel: 418.643.5140 
AND TO: HIS MAJESTY THE KING IN RIGHT OF THE PROVINCE OF BRITISH COLUMBIA 


REPRESENTED BY THE MINISTRY OF ATTORNEY GENERAL 
Legal Services Branch 
1001 Douglas Street, 2nd Floor 
Victoria, BC V8W 2C5 


Email: AGLSBRevTaxInsolvency@gov.bc.ca 
Fax: 250.387.0700 


AND TO: MINISTRY OF JUSTICE AND SOLICITOR GENERAL (ALBERTA) 
Legal Services 
2nd Floor, Peace Hills Trust Tower 
10011 – 109 Street 
Edmonton, AB T5J 3S8 


General Enquiries: 
Email: ministryofjustice@gov.ab.ca 
Tel: 780.427.2711 
Fax: 780.427.2789 


AND TO: MINISTRY OF THE ATTORNEY GENERAL (MANITOBA) 
104 Legislative Building 
450 Broadway 
Winnipeg, MB R3C 0V8 


Matt Wiebe, Minister of Justice 
Email: minjus@leg.gov.mb.ca 
Tel: 204.945.3728 
Fax: 204.945.2517 


AND TO: MINISTRY OF THE ATTORNEY GENERAL (NEW BRUNSWICK) 
Chancery Place, 2nd Floor, Room: 2001 
P. O. Box 6000 
Fredericton, NB E3B 1E0 


Email: justice.comments@gnb.ca 
Tel: 506.462.5100 
Fax: 506.453.3651 


AND TO: MINISTRY OF THE ATTORNEY GENERAL (SASKATCHEWAN) 
300-1874 Scarth St.
Regina, SK S4P 4B3


Bronwyn Eyre, Minister of Justice and Attorney General 
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ENDORSEMENT 


[ 1] The appellant Cellular World moved for an order for interim relief pending the 


filing of its proposal under the Bankruptcy and Insolvency Act (the "BIA"). Ledennan J. 


dismissed the motion. 


[2] Cellular World's appeal raises two issues: 


(i) whether Ledennan J. was correct in deciding that the respondent Cante! 


was entitled to exercise its contractual right of set-off for debts owing to 


it by Cellular World before the filing of the Notice of Intention under the 


BIA; 
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(ii) whether Ledennan J. was correct in deciding that the court could not 


require Cante! to supply goods to Cellular World on credit. 


The First Issue: Set-Off 


[3] Where mutual debts exist at the date of bankruptcy, s.97.(3) of the BIA preserves 


a creditor's right of set-off unless the set-off is a fraudulent preference. Section 66(1) of the 


BIA makes s.97(3) applicable to proposals. 


[4] Each of the three agreements between Cellular World and Cante! contain a right 


of set-off. On the date the Notice of Intention was filed, mutual debts existed. Cellular 


World owed Cante! over $800,000; Cante! owed Cellular World approximately $183,000. 


Cellular World does not suggest that a set-off would amount to a fraudulent preference. 


Accordingly, in our view, Ledennan J. correctly concluded that Cante! could exercise its 


right of set-off. The appellant cannot point to any case where a creditor in the position of 


Cante! was prohibited from exercising a right of set-off that it had contracted for with the 


debtor. The cases relied on by the appellant concerned debts arising after bankruptcy. 
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[5] In seeking a stay ofCantel's right of set-off, Cellular World relied on s.69(1) of 


the BIA and on policy considerations. Giving ~ffect to the appellant's interpretation of 


s.69(1) would defeat the purpose ofss.97(3) and 66(1). All of these sections must be read 


together. Section 69(1) cannot oust the operation of s.97(3) and its application to 


proposals. 


[ 6] The policy considerations advanced by Cellular World in support of its position 


are answered by Justice Gonthier's judgment in Husky Oil Operations Ltd. v. Minister of 


National Revenue (1996), 35 C.B.R. (3d) 1 (S.C.C.). 


[7] The appellant's first ground of appeal therefore fails. 


Second Issue: Selling on Credit 


[8] Section 65.1(4)(a) and (b) of the BIA answers Cellular World's contention that 


the court should require Cante) to supply goods on credit. Cante! cannot be restrained from 


requiring immediate payment for any goods delivered to Cellular World after the filing of 


the Notice oflntention. Therefore, we agree with Lederman J.'s conclusion on this issue. 
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[9] For these reasons, the appeal is dismissed with costs. 
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TITLE OF PROCEEDING:  BAD BOY FURNITURE WAREHOUSE LIMITED et al  


BEFORE:    JUSTICE PENNY    


 


PARTICIPANT INFORMATION 
 


For Plaintiff, Applicant, Moving Party: 


Name of Person Appearing Name of Party Contact Info 
Wiffen, Bradley Bad Boy Furniture Warehouse 


Limited 
bwiffen@goodmans.ca 


Caldwell, Brennan bcaldwell@goodmans.ca 
 


For Defendant, Respondent, Responding Party: 


Name of Person Appearing Name of Party Contact Info 
Courtis, Trevor Laurentian Bank of Canada tcourtis@mccarthy.ca 
Sandler, Tracy KSV Restructuring Inc., as 


Proposal Trustee 
tsandler@osler.com 


 


For Other: 


Name of Person Appearing Name of Party Contact Info 
Kofman, Ben Proposal Trustee bkofman@ksvadvisory.com 


 


 


ENDORSEMENT OF JUSTICE PENNY: 


[1] Bad Boy Furniture Warehouse Limited has filed a Notice of Intention to Make a Proposal under 
subsection 50.4(1) of the Bankruptcy and Insolvency Act. KSV Restructuring Inc. is the proposal trustee. 


[2] The Company sells furniture, appliances and electronics through 12 retail stores across Ontario and 
through an e-commerce platform. The Company also sells appliances to real estate developers and property 
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managers. It has approximately 275 employees, including head office, warehouse and store employees. The 
Company’s workforce is not unionized. The Company does not offer a pension plan to its employees at large. 


[3] The Company’s principal secured creditor is Laurentian Bank of Canada (LBC) which provides the 
Company with an operating line facility that is margined against accounts receivable and inventory. The 
outstanding obligations under the operating facility are approximately $3.8 million. LBC made demand and 
issued enforcement notices under the BIA. As a result, the Company commenced these NOI Proceedings on 
November 9, 2023 in order to obtain the benefit of a stay of proceedings under the BIA and to provide stability 
while the Company reviews and advances its restructuring options. LBC is supportive of these efforts and 
supports the relief sought on this motion. 


[4] The Company is significantly in arrears to many of its vendors, including substantially all appliance 
vendors. The Company is also in arrears to most of its furniture suppliers. The Company is also having 
significant challenges sourcing inventory, which is affecting its retail business and its builder business. Some 
developers in have purported to terminate their contracts with the Company. The Company is in financial crisis. 


[5] The Company also takes deposits from customers at the time of sale for the future delivery of 
merchandise. Customer deposits received by the Company are deposited into the Company’s bank account and 
then applied in reduction of the operating facility, i.e., they are not held in trust. The Company’s records reflect 
that it has received customer deposits totaling approximately $4.5 million. It is the Company’s intention to 
advise its retail customers who paid deposits and have not yet received their order to contact their credit card 
company to attempt to obtain a refund of their deposits. Where possible, the Company, in consultation with the 
Proposal Trustee, also intends to work with customers to complete orders if the cost of the merchandise is less 
than the balance owing, or if other arrangements can be made with the customer. 


[6] The Company seeks two orders today. First, it seeks an order expanding the BIA statutory stay of 
proceedings by ordering the continuation of services and certain other protections to the Company. Second, the 
Company seeks an order granting two priority charges, an administration charge and a director’s charge. 


[7] The proposed order would prohibit any person from discontinuing, terminating or ceasing to perform 
any contract, agreement, lease, license, purchase order or other arrangement, in favour of or held by the 
Company, provided that no person would be required to extend any credit to the Company or be prohibited 
from requiring immediate payment for goods or services provided after the NOI filing date. 


[8] While this type of relief has typically been granted in the context of CCAA and receivership 
proceedings, it has also been granted in the context of NOI proceedings: see Sanderson-Harold Company 
Limited, c.o.b. as Paris Kitchens (8 June 2022), Toronto 31-2835198 (ONSC (Bank & Ins Div)) at paras. 3 and 
4, Nilex Inc. (8 November 2022) Edmonton, 24-2878531 (ABKB) at paras 3 and 4, and Scotch & Soda Canada 
Inc. (16 May 2023), Toronto BK-23-02941767-0031 (ONSC) at paras. 8-12. The granting of such orders is 
consistent with the Supreme Court of Canada’s decision in Century Services Inc v Canada (Attorney General), 
2010 SCC 60 at para. 24, which highlighted the importance of harmonization between Canada’s primary 
insolvency statutes, the CCAA and BIA. 


[9] The proposed order would also prohibit any person from using alleged “pre-post set off” to withhold 
post-filing amounts payable to the Company on account of pre-filing obligations owing by the Company. In 
particular, it would prohibit any merchant or credit card service provider from setting off any monies that are in 
its possession as of the NOI Filing Date, or that come into its possession and control subsequent to the NOI 
filing date, against any amounts that are or may become owing by the Company to the Provider in respect of 
transactions effected prior to the NOI filing date, including customer chargebacks. Such relief is said to be 
necessary to ensure that merchant card service providers, customers and other parties continue to pay for goods 
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and services supplied by the Company during the NOI proceedings. This is because payment of accounts 
receivable is crucial to funding the efforts necessary for any proposal to be made. 


[10] This type of relief is consistent with the Supreme Court of Canada’s decision in Montreal (City) v 
Restructuration Deloitte Inc., 2021 SCC 53 at para 20. There, a majority of the Supreme Court determined in 
the CCAA context, that “a supervising judge has the discretion to authorize pre-post compensation [set off] only 
in exceptional circumstances, given the high disruptive potential of this form of compensation.” In reaching that 
conclusion, the majority noted that “the status quo period could be rendered pointless if creditors were allowed 
to effect pre-post compensation without restraint”, since the debtor’s inability to obtain revenue from the 
provision of post-filing services would be a major stumbling block in the restructuring process. The proposed 
order would preserve the right of any person to bring a motion before the Court seeking the right to exercise 
pre-post set off. 


[11] The Proposal Trustee is supportive of this relief and believes that expanding the scope of the stay of 
proceedings as requested is appropriate. The continued operation of the Company is beneficial to the 
stakeholders as a whole and will assist the Company to achieve its objectives in these proceedings. 


[12] The Company is seeking an administration charge securing the fees and disbursements of counsel to the 
Company, the Proposal Trustee and counsel to the Proposal Trustee in the maximum amount of $250,000. 


[13] The Company is also seeking a charge against its property in favour of the director and officers of the 
Company in the maximum amount of $790,000. There is only one director, who is also an officer, and one other 
officer. Both are critical to the success of any proposal. There is no D&O insurance. Thus, as well as 
incentivizing the directors to remain to assist with the proposal proceedings, this charge will also protect the 
employees and certain other stakeholders. Again, the Proposal Trustee is supportive of the granting, and 
proposed quantum, of the director’s charge (which has been tailored to the amount of potential liabilities during 
the proposal proceedings). 


[14] This is the first order made in these proceedings. Not all stakeholders were given notice. However, the 
financial crisis facing the Company, and the need for stability if there is to be any prospect of an orderly 
proposal, require that an order be made on an urgent basis. To the extent other stakeholders have other issues, 
they can be addressed in future proceedings as necessary. 


[15] I am satisfied that the orders sought are within the jurisdiction of this court to grant and that they are 
appropriate and necessary in the circumstances. Order to issue in the form signed by me this day. 


[16] This matter will return to court on November 17, 2023. Thirty minutes has been booked at 12:30 PM on 
the Commercial List, as that is all that is currently available. However, the start time may change if more time 
becomes available on the 17th. 


 


Penny J. 
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CENTURY SERVICES v. CANADA (A.G.) 


 


Century Services Inc. Appellant 


 


v. 


 


Attorney General of Canada  
on behalf of Her Majesty The Queen in Right of Canada  Respondent 


Indexed as:  Century Services Inc. v. Canada (Attorney General) 


 


2010 SCC 60 


 


File No.:  33239. 


 


2010:  May 11; 2010:  December 16. 


 


Present:  McLachlin C.J. and Binnie, LeBel, Deschamps, Fish, Abella, Charron, 
Rothstein and Cromwell JJ. 


ON APPEAL FROM THE COURT OF APPEAL FOR BRITISH COLUMBIA 


 


 Bankruptcy and Insolvency — Priorities — Crown applying on eve of 


bankruptcy of debtor company to have GST monies held in trust paid to Receiver 







 


 


General of Canada — Whether deemed trust in favour of Crown under Excise Tax 


Act prevails over provisions of Companies’ Creditors Arrangement Act purporting to 


nullify deemed trusts in favour of Crown — Companies’ Creditors Arrangement Act, 


R.S.C. 1985, c. C-36, s. 18.3(1) — Excise Tax Act, R.S.C. 1985, c. E-15, s. 222(3). 


 


 Bankruptcy and insolvency — Procedure — Whether chambers judge had 


authority to make order partially lifting stay of proceedings to allow debtor company 


to make assignment in bankruptcy and to stay Crown’s right to enforce GST deemed 


trust — Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, s. 11. 


 


 Trusts — Express trusts — GST collected but unremitted to Crown — Judge 


ordering that GST be held by Monitor in trust account — Whether segregation of 


Crown’s GST claim in Monitor’s account created an express trust in favour of 


Crown.  


 


The debtor company commenced proceedings under the Companies’ 


Creditors Arrangement Act (�CCAA�), obtaining a stay of proceedings to allow it 


time to reorganize its financial affairs.  One of the debtor company�s outstanding 


debts at the commencement of the reorganization was an amount of unremitted Goods 


and Services Tax (�GST�) payable to the Crown.  Section 222(3) of the Excise Tax 


Act (�ETA�) created a deemed trust over unremitted GST, which operated despite any 


other enactment of Canada except the Bankruptcy and Insolvency Act (�BIA�).  


However, s. 18.3(1) of the CCAA provided that any statutory deemed trusts in favour 







 


 


of the Crown did not operate under the CCAA, subject to certain exceptions, none of 


which mentioned GST. 


 


Pursuant to an order of the CCAA chambers judge, a payment not exceeding 


$5 million was approved to the debtor company�s major secured creditor, Century 


Services.  However, the chambers judge also ordered the debtor company to hold 


back and segregate in the Monitor�s trust account an amount equal to the unremitted 


GST pending the outcome of the reorganization.  On concluding that reorganization 


was not possible, the debtor company sought leave of the court to partially lift the 


stay of proceedings so it could make an assignment in bankruptcy under the BIA.  The 


Crown moved for immediate payment of unremitted GST to the Receiver General.  


The chambers judge denied the Crown�s motion, and allowed the assignment in 


bankruptcy.  The Court of Appeal allowed the appeal on two grounds.  First, it 


reasoned that once reorganization efforts had failed, the chambers judge was bound 


under the priority scheme provided by the ETA to allow payment of unremitted GST 


to the Crown and had no discretion under s. 11 of the CCAA to continue the stay 


against the Crown�s claim.  Second, the Court of Appeal concluded that by ordering 


the GST funds segregated in the Monitor�s trust account, the chambers judge had 


created an express trust in favour of the Crown. 


 







 


 


 Held (Abella J. dissenting):  The appeal should be allowed. 


 


Per McLachlin C.J., Binnie, LeBel, Deschamps, Charron, Rothstein and 


Cromwell JJ.:  The apparent conflict between s. 222(3) of the ETA and s. 18.3(1) of 


the CCAA can be resolved through an interpretation that properly recognizes the 


history of the CCAA, its function amidst the body of insolvency legislation enacted by 


Parliament and the principles for interpreting the CCAA that have been recognized in 


the jurisprudence.  The history of the CCAA distinguishes it from the BIA because 


although these statutes share the same remedial purpose of avoiding the social and 


economic costs of liquidating a debtor�s assets, the CCAA offers more flexibility and 


greater judicial discretion than the rules-based mechanism under the BIA, making the 


former more responsive to complex reorganizations.  Because the CCAA is silent on 


what happens if reorganization fails, the BIA scheme of liquidation and distribution 


necessarily provides the backdrop against which creditors assess their priority in the 


event of bankruptcy.  The contemporary thrust of legislative reform has been towards 


harmonizing aspects of insolvency law common to the CCAA and the BIA, and one of 


its important features has been a cutback in Crown priorities.  Accordingly, the CCAA 


and the BIA both contain provisions nullifying statutory deemed trusts in favour of 


the Crown, and both contain explicit exceptions exempting source deductions deemed 


trusts from this general rule.  Meanwhile, both Acts are harmonious in treating other 


Crown claims as unsecured.  No such clear and express language exists in those Acts 


carving out an exception for GST claims.  


 







 


 


When faced with the apparent conflict between s. 222(3) of the ETA and 


s. 18.3(1) of the CCAA, courts have been inclined to follow Ottawa Senators Hockey 


Club Corp.(Re) and resolve the conflict in favour of the ETA.  Ottawa Senators 


should not be followed.  Rather, the CCAA provides the rule.  Section 222(3) of the 


ETA evinces no explicit intention of Parliament to repeal CCAA s. 18.3.  Where 


Parliament has sought to protect certain Crown claims through statutory deemed 


trusts and intended that these deemed trusts continue in insolvency, it has legislated 


so expressly and elaborately.  Meanwhile, there is no express statutory basis for 


concluding that GST claims enjoy a preferred treatment under the CCAA or the BIA.  


The internal logic of the CCAA appears to subject a GST deemed trust to the waiver 


by Parliament of its priority.  A strange asymmetry would result if differing 


treatments of GST deemed trusts under the CCAA and the BIA were found to exist, as 


this would encourage statute shopping, undermine the CCAA�s remedial purpose and 


invite the very social ills that the statute was enacted to avert.  The later in time 


enactment of the more general s. 222(3) of the ETA does not require application of the 


doctrine of implied repeal to the earlier and more specific s. 18.3(1) of the CCAA in 


the circumstances of this case.  In any event, recent amendments to the CCAA in 2005 


resulted in s. 18.3 of the Act being renumbered and reformulated, making it the later 


in time provision.  This confirms that Parliament�s intent with respect to GST deemed 


trusts is to be found in the CCAA.  The conflict between the ETA and the CCAA is 


more apparent than real. 


 







 


 


The exercise of judicial discretion has allowed the CCAA to adapt and evolve 


to meet contemporary business and social needs.  As reorganizations become 


increasingly complex, CCAA courts have been called upon to innovate.  In 


determining their jurisdiction to sanction measures in a CCAA proceeding, courts 


should first interpret the provisions of the CCAA before turning to their inherent or 


equitable jurisdiction.  Noteworthy in this regard is the expansive interpretation the 


language of the CCAA is capable of supporting.  The general language of the CCAA 


should not be read as being restricted by the availability of more specific orders.  The 


requirements of appropriateness, good faith and due diligence are baseline 


considerations that a court should always bear in mind when exercising CCAA 


authority.  The question is whether the order will usefully further efforts to avoid the 


social and economic losses resulting from liquidation of an insolvent company, which 


extends to both the purpose of the order and the means it employs.  Here, the 


chambers judge�s order staying the Crown�s GST claim was in furtherance of the 


CCAA�s objectives because it blunted the impulse of creditors to interfere in an 


orderly liquidation and fostered a harmonious transition from the CCAA to the BIA, 


meeting the objective of a single proceeding that is common to both statutes.  The 


transition from the CCAA to the BIA may require the partial lifting of a stay of 


proceedings under the CCAA to allow commencement of BIA proceedings, but no gap 


exists between the two statutes because they operate in tandem and creditors in both 


cases look to the BIA scheme of distribution to foreshadow how they will fare if the 


reorganization is unsuccessful.  The breadth of the court�s discretion under the CCAA 







 


 


is sufficient to construct a bridge to liquidation under the BIA.  Hence, the chambers 


judge�s order was authorized. 


 


No express trust was created by the chambers judge�s order in this case 


because there is no certainty of object inferrable from his order.  Creation of an 


express trust requires certainty of intention, subject matter and object.  At the time the 


chambers judge accepted the proposal to segregate the monies in the Monitor�s trust 


account there was no certainty that the Crown would be the beneficiary, or object, of 


the trust because exactly who might take the money in the final result was in doubt.  


In any event, no dispute over the money would even arise under the interpretation of 


s. 18.3(1) of the CCAA established above, because the Crown�s deemed trust priority 


over GST claims would be lost under the CCAA and the Crown would rank as an 


unsecured creditor for this amount. 


 


Per Fish J.:  The GST monies collected by the debtor are not subject to a 


deemed trust or priority in favour of the Crown.  In recent years, Parliament has given 


detailed consideration to the Canadian insolvency scheme but has declined to amend 


the provisions at issue in this case, a deliberate exercise of legislative discretion.  On 


the other hand, in upholding deemed trusts created by the ETA notwithstanding 


insolvency proceedings, courts have been unduly protective of Crown interests which 


Parliament itself has chosen to subordinate to competing prioritized claims.  In the 


context of the Canadian insolvency regime, deemed trusts exist only where there is a 


statutory provision creating the trust and a CCAA or BIA provision explicitly 







 


 


confirming its effective operation.  The Income Tax Act, the Canada Pension Plan 


Act and the Employment Insurance Act all contain deemed trust provisions that are 


strikingly similar to that in s. 222 of the ETA but they are all also confirmed in s. 37 


of the CCAA and in s. 67(3) of the BIA in clear and unmistakeable terms.  The same is 


not true of the deemed trust created under the ETA.  Although Parliament created a 


deemed trust in favour of the Crown to hold unremitted GST monies, and although it 


purports to maintain this trust notwithstanding any contrary federal or provincial 


legislation, it did not confirm the continued operation of the trust in either the BIA or 


the CCAA, reflecting Parliament�s intention to allow the deemed trust to lapse with 


the commencement of insolvency proceedings. 


 


Per Abella J (dissenting):  Section 222(3) of the ETA gives priority during 


CCAA proceedings to the Crown's deemed trust in unremitted GST.  This provision 


unequivocally defines its boundaries in the clearest possible terms and excludes only 


the BIA from its legislative grasp.  The language used reflects a clear legislative 


intention that s. 222(3) would prevail if in conflict with any other law except the BIA.  


This is borne out by the fact that following the enactment of s. 222(3), amendments to 


the CCAA were introduced, and despite requests from various constituencies, 


s. 18.3(1) was not amended to make the priorities in the CCAA consistent with those 


in the BIA.  This indicates a deliberate legislative choice to protect the deemed trust in 


s. 222(3) from the reach of s. 18.3(1) of the CCAA. 


 







 


 


 The application of other principles of interpretation reinforces this 


conclusion.  An earlier, specific provision may be overruled by a subsequent general 


statute if the legislature indicates, through its language, an intention that the general 


provision prevails.  Section 222(3) achieves this through the use of language stating 


that it prevails despite any law of Canada, of a province, or �any other law� other 


than the BIA.  Section 18.3(1) of the CCAA is thereby rendered inoperative for 


purposes of s. 222(3).  By operation of s. 44(f) of the Interpretation Act, the 


transformation of s. 18(3) into s. 37(1) after the enactment of s. 222(3) of the ETA has 


no effect on the interpretive queue, and s. 222(3) of the ETA remains the �later in 


time� provision.  This means that the deemed trust provision in s. 222(3) of the ETA 


takes precedence over s. 18.3(1) during CCAA proceedings.  While s. 11 gives a court 


discretion to make orders notwithstanding the BIA and the Winding-up Act, that 


discretion is not liberated from the operation of any other federal statute.  Any 


exercise of discretion is therefore circumscribed by whatever limits are imposed by 


statutes other than the BIA and the Winding-up Act.  That includes the ETA.  The 


chambers judge in this case was, therefore, required to respect the priority regime set 


out in s. 222(3) of the ETA.  Neither s. 18.3(1) nor s. 11 of the CCAA gave him the 


authority to ignore it.  He could not, as a result, deny the Crown�s request for 


payment of the GST funds during the CCAA proceedings. 
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The judgment of McLachlin C.J. and Binnie, LeBel, Deschamps, Charron, 
Rothstein and Cromwell JJ. was delivered by 
 


  DESCHAMPS J. �  


[1] For the first time this Court is called upon to directly interpret the 


provisions of the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36 


(�CCAA�).  In that respect, two questions are raised. The first requires reconciliation 


of provisions of the CCAA and the Excise Tax Act, R.S.C. 1985, c. E-15 (�ETA�), 


which lower courts have held to be in conflict with one another. The second concerns 


the scope of a court�s discretion when supervising reorganization. The relevant 


statutory provisions are reproduced in the Appendix. On the first question, having 


considered the evolution of Crown priorities in the context of insolvency and the 


wording of the various statutes creating Crown priorities, I conclude that it is the 


CCAA and not the ETA that provides the rule. On the second question, I conclude that 


the broad discretionary jurisdiction conferred on the supervising judge must be 


interpreted having regard to the remedial nature of the CCAA and insolvency 


legislation generally.  Consequently, the court had the discretion to partially lift a stay 


of proceedings to allow the debtor to make an assignment under the Bankruptcy and 


Insolvency Act, R.S.C. 1985, c. B-3 (�BIA�). I would allow the appeal. 


1. Facts and Decisions of the Courts Below 







 


 


[2] Ted LeRoy Trucking Ltd. (�LeRoy Trucking�) commenced proceedings 


under the CCAA in the Supreme Court of British Columbia on December 13, 2007, 


obtaining a stay of proceedings with a view to reorganizing its financial affairs.  


LeRoy Trucking sold certain redundant assets as authorized by the order. 


[3] Amongst the debts owed by LeRoy Trucking was an amount for Goods 


and Services Tax (�GST�) collected but unremitted to the Crown. The ETA creates a 


deemed trust in favour of the Crown for amounts collected in respect of GST.  The 


deemed trust extends to any property or proceeds held by the person collecting GST 


and any property of that person held by a secured creditor, requiring that property to 


be paid to the Crown in priority to all security interests.  The ETA provides that the 


deemed trust operates despite any other enactment of Canada except the BIA. 


However, the CCAA also provides that subject to certain exceptions, none of which 


mentions GST, deemed trusts in favour of the Crown do not operate under the CCAA. 


Accordingly, under the CCAA the Crown ranks as an unsecured creditor in respect of 


GST. Nonetheless, at the time LeRoy Trucking commenced CCAA proceedings the 


leading line of jurisprudence held that the ETA took precedence over the CCAA such 


that the Crown enjoyed priority for GST claims under the CCAA, even though it 


would have lost that same priority under the BIA. The CCAA underwent substantial 


amendments in 2005 in which some of the provisions at issue in this appeal were 


renumbered and reformulated (S.C. 2005, c. 47). However, these amendments only 


came into force on September 18, 2009. I will refer to the amended provisions only 


where relevant. 







 


 


[4] On April 29, 2008, Brenner C.J.S.C., in the context of the CCAA 


proceedings, approved a payment not exceeding $5 million, the proceeds of 


redundant asset sales, to Century Services, the debtor�s major secured creditor.  


LeRoy Trucking proposed to hold back an amount equal to the GST monies collected 


but unremitted to the Crown and place it in the Monitor�s trust account until the 


outcome of the reorganization was known. In order to maintain the status quo while 


the success of the reorganization was uncertain, Brenner C.J.S.C. agreed to the 


proposal and ordered that an amount of $305,202.30 be held by the Monitor in its 


trust account. 


[5] On September 3, 2008, having concluded that reorganization was not 


possible, LeRoy Trucking sought leave to make an assignment in bankruptcy under 


the BIA.  The Crown sought an order that the GST monies held by the Monitor be 


paid to the Receiver General of Canada.  Brenner C.J.S.C. dismissed the latter 


application.  Reasoning that the purpose of segregating the funds with the Monitor 


was �to facilitate an ultimate payment of the GST monies which were owed pre-


filing, but only if a viable plan emerged�, the failure of such a reorganization, 


followed by an assignment in bankruptcy, meant the Crown would lose priority under 


the BIA (2008 BCSC 1805, [2008] G.S.T.C. 221). 


[6] The Crown�s appeal was allowed by the British Columbia Court of 


Appeal (2009 BCCA 205, 270 B.C.A.C. 167).  Tysoe J.A. for a unanimous court 


found two independent bases for allowing the Crown�s appeal. 







 


 


[7] First, the court�s authority under s. 11 of the CCAA was held not to 


extend to staying the Crown�s application for immediate payment of the GST funds 


subject to the deemed trust after it was clear that reorganization efforts had failed and 


that bankruptcy was inevitable.  As restructuring was no longer a possibility, staying 


the Crown�s claim to the GST funds no longer served a purpose under the CCAA and 


the court was bound under the priority scheme provided by the ETA to allow payment 


to the Crown.  In so holding, Tysoe J.A. adopted the reasoning in Ottawa Senators 


Hockey Club Corp. (Re) (2005), 73 O.R. (3d) 737 (C.A.), which found that the ETA 


deemed trust for GST established Crown priority over secured creditors under the 


CCAA. 


[8] Second, Tysoe J.A. concluded that by ordering the GST funds segregated 


in the Monitor�s trust account on April 29, 2008, the judge had created an express 


trust in favour of the Crown from which the monies in question could not be diverted 


for any other purposes.  The Court of Appeal therefore ordered that the money held 


by the Monitor in trust be paid to the Receiver General. 


2.  Issues 


[9] This appeal raises three broad issues which are addressed in turn: 







 


 


(1) Did s. 222(3) of the ETA displace s. 18.3(1) of the CCAA and give 


priority to the Crown�s ETA deemed trust during CCAA proceedings as 


held in Ottawa Senators? 


(2) Did the court exceed its CCAA authority by lifting the stay to allow 


the debtor to make an assignment in bankruptcy? 


(3) Did the court�s order of April 29, 2008 requiring segregation of the 


Crown�s GST claim in the Monitor�s trust account create an express trust 


in favour of the Crown in respect of those funds? 


3.  Analysis 


[10] The first issue concerns Crown priorities in the context of insolvency. As 


will be seen, the ETA provides for a deemed trust in favour of the Crown in respect of 


GST owed by a debtor �[d]espite . . . any other enactment of Canada (except the 


Bankruptcy and Insolvency Act)� (s. 222(3)), while the CCAA stated at the relevant 


time that �notwithstanding any provision in federal or provincial legislation that has 


the effect of deeming property to be held in trust for Her Majesty, property of a 


debtor company shall not be [so] regarded� (s. 18.3(1)).  It is difficult to imagine two 


statutory provisions more apparently in conflict. However, as is often the case, the 


apparent conflict can be resolved through interpretation. 







 


 


[11] In order to properly interpret the provisions, it is necessary to examine 


the history of the CCAA, its function amidst the body of insolvency legislation 


enacted by Parliament, and the principles that have been recognized in the 


jurisprudence. It will be seen that Crown priorities in the insolvency context have 


been significantly pared down. The resolution of the second issue is also rooted in the 


context of the CCAA, but its purpose and the manner in which it has been interpreted 


in the case law are also key. After examining the first two issues in this case, I will 


address Tysoe J.A.�s conclusion that an express trust in favour of the Crown was 


created by the court�s order of April 29, 2008. 


3.1  Purpose and Scope of Insolvency Law 


[12] Insolvency is the factual situation that arises when a debtor is unable to 


pay creditors (see generally, R. J. Wood, Bankruptcy and Insolvency Law (2009), at 


p. 16).  Certain legal proceedings become available upon insolvency, which typically 


allow a debtor to obtain a court order staying its creditors� enforcement actions and 


attempt to obtain a binding compromise with creditors to adjust the payment 


conditions to something more realistic.  Alternatively, the debtor�s assets may be 


liquidated and debts paid from the proceeds according to statutory priority rules.  The 


former is usually referred to as reorganization or restructuring while the latter is 


termed liquidation. 







 


 


[13] Canadian commercial insolvency law is not codified in one exhaustive 


statute.  Instead, Parliament has enacted multiple insolvency statutes, the main one 


being the BIA. The BIA offers a self-contained legal regime providing for both 


reorganization and liquidation.  Although bankruptcy legislation has a long history, 


the BIA itself is a fairly recent statute � it was enacted in 1992. It is characterized by 


a rules-based approach to proceedings.  The BIA is available to insolvent debtors 


owing $1000 or more, regardless of whether they are natural or legal persons.  It 


contains mechanisms for debtors to make proposals to their creditors for the 


adjustment of debts.  If a proposal fails, the BIA contains a bridge to bankruptcy 


whereby the debtor�s assets are liquidated and the proceeds paid to creditors in 


accordance with the statutory scheme of distribution. 


[14] Access to the CCAA is more restrictive.  A debtor must be a company 


with liabilities in excess of $5 million.  Unlike the BIA, the CCAA contains no 


provisions for liquidation of a debtor�s assets if reorganization fails.  There are three 


ways of exiting CCAA proceedings. The best outcome is achieved when the stay of 


proceedings provides the debtor with some breathing space during which solvency is 


restored and the CCAA process terminates without reorganization being needed.  The 


second most desirable outcome occurs when the debtor�s compromise or arrangement 


is accepted by its creditors and the reorganized company emerges from the CCAA 


proceedings as a going concern.  Lastly, if the compromise or arrangement fails, 


either the company or its creditors usually seek to have the debtor�s assets liquidated 


under the applicable provisions of the BIA or to place the debtor into receivership. As 







 


 


discussed in greater detail below, the key difference between the reorganization 


regimes under the BIA and the CCAA is that the latter offers a more flexible 


mechanism with greater judicial discretion, making it more responsive to complex 


reorganizations. 


[15] As I will discuss at greater length below, the purpose of the CCAA � 


Canada�s first reorganization statute � is to permit the debtor to continue to carry on 


business and, where possible, avoid the social and economic costs of liquidating its 


assets.  Proposals to creditors under the BIA serve the same remedial purpose, though 


this is achieved through a rules-based mechanism that offers less flexibility.  Where 


reorganization is impossible, the BIA may be employed to provide an orderly 


mechanism for the distribution of a debtor�s assets to satisfy creditor claims according 


to predetermined priority rules. 


[16] Prior to the enactment of the CCAA in 1933 (S.C. 1932-33, c. 36), 


practice under existing commercial insolvency legislation tended heavily towards the 


liquidation of a debtor company (J. Sarra, Creditor Rights and the Public Interest: 


Restructuring Insolvent Corporations (2003), at p. 12).  The battering visited upon 


Canadian businesses by the Great Depression and the absence of an effective 


mechanism for reaching a compromise between debtors and creditors to avoid 


liquidation required a legislative response.  The CCAA was innovative as it allowed 


the insolvent debtor to attempt reorganization under judicial supervision outside the 


existing insolvency legislation which, once engaged, almost invariably resulted in 
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liquidation (Reference re Companies’ Creditors Arrangement Act, [1934] S.C.R. 659, 


at pp. 660-61; Sarra, Creditor Rights, at pp. 12-13). 


[17] Parliament understood when adopting the CCAA that liquidation of an 


insolvent company was harmful for most of those it affected � notably creditors and 


employees � and that a workout which allowed the company to survive was optimal 


(Sarra, Creditor Rights, at pp. 13-15). 


[18] Early commentary and jurisprudence also endorsed the CCAA�s remedial 


objectives.  It recognized that companies retain more value as going concerns while 


underscoring that intangible losses, such as the evaporation of the companies� 


goodwill, result from liquidation (S. E. Edwards, �Reorganizations Under the 


Companies� Creditors Arrangement Act� (1947), 25 Can. Bar Rev. 587, at p. 592).  


Reorganization serves the public interest by facilitating the survival of companies 


supplying goods or services crucial to the health of the economy or saving large 


numbers of jobs (ibid., at p. 593). Insolvency could be so widely felt as to impact 


stakeholders other than creditors and employees. Variants of these views resonate 


today, with reorganization justified in terms of rehabilitating companies that are key 


elements in a complex web of interdependent economic relationships in order to 


avoid the negative consequences of liquidation. 


[19] The CCAA fell into disuse during the next several decades, likely because 


amendments to the Act in 1953 restricted its use to companies issuing bonds (S.C. 







 


 


1952-53, c. 3).  During the economic downturn of the early 1980s, insolvency 


lawyers and courts adapting to the resulting wave of insolvencies resurrected the 


statute and deployed it in response to new economic challenges.  Participants in 


insolvency proceedings grew to recognize and appreciate the statute�s distinguishing 


feature: a grant of broad and flexible authority to the supervising court to make the 


orders necessary to facilitate the reorganization of the debtor and achieve the CCAA�s 


objectives.  The manner in which courts have used CCAA jurisdiction in increasingly 


creative and flexible ways is explored in greater detail below. 


[20] Efforts to evolve insolvency law were not restricted to the courts during 


this period.  In 1970, a government-commissioned panel produced an extensive study 


recommending sweeping reform but Parliament failed to act (see Bankruptcy and 


Insolvency: Report of the Study Committee on Bankruptcy and Insolvency Legislation 


(1970)). Another panel of experts produced more limited recommendations in 1986 


which eventually resulted in enactment of the Bankruptcy and Insolvency Act of 1992 


(S.C. 1992, c. 27)  (see Proposed Bankruptcy Act Amendments: Report of the 


Advisory Committee on Bankruptcy and Insolvency (1986)). Broader provisions for 


reorganizing insolvent debtors were then included in Canada�s bankruptcy statute. 


Although the 1970 and 1986 reports made no specific recommendations with respect 


to the CCAA, the House of Commons committee studying the BIA�s predecessor bill, 


C-22, seemed to accept expert testimony that the BIA�s new reorganization scheme 


would shortly supplant the CCAA, which could then be repealed, with commercial 


insolvency and bankruptcy being governed by a single statute (Minutes of 







 


 


Proceedings and Evidence of the Standing Committee on Consumer and Corporate 


Affairs and Government Operations, Issue No. 15, October 3, 1991, at pp. 15:15-


15:16). 


[21] In retrospect, this conclusion by the House of Commons committee was 


out of step with reality. It overlooked the renewed vitality the CCAA enjoyed in 


contemporary practice and the advantage that a flexible judicially supervised 


reorganization process presented in the face of increasingly complex reorganizations, 


when compared to the stricter rules-based scheme contained in the BIA. The 


�flexibility of the CCAA [was seen as] a great benefit, allowing for creative and 


effective decisions� (Industry Canada, Marketplace Framework Policy Branch, 


Report on the Operation and Administration of the Bankruptcy and Insolvency Act 


and the Companies’ Creditors Arrangement Act (2002), at p. 41). Over the past three 


decades, resurrection of the CCAA has thus been the mainspring of a process through 


which, one author concludes, �the legal setting for Canadian insolvency restructuring 


has evolved from a rather blunt instrument to one of the most sophisticated systems in 


the developed world� (R. B. Jones, �The Evolution of Canadian Restructuring: 


Challenges for the Rule of Law�, in J. P. Sarra, ed., Annual Review of Insolvency Law 


2005 (2006), 481, at p. 481). 


[22] While insolvency proceedings may be governed by different statutory 


schemes, they share some commonalities.  The most prominent of these is the single 







 


 


proceeding model.  The nature and purpose of the single proceeding model are 


described by Professor Wood in Bankruptcy and Insolvency Law: 


They all provide a collective proceeding that supersedes the usual civil 
process available to creditors to enforce their claims.  The creditors� 
remedies are collectivized in order to prevent the free-for-all that would 
otherwise prevail if creditors were permitted to exercise their remedies.  
In the absence of a collective process, each creditor is armed with the 
knowledge that if they do not strike hard and swift to seize the debtor�s 
assets, they will be beat out by other creditors. [pp. 2-3] 


The single proceeding model avoids the inefficiency and chaos that would attend 


insolvency if each creditor initiated proceedings to recover its debt.  Grouping all 


possible actions against the debtor into a single proceeding controlled in a single 


forum facilitates negotiation with creditors because it places them all on an equal 


footing, rather than exposing them to the risk that a more aggressive creditor will 


realize its claims against the debtor�s limited assets while the other creditors attempt a 


compromise.  With a view to achieving that purpose, both the CCAA and the BIA 


allow a court to order all actions against a debtor to be stayed while a compromise is 


sought. 


[23] Another point of convergence of the CCAA and the BIA relates to 


priorities. Because the CCAA is silent about what happens if reorganization fails, the 


BIA scheme of liquidation and distribution necessarily supplies the backdrop for what 


will happen if a CCAA reorganization is ultimately unsuccessful. In addition, one of 


the important features of legislative reform of both statutes since the enactment of the 







 


 


BIA in 1992 has been a cutback in Crown priorities (S.C. 1992, c. 27, s. 39; S.C. 


1997, c. 12, ss. 73 and 125; S.C. 2000, c. 30, s. 148; S.C. 2005, c. 47, ss. 69 and 131; 


S.C. 2009, c. 33, ss. 25 and 29; see also Quebec (Revenue) v. Caisse populaire 


Desjardins de Montmagny, 2009 SCC 49, [2009] 3 S.C.R. 286; Deputy Minister of 


Revenue v. Rainville, [1980] 1 S.C.R. 35; Proposed Bankruptcy Act Amendments: 


Report of the Advisory Committee on Bankruptcy and Insolvency (1986)).  


[24] With parallel CCAA and BIA restructuring schemes now an accepted 


feature of the insolvency law landscape, the contemporary thrust of legislative reform 


has been towards harmonizing aspects of insolvency law common to the two statutory 


schemes to the extent possible and encouraging reorganization over liquidation (see 


An Act to establish the Wage Earner Protection Program Act, to amend the 


Bankruptcy and Insolvency Act and the Companies’ Creditors Arrangement Act and 


to make consequential amendments to other Acts, S.C. 2005, c. 47; Gauntlet Energy 


Corp., Re, 2003 ABQB 894, 30 Alta. L.R. (4th) 192, at para. 19).   


[25] Mindful of the historical background of the CCAA and BIA, I now turn to 


the first question at issue. 


3.2  GST Deemed Trust Under the CCAA 


[26] The Court of Appeal proceeded on the basis that the ETA precluded the 


court from staying the Crown�s enforcement of the GST deemed trust when partially 
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lifting the stay to allow the debtor to enter bankruptcy.  In so doing, it adopted the 


reasoning in a line of cases culminating in Ottawa Senators, which held that an ETA 


deemed trust remains enforceable during CCAA reorganization despite language in 


the CCAA that suggests otherwise. 


[27] The Crown relies heavily on the decision of the Ontario Court of Appeal 


in Ottawa Senators and argues that the later in time provision of the ETA creating the 


GST deemed trust trumps the provision of the CCAA purporting to nullify most 


statutory deemed trusts.  The Court of Appeal in this case accepted this reasoning but 


not all provincial courts follow it (see, e.g., Komunik Corp. (Arrangement relatif à), 


2009 QCCS 6332 (CanLII), leave to appeal granted, 2010 QCCA 183 (CanLII)). 


Century Services relied, in its written submissions to this Court, on the argument that 


the court had authority under the CCAA to continue the stay against the Crown�s 


claim for unremitted GST.  In oral argument, the question of whether Ottawa 


Senators was correctly decided nonetheless arose.  After the hearing, the parties were 


asked to make further written submissions on this point.   As appears evident from the 


reasons of my colleague Abella J., this issue has become prominent before this Court. 


In those circumstances, this Court needs to determine the correctness of the reasoning 


in Ottawa Senators. 


[28] The policy backdrop to this question involves the Crown�s priority as a 


creditor in insolvency situations which, as I mentioned above, has evolved 


considerably.  Prior to the 1990s, Crown claims largely enjoyed priority in 







 


 


insolvency.  This was widely seen as unsatisfactory as shown by both the 1970 and 


1986 insolvency reform proposals, which recommended that Crown claims receive no 


preferential treatment.  A closely related matter was whether the CCAA was binding 


at all upon the Crown.  Amendments to the CCAA in 1997 confirmed that it did 


indeed bind the Crown (see CCAA, s. 21, as am. by S.C. 1997, c. 12, s. 126). 


[29] Claims of priority by the state in insolvency situations receive different 


treatment across jurisdictions worldwide.  For example, in Germany and Australia, 


the state is given no priority at all, while the state enjoys wide priority in the United 


States and France (see B. K. Morgan, �Should the Sovereign be Paid First? A 


Comparative International Analysis of the Priority for Tax Claims in Bankruptcy� 


(2000), 74 Am. Bank. L.J. 461, at p. 500).  Canada adopted a middle course through 


legislative reform of Crown priority initiated in 1992. The Crown retained priority for 


source deductions of income tax, Employment Insurance (�EI�) and Canada Pension 


Plan (�CPP�) premiums, but ranks as an ordinary unsecured creditor for most other 


claims. 


[30] Parliament has frequently enacted statutory mechanisms to secure Crown 


claims and permit their enforcement.  The two most common are statutory deemed 


trusts and powers to garnish funds third parties owe the debtor (see F. L. Lamer, 


Priority of Crown Claims in Insolvency (loose-leaf), at § 2). 







 


 


[31] With respect to GST collected, Parliament has enacted a deemed trust.  


The ETA states that every person who collects an amount on account of GST is 


deemed to hold that amount in trust for the Crown (s. 222(1)).  The deemed trust 


extends to other property of the person collecting the tax equal in value to the amount 


deemed to be in trust if that amount has not been remitted in accordance with the 


ETA. The deemed trust also extends to property held by a secured creditor that, but 


for the security interest, would be property of the person collecting the tax (s. 222(3)). 


[32] Parliament has created similar deemed trusts using almost identical 


language in respect of source deductions of income tax, EI premiums and CPP 


premiums (see s. 227(4) of the Income Tax Act, R.S.C. 1985, c. 1 (5th Supp.) (�ITA�), 


ss. 86(2) and (2.1) of the Employment Insurance Act, S.C. 1996, c. 23, and ss. 23(3) 


and (4) of the Canada Pension Plan, R.S.C. 1985, c. C-8). I will refer to income tax, 


EI and CPP deductions as �source deductions�. 


[33] In Royal Bank of Canada v. Sparrow Electric Corp., [1997] 1 S.C.R. 411, 


this Court addressed a priority dispute between a deemed trust for source deductions 


under the ITA and security interests taken under both the Bank Act, S.C. 1991, c. 46, 


and the Alberta Personal Property Security Act, S.A. 1988, c. P-4.05 (�PPSA�).  As 


then worded, an ITA deemed trust over the debtor�s property equivalent to the amount 


owing in respect of income tax became effective at the time of liquidation, 


receivership, or assignment in bankruptcy.  Sparrow Electric held that the ITA 


deemed trust could not prevail over the security interests because, being fixed 







 


 


charges, the latter attached as soon as the debtor acquired rights in the property such 


that the ITA deemed trust had no property on which to attach when it subsequently 


arose.  Later, in First Vancouver Finance v. M.N.R., 2002 SCC 49, [2002] 2 S.C.R. 


720, this Court observed that Parliament had legislated to strengthen the statutory 


deemed trust in the ITA by deeming it to operate from the moment the deductions 


were not paid to the Crown as required by the ITA, and by granting the Crown 


priority over all security interests (paras. 27-29) (the �Sparrow Electric amendment�).   


[34] The amended text of s. 227(4.1) of the ITA and concordant source 


deductions deemed trusts in the Canada Pension Plan and the Employment Insurance 


Act state that the deemed trust operates notwithstanding any other enactment of 


Canada, except ss. 81.1 and 81.2 of the BIA.  The ETA deemed trust at issue in this 


case is similarly worded, but it excepts the BIA in its entirety.  The provision reads as 


follows: 


222. . . . 
 


. . . 
 


(3) Despite any other provision of this Act (except subsection (4)), any 
other enactment of Canada (except the Bankruptcy and Insolvency Act), 
any enactment of a province or any other law, if at any time an amount 
deemed by subsection (1) to be held by a person in trust for Her Majesty 
is not remitted to the Receiver General or withdrawn in the manner and at 
the time provided under this Part, property of the person and property 
held by any secured creditor of the person that, but for a security interest, 
would be property of the person, equal in value to the amount so deemed 
to be held in trust, is deemed . . . . 







 


 


[35] The Crown submits that the Sparrow Electric amendment, added by 


Parliament to the ETA in 2000, was intended to preserve the Crown�s priority over 


collected GST under the CCAA while subordinating the Crown to the status of an 


unsecured creditor in respect of GST only under the BIA. This is because the ETA 


provides that the GST deemed trust is effective �despite� any other enactment except 


the BIA. 


[36] The language used in the ETA for the GST deemed trust creates an 


apparent conflict with the CCAA, which provides that subject to certain exceptions, 


property deemed by statute to be held in trust for the Crown shall not be so regarded. 


[37] Through a 1997 amendment to the CCAA (S.C. 1997, c. 12, s. 125), 


Parliament appears to have, subject to specific exceptions, nullified deemed trusts in 


favour of the Crown once reorganization proceedings are commenced under the Act. 


The relevant provision reads: 


18.3 (1) Subject to subsection (2), notwithstanding any provision in 
federal or provincial legislation that has the effect of deeming property to 
be held in trust for Her Majesty, property of a debtor company shall not 
be regarded as held in trust for Her Majesty unless it would be so 
regarded in the absence of that statutory provision.   


This nullification of deemed trusts was continued in further amendments to the CCAA 


(S.C. 2005, c. 47), where s. 18.3(1) was renumbered and reformulated as s. 37(1): 







 


 


37. (1) Subject to subsection (2), despite any provision in federal or 
provincial legislation that has the effect of deeming property to be held in 
trust for Her Majesty, property of a debtor company shall not be regarded 
as being held in trust for Her Majesty unless it would be so regarded in 
the absence of that statutory provision. 
                   


[38] An analogous provision exists in the BIA, which, subject to the same 


specific exceptions, nullifies statutory deemed trusts and makes property of the 


bankrupt that would otherwise be subject to a deemed trust part of the debtor�s estate 


and available to creditors (S.C. 1992, c. 27, s. 39; S.C. 1997, c. 12, s. 73; BIA, s. 


67(2)).  It is noteworthy that in both the CCAA and the BIA, the exceptions concern 


source deductions (CCAA, s. 18.3(2); BIA, s. 67(3)).  The relevant provision of the 


CCAA reads: 


18.3 . . . 
 


(2) Subsection (1) does not apply in respect of amounts deemed to be 
held in trust under subsection 227(4) or (4.1) of the Income Tax Act, 
subsection 23(3) or (4) of the Canada Pension Plan or subsection 86(2) 
or (2.1) of the Employment Insurance Act . . . . 


Thus, the Crown�s deemed trust and corresponding priority in source deductions 


remain effective both in reorganization and in bankruptcy. 


[39] Meanwhile, in both s. 18.4(1) of the CCAA and s. 86(1) of the BIA, other 


Crown claims are treated as unsecured.  These provisions, establishing the Crown�s 







 


 


status as an unsecured creditor, explicitly exempt statutory deemed trusts in source 


deductions (CCAA, s. 18.4(3); BIA, s. 86(3)).  The CCAA provision reads as follows: 


18.4 . . . 


. . . 


(3) Subsection (1) [Crown ranking as unsecured creditor] does not 
affect the operation of 


(a)  subsections 224(1.2) and (1.3) of the Income Tax Act, 
 


(b) any provision of the Canada Pension Plan or of the Employment 
Insurance Act that refers to subsection 224(1.2) of the Income Tax Act 
and provides for the collection of a contribution . . . . 


Therefore, not only does the CCAA provide that Crown claims do not enjoy priority 


over the claims of other creditors (s. 18.3(1)), but the exceptions to this rule (i.e., that 


Crown priority is maintained for source deductions) are repeatedly stated in the 


statute. 


[40] The apparent conflict in this case is whether the rule in the CCAA first 


enacted as s. 18.3 in 1997, which provides that subject to certain explicit exceptions, 


statutory deemed trusts are ineffective under the CCAA, is overridden by the one in 


the ETA enacted in 2000 stating that GST deemed trusts operate despite any 


enactment of Canada except the BIA. With respect for my colleague Fish J., I do not 


think the apparent conflict can be resolved by denying it and creating a rule requiring 


both a statutory provision enacting the deemed trust, and a second statutory provision 







 


 


confirming it. Such a rule is unknown to the law. Courts must recognize conflicts, 


apparent or real, and resolve them when possible. 


[41] A line of jurisprudence across Canada has resolved the apparent conflict 


in favour of the ETA, thereby maintaining GST deemed trusts under the CCAA.  


Ottawa Senators, the leading case, decided the matter by invoking the doctrine of 


implied repeal to hold that the later in time provision of the ETA should take 


precedence over the CCAA (see also Solid Resources Ltd., Re (2002), 40 C.B.R. (4th) 


219 (Alta. Q.B.); Gauntlet). 


[42] The Ontario Court of Appeal in Ottawa Senators rested its conclusion on 


two considerations.  First, it was persuaded that by explicitly mentioning the BIA in 


ETA s. 222(3), but not the CCAA, Parliament made a deliberate choice.  In the words 


of MacPherson J.A.: 


The BIA and the CCAA are closely related federal statutes.  I cannot 
conceive that Parliament would specifically identify the BIA as an 
exception, but accidentally fail to consider the CCAA as a possible second 
exception.  In my view, the omission of the CCAA from s. 222(3) of the 
ETA was almost certainly a considered omission. [para. 43] 


[43] Second, the Ontario Court of Appeal compared the conflict between the 


ETA and the CCAA to that before this Court in Doré v. Verdun (City), [1997] 2 S.C.R. 


862, and found them to be �identical� (para. 46).  It therefore considered Doré  


binding (para. 49). In Doré, a limitations provision in the more general and recently 







 


 


enacted Civil Code of Québec, S.Q. 1991, c. 64 (�C.C.Q.�), was held to have repealed 


a more specific provision of the earlier Quebec Cities and Towns Act, R.S.Q., c. C-19, 


with which it conflicted.  By analogy, the Ontario Court of Appeal held that the later 


in time and more general provision, s. 222(3) of the ETA, impliedly repealed the more 


specific and earlier in time provision, s. 18.3(1) of the CCAA (paras. 47-49). 


[44] Viewing this issue in its entire context, several considerations lead me to 


conclude that neither the reasoning nor the result in Ottawa Senators can stand.  


While a conflict may exist at the level of the statutes� wording, a purposive and 


contextual analysis to determine Parliament�s true intent yields the conclusion that 


Parliament could not have intended to restore the Crown�s deemed trust priority in 


GST claims under the CCAA when it amended the ETA in 2000 with the Sparrow 


Electric amendment. 


[45] I begin by recalling that Parliament has shown its willingness to move 


away from asserting priority for Crown claims in insolvency law.  Section 18.3(1) of 


the CCAA (subject to the s. 18.3(2) exceptions) provides that the Crown�s deemed 


trusts have no effect under the CCAA. Where Parliament has sought to protect certain 


Crown claims through statutory deemed trusts and intended that these deemed trusts 


continue in insolvency, it has legislated so explicitly and elaborately.  For example, s. 


18.3(2) of the CCAA and s. 67(3) of the BIA expressly provide that deemed trusts for 


source deductions remain effective in insolvency. Parliament has, therefore, clearly 


carved out exceptions from the general rule that deemed trusts are ineffective in 







 


 


insolvency. The CCAA and BIA are in harmony, preserving deemed trusts and 


asserting Crown priority only in respect of source deductions.   Meanwhile, there is 


no express statutory basis for concluding that GST claims enjoy a preferred treatment 


under the CCAA or the BIA.  Unlike source deductions, which are clearly and 


expressly dealt with under both these insolvency statutes, no such clear and express 


language exists in those Acts carving out an exception for GST claims. 


[46] The internal logic of the CCAA also militates against upholding the ETA 


deemed trust for GST.  The CCAA imposes limits on a suspension by the court of the 


Crown�s rights in respect of source deductions but does not mention the ETA (s. 


11.4). Since source deductions deemed trusts are granted explicit protection under the 


CCAA, it would be inconsistent to afford a better protection to the ETA deemed trust 


absent explicit language in the CCAA. Thus, the logic of the CCAA appears to subject 


the ETA deemed trust to the waiver by Parliament of its priority (s. 18.4). 


[47] Moreover, a strange asymmetry would arise if the interpretation giving 


the ETA priority over the CCAA urged by the Crown is adopted here: the Crown 


would retain priority over GST claims during CCAA proceedings but not in 


bankruptcy.  As courts have reflected, this can only encourage statute shopping by 


secured creditors in cases such as this one where the debtor�s assets cannot satisfy 


both the secured creditors� and the Crown�s claims (Gauntlet, at para. 21). If 


creditors� claims were better protected by liquidation under the BIA, creditors� 


incentives would lie overwhelmingly with avoiding proceedings under the CCAA and 







 


 


not risking a failed reorganization. Giving a key player in any insolvency such 


skewed incentives against reorganizing under the CCAA can only undermine that 


statute�s remedial objectives and risk inviting the very social ills that it was enacted to 


avert. 


[48] Arguably, the effect of Ottawa Senators is mitigated if restructuring is 


attempted under the BIA instead of the CCAA, but it is not cured.  If Ottawa Senators 


were to be followed, Crown priority over GST would differ depending on whether 


restructuring took place under the CCAA or the BIA. The anomaly of this result is 


made manifest by the fact that it would deprive companies of the option to restructure 


under the more flexible and responsive CCAA regime, which has been the statute of 


choice for complex reorganizations. 


[49] Evidence that Parliament intended different treatments for GST claims in 


reorganization and bankruptcy is scant, if it exists at all.  Section 222(3) of the ETA 


was enacted as part of a wide-ranging budget implementation bill in 2000.  The 


summary accompanying that bill does not indicate that Parliament intended to elevate 


Crown priority over GST claims under the CCAA to the same or a higher level than 


source deductions claims. Indeed, the summary for deemed trusts states only that 


amendments to existing provisions are aimed at �ensuring that employment insurance 


premiums and Canada Pension Plan contributions that are required to be remitted by 


an employer are fully recoverable by the Crown in the case of the bankruptcy of the 


employer� (Summary to S.C. 2000, c. 30, at p. 4a). The wording of GST deemed 







 


 


trusts resembles that of statutory deemed trusts for source deductions and 


incorporates the same overriding language and reference to the BIA. However, as 


noted above, Parliament�s express intent is that only source deductions deemed trusts 


remain operative. An exception for the BIA in the statutory language establishing the 


source deductions deemed trusts accomplishes very little, because the explicit 


language of the BIA itself (and the CCAA) carves out these source deductions deemed 


trusts and maintains their effect.  It is however noteworthy that no equivalent 


language maintaining GST deemed trusts exists under either the BIA or the CCAA. 


[50] It seems more likely that by adopting the same language for creating GST 


deemed trusts in the ETA as it did for deemed trusts for source deductions, and by 


overlooking the inclusion of an exception for the CCAA alongside the BIA in s. 


222(3) of the ETA, Parliament may have inadvertently succumbed to a drafting 


anomaly. Because of a statutory lacuna in the ETA, the GST deemed trust could be 


seen as remaining effective in the CCAA, while ceasing to have any effect under the 


BIA, thus creating an apparent conflict with the wording of the CCAA. However, it 


should be seen for what it is: a facial conflict only, capable of resolution by looking at 


the broader approach taken to Crown priorities and by giving precedence to the 


statutory language of s. 18.3 of the CCAA in a manner that does not produce an 


anomalous outcome. 


[51] Section 222(3) of the ETA evinces no explicit intention of Parliament to 


repeal CCAA s. 18.3.  It merely creates an apparent conflict that must be resolved by 







 


 


statutory interpretation.  Parliament�s intent when it enacted ETA s. 222(3) was 


therefore far from unambiguous.  Had it sought to give the Crown a priority for GST 


claims, it could have done so explicitly as it did for source deductions.  Instead, one is 


left to infer from the language of ETA s. 222(3) that the GST deemed trust was 


intended to be effective under the CCAA. 


[52] I am not persuaded that the reasoning in Doré requires the application of 


the doctrine of implied repeal in the circumstances of this case.  The main issue in 


Doré concerned the impact of the adoption of the C.C.Q. on the administrative law 


rules with respect to municipalities. While Gonthier J. concluded in that case that the 


limitation provision in art. 2930 C.C.Q. had repealed by implication a limitation 


provision in the Cities and Towns Act, he did so on the basis of more than a textual 


analysis.  The conclusion in Doré was reached after thorough contextual analysis of 


both pieces of legislation, including an extensive review of the relevant legislative 


history (paras. 31-41).  Consequently, the circumstances before this Court in Doré are 


far from �identical� to those in the present case, in terms of text, context and 


legislative history. Accordingly, Doré cannot be said to require the automatic 


application of the rule of repeal by implication. 


[53] A noteworthy indicator of Parliament�s overall intent is the fact that in 


subsequent amendments it has not displaced the rule set out in the CCAA.  Indeed, as 


indicated above, the recent amendments to the CCAA in 2005 resulted in the rule 


previously found in s. 18.3 being renumbered and reformulated as s. 37.  Thus, to the 







 


 


extent the interpretation allowing the GST deemed trust to remain effective under the 


CCAA depends on ETA s. 222(3) having impliedly repealed CCAA s. 18.3(1) because 


it is later in time, we have come full circle. Parliament has renumbered and 


reformulated the provision of the CCAA stating that, subject to exceptions for source 


deductions, deemed trusts do not survive the CCAA proceedings and thus the CCAA is 


now the later in time statute. This confirms that Parliament�s intent with respect to 


GST deemed trusts is to be found in the CCAA. 


[54] I do not agree with my colleague Abella J. that s. 44(f) of the 


Interpretation Act, R.S.C. 1985, c. I-21, can be used to interpret the 2005 


amendments as having no effect. The new statute can hardly be said to be a mere re-


enactment of the former statute. Indeed, the CCAA underwent a substantial review in 


2005. Notably, acting consistently with its goal of treating both the BIA and the 


CCAA as sharing the same approach to insolvency, Parliament made parallel 


amendments to both statutes with respect to corporate proposals. In addition, new 


provisions were introduced regarding the treatment of contracts, collective 


agreements, interim financing and governance agreements. The appointment and role 


of the Monitor was also clarified. Noteworthy are the limits imposed by CCAA 


s. 11.09 on the court�s discretion to make an order staying the Crown�s source 


deductions deemed trusts, which were formerly found in s. 11.4. No mention 


whatsoever is made of GST deemed trusts (see Summary to S.C. 2005, c. 47). The 


review went as far as looking at the very expression used to describe the statutory 


override of deemed trusts. The comments cited by my colleague only emphasize the 







 


 


clear intent of Parliament to maintain its policy that only source deductions deemed 


trusts survive in CCAA proceedings. 


[55] In the case at bar, the legislative context informs the determination of 


Parliament�s legislative intent and supports the conclusion that ETA s. 222(3) was not 


intended to narrow the scope of the CCAA�s override provision.  Viewed in its entire 


context, the conflict between the ETA and the CCAA is more apparent than real.  I 


would therefore not follow the reasoning in Ottawa Senators and affirm that CCAA s. 


18.3 remained effective. 


[56] My conclusion is reinforced by the purpose of the CCAA as part of 


Canadian remedial insolvency legislation.  As this aspect is particularly relevant to 


the second issue, I will now discuss how courts have interpreted the scope of their 


discretionary powers in supervising a CCAA reorganization and how Parliament has 


largely endorsed this interpretation. Indeed, the interpretation courts have given to the 


CCAA helps in understanding how the CCAA grew to occupy such a prominent role in 


Canadian insolvency law.   


3.3  Discretionary Power of a Court Supervising a CCAA Reorganization 


[57] Courts frequently observe that �[t]he CCAA is skeletal in nature� and 


does not �contain a comprehensive code that lays out all that is permitted or barred� 


(Metcalfe & Mansfield Alternative Investments II Corp. (Re), 2008 ONCA 587, 92 







 


 


O.R. (3d) 513, at para. 44, per Blair J.A.). Accordingly, �[t]he history of CCAA law 


has been an evolution of judicial interpretation� (Dylex Ltd., Re (1995), 31 C.B.R. 


(3d) 106 (Ont. Ct. (Gen. Div.)), at para. 10, per Farley J.). 


[58] CCAA decisions are often based on discretionary grants of jurisdiction. 


The incremental exercise of judicial discretion in commercial courts under conditions 


one practitioner aptly describes as �the hothouse of real-time litigation� has been the 


primary method by which the CCAA has been adapted and has evolved to meet 


contemporary business and social needs (see Jones, at p. 484). 


[59] Judicial discretion must of course be exercised in furtherance of the 


CCAA�s purposes.  The remedial purpose I referred to in the historical overview of 


the Act is recognized over and over again in the jurisprudence.  To cite one early 


example: 


The legislation is remedial in the purest sense in that it provides a means 
whereby the devastating social and economic effects of bankruptcy or 
creditor initiated termination of ongoing business operations can be 
avoided while a court-supervised attempt to reorganize the financial 
affairs of the debtor company is made. 


 
(Elan Corp. v. Comiskey (1990), 41 O.A.C. 282, at para. 57, per Doherty 
J.A., dissenting) 


[60] Judicial decision making under the CCAA takes many forms.  A court 


must first of all provide the conditions under which the debtor can attempt to 


reorganize. This can be achieved by staying enforcement actions by creditors to allow 







 


 


the debtor�s business to continue, preserving the status quo while the debtor plans the 


compromise or arrangement to be presented to creditors, and supervising the process 


and advancing it to the point where it can be determined whether it will succeed (see, 


e.g., Chef Ready Foods Ltd. v. Hongkong Bank of Can. (1990), 51 B.C.L.R. (2d) 84 


(C.A.), at pp. 88-89; Pacific National Lease Holding Corp., Re (1992), 19 B.C.A.C. 


134, at para. 27).  In doing so, the court must often be cognizant of the various 


interests at stake in the reorganization, which can extend beyond those of the debtor 


and creditors to include employees, directors, shareholders, and even other parties 


doing business with the insolvent company (see, e.g., Canadian Airlines Corp., Re, 


2000 ABQB 442, 84 Alta. L.R. (3d) 9, at para. 144, per Paperny J. (as she then was); 


Air Canada, Re (2003), 42 C.B.R. (4th) 173 (Ont. S.C.J.), at para. 3; Air Canada, Re, 


2003 CanLII 49366 (Ont. S.C.J.), at para. 13, per Farley J.; Sarra, Creditor Rights, at 


pp. 181-92 and 217-26).  In addition, courts must recognize that on occasion the 


broader public interest will be engaged by aspects of the reorganization and may be a 


factor against which the decision of whether to allow a particular action will be 


weighed (see, e.g., Canadian Red Cross Society/Société Canadienne de la Croix 


Rouge, Re (2000), 19 C.B.R. (4th) 158 (Ont. S.C.J.), at para. 2, per Blair J. (as he then 


was); Sarra, Creditor Rights, at pp. 195-214). 


[61] When large companies encounter difficulty, reorganizations become 


increasingly complex.  CCAA courts have been called upon to innovate accordingly in 


exercising their jurisdiction beyond merely staying proceedings against the debtor to 


allow breathing room for reorganization.  They have been asked to sanction measures 







 


 


for which there is no explicit authority in the CCAA. Without exhaustively 


cataloguing the various measures taken under the authority of the CCAA, it is useful 


to refer briefly to a few examples to illustrate the flexibility the statute affords 


supervising courts. 


[62] Perhaps the most creative use of CCAA authority has been the increasing 


willingness of courts to authorize post-filing security for debtor in possession 


financing or super-priority charges on the debtor�s assets when necessary for the 


continuation of the debtor�s business during the reorganization (see, e.g., Skydome 


Corp., Re (1998), 16 C.B.R. (4th) 118 (Ont. Ct. (Gen. Div.)); United Used Auto & 


Truck Parts Ltd., Re, 2000 BCCA 146, 135 B.C.A.C. 96, aff�g (1999), 12 C.B.R. 


(4th) 144 (S.C.); and generally, J. P. Sarra, Rescue! The Companies’ Creditors 


Arrangement Act (2007), at pp. 93-115).  The CCAA has also been used to release 


claims against third parties as part of approving a comprehensive plan of arrangement 


and compromise, even over the objections of some dissenting creditors  (see Metcalfe 


& Mansfield).  As well, the appointment of a Monitor to oversee the reorganization 


was originally a measure taken pursuant to the CCAA�s supervisory authority; 


Parliament responded, making the mechanism mandatory by legislative amendment. 


[63] Judicial innovation during CCAA proceedings has not been without 


controversy.  At least two questions it raises are directly relevant to the case at bar: 


(1) what are the sources of a court�s authority during CCAA proceedings? (2)  what 


are the limits of this authority? 







 


 


[64] The first question concerns the boundary between a court�s statutory 


authority under the CCAA and a court�s residual authority under its inherent and 


equitable jurisdiction when supervising a reorganization.  In authorizing measures 


during CCAA proceedings, courts have on occasion purported to rely upon their 


equitable jurisdiction to advance the purposes of the Act or their inherent jurisdiction 


to fill gaps in the statute.  Recent appellate decisions have counselled against 


purporting to rely on inherent jurisdiction, holding that the better view is that courts 


are in most cases simply construing the authority supplied by the CCAA itself (see, 


e.g., Skeena Cellulose Inc., Re, 2003 BCCA 344, 13 B.C.L.R. (4th) 236, at paras. 45-


47, per Newbury J.A.; Stelco Inc. (Re) (2005), 75 O.R. (3d) 5 (C.A.), paras. 31-33, 


per Blair J.A.). 


[65] I agree with Justice Georgina R. Jackson and Professor Janis Sarra that 


the most appropriate approach is a hierarchical one in which courts rely first on an 


interpretation of the provisions of the CCAA text before turning to inherent or 


equitable jurisdiction to anchor measures taken in a CCAA proceeding (see G. R. 


Jackson and J. Sarra, �Selecting the Judicial Tool to get the Job Done: An 


Examination of Statutory Interpretation, Discretionary Power and Inherent 


Jurisdiction in Insolvency Matters�, in J. P. Sarra, ed., Annual Review of Insolvency 


Law 2007 (2008), 41, at p. 42).   The authors conclude that when given an 


appropriately purposive and liberal interpretation, the CCAA will be sufficient in most 


instances to ground measures necessary to achieve its objectives (p. 94). 







 


 


[66] Having examined the pertinent parts of the CCAA and the recent history 


of the legislation, I accept that in most instances the issuance of an order during 


CCAA proceedings should be considered an exercise in statutory interpretation.  


Particularly noteworthy in this regard is the expansive interpretation the language of 


the statute at issue is capable of supporting. 


[67] The initial grant of authority under the CCAA empowered a court �where 


an application is made under this Act in respect of a company . . . on the application 


of any person interested in the matter . . . , subject to this Act, [to] make an order 


under this section� (CCAA, s. 11(1)).  The plain language of the statute was very 


broad. 


[68] In this regard, though not strictly applicable to the case at bar, I note that 


Parliament has in recent amendments changed the wording contained in s. 11(1), 


making explicit the discretionary authority of the court under the CCAA.  Thus in s. 


11 of the CCAA as currently enacted, a court may, �subject to the restrictions set out 


in this Act, . . . make any order that it considers appropriate in the circumstances� 


(S.C. 2005, c. 47, s. 128). Parliament appears to have endorsed the broad reading of 


CCAA authority developed by the jurisprudence. 


[69] The CCAA also explicitly provides for certain orders.  Both an order 


made on an initial application and an order on subsequent applications may stay, 


restrain, or prohibit existing or new proceedings against the debtor.  The burden is on 







 


 


the applicant to satisfy the court that the order is appropriate in the circumstances and 


that the applicant has been acting in good faith and with due diligence (CCAA, ss. 


11(3), (4) and (6)). 


[70] The general language of the CCAA should not be read as being restricted 


by the availability of more specific orders.  However, the requirements of 


appropriateness, good faith, and due diligence are baseline considerations that a court 


should always bear in mind when exercising CCAA authority.  Appropriateness under 


the CCAA is assessed by inquiring whether the order sought advances the policy 


objectives underlying the CCAA.  The question is whether the order will usefully 


further efforts to achieve the remedial purpose of the CCAA � avoiding the social 


and economic losses resulting from liquidation of an insolvent company.  I would add 


that appropriateness extends not only to the purpose of the order, but also to the 


means it employs.  Courts should be mindful that chances for successful 


reorganizations are enhanced where participants achieve common ground and all 


stakeholders are treated as advantageously and fairly as the circumstances permit. 


[71] It is well-established that efforts to reorganize under the CCAA can be 


terminated and the stay of proceedings against the debtor lifted if the reorganization is 


�doomed to failure� (see Chef Ready, at p. 88; Philip’s Manufacturing Ltd., Re 


(1992), 9 C.B.R. (3d) 25  (B.C.C.A.), at paras. 6-7).  However, when an order is 


sought that does realistically advance the CCAA�s purposes, the ability to make it is 


within the discretion of a CCAA court. 







 


 


[72] The preceding discussion assists in determining whether the court had 


authority under the CCAA to continue the stay of proceedings against the Crown once 


it was apparent that reorganization would fail and bankruptcy was the inevitable next 


step. 


[73] In the Court of Appeal, Tysoe J.A. held that no authority existed under 


the CCAA to continue staying the Crown�s enforcement of the GST deemed trust 


once efforts at reorganization had come to an end.  The appellant submits that in so 


holding, Tysoe J.A. failed to consider the underlying purpose of the CCAA and give 


the statute an appropriately purposive and liberal interpretation under which the order 


was permissible.  The Crown submits that Tysoe J.A. correctly held that the 


mandatory language of the ETA gave the court no option but to permit enforcement of 


the GST deemed trust when lifting the CCAA stay to permit the debtor to make an 


assignment under the BIA.  Whether the ETA has a mandatory effect in the context of 


a CCAA proceeding has already been discussed. I will now address the question of 


whether the order was authorized by the CCAA. 


[74] It is beyond dispute that the CCAA imposes no explicit temporal 


limitations upon proceedings commenced under the Act that would prohibit ordering 


a continuation of the stay of the Crown�s GST claims while lifting the general stay of 


proceedings temporarily to allow the debtor to make an assignment in bankruptcy. 







 


 


[75] The question remains whether the order advanced the underlying purpose 


of the CCAA.  The Court of Appeal held that it did not because the reorganization 


efforts had come to an end and the CCAA was accordingly spent.  I disagree. 


[76] There is no doubt that had reorganization been commenced under the BIA 


instead of the CCAA, the Crown�s deemed trust priority for the GST funds would 


have been lost.  Similarly, the Crown does not dispute that under the scheme of 


distribution in bankruptcy under the BIA, the deemed trust for GST ceases to have 


effect.  Thus, after reorganization under the CCAA failed, creditors would have had a 


strong incentive to seek immediate bankruptcy and distribution of the debtor�s assets 


under the BIA. In order to conclude that the discretion does not extend to partially 


lifting the stay in order to allow for an assignment in bankruptcy, one would have to 


assume a gap between the CCAA and the BIA proceedings. Brenner C.J.S.C.�s order 


staying Crown enforcement of the GST claim ensured that creditors would not be 


disadvantaged by the attempted reorganization under the CCAA.  The effect of his 


order was to blunt any impulse of creditors to interfere in an orderly liquidation.  His 


order was thus in furtherance of the CCAA�s objectives to the extent that it allowed a 


bridge between the CCAA and BIA proceedings. This interpretation of the tribunal�s 


discretionary power is buttressed by s. 20 of the CCAA. That section provides that the 


CCAA �may be applied together with the provisions of any Act of Parliament . . . that 


authorizes or makes provision for the sanction of compromises or arrangements 


between a company and its shareholders or any class of them�, such as the BIA. 







 


 


Section 20 clearly indicates the intention of Parliament for the CCAA to operate in 


tandem with other insolvency legislation, such as the BIA. 


[77] The CCAA creates conditions for preserving the status quo while attempts 


are made to find common ground amongst stakeholders for a reorganization that is 


fair to all.  Because the alternative to reorganization is often bankruptcy, participants 


will measure the impact of a reorganization against the position they would enjoy in 


liquidation. In the case at bar, the order fostered a harmonious transition between 


reorganization and liquidation while meeting the objective of a single collective 


proceeding that is common to both statutes.  


[78] Tysoe J.A. therefore erred in my view by treating the CCAA and the BIA 


as distinct regimes subject to a temporal gap between the two, rather than as forming 


part of an integrated body of insolvency law.  Parliament�s decision to maintain two 


statutory schemes for reorganization, the BIA and the CCAA, reflects the reality that 


reorganizations of differing complexity require different legal mechanisms.  By 


contrast, only one statutory scheme has been found to be needed to liquidate a 


bankrupt debtor�s estate.  The transition from the CCAA to the BIA may require the 


partial lifting of a stay of proceedings under the CCAA to allow commencement of the 


BIA proceedings. However, as Laskin J.A. for the Ontario Court of Appeal noted in a 


similar competition between secured creditors and the Ontario Superintendent of 


Financial Services seeking to enforce a deemed trust, �[t]he two statutes are related� 


and no �gap� exists between the two statutes which would allow the enforcement of 







 


 


property interests at the conclusion of CCAA proceedings that would be lost in 


bankruptcy (Ivaco Inc. (Re) (2006), 83 O.R. (3d) 108, at paras. 62-63).   


[79] The Crown�s priority in claims pursuant to source deductions deemed 


trusts does not undermine this conclusion. Source deductions deemed trusts survive 


under both the CCAA and the BIA. Accordingly, creditors� incentives to prefer one 


Act over another will not be affected. While a court has a broad discretion to stay 


source deductions deemed trusts in the CCAA context, this discretion is nevertheless 


subject to specific limitations applicable only to source deductions deemed trusts 


(CCAA, s. 11.4). Thus, if CCAA reorganization fails (e.g., either the creditors or the 


court refuse a proposed reorganization), the Crown can immediately assert its claim 


in unremitted source deductions. But this should not be understood to affect a 


seamless transition into bankruptcy or create any �gap� between the CCAA and the 


BIA for the simple reason that, regardless of what statute the reorganization had been 


commenced under, creditors� claims in both instances would have been subject to the 


priority of the Crown�s source deductions deemed trust. 


[80] Source deductions deemed trusts aside, the comprehensive and 


exhaustive mechanism under the BIA must control the distribution of the debtor�s 


assets once liquidation is inevitable. Indeed, an orderly transition to liquidation is 


mandatory under the BIA where a proposal is rejected by creditors.  The CCAA is 


silent on the transition into liquidation but the breadth of the court�s discretion under 


the Act is sufficient to construct a bridge to liquidation under the BIA.  The court 







 


 


must do so in a manner that does not subvert the scheme of distribution under the 


BIA. Transition to liquidation requires partially lifting the CCAA stay to commence 


proceedings under the BIA. This necessary partial lifting of the stay should not trigger 


a race to the courthouse in an effort to obtain priority unavailable under the BIA. 


[81] I therefore conclude that Brenner C.J.S.C. had the authority under the 


CCAA to lift the stay to allow entry into liquidation. 


3.4  Express Trust 


[82] The last issue in this case is whether Brenner C.J.S.C. created an express 


trust in favour of the Crown when he ordered on April 29, 2008, that proceeds from 


the sale of LeRoy Trucking�s assets equal to the amount of unremitted GST be held 


back in the Monitor�s trust account until the results of the reorganization were known.  


Tysoe J.A. in the Court of Appeal concluded as an alternative ground for allowing the 


Crown�s appeal that it was the beneficiary of an express trust.  I disagree. 


[83] Creation of an express trust requires the presence of three certainties: 


intention, subject matter, and object.  Express or �true trusts� arise from the acts and 


intentions of the settlor and are distinguishable from other trusts arising by operation 


of law (see D. W. M. Waters, M. R. Gillen and L. D. Smith, eds., Waters’ Law of 


Trusts in Canada (3rd ed. 2005), at pp. 28-29 especially fn. 42). 







 


 


[84] Here, there is no certainty to the object (i.e. the beneficiary) inferrable 


from the court�s order of April 29, 2008, sufficient to support an express trust. 


[85] At the time of the order, there was a dispute between Century Services 


and the Crown over part of the proceeds from the sale of the debtor�s assets. The 


court�s solution was to accept LeRoy Trucking�s proposal to segregate those monies 


until that dispute could be resolved. Thus there was no certainty that the Crown 


would actually be the beneficiary, or object, of the trust. 


[86] The fact that the location chosen to segregate those monies was the 


Monitor�s trust account has no independent effect such that it would overcome the 


lack of a clear beneficiary. In any event, under the interpretation of CCAA s. 18.3(1) 


established above, no such priority dispute would even arise because the Crown�s 


deemed trust priority over GST claims would be lost under the CCAA and the Crown 


would rank as an unsecured creditor for this amount.  However, Brenner C.J.S.C. may 


well have been proceeding on the basis that, in accordance with Ottawa Senators, the 


Crown�s GST claim would remain effective if reorganization was successful, which 


would not be the case if transition to the liquidation process of the BIA was allowed.  


An amount equivalent to that claim would accordingly be set aside pending the 


outcome of reorganization. 


[87] Thus, uncertainty surrounding the outcome of the CCAA restructuring 


eliminates the existence of any certainty to permanently vest in the Crown a 







 


 


beneficial interest in the funds.  That much is clear from the oral reasons of Brenner 


C.J.S.C. on April 29, 2008, when he said: �Given the fact that [CCAA proceedings] 


are known to fail and filings in bankruptcy result, it seems to me that maintaining the 


status quo in the case at bar supports the proposal to have the monitor hold these 


funds in trust.�  Exactly who might take the money in the final result was therefore 


evidently in doubt.  Brenner C.J.S.C.�s subsequent order of September 3, 2008, 


denying the Crown�s application to enforce the trust once it was clear that bankruptcy 


was inevitable, confirms the absence of a clear beneficiary required to ground an 


express trust. 


4.  Conclusion 


[88] I conclude that Brenner C.J.S.C. had the discretion under the CCAA to 


continue the stay of the Crown�s claim for enforcement of the GST deemed trust 


while otherwise lifting it to permit LeRoy Trucking to make an assignment in 


bankruptcy. My conclusion that s. 18.3(1) of the CCAA nullified the GST deemed 


trust while proceedings under that Act were pending confirms that the discretionary 


jurisdiction under s. 11 utilized by the court was not limited by the Crown�s asserted 


GST priority, because there is no such priority under the CCAA. 


[89] For these reasons, I would allow the appeal and declare that the 


$305,202.30 collected by LeRoy Trucking in respect of GST but not yet remitted to 


the Receiver General of Canada is not subject to deemed trust or priority in favour of 







 


 


the Crown. Nor is this amount subject to an express trust.  Costs are awarded for this 


appeal and the appeal in the court below. 


 The following are the reasons delivered by 
 


 FISH J. �  


 


I 


 


[90] I am in general agreement with the reasons of Justice Deschamps and 


would dispose of the appeal as she suggests.  


 


[91] More particularly, I share my colleague�s interpretation of the scope of 


the judge�s discretion under s. 11 of the Companies’ Creditors Arrangement Act, 


R.S.C. 1985, c. C-36 (�CCAA�).  And I share my colleague�s conclusion that Brenner 


C.J.S.C. did not create an express trust in favour of the Crown when he segregated 


GST funds into the Monitor�s trust account (2008 BCSC 1805, [2008] G.S.T.C. 221). 


 


[92] I nonetheless feel bound to add brief reasons of my own regarding the 


interaction between the CCAA and the Excise Tax Act, R.S.C. 1985, c. E-15 (�ETA�). 


 


[93] In upholding deemed trusts created by the ETA notwithstanding 


insolvency proceedings, Ottawa Senators Hockey Club Corp. (Re) (2005), 73 O.R. 







 


 


(3d) 737 (C.A.), and its progeny have been unduly protective of Crown interests 


which Parliament itself has chosen to subordinate to competing prioritized claims. In 


my respectful view, a clearly marked departure from that jurisprudential approach is 


warranted in this case.  


 


[94] Justice Deschamps develops important historical and policy reasons in 


support of this position and I have nothing to add in that regard.  I do wish, however, 


to explain why a comparative analysis of related statutory provisions adds support to 


our shared conclusion.  


 


[95] Parliament has in recent years given detailed consideration to the 


Canadian insolvency scheme. It has declined to amend the provisions at issue in this 


case. Ours is not to wonder why, but rather to treat Parliament�s preservation of the 


relevant provisions as a deliberate exercise of the legislative discretion that is 


Parliament�s alone. With respect, I reject any suggestion that we should instead 


characterize the apparent conflict between s. 18.3(1) (now s. 37(1)) of the CCAA and 


s. 222 of the ETA as a drafting anomaly or statutory lacuna properly subject to 


judicial correction or repair. 


 
II 


 
[96] In the context of the Canadian insolvency regime, a deemed trust will be 


found to exist only where two complementary elements co-exist: first, a statutory 


provision creating the trust; and second, a CCAA or Bankruptcy and Insolvency Act, 







 


 


R.S.C. 1985, c. B-3 (�BIA�) provision confirming ― or explicitly preserving ― its 


effective operation. 


 


[97] This interpretation is reflected in three federal statutes. Each contains a 


deemed trust provision framed in terms strikingly similar to the wording of s. 222 of 


the ETA. 


 


[98] The first is the Income Tax Act, R.S.C. 1985, c. 1 (5th Supp.) (�ITA�) 


where s. 227(4) creates a deemed trust: 


 


 (4) Every person who deducts or withholds an amount under this Act 
is deemed, notwithstanding any security interest (as defined in subsection 
224(1.3)) in the amount so deducted or withheld, to hold the amount 
separate and apart from the property of the person and from property held 
by any secured creditor (as defined in subsection 224(1.3)) of that person 
that but for the security interest would be property of the person, in trust 
for Her Majesty and for payment to Her Majesty in the manner and at the 
time provided under this Act. [Here and below, the emphasis is of course 
my own.] 


 


[99] In the next subsection, Parliament has taken care to make clear that this 


trust is unaffected by federal or provincial legislation to the contrary: 


 
 (4.1) Notwithstanding any other provision of this Act, the 
Bankruptcy and Insolvency Act (except sections 81.1 and 81.2 of that 
Act), any other enactment of Canada, any enactment of a province or any 
other law, where at any time an amount deemed by subsection 227(4) to 
be held by a person in trust for Her Majesty is not paid to Her Majesty in 
the manner and at the time provided under this Act, property of the 
person . . . equal in value to the amount so deemed to be held in trust is 
deemed 







 


 


 
 (a) to be held, from the time the amount was deducted or withheld by 
the person, separate and apart from the property of the person, in trust 
for Her Majesty whether or not the property is subject to such a 
security interest, . . .  


 
. . . 


 
. . . and the proceeds of such property shall be paid to the Receiver 
General in priority to all such security interests.  
 


 


[100] The continued operation of this deemed trust is expressly confirmed in 


s. 18.3 of the CCAA:  


 
 18.3 (1) Subject to subsection (2), notwithstanding any provision in 
federal or provincial legislation that has the effect of deeming property to 
be held in trust for Her Majesty, property of a debtor company shall not 
be regarded as being held in trust for Her Majesty unless it would be so 
regarded in the absence of that statutory provision.   
 
 (2) Subsection (1) does not apply in respect of amounts deemed to be 
held in trust under subsection 227(4) or (4.1) of the Income Tax Act, 
subsection 23(3) or (4) of the Canada Pension Plan or subsection 86(2) 
or (2.1) of the Employment Insurance Act . . . .  


 


[101] The operation of the ITA deemed trust is also confirmed in s. 67 of the 


BIA:  


 (2) Subject to subsection (3), notwithstanding any provision in 
federal or provincial legislation that has the effect of deeming property to 
be held in trust for Her Majesty, property of a bankrupt shall not be 
regarded as held in trust for Her Majesty for the purpose of paragraph 
(1)(a) unless it would be so regarded in the absence of that statutory 
provision. 
 
 (3) Subsection (2) does not apply in respect of amounts deemed to be 
held in trust under subsection 227(4) or (4.1) of the Income Tax Act, 
subsection 23(3) or (4) of the Canada Pension Plan or subsection 86(2) 
or (2.1) of the Employment Insurance Act . . . . 







 


 


 
 
[102] Thus, Parliament has first created and then confirmed the continued 


operation of the Crown�s ITA deemed trust under both the CCAA and the BIA 


regimes. 


 


[103] The second federal statute for which this scheme holds true is the Canada 


Pension Plan, R.S.C. 1985, c. C-8 (�CPP�). At s. 23, Parliament creates a deemed 


trust in favour of the Crown and specifies that it exists despite all contrary provisions 


in any other Canadian statute. Finally, and in almost identical terms, the Employment 


Insurance Act, S.C. 1996, c. 23 (�EIA�), creates a deemed trust in favour of the 


Crown: see ss. 86(2) and (2.1).  


 
[104] As we have seen, the survival of the deemed trusts created under these 


provisions of the ITA, the CPP and the EIA is confirmed in s. 18.3(2) the CCAA and 


in s. 67(3) the BIA. In all three cases, Parliament�s intent to enforce the Crown�s 


deemed trust through insolvency proceedings is expressed in clear and unmistakable 


terms. 


 


[105] The same is not true with regard to the deemed trust created under the 


ETA. Although Parliament creates a deemed trust in favour of the Crown to hold 


unremitted GST monies, and although it purports to maintain this trust 


notwithstanding any contrary federal or provincial legislation, it does not confirm the 


trust ― or expressly provide for its continued operation ― in either the BIA or the 







 


 


CCAA.  The second of the two mandatory elements I have mentioned is thus absent 


reflecting Parliament�s intention to allow the deemed trust to lapse with the 


commencement of insolvency proceedings. 


 
[106] The language of the relevant ETA provisions is identical in substance to 


that of the ITA, CPP, and EIA provisions:  


 
 222. (1) Subject to subsection (1.1), every person who collects an 
amount as or on account of tax under Division II is deemed, for all 
purposes and despite any security interest in the amount, to hold the 
amount in trust for Her Majesty in right of Canada, separate and apart 
from the property of the person and from property held by any secured 
creditor of the person that, but for a security interest, would be property 
of the person, until the amount is remitted to the Receiver General or 
withdrawn under subsection (2).  
 


. . . 
 
 (3) Despite any other provision of this Act (except subsection (4)), 
any other enactment of Canada (except the Bankruptcy and Insolvency 
Act), any enactment of a province or any other law, if at any time an 
amount deemed by subsection (1) to be held by a person in trust for Her 
Majesty is not remitted to the Receiver General or withdrawn in the 
manner and at the time provided under this Part, property of the person 
and property held by any secured creditor of the person that, but for a 
security interest, would be property of the person, equal in value to the 
amount so deemed to be held in trust, is deemed 
 


(a) to be held, from the time the amount was collected by the person, 
in trust for Her Majesty, separate and apart from the property of the 
person, whether or not the property is subject to a security interest, . . . 


 
. . . 


 
. . . and the proceeds of the property shall be paid to the Receiver General 
in priority to all security interests. 
 
 







 


 


[107] Yet no provision of the CCAA provides for the continuation of this 


deemed trust after the CCAA is brought into play. 


 


[108] In short, Parliament has imposed two explicit conditions, or �building 


blocks�, for survival under the CCAA of deemed trusts created by the ITA, CPP, and 


EIA.  Had Parliament intended to likewise preserve under the CCAA deemed trusts 


created by the ETA, it would have included in the CCAA the sort of confirmatory 


provision that explicitly preserves other deemed trusts.  


 
[109] With respect, unlike Tysoe J.A., I do not find it �inconceivable that 


Parliament would specifically identify the BIA as an exception when enacting the 


current version of s. 222(3) of the ETA without considering the CCAA as a possible 


second exception� (2009 BCCA 205, 98 B.C.L.R. (4th) 242, at  para. 37). All of the 


deemed trust provisions excerpted above make explicit reference to the BIA. Section 


222 of the ETA does not break the pattern. Given the near-identical wording of the 


four deemed trust provisions, it would have been surprising indeed had Parliament 


not addressed the BIA at all in the ETA.  


 
[110] Parliament�s evident intent was to render GST deemed trusts inoperative 


upon the institution of insolvency proceedings.  Accordingly, s. 222 mentions the BIA 


so as to exclude it from its ambit ― rather than to include it, as do the ITA, the CPP, 


and the EIA. 


 







 


 


[111] Conversely, I note that none of these statutes mentions the CCAA 


expressly. Their specific reference to the BIA has no bearing on their interaction with 


the CCAA. Again, it is the confirmatory provisions in the insolvency statutes that 


determine whether a given deemed trust will subsist during insolvency proceedings.  


 
[112] Finally, I believe that chambers judges should not segregate GST monies 


into the Monitor�s trust account during CCAA proceedings, as was done in this case. 


The result of Justice Deschamps�s reasoning is that GST claims become unsecured 


under the CCAA. Parliament has deliberately chosen to nullify certain Crown super-


priorities during insolvency; this is one such instance.  


 


III 


 


[113] For these reasons, like Justice Deschamps, I would allow the appeal with 


costs in this Court and in the courts below and order that the $305,202.30 collected by 


LeRoy Trucking in respect of GST but not yet remitted to the Receiver General of 


Canada be subject to no deemed trust or priority in favour of the Crown.  


 


The following are the reasons delivered by 
 


  ABELLA J. �  


[114] The central issue in this appeal is whether s. 222 of the Excise Tax Act, 


R.S.C. 1985, c. E-15 (�ETA�), and specifically s. 222(3), gives priority during 







 


 


Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36 (�CCAA�),  


proceedings to the Crown�s deemed trust in unremitted GST.  I agree with Tysoe J.A. 


that it does.  It follows, in my respectful view, that a court�s discretion under s. 11 of 


the CCAA is circumscribed accordingly. 


[115] Section 111 of the CCAA stated: 


11. (1) Notwithstanding anything in the Bankruptcy and Insolvency 
Act or the Winding-up Act, where an application is made under this Act in 
respect of a company, the court, on the application of any person 
interested in the matter, may, subject to this Act, on notice to any other 
person or without notice as it may see fit, make an order under this 
section. 


To decide the scope of the court�s discretion under s. 11, it is necessary to first 


determine the priority issue. Section 222(3), the provision of the ETA at issue in this 


case, states: 


(3) Despite any other provision of this Act (except subsection (4)), any 
other enactment of Canada (except the Bankruptcy and Insolvency Act), any 
enactment of a province or any other law, if at any time an amount deemed 
by subsection (1) to be held by a person in trust for Her Majesty is not 
remitted to the Receiver General or withdrawn in the manner and at the time 
provided under this Part, property of the person and property held by any 
secured creditor of the person that, but for a security interest, would be 
property of the person, equal in value to the amount so deemed to be held in 
trust, is deemed 


                                                 
1 Section 11 was amended, effective September 18, 2009, and now states:  
 
  11. Despite anything in the Bankruptcy and Insolvency Act or the Winding-up and 
 Restructuring Act, if an application is made under this Act in respect of a debtor company, the 
 court, on the application of any person interested in the matter, may, subject to the restrictions 
 set out in this Act, on notice to any other person or without notice as it may see fit, make any 
 order that it considers appropriate in the circumstances. 







 


 


(a) to be held, from the time the amount was collected by the person, in 
trust for Her Majesty, separate and apart from the property of the person, 
whether or not the property is subject to a security interest, and 


(b) to form no part of the estate or property of the person from the time 
the amount was collected, whether or not the property has in fact been 
kept separate and apart from the estate or property of the person and 
whether or not the property is subject to a security interest  
 


and is property beneficially owned by Her Majesty in right of Canada 
despite any security interest in the property or in the proceeds thereof and 
the proceeds of the property shall be paid to the Receiver General in priority 
to all security interests. 


[116] Century Services argued that the CCAA�s general override provision, s. 


18.3(1), prevailed, and that the deeming provisions in s. 222 of the ETA were, 


accordingly, inapplicable during CCAA proceedings. Section 18.3(1) states: 


18.3 (1) . . . [N]otwithstanding any provision in federal or provincial 
legislation that has the effect of deeming property to be held in trust for 
Her Majesty, property of a debtor company shall not be regarded as held 
in trust for Her Majesty unless it would be so regarded in the absence of 
that statutory provision. 


[117] As MacPherson J.A. correctly observed in Ottawa Senators Hockey Club 


Corp. (Re) (2005), 73 O.R. (3d) 737 (C.A.), s. 222(3) of the ETA is in �clear conflict� 


with s. 18.3(1) of the CCAA (para. 31). Resolving the conflict between the two 


provisions is, essentially, what seems to me to be a relatively uncomplicated exercise 


in statutory interpretation: does the language reflect a clear legislative intention?  In 


my view it does.  The deemed trust provision, s. 222(3) of the ETA, has unambiguous 







 


 


language stating that it operates notwithstanding any law except the Bankruptcy and 


Insolvency Act, R.S.C. 1985, c. B-3 (�BIA�).   


[118] By expressly excluding only one statute from its legislative grasp, and by 


unequivocally stating that it applies despite any other law anywhere in Canada except 


the BIA, s. 222(3) has defined its boundaries in the clearest possible terms.  I am in 


complete agreement with the following comments of MacPherson J.A. in Ottawa 


Senators: 


The legislative intent of s. 222(3) of the ETA is clear.  If there is a 
conflict with �any other enactment of Canada (except the Bankruptcy and 
Insolvency Act)�, s. 222(3) prevails.  In these words Parliament did two 
things: it decided that s. 222(3) should trump all other federal laws and, 
importantly, it addressed the topic of exceptions to its trumping decision 
and identified a single exception, the Bankruptcy and Insolvency Act . . . .  
The BIA and the CCAA are closely related federal statutes.  I cannot 
conceive that Parliament would specifically identify the BIA as an 
exception, but accidentally fail to consider the CCAA as a possible second 
exception.  In my view, the omission of the CCAA from s. 222(3) of the 
ETA was almost certainly a considered omission. [para. 43]  


[119] MacPherson J.A.�s view that the failure to exempt the CCAA from the 


operation of the ETA is a reflection of a clear legislative intention, is borne out by 


how the CCAA was subsequently changed after s. 18.3(1) was enacted in 1997.  In 


2000, when s. 222(3) of the ETA came into force, amendments were also introduced 


to the CCAA.  Section 18.3(1) was not amended. 







 


 


[120] The failure to amend s. 18.3(1) is notable because its effect was to protect 


the legislative status quo, notwithstanding repeated requests from various 


constituencies that s. 18.3(1) be amended to make the priorities in the CCAA 


consistent with those in the BIA.  In 2002, for example, when Industry Canada 


conducted a review of the BIA and the CCAA, the Insolvency Institute of Canada and 


the Canadian Association of Insolvency and Restructuring Professionals 


recommended that the priority regime under the BIA be extended to the CCAA (Joint 


Task Force on Business Insolvency Law Reform, Report (March 15, 2002), Sch. B, 


proposal 71, at pp. 37-38). The same recommendations were made by the Standing 


Senate Committee on Banking, Trade and Commerce in its 2003 report, Debtors and 


Creditors Sharing the Burden: A Review of the Bankruptcy and Insolvency Act and 


the Companies’ Creditors Arrangement Act; by the Legislative Review Task Force 


(Commercial) of the Insolvency Institute of Canada and the Canadian Association of 


Insolvency and Restructuring Professionals in its 2005 Report on the Commercial 


Provisions of Bill C-55; and in 2007 by the Insolvency Institute of Canada in a 


submission to the Standing Senate Committee on Banking, Trade and Commerce 


commenting on reforms then under consideration. 


[121] Yet the BIA remains the only exempted statute under s. 222(3) of the 


ETA.  Even after the 2005 decision in Ottawa Senators which confirmed that the ETA 


took precedence over the CCAA, there was no responsive legislative revision. I see 


this lack of response as relevant in this case, as it was in Tele-Mobile Co. v. Ontario, 


2008 SCC 12, [2008] 1 S.C.R. 305, where this Court stated: 







 


 


While it cannot be said that legislative silence is necessarily 
determinative of legislative intention, in this case the silence is 
Parliament�s answer to the consistent urging of Telus and other affected 
businesses and organizations that there be express language in the 
legislation to ensure that businesses can be reimbursed for the reasonable 
costs of complying with evidence-gathering orders.  I see the legislative 
history as reflecting Parliament�s intention that compensation not be paid 
for compliance with production orders. [para. 42] 


[122] All this leads to a clear inference of a deliberate legislative choice to 


protect the deemed trust in s. 222(3) from the reach of s. 18.3(1) of the CCAA. 


[123] Nor do I see any �policy� justification for interfering, through 


interpretation, with this clarity of legislative intention. I can do no better by way of 


explaining why I think the policy argument cannot succeed in this case, than to repeat 


the words of Tysoe J.A. who said: 


I do not dispute that there are valid policy reasons for encouraging 
insolvent companies to attempt to restructure their affairs so that their 
business can continue with as little disruption to employees and other 
stakeholders as possible. It is appropriate for the courts to take such 
policy considerations into account, but only if it is in connection with a 
matter that has not been considered by Parliament. Here, Parliament must 
be taken to have weighed policy considerations when it enacted the 
amendments to the CCAA and ETA described above. As Mr. Justice 
MacPherson observed at para. 43 of Ottawa Senators, it is inconceivable 
that Parliament would specifically identify the BIA as an exception when 
enacting the current version of s. 222(3) of the ETA without considering 
the CCAA as a possible second exception. I also make the observation 
that the 1992 set of amendments to the BIA enabled proposals to be 
binding on secured creditors and, while there is more flexibility under the 
CCAA, it is possible for an insolvent company to attempt to restructure 
under the auspices of the BIA. [para. 37] 







 


 


[124] Despite my view that the clarity of the language in s. 222(3) is 


dispositive, it is also my view that even the application of other principles of 


interpretation reinforces this conclusion.  In their submissions, the parties raised the 


following as being particularly relevant: the Crown relied on the principle that the 


statute which is �later in time� prevails; and Century Services based its argument on 


the principle that the general provision gives way to the specific (generalia 


specialibus non derogant).  


[125] The �later in time� principle gives priority to a more recent statute, based 


on the theory that the legislature is presumed to be aware of the content of existing 


legislation. If a new enactment is inconsistent with a prior one, therefore, the 


legislature is presumed to have intended to derogate from the earlier provisions (Ruth 


Sullivan, Sullivan on the Construction of Statutes (5th ed. 2008), at pp. 346-47; 


Pierre-André Côté, The Interpretation of Legislation in Canada (3rd ed. 2000), at p. 


358).   


[126] The exception to this presumptive displacement of pre-existing 


inconsistent legislation, is the generalia specialibus non derogant principle that �[a] 


more recent, general provision will not be construed as affecting an earlier, special 


provision� (Côté, at p. 359). Like a Russian Doll, there is also an exception within 


this exception, namely, that an earlier, specific provision may in fact be �overruled� 


by a subsequent general statute if the legislature indicates, through its language, an 







 


 


intention that the general provision prevails (Doré v. Verdun (City), [1997] 2 S.C.R. 


862).  


[127] The primary purpose of these interpretive principles is to assist in the 


performance of the task of determining the intention of the legislature.  This was 


confirmed by MacPherson J.A. in Ottawa Senators, at para. 42: 


[T]he overarching rule of statutory interpretation is that statutory 
provisions should be interpreted to give effect to the intention of the 
legislature in enacting the law.  This primary rule takes precedence over 
all maxims or canons or aids relating to statutory interpretation, including 
the maxim that the specific prevails over the general (generalia 
specialibus non derogant).  As expressed by Hudson J. in Canada v. 
Williams, [1944] S.C.R. 226, . . . at p. 239 . . . : 


The maxim generalia specialibus non derogant is relied on as a rule 
which should dispose of the question, but the maxim is not a rule of 
law but a rule of construction and bows to the intention of the 
legislature, if such intention can reasonably be gathered from all of the 
relevant legislation.  


(See also Côté, at p. 358, and Pierre-Andre Côté, with the collaboration of S. Beaulac 


and M. Devinat, Interprétation des lois (4th ed. 2009), at para. 1335.) 


[128] I accept the Crown�s argument that the �later in time� principle is 


conclusive in this case. Since s. 222(3) of the ETA was enacted in 2000 and s. 18.3(1) 


of the CCAA was introduced in 1997, s. 222(3) is, on its face, the later provision. This 


chronological victory can be displaced, as Century Services argues, if it is shown that 


the more recent provision, s. 222(3) of the ETA, is a general one, in which case the 







 


 


earlier, specific provision, s. 18.3(1), prevails (generalia specialibus non derogant). 


But, as previously explained, the prior specific provision does not take precedence if 


the subsequent general provision appears to �overrule� it. This, it seems to me, is 


precisely what s. 222(3) achieves through the use of language stating that it prevails 


despite any law of Canada, of a province, or �any other law� other than the BIA. 


Section 18.3(1) of the CCAA, is thereby rendered inoperative for purposes of s. 


222(3). 


[129] It is true that when the CCAA was amended in 2005,2 s. 18.3(1) was re-


enacted as s. 37(1) (S.C. 2005, c. 47, s. 131).  Deschamps J. suggests that this makes 


s. 37(1) the new, �later in time� provision. With respect, her observation is refuted by 


the operation of s. 44(f) of the Interpretation Act, R.S.C. 1985, c. I-21, which 


expressly deals with the (non) effect of re-enacting, without significant substantive 


changes, a repealed provision (see Attorney General of Canada v. Public Service Staff 


Relations Board, [1977] 2 F.C. 663, dealing with the predecessor provision to s. 


44(f)).  It directs that new enactments not be construed as �new law� unless they 


differ in substance from the repealed provision: 


 44. Where an enactment, in this section called the �former enactment�, 
is repealed and another enactment, in this section called the �new 
enactment�, is substituted therefor, 


. . .  


                                                 
2 The amendments did not come into force until September 18, 2009. 







 


 


 (f) except to the extent that the provisions of the new enactment are 
 not in substance the same as those of the former enactment, the new 
 enactment shall not be held to operate as new law, but shall be 
 construed and have effect as a consolidation and as declaratory of the 
 law as contained in the former enactment;  


Section 2 of the Interpretation Act defines an enactment as �an Act or regulation or 


any portion of an Act or regulation�. 


[130] Section 37(1) of the current CCAA is almost identical to s. 18.3(1). These 


provisions are set out for ease of comparison, with the differences between them 


underlined:  


37.(1) Subject to subsection (2), despite any provision in federal or 
provincial legislation that has the effect of deeming property to be held in 
trust for Her Majesty, property of a debtor company shall not be regarded 
as being held in trust for Her Majesty unless it would be so regarded in 
the absence of that statutory provision. 


 18.3 (1) Subject to subsection (2), notwithstanding any provision in 
federal or provincial legislation that has the effect of deeming property to 
be held in trust for Her Majesty, property of a debtor company shall not 
be regarded as held in trust for Her Majesty unless it would be so 
regarded in the absence of that statutory provision. 


[131] The application of s. 44(f) of the Interpretation Act simply confirms the 


government�s clearly expressed intent, found in Industry Canada�s clause-by-clause 


review of Bill C-55, where s. 37(1) was identified as �a technical amendment to re-


order the provisions of this Act�. During second reading, the Hon. Bill Rompkey, 







 


 


then the Deputy Leader of the Government in the Senate, confirmed that s. 37(1) 


represented only a technical change: 


On a technical note relating to the treatment of deemed trusts for taxes, 
the bill [sic] makes no changes to the underlying policy intent, despite the 
fact that in the case of a restructuring under the CCAA, sections of the act 
[sic] were repealed and substituted with renumbered versions due to the 
extensive reworking of the CCAA.  


 
(Debates of the Senate, vol. 142, 1st Sess., 38th Parl., November 23, 
2005, at p. 2147) 


[132] Had the substance of s. 18.3(1) altered in any material way when it was 


replaced by s. 37(1), I would share Deschamps J.�s view that it should be considered a 


new provision. But since s. 18.3(1) and s. 37(1) are the same in substance, the 


transformation of  s. 18.3(1) into s. 37(1) has no effect on the interpretive queue, and 


s. 222(3) of the ETA remains the �later in time� provision (Sullivan, at p. 347).  


[133] This means that the deemed trust provision in s. 222(3) of the ETA takes 


precedence over s. 18.3(1) during CCAA proceedings.  The question then is how that 


priority affects the discretion of a court under s. 11 of the CCAA. 


[134]  While s. 11 gives a court discretion to make orders notwithstanding the 


BIA and the Winding-up Act, R.S.C. 1985, c. W-11, that discretion is not liberated 


from the operation of any other federal statute.  Any exercise of discretion is therefore 


circumscribed by whatever limits are imposed by statutes other than the BIA and the 


Winding-up Act. That includes the ETA.  The chambers judge in this case was, 







 


 


therefore, required to respect the priority regime set out in s. 222(3) of the ETA.  


Neither s. 18.3(1) nor s. 11 of the CCAA gave him the authority to ignore it.  He could 


not, as a result, deny the Crown�s request for payment of the GST funds during the 


CCAA proceedings. 


[135] Given this conclusion, it is unnecessary to consider whether there was an 


express trust. 


[136]  I would dismiss the appeal. 


 


 


 


 







 


 


APPENDIX 


Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36 (as at December 13, 
2007) 
 


11. (1) [Powers of court] Notwithstanding anything in the Bankruptcy and 
Insolvency Act or the Winding-up Act, where an application is made under this Act in 
respect of a company, the court, on the application of any person interested in the 
matter, may, subject to this Act, on notice to any other person or without notice as it 
may see fit, make an order under this section. 
 


. . . 
 


(3) [Initial application court orders] A court may, on an initial application in 
respect of a company, make an order on such terms as it may impose, effective for 
such period as the court deems necessary not exceeding thirty days, 
 


(a) staying, until otherwise ordered by the court, all proceedings taken or that 
might be taken in respect of the company under an Act referred to in subsection 
(1); 
 
(b) restraining, until otherwise ordered by the court, further proceedings in any 
action, suit or proceeding against the company; and 


 
(c) prohibiting, until otherwise ordered by the court, the commencement of or 
proceeding with any other action, suit or proceeding against the company. 


 
 


(4) [Other than initial application court orders] A court may, on an application in 
respect of a company other than an initial application, make an order on such terms as 
it may impose, 
 


(a) staying, until otherwise ordered by the court, for such period as the court 
deems necessary, all proceedings taken or that might be taken in respect of the 
company under an Act referred to in subsection (1); 


 
(b) restraining, until otherwise ordered by the court, further proceedings in any 
action, suit or proceeding against the company; and 
 
(c) prohibiting, until otherwise ordered by the court, the commencement of or 
proceeding with any other action, suit or proceeding against the company. 


 
. . . 


 







 


 


(6) [Burden of proof on application] The court shall not make an order under 
subsection (3) or (4) unless 
 


(a) the applicant satisfies the court that circumstances exist that make such an 
order appropriate; and 


 
(b) in the case of an order under subsection (4), the applicant also satisfies the 
court that the applicant has acted, and is acting, in good faith and with due 
diligence. 


 
 


11.4 (1) [Her Majesty affected] An order made under section 11 may 
provide that 


 
(a) Her Majesty in right of Canada may not exercise rights under subsection 
224(1.2) of the Income Tax Act or any provision of the Canada Pension Plan or 
of the Employment Insurance Act that refers to subsection 224(1.2) of the Income 
Tax Act and provides for the collection of a contribution, as defined in the Canada 
Pension Plan, or an employee�s premium, or employer�s premium, as defined in 
the Employment Insurance Act, and of any related interest, penalties or other 
amounts, in respect of the company if the company is a tax debtor under that 
subsection or provision, for such period as the court considers appropriate but 
ending not later than 


 
(i) the expiration of the order, 


 
(ii) the refusal of a proposed compromise by the creditors or the court, 


 
(iii)  six months following the court sanction of a compromise or 
arrangement, 


 
(iv)  the default by the company on any term of a compromise or 
arrangement, or 


 
(v) the performance of a compromise or arrangement in respect of the 
company; and 


 
(b) Her Majesty in right of a province may not exercise rights under any provision 
of provincial legislation in respect of the company where the company is a debtor 
under that legislation and the provision has a similar purpose to subsection 
224(1.2) of the Income Tax Act, or refers to that subsection, to the extent that it 
provides for the collection of a sum, and of any related interest, penalties or other 
amounts, where the sum 


 







 


 


(i) has been withheld or deducted by a person from a payment to another 
person and is in respect of a tax similar in nature to the income tax 
imposed on individuals under the Income Tax Act, or 
 
(ii) is of the same nature as a contribution under the Canada Pension 
Plan if the province is a �province providing a comprehensive pension 
plan� as defined in subsection 3(1) of the Canada Pension Plan and the 
provincial legislation establishes a �provincial pension plan� as defined in 
that subsection,  


 
for such period as the court considers appropriate but ending not later than the 
occurrence or time referred to in whichever of subparagraphs (a)(i) to (v) may apply. 
 
 


(2) [When order ceases to be in effect] An order referred to in subsection (1) 
ceases to be in effect if 
 


(a) the company defaults on payment of any amount that becomes due to Her 
Majesty after the order is made and could be subject to a demand under 


 
(i)  subsection 224(1.2) of the Income Tax Act, 
 


(ii) any provision of the Canada Pension Plan or of the Employment 
Insurance Act that refers to subsection 224(1.2) of the Income Tax Act and 
provides for the collection of a contribution, as defined in the Canada 
Pension Plan, or an employee�s premium, or employer�s premium, as 
defined in the Employment Insurance Act, and of any related interest, 
penalties or other amounts, or 


 
(iii)  under any provision of provincial legislation that has a similar 
purpose to subsection 224(1.2) of the Income Tax Act, or that refers to that 
subsection, to the extent that it provides for the collection of a sum, and of 
any related interest, penalties or other amounts, where the sum 


 
(A) has been withheld or deducted by a person from a payment to 
another person and is in respect of a tax similar in nature to the 
income tax imposed on individuals under the Income Tax Act, or 
 
(B) is of the same nature as a contribution under the Canada 
Pension Plan if the province is a �province providing a 
comprehensive pension plan� as defined in subsection 3(1) of the 
Canada Pension Plan and the provincial legislation establishes a 
�provincial pension plan� as defined in that subsection; or 


 







 


 


(b) any other creditor is or becomes entitled to realize a security on any property 
that could be claimed by Her Majesty in exercising rights under 


 
(i) subsection 224(1.2) of the Income Tax Act, 
 
(ii) any provision of the Canada Pension Plan or of the Employment 
Insurance Act that refers to subsection 224(1.2) of the Income Tax Act and 
provides for the collection of a contribution, as defined in the Canada 
Pension Plan, or an employee�s premium, or employer�s premium, as 
defined in the Employment Insurance Act, and of any related interest, 
penalties or other amounts, or 


 
(iii) any provision of provincial legislation that has a similar purpose to 
subsection 224(1.2) of the Income Tax Act, or that refers to that 
subsection, to the extent that it provides for the collection of a sum, and of 
any related interest, penalties or other amounts, where the sum 


 
(A) has been withheld or deducted by a person from a payment to 
another person and is in respect of a tax similar in nature to the 
income tax imposed on individuals under the Income Tax Act, or 
 
(B) is of the same nature as a contribution under the Canada 
Pension Plan if the province is a �province providing a 
comprehensive pension plan� as defined in subsection 3(1) of the 
Canada Pension Plan and the provincial legislation establishes a 
�provincial pension plan� as defined in that subsection. 


 
 


(3) [Operation of similar legislation] An order made under section 11, other than 
an order referred to in subsection (1) of this section, does not affect the operation of 
 


(a) subsections 224(1.2) and (1.3) of the Income Tax Act, 
 


(b) any provision of the Canada Pension Plan or of the Employment Insurance 
Act that refers to subsection 224(1.2) of the Income Tax Act and provides for the 
collection of a contribution, as defined in the Canada Pension Plan, or an 
employee�s premium, or employer�s premium, as defined in the Employment 
Insurance Act, and of any related interest, penalties or other amounts, or 
(c) any provision of provincial legislation that has a similar purpose to subsection 
224(1.2) of the Income Tax Act, or that refers to that subsection, to the extent that 
it provides for the collection of a sum, and of any related interest, penalties or 
other amounts, where the sum 


 







 


 


(i) has been withheld or deducted by a person from a payment to another 
person and is in respect of a tax similar in nature to the income tax 
imposed on individuals under the Income Tax Act, or 
 
(ii) is of the same nature as a contribution under the Canada Pension Plan 
if the province is a �province providing a comprehensive pension plan� as 
defined in subsection 3(1) of the Canada Pension Plan and the provincial 
legislation establishes a �provincial pension plan� as defined in that 
subsection, 


 
and for the purpose of paragraph (c), the provision of provincial legislation is, despite 
any Act of Canada or of a province or any other law, deemed to have the same effect 
and scope against any creditor, however secured, as subsection 224(1.2) of the 
Income Tax Act in respect of a sum referred to in subparagraph (c)(i), or as subsection 
23(2) of the Canada Pension Plan in respect of a sum referred to in subparagraph 
(c)(ii), and in respect of any related interest, penalties or other amounts. 
 
 
 


18.3 (1) [Deemed trusts] Subject to subsection (2), notwithstanding any provision 
in federal or provincial legislation that has the effect of deeming property to be held 
in trust for Her Majesty, property of a debtor company shall not be regarded as held 
in trust for Her Majesty unless it would be so regarded in the absence of that statutory 
provision. 
 


(2) [Exceptions] Subsection (1) does not apply in respect of amounts deemed to 
be held in trust under subsection 227(4) or (4.1) of the Income Tax Act, subsection 
23(3) or (4) of the Canada Pension Plan or subsection 86(2) or (2.1) of the 
Employment Insurance Act (each of which is in this subsection referred to as a 
�federal provision�) nor in respect of amounts deemed to be held in trust under any 
law of a province that creates a deemed trust the sole purpose of which is to ensure 
remittance to Her Majesty in right of the province of amounts deducted or withheld 
under a law of the province where 
 


(a) that law of the province imposes a tax similar in nature to the tax imposed 
under the Income Tax Act and the amounts deducted or withheld under that law of 
the province are of the same nature as the amounts referred to in subsection 
227(4) or (4.1) of the Income Tax Act, or 
(b) the province is a �province providing a comprehensive pension plan� as 
defined in subsection 3(1) of the Canada Pension Plan, that law of the province 
establishes a �provincial pension plan� as defined in that subsection and the 
amounts deducted or withheld under that law of the province are of the same 
nature as amounts referred to in subsection 23(3) or (4) of the Canada Pension 
Plan, 


 







 


 


and for the purpose of this subsection, any provision of a law of a province that 
creates a deemed trust is, notwithstanding any Act of Canada or of a province or any 
other law, deemed to have the same effect and scope against any creditor, however 
secured, as the corresponding federal provision. 
 
 


18.4 (1) [Status of Crown claims] In relation to a proceeding under this Act, all 
claims, including secured claims, of Her Majesty in right of Canada or a province or 
any body under an enactment respecting workers� compensation, in this section and 
in section 18.5 called a �workers� compensation body�, rank as unsecured claims. 
 


. . . 
 


 
(3) [Operation of similar legislation] Subsection (1) does not affect the operation 


of 
 


(a) subsections 224(1.2) and (1.3) of the Income Tax Act, 
 
(b) any provision of the Canada Pension Plan or of the Employment Insurance 
Act that refers to subsection 224(1.2) of the Income Tax Act and provides for the 
collection of a contribution, as defined in the Canada Pension Plan, or an 
employee�s premium, or employer�s premium, as defined in the Employment 
Insurance Act, and of any related interest, penalties or other amounts, or 


 
(c) any provision of provincial legislation that has a similar purpose to subsection 
224(1.2) of the Income Tax Act, or that refers to that subsection, to the extent that 
it provides for the collection of a sum, and of any related interest, penalties or 
other amounts, where the sum 


 
(i) has been withheld or deducted by a person from a payment to another 
person and is in respect of a tax similar in nature to the income tax 
imposed on individuals under the Income Tax Act, or 
(ii) is of the same nature as a contribution under the Canada Pension Plan 
if the province is a �province providing a comprehensive pension plan� as 
defined in subsection 3(1) of the Canada Pension Plan and the provincial 
legislation establishes a �provincial pension plan� as defined in that 
subsection, 


 
and for the purpose of paragraph (c), the provision of provincial legislation is, despite 
any Act of Canada or of a province or any other law, deemed to have the same effect 
and scope against any creditor, however secured, as subsection 224(1.2) of the 
Income Tax Act in respect of a sum referred to in subparagraph (c)(i), or as subsection 
23(2) of the Canada Pension Plan in respect of a sum referred to in subparagraph 
(c)(ii), and in respect of any related interest, penalties or other amounts. 







 


 


 
 


 
20. [Act to be applied conjointly with other Acts] The provisions of this Act may 


be applied together with the provisions of any Act of Parliament or of the legislature 
of any province, that authorizes or makes provision for the sanction of compromises 
or arrangements between a company and its shareholders or any class of them. 
 
  
Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36 (as at September 18, 
2009) 
 
 


11. [General power of court] Despite anything in the Bankruptcy and Insolvency 
Act or the Winding-up and Restructuring Act, if an application is made under this Act 
in respect of a debtor company, the court, on the application of any person interested 
in the matter, may, subject to the restrictions set out in this Act, on notice to any other 
person or without notice as it may see fit, make any order that it considers appropriate 
in the circumstances. 
 
 


11.02 (1) [Stays, etc. � initial application] A court may, on an initial application 
in respect of a debtor company, make an order on any terms that it may impose, 
effective for the period that the court considers necessary, which period may not be 
more than 30 days, 
 


(a) staying, until otherwise ordered by the court, all proceedings taken or that 
might be taken in respect of the company under the Bankruptcy and Insolvency 
Act or the Winding-up and Restructuring Act; 
 
(b) restraining, until otherwise ordered by the court, further proceedings in any 
action, suit or proceeding against the company; and 


 
(c) prohibiting, until otherwise ordered by the court, the commencement of any 
action, suit or proceeding against the company. 


 
 


(2) [Stays, etc. � other than initial application] A court may, on an application in 
respect of a debtor company other than an initial application, make an order, on any 
terms that it may impose, 
 


(a) staying, until otherwise ordered by the court, for any period that the court 
considers necessary, all proceedings taken or that might be taken in respect of the 
company under an Act referred to in paragraph (1)(a); 
 







 


 


(b) restraining, until otherwise ordered by the court, further proceedings in any 
action, suit or proceeding against the company; and 


 
(c) prohibiting, until otherwise ordered by the court, the commencement of any 
action, suit or proceeding against the company. 


 
 


(3) [Burden of proof on application] The court shall not make the order unless 
 


(a) the applicant satisfies the court that circumstances exist that make the order 
appropriate; and 
 
(b) in the case of an order under subsection (2), the applicant also satisfies the 
court that the applicant has acted, and is acting, in good faith and with due 
diligence. 


 
. . . 


 
 


11.09 (1) [Stay � Her Majesty] An order made under section 11.02 may provide 
that 
 


(a) Her Majesty in right of Canada may not exercise rights under subsection 
224(1.2) of the Income Tax Act or any provision of the Canada Pension Plan or 
of the Employment Insurance Act that refers to subsection 224(1.2) of the Income 
Tax Act and provides for the collection of a contribution, as defined in the Canada 
Pension Plan, or an employee�s premium, or employer�s premium, as defined in 
the Employment Insurance Act, and of any related interest, penalties or other 
amounts, in respect of the company if the company is a tax debtor under that 
subsection or provision, for the period that the court considers appropriate but 
ending not later than 


 
(i) the expiry of the order, 


 
(ii)  the refusal of a proposed compromise by the creditors or the court, 


 
(iii) six months following the court sanction of a compromise or an 
arrangement, 


 
(iv)  the default by the company on any term of a compromise or an 
arrangement, or 


 
(v) the performance of a compromise or an arrangement in respect of the 
company; and 


 







 


 


(b) Her Majesty in right of a province may not exercise rights under any provision 
of provincial legislation in respect of the company if the company is a debtor 
under that legislation and the provision has a purpose similar to subsection 
224(1.2) of the Income Tax Act, or refers to that subsection, to the extent that it 
provides for the collection of a sum, and of any related interest, penalties or other 
amounts, and the sum 


 
(i) has been withheld or deducted by a person from a payment to another 
person and is in respect of a tax similar in nature to the income tax 
imposed on individuals under the Income Tax Act, or 


 
(ii) is of the same nature as a contribution under the Canada Pension Plan 
if the province is a �province providing a comprehensive pension plan� as 
defined in subsection 3(1) of the Canada Pension Plan and the provincial 
legislation establishes a �provincial pension plan� as defined in that 
subsection, 


 
for the period that the court considers appropriate but ending not later than the 
occurrence or time referred to in whichever of subparagraphs (a)(i) to (v) that may 
apply. 
 
 


(2) [When order ceases to be in effect] The portions of an order made under 
section 11.02 that affect the exercise of rights of Her Majesty referred to in paragraph 
(1)(a) or (b) cease to be in effect if 
 


(a) the company defaults on the payment of any amount that becomes due to Her 
Majesty after the order is made and could be subject to a demand under 


 
(i) subsection 224(1.2) of the Income Tax Act, 
 
(ii) any provision of the Canada Pension Plan or of the Employment 
Insurance Act that refers to subsection 224(1.2) of the Income Tax Act and 
provides for the collection of a contribution, as defined in the Canada 
Pension Plan, or an employee�s premium, or employer�s premium, as 
defined in the Employment Insurance Act, and of any related interest, 
penalties or other amounts, or 


 
(iii) any provision of provincial legislation that has a purpose similar to 
subsection 224(1.2) of the Income Tax Act, or that refers to that 
subsection, to the extent that it provides for the collection of a sum, and of 
any related interest, penalties or other amounts, and the sum 


 
(A) has been withheld or deducted by a person from a payment to 
another person and is in respect of a tax similar in nature to the 
income tax imposed on individuals under the Income Tax Act, or 







 


 


 
(B) is of the same nature as a contribution under the Canada 
Pension Plan if the province is a �province providing a 
comprehensive pension plan� as defined in subsection 3(1) of the 
Canada Pension Plan and the provincial legislation establishes a 
�provincial pension plan� as defined in that subsection; or 


 
(b) any other creditor is or becomes entitled to realize a security on any property 
that could be claimed by Her Majesty in exercising rights under 


 
(i) subsection 224(1.2) of the Income Tax Act, 
 
(ii) any provision of the Canada Pension Plan or of the Employment 
Insurance Act that refers to subsection 224(1.2) of the Income Tax Act and 
provides for the collection of a contribution, as defined in the Canada 
Pension Plan, or an employee�s premium, or employer�s premium, as 
defined in the Employment Insurance Act, and of any related interest, 
penalties or other amounts, or 


 
(iii) any provision of provincial legislation that has a purpose similar to 
subsection 224(1.2) of the Income Tax Act, or that refers to that 
subsection, to the extent that it provides for the collection of a sum, and of 
any related interest, penalties or other amounts, and the sum 


 
(A)  has been withheld or deducted by a person from a payment to 
another person and is in respect of a tax similar in nature to the 
income tax imposed on individuals under the Income Tax Act, or 
 
(B) is of the same nature as a contribution under the Canada 
Pension Plan if the province is a �province providing a 
comprehensive pension plan� as defined in subsection 3(1) of the 
Canada Pension Plan and the provincial legislation establishes a 
�provincial pension plan� as defined in that subsection. 


 
 


(3) [Operation of similar legislation] An order made under section 11.02, other 
than the portions of that order that affect the exercise of rights of Her Majesty 
referred to in paragraph (1)(a) or (b), does not affect the operation of 
 


(a) subsections 224(1.2) and (1.3) of the Income Tax Act, 
 


(b) any provision of the Canada Pension Plan or of the Employment Insurance 
Act that refers to subsection 224(1.2) of the Income Tax Act and provides for the 
collection of a contribution, as defined in the Canada Pension Plan, or an 







 


 


employee�s premium, or employer�s premium, as defined in the Employment 
Insurance Act, and of any related interest, penalties or other amounts, or 


 
(c) any provision of provincial legislation that has a purpose similar to subsection 
224(1.2) of the Income Tax Act, or that refers to that subsection, to the extent that 
it provides for the collection of a sum, and of any related interest, penalties or 
other amounts, and the sum 


 
(i) has been withheld or deducted by a person from a payment to another 
person and is in respect of a tax similar in nature to the income tax 
imposed on individuals under the Income Tax Act, or 
 
(ii) is of the same nature as a contribution under the Canada Pension Plan 
if the province is a �province providing a comprehensive pension plan� as 
defined in subsection 3(1) of the Canada Pension Plan and the provincial 
legislation establishes a �provincial pension plan� as defined in that 
subsection, 


 
and for the purpose of paragraph (c), the provision of provincial legislation is, despite 
any Act of Canada or of a province or any other law, deemed to have the same effect 
and scope against any creditor, however secured, as subsection 224(1.2) of the 
Income Tax Act in respect of a sum referred to in subparagraph (c)(i), or as subsection 
23(2) of the Canada Pension Plan in respect of a sum referred to in subparagraph 
(c)(ii), and in respect of any related interest, penalties or other amounts. 
 
 


37. (1) [Deemed trusts] Subject to subsection (2), despite any provision in federal 
or provincial legislation that has the effect of deeming property to be held in trust for 
Her Majesty, property of a debtor company shall not be regarded as being held in 
trust for Her Majesty unless it would be so regarded in the absence of that statutory 
provision. 
 


(2) [Exceptions] Subsection (1) does not apply in respect of amounts deemed to 
be held in trust under subsection 227(4) or (4.1) of the Income Tax Act, subsection 
23(3) or (4) of the Canada Pension Plan or subsection 86(2) or (2.1) of the 
Employment Insurance Act (each of which is in this subsection referred to as a 
�federal provision�), nor does it apply in respect of amounts deemed to be held in 
trust under any law of a province that creates a deemed trust the sole purpose of 
which is to ensure remittance to Her Majesty in right of the province of amounts 
deducted or withheld under a law of the province if 
 


(a) that law of the province imposes a tax similar in nature to the tax imposed 
under the Income Tax Act and the amounts deducted or withheld under that law of 
the province are of the same nature as the amounts referred to in subsection 
227(4) or (4.1) of the Income Tax Act, or 
 







 


 


(b) the province is a �province providing a comprehensive pension plan� as 
defined in subsection 3(1) of the Canada Pension Plan, that law of the province 
establishes a �provincial pension plan� as defined in that subsection and the 
amounts deducted or withheld under that law of the province are of the same 
nature as amounts referred to in subsection 23(3) or (4) of the Canada Pension 
Plan, 


 
and for the purpose of this subsection, any provision of a law of a province that 
creates a deemed trust is, despite any Act of Canada or of a province or any other law, 
deemed to have the same effect and scope against any creditor, however secured, as 
the corresponding federal provision. 
  
Excise Tax Act, R.S.C. 1985, c. E-15 (as at December 13, 2007) 
 


222. (1) [Trust for amounts collected] Subject to subsection (1.1), every person 
who collects an amount as or on account of tax under Division II is deemed, for all 
purposes and despite any security interest in the amount, to hold the amount in trust 
for Her Majesty in right of Canada, separate and apart from the property of the person 
and from property held by any secured creditor of the person that, but for a security 
interest, would be property of the person, until the amount is remitted to the Receiver 
General or withdrawn under subsection (2). 
 


(1.1) [Amounts collected before bankruptcy] Subsection (1) does not apply, at or 
after the time a person becomes a bankrupt (within the meaning of the Bankruptcy 
and Insolvency Act), to any amounts that, before that time, were collected or became 
collectible by the person as or on account of tax under Division II. 


 
. . . 


 
(3) [Extension of trust] Despite any other provision of this Act (except subsection 


(4)), any other enactment of Canada (except the Bankruptcy and Insolvency Act), any 
enactment of a province or any other law, if at any time an amount deemed by 
subsection (1) to be held by a person in trust for Her Majesty is not remitted to the 
Receiver General or withdrawn in the manner and at the time provided under this 
Part, property of the person and property held by any secured creditor of the person 
that, but for a security interest, would be property of the person, equal in value to the 
amount so deemed to be held in trust, is deemed 
 


(a) to be held, from the time the amount was collected by the person, in trust for 
Her Majesty, separate and apart from the property of the person, whether or not 
the property is subject to a security interest, and 
 
(b) to form no part of the estate or property of the person from the time the 
amount was collected, whether or not the property has in fact been kept separate 
and apart from the estate or property of the person and whether or not the property 
is subject to a security interest 







 


 


 
and is property beneficially owned by Her Majesty in right of Canada despite any 
security interest in the property or in the proceeds thereof and the proceeds of the 
property shall be paid to the Receiver General in priority to all security interests. 
  
 
Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 (as at December 13, 2007) 
 


67. (1) [Property of bankrupt] The property of a bankrupt divisible among his 
creditors shall not comprise 
 


(a) property held by the bankrupt in trust for any other person, 
 


(b) any property that as against the bankrupt is exempt from execution or seizure 
under any laws applicable in the province within which the property is situated 
and within which the bankrupt resides, or 


 
(b.1) such goods and services tax credit payments and prescribed payments 
relating to the essential needs of an individual as are made in prescribed 
circumstances and are not property referred to in paragraph (a) or (b), 


 
but it shall comprise 
 


(c) all property wherever situated of the bankrupt at the date of his bankruptcy or 
that may be acquired by or devolve on him before his discharge, and 
 
(d) such powers in or over or in respect of the property as might have been 
exercised by the bankrupt for his own benefit. 


 
 


(2) [Deemed trusts] Subject to subsection (3), notwithstanding any provision in 
federal or provincial legislation that has the effect of deeming property to be held in 
trust for Her Majesty, property of a bankrupt shall not be regarded as held in trust for 
Her Majesty for the purpose of paragraph (1)(a) unless it would be so regarded in the 
absence of that statutory provision. 
 


(3) [Exceptions] Subsection (2) does not apply in respect of amounts deemed to 
be held in trust under subsection 227(4) or (4.1) of the Income Tax Act, subsection 
23(3) or (4) of the Canada Pension Plan or subsection 86(2) or (2.1) of the 
Employment Insurance Act (each of which is in this subsection referred to as a 
�federal provision�) nor in respect of amounts deemed to be held in trust under any 
law of a province that creates a deemed trust the sole purpose of which is to ensure 
remittance to Her Majesty in right of the province of amounts deducted or withheld 
under a law of the province where 
 







 


 


(a) that law of the province imposes a tax similar in nature to the tax imposed 
under the Income Tax Act and the amounts deducted or withheld under that law of 
the province are of the same nature as the amounts referred to in subsection 
227(4) or (4.1) of the Income Tax Act, or 
 
(b) the province is a �province providing a comprehensive pension plan� as 
defined in subsection 3(1) of the Canada Pension Plan, that law of the province 
establishes a �provincial pension plan� as defined in that subsection and the 
amounts deducted or withheld under that law of the province are of the same 
nature as amounts referred to in subsection 23(3) or (4) of the Canada Pension 
Plan, 


 
and for the purpose of this subsection, any provision of a law of a province that 
creates a deemed trust is, notwithstanding any Act of Canada or of a province or any 
other law, deemed to have the same effect and scope against any creditor, however 
secured, as the corresponding federal provision. 
 
 


86. (1) [Status of Crown claims] In relation to a bankruptcy or proposal, all 
provable claims, including secured claims, of Her Majesty in right of Canada or a 
province or of any body under an Act respecting workers� compensation, in this 
section and in section 87 called a �workers� compensation body�, rank as unsecured 
claims. 
 


. . . 
 


(3) [Exceptions] Subsection (1) does not affect the operation of 
 


(a) subsections 224(1.2) and (1.3) of the Income Tax Act; 
 
(b) any provision of the Canada Pension Plan or of the Employment Insurance 
Act that refers to subsection 224(1.2) of the Income Tax Act and provides for the 
collection of a contribution, as defined in the Canada Pension Plan, or an 
employee�s premium, or employer�s premium, as defined in the Employment 
Insurance Act, and of any related interest, penalties or other amounts; or 


 
(c) any provision of provincial legislation that has a similar purpose to subsection 
224(1.2) of the Income Tax Act, or that refers to that subsection, to the extent that 
it provides for the collection of a sum, and of any related interest, penalties or 
other amounts, where the sum 


 
(i) has been withheld or deducted by a person from a payment to another 
person and is in respect of a tax similar in nature to the income tax 
imposed on individuals under the Income Tax Act, or 
 







 


 


(ii) is of the same nature as a contribution under the Canada Pension Plan 
if the province is a �province providing a comprehensive pension plan� as 
defined in subsection 3(1) of the Canada Pension Plan and the provincial 
legislation establishes a �provincial pension plan� as defined in that 
subsection, 


 


and for the purpose of paragraph (c), the provision of provincial legislation is, despite 
any Act of Canada or of a province or any other law, deemed to have the same effect 
and scope against any creditor, however secured, as subsection 224(1.2) of the 
Income Tax Act in respect of a sum referred to in subparagraph (c)(i), or as subsection 
23(2) of the Canada Pension Plan in respect of a sum referred to in subparagraph 
(c)(ii), and in respect of any related interest, penalties or other amounts. 


 


 


 


 Appeal allowed with costs, ABELLA J. dissenting. 


 


 Solicitors for the appellant:  Fraser Milner Casgrain, Vancouver. 


 


 Solicitor for the respondent:  Department of Justice, Vancouver. 
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ENDORSEMENT 


 


[1] The applicant, Colossus Minerals Inc. (the “applicant” or “Colossus”), seeks an order 


granting various relief under the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 (the 


“BIA”). The principal secured creditors of Colossus were served and no objections were received 


regarding the relief sought. In view of the liquidity position of Colossus, the applicant was heard 


on an urgent basis and an order was issued on January 16, 2014 granting the relief sought.  This 


endorsement sets out the Court’s reasons for granting the order.  


Background 


[2] The applicant filed a notice of intention to make a proposal under s. 50.4(1) of the BIA 


on January 13, 2014.  Duff & Phelps Canada Restructuring Inc. (the “Proposal Trustee”) has 


been named the Proposal Trustee in these proceedings.  The Proposal Trustee has filed its first 


report dated January 14, 2014 addressing this application, among other things.  The main asset of 


Colossus is a 75% interest in a gold and platinum project in Brazil (the “Project”), which is held 


by a subsidiary.  The Project is nearly complete.  However, there is a serious water control issue 


that urgently requires additional de-watering facilities to preserve the applicant’s interest in the 


Project.  As none of the applicant’s mining interests, including the Project, are producing, it has 


no revenue and has been accumulating losses.  To date, the applicant has been unable to obtain 
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the financing necessary to fund its cash flow requirements through to the commencement of 


production and it has exhausted its liquidity.   


DIP Loan and DIP Charge 


[3] The applicant seeks approval of a Debtor-in-Possession Loan (the “DIP Loan”) and DIP 


Charge dated January 13, 2014 with Sandstorm Gold Inc. (“Sandstorm”) and certain holders of 


the applicant’s outstanding gold-linked notes (the “Notes”) in an amount up to $4 million, 


subject to a first-ranking charge on the property of Colossus, being the DIP Charge. The Court 


has the authority under section 50.6(1) of the BIA to authorize the DIP Loan and DIP Charge, 


subject to a consideration of the factors under section 50.6(5).  In this regard, the following 


matters are relevant.   


[4] First, the DIP Loan is to last during the currency of the sale and investor solicitation 


process (“SISP”) discussed below and the applicant has sought an extension of the stay of 


proceedings under the BIA until March 7, 2014.  The applicant’s cash flow statements show that 


the DIP Loan is necessary and sufficient to fund the applicant’s cash requirements until that time. 


[5] Second, current management will continue to operate Colossus during the stay period to 


assist in the SISP.  Because Sandstorm has significant rights under a product purchase agreement 


pertaining to the Project and the Notes represent the applicant’s largest debt obligation, the DIP 


Loan reflects the confidence of significant creditors in the applicant and its management. 


[6] Third, the terms of the DIP Loan are consistent with the terms of DIP financing facilities 


in similar proceedings.  


[7] Fourth, Colossus is facing an imminent liquidity crisis.  It will need to cease operations if 


it does not receive funding.  In such circumstances, there will be little likelihood of a viable 


proposal. 


[8] Fifth, the DIP Loan is required to permit the SISP to proceed, which is necessary for any 


assessment of the options of a sale and a proposal under the BIA.  It will also fund the care and 


maintenance of the Project without which the asset will deteriorate thereby seriously 


jeopardizing the applicant’s ability to make a proposal.  This latter consideration also justifies the 


necessary adverse effect on creditors’ positions.  The DIP Charge will, however, be subordinate 


to the secured interests of Dell Financial Services Canada Limited Partnership (“Dell”) and GE 


VFS Canada Limited Partnership (“GE”) who have received notice of this application and have 


not objected. 


[9] Lastly, the Proposal Trustee has recommended that the Court approve the relief sought 


and supports the DIP Loan and DIP Charge. 


[10] For the foregoing reasons, I am satisfied that the Court should authorize the DIP Loan 


and the DIP Charge pursuant to s. 50.6(1) of the BIA. 







- Page 3 - 


Administration Charge 


[11] Colossus seeks approval of a first-priority administration charge in the maximum amount 


of $300,000 to secure the fees and disbursements of the Proposal Trustee, the counsel to the 


Proposal Trustee, and the counsel to the applicant in respect of these BIA proceedings. 


[12] Section 64.2 of the BIA provides jurisdiction to grant a super-priority for such purposes.  


The Court is satisfied that such a charge is appropriate for the following reasons. 


[13] First, the proposed services are essential both to a successful proceeding under the BIA as 


well as for the conduct of the SISP.   


[14] Second, the quantum of the proposed charge is appropriate given the complexity of the 


applicant’s business and of the SISP, both of which will require the supervision of the Proposal 


Trustee. 


[15] Third, the proposed charge will be subordinate to the secured interests of GE and Dell. 


Directors’ and Officers’ Charge 


[16] Colossus seeks approval of an indemnity and priority charge to indemnify its directors 


and officers for obligations and liabilities they may incur in such capacities from and after the 


filing of the Notice of Intention (the “D&O Charge”).  It is proposed that the D&O Charge be in 


the amount of $200,000 and rank after the Administration Charge and prior to the DIP Charge. 


[17] The Court has authority to grant such a charge under s. 64.1 of the BIA.  I am satisfied 


that it is appropriate to grant such relief in the present circumstances for the following reasons. 


[18] First, the Court has been advised that the existing directors’ and officers’ insurance 


policies contain certain limits and exclusions that create uncertainty as to coverage of all 


potential claims.  The order sought provides that the benefit of the D&O Charge will be available 


only to the extent that the directors and officers do not have coverage under such insurance or 


such coverage is insufficient to pay the amounts indemnified. 


[19] Second, the applicant’s remaining directors and officers have advised that they are 


unwilling to continue their services and involvement with the applicant without the protection of 


the D&O Charge. 


[20] Third, the continued involvement of the remaining directors and officers is critical to a 


successful SISP or any proposal under the BIA. 


[21] Fourth, the Proposal Trustee has stated that the D&O Charge is reasonable and supports 


the D&O Charge.  
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The SISP 


[22] The Court has the authority to approve any proposed sale under s. 65.13(1) of the BIA 


subject to consideration of the factors in s. 65.13(4).  At this time, Colossus seeks approval of its 


proposed sales process, being the SISP.  In this regard, the following considerations are relevant. 


[23] First, the SISP is necessary to permit the applicant to determine whether a sale 


transaction is available that would be more advantageous to the applicant and its stakeholders 


than a proposal under the BIA.  It is also a condition of the DIP Loan.  In these circumstances, a 


sales process is not only reasonable but also necessary. 


[24] Second, it is not possible at this time to assess whether a sale under the SISP would be 


more beneficial to the creditors than a sale under a bankruptcy.  However, the conduct of the 


SISP will allow that assessment without any obligation on the part of the applicant to accept any 


offer under the SISP. 


[25] Third, the Court retains the authority to approve any sale under s. 65.13 of the BIA.  


[26] Lastly, the Proposal Trustee supports the proposed SISP.    


[27] Accordingly, I am satisfied that the SISP should be approved at this time. 


Engagement Letter with the Financial Advisor 


[28] The applicant seeks approval of an engagement letter dated November 27, 2013 with 


Dundee Securities Limited (“Dundee”) (the “Engagement Letter”).  Dundee was engaged at that 


time by the special committee of the board of directors of the applicant as its financial advisor 


for the purpose of identifying financing and/or merger and acquisition opportunities available to 


the applicant.  It is proposed that Dundee will continue to be engaged pursuant to the 


Engagement Letter to run the SISP together with the applicant under the supervision of the 


Proposal Trustee.  


[29] Under the Engagement Letter, Dundee will receive certain compensation including a 


success fee.  The Engagement Letter also provides that amounts payable thereunder are claims 


that cannot be compromised in any proposal under the BIA or any plan of arrangement under the 


Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36 (the “CCAA”). 


[30] Courts have approved success fees in the context of restructurings under the CCAA.  The 


reasoning in such cases is equally applicable in respect of restructurings conducted by means of 


proposal proceedings under the BIA.  As the applicant notes, a success fee is both appropriate 


and necessary where the debtor lacks the financial resources to pay advisory fees on any other 


basis. 


[31] For the following reasons, I am satisfied that the Engagement Letter, including the 


success fee arrangement, should be approved by the Court and that the applicant should be 


authorized to continue to engage Dundee as its financial advisor in respect of the SISP. 
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[32] Dundee has considerable industry experience as well as familiarity with Colossus, based 


on its involvement with the company prior to the filing of the Notice of Intention.   


[33] As mentioned, the SISP is necessary to permit an assessment of the best option for 


stakeholders.   


[34] In addition, the success fee is necessary to incentivize Dundee but is reasonable in the 


circumstances and consistent with success fees in similar circumstances.  


[35] Importantly, the success fee is only payable in the event of a successful outcome of the 


SISP. 


[36] Lastly, the Proposal Trustee supports the Engagement Letter, including the success fee 


arrangement.  


Extension of the Stay 


[37] The applicant seeks an extension for the time to file a proposal under the BIA from the 


thirty-day period provided for in s. 50.4(8).  The applicant seeks an extension to March 7, 2014 


to permit it to pursue the SISP and assess whether a sale or a proposal under the BIA would be 


most beneficial to the applicant’s stakeholders. 


[38] The Court has authority to grant such relief under section 50.4(9) of the BIA.  I am 


satisfied that such relief is appropriate in the present circumstances for the following reasons. 


[39] First, the applicant is acting in good faith and with due diligence, with a view to 


maximizing value for the stakeholders, in seeking authorization for the SISP.  


[40] Second, the applicant requires additional time to determine whether it could make a 


viable proposal to stakeholders.  The extension of the stay will increase the likelihood of a 


feasible sale transaction or a proposal. 


[41] Third, there is no material prejudice likely to result to creditors from the extension of the 


stay itself.  Any adverse effect flowing from the DIP Loan and DIP Charge has been addressed 


above. 


[42] Fourth, the applicant’s cash flows indicate that it will be able to meet its financial 


obligations, including care and maintenance of the Project, during the extended period with the 


inclusion of the proceeds of the DIP Loan. 


[43] Lastly, the Proposal Trustee supports the requested relief. 


 


 


 
Wilton-Siegel J. 


Released: February 7, 2014 
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BETWEEN: 


ONTARIO 


COURT FILE NO.: 31-454694 
DATE: 20071114 


SUPERIOR COURT OF JUSTICE 
(COMMERCIAL LIST) 


IN BANKRUTPCY AND INSOLVENCY 


IN THE MATTER OF 
ENERNORTH INDUSTRIES INC. 


) 
) 


IN THE MATTER OF AN APPLICATION 
FOR APPROVAL OF FEES AND 
ACTIVITIES OF INTERJM RECEIVER 


) Gavin H. Finlayson, for Zwaig Associates 
) Inc. in its capacity as Proposal Trustee and 
) Interim Receiver of EnerNorth Industries 
) Inc. 
) 


LA,X J. 


) Matthew Milne-Smith, for Responding 
) Party, Oakwell Engineering Limited in its 
) capacity as Opposing Creditor 
) 
) 
) George Benchetrit, for RSM Richter Inc in 
) its capacity as Trustee in Bankruptcy of 
) EnerNorth Industries Inc. 
) 
) 
) 
) 
) 
) HEARD: July 5, 2007 


[I] Between February 9 and March 22, 2007, Zwaig Associates Inc. served as Proposal 


Trustee and court-appointed Interim Receiver of En er North Industries Inc. pursuant to s. 4 7 .1 ( 1) 


of the BankruptcJ1 and Insolvency Act, R.S.C. 1985, c. B-3. It also briefly served as its Trustee in 


Bankruptcy. It withdrew its consent to act on March 22, 2007. An order then issued on motion by 
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Oakwell Engineering Limited, the dominant creditor of EnerNorth, directing the Official 


Receiver to accept Zwaig's Withdrawal of Consent to Act and its Certificate of Appointment and 


to appoint RSM Richter Inc. ("Richter") as Trustee in Bankruptcy of the estate. Zwaig now seeks 


an order approving its activities and fees and disbursements ("fees") and an order releasing and 


discharging it as Interim Receiver. Oakwell opposes Zwaig's motion for approval of its fees. 


[2] EnerNorth is a publicly-traded Ontario company with three employees, a head office and 


two subsidiaries. Its assets are fractional interests in working oil and gas wells in locations across 


Canada and shares held indirectly in two power projects located in the Republic of India, one 


being Konaseema Gas Powder Limited ("KGPL"). Oakwell is a Singapore company that entered 


into a joint venture with EnerNorth in 1997 to build a power plant in India (the "KGPL plant"). 


The KGPL plant did not proceed as planned and the parties ultimately entered into a settlement 


agreement. When EnerNorth defaulted on its payment obligations under the settlement 


agreement, Oakwell brought action in Singapore in accordance with a jurisdiction clause in the 


governing agreement and obtained judgment for $7 million. An appeal from this judgment was 


dismissed. 


[3] There is a long history of litigation animosity between EnerNorth and Oakwell that 


spilled over into the insolvency proceedings. An overview is necessary to provide context. 


EnerNorth/Oakwell Litigation 


[ 4] In June 2004, Oakwell commenced an action in Ontario action to enforce its Singapore 


judgment. Recognition and enforcement was granted in June 2005. EnerNorth appealed the 


judgment granting recognition and enforcement to the Ontario Court of Appeal. The appeal was 


dismissed in June 2006. EnerNorth then brought a leave application to the Supreme Court of 


Canada and sought a stay of enforcement of the judgment pending the disposition of the leave 


motion. The Ontario Court of Appeal granted an order staying enforcement conditional on 


EnerNorth posting security in the amount of $1.5 million, which it did. After deducting $1.5 


million posted as security, Oakwell asserts a claim (with costs and interest) of $6.8 million on the 


Singapore judgment. 
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[5) In January 2005, Oakwell filed an ex parte Execution Petition against EnerN01th before 


the Honourable High Colllt of Delhi at New Delhi in the Republic of India for enforcement of 


the Singapore judgment and an application seeking attachment and execution on EnerNorth's 


Indian assets. The KGPL shares have a book value of about $3.1 million, but may have a 


significantly higher value in the near term. The reason for this is explained in Zwaig's Third 


Report dated March 5, 2007. At the time of its dual appointment, there was a hearing scheduled 


on February 14, 2007 before the Indian court to detennine Oakwell's ability to execute on the 


KPGL shares. The Interim Receiver retained and instrncted counsel prior to the Indian hearing 


and obtained an adjoununent of the Indian proceedings until July 9, 2007. Oakwell resisted the 


adjournment and the Indian court imposed a te1m prohibiting any dealing with the KPGL shares. 


[6] In its Second Report dated February 23, 2007, the Interim Receiver reported that Oakwell 


had taken the position that it would continue with the Indian proceedings unless stayed by the 


Indian court in aid of the Ontario court. The Interim Receiver therefore instructed Indian counsel 


to initiate formal proceedings before the High Court of Delhi for aid and recognition of the 


Canadian insolvency proceedings and to seek the release of the KPGL shares to its custody in the 


Canadian proceedings for the benefit of all creditors. This application was brought on February 


26, 2007 and a date for the hearing of the application was set for May. 


BIA Proceedings 


[7] On February 9, 2007, EnerNorth filed a Notice of Intention to Make a Proposal naming 


Zwaig and simultaneously brought an ex parte motion to appoint the Proposal Trustee as Interim 


Receiver. Zwaig sought the appointment as Interim Receiver to provide stability and to preserve 


and protect the assets, particularly the KGPL shares, which it needed to make a proposal. On 


February 27, Oakwell advised that it intended to bring a motion under s. 50.4(11) of the BIA to 


tenninate the stay period and put EnerNorth into bankruptcy. At this time, Oakwell's position 


was that it was entitled to continue to pursue its judgment in India until the Indian courts 


recognized the jmisdiction of the Ontario court. After the adjoununent on February 14, Oakwell 


issued a press release to this effect. 
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[8] Oakwell could not obtain time on the Commercial List for its motion to terminate the 


proposal proceedings until March 21. On March 7, Zwaig as Proposal Trustee, was obliged to 


return to court to seek an extension of time to file a proposal. Zwaig and its counsel believed that 


that this would be vigorously contested and prepared for the hearing on this basis. At the March 


7 hearing, Oakwell opposed the extension, but indicated it would reserve the bulk of its argument 


for the March 21 hearing. The extension was granted. On March 16, Oakwell delivered its 


motion materials for its pending motion to tem1inate the proposal proceedings. This included an 


affidavit from its Indian counsel explaining Oakwell's reason for refusing to withdraw its 


proceedings in India. In this affidavit, Anil Kumar Kher deposes that Oakwell is concerned that 


Enemo1th has attempted to transfer its shares in KGPL to Canpower Development Corporation, 


its Barbados-based subsidiary and that "Oakwell has instructed me in no uncertain terms that it 


does not intend to seek preference over the legitimate creditors of EnerNorth, and will not take 


the benefit of the KGPL shares entirely for itself. If it is successful in obtaining the KGPL 


shares, Oakwell will share the proceeds with all legitimate creditors of Oakwell on a pari passu 


basis." This was the first time that Oakwell indicated it would not be seeking a preference. 


[9] Shortly after March 16, the Interim Receiver detennined that fmther significant costs 


would be involved in responding to Oakwell's motion as Oakwell had indicated that it would not 


accept any proposal put f<)lth by EnerNorth and would seek a liquidation of EnerNorth. As well, 


the Interim Receiver was approaching the limits of its administrative charge of $300,000 and 


knew that Oakwell would challenge any increase. The Interim Receiver recommended an 


assignment into bankmptcy to EnerNorth's management who reluctantly agreed and on March 


20, 2007, EnerNorth made a voluntary assignment, naming Zwaig as Trustee. 


[l O] Once Oakwell was advised of the assignment, it infonned the Interim Receiver that 


although it would not be proceeding with its motion scheduled for the following day, it would be 


seeking an order appointing Richter as Trustee in Bankruptcy instead of Zwaig. Recognizing that 


its administration of the estate of EnerNorth would be untenable, Zwaig detennined that it should 


step aside. On March 22, I issued a consent order substituting Richter as Trustee in Bankruptcy. 
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Position of the Parties 


[11] The interim receivership order empowered the Receiver to take possession and control of 


the KGPL shares and restrained Oakwell from continuing the Indian proceedings. Zwaig 


acknowledges that the main focus of its activities and the fees it incurred were directed at this. 


Given the nature of its dual mandate, Zwaig asserts it was under a duty to attempt to gain control 


of the KGPL shares in order to make a proposal and to preclude Oakwell from obtaining a 


preference. It submits that the real question for the Court is whether it is equitable to punish 


Zwaig by denying it and counsel their fees for doing this in the face of Oakwell's refosal to 


tenninate its execution proceedings in India. 


[12] Oakwell's version of events differs. It asse11s that Zwaig aligned itself with management 


when it knew that no proposal could succeed without Oakwell's participation and consent. It 


argues that the KGPL shares "ultimately turned out to be a red herring", pointing out that 


Oakwell has taken no steps to seize the KPGL shares since EnerNorth's insolvency and that 


Zwaig's efforts produced nothing more than two adjourned motions. lt argues that the execution 


proceedings, which had been progressing slowly in India for over two years, protected all 


creditors and prevented EnerN011h from disposing of the shares to Canpower. It submits that 


from the date Oakwell advised Zwaig that it would bring a s. 50.4(11) motion to terminate the 


proposal proceedings, the Receiver's activities were unreasonable and Zwaig should be denied 


its fees after this. If Zwaig's post-February 27 actions were reasonable, it disputes that the fees it 


incurred in carrying out its activities are fair and reasonable. It rhetorically asks whether it is 


reasonable for an interim receiver of a small company with no active business to incur about 


$400,000 in fees and disbursements in 41 days where it did not liquidate any assets or advance 


the interests of the estate in any material respect. 


Analysis 


[13] The general standard of review of the accow1ts of a court-appointed receiver is whether 


the amount claimed for remuneration and disbursements in carrying out the receivership are fair 


and reasonable: Confectionately Yours Inc. Re (2002), 36 C.B.R. (4th
) 200 at p. 214 (Ont. C.A.); 


leave to appeal to S.C.C. dismissed, (2003), 41 C.B.R. (4th
) 28 (S.C.C.). The leading case in the 
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area of receiver's compensation is the New Brunswick Court of Appeal decision in Belyea and 


Fowler v. Federal Business Development Bank (1983), 46 C.B.R. (N.S.) 244 (N.B.C.A.) where 


the court sets out the factors to be applied where compensation is to be determined on a quantum 


mentit basis. These include the nature, extent and value of the assets handled, the complications 


and difficulties encountered, the degree of assistance provided by the parties, the time spent, the 


receiver's knowledge, skill and experience, the diligence and thoroughness displayed, the 


responsibilities assumed, the results, and the costs of comparable services when perfonned in a 


prndent and economical manner. (per Stratton J.A. at p. 247). This list is not exhaustive and 


other factors may be material depending on the circumstances of the receivership: 


Confectionately Yours at p. 216. 


[141 Receiverships should be administered as economically as reasonably possible: BT-PR 


Realty Holdings Inc. v. Coopers & Lybrand, (1997] O.J. No. 1097 (Gen. Div. [Commercial 


List]). Farley J. put it in this way at para. 23: 


... Reasonably is emphasized. It should not be based on any cut rate procedures or 
cutting comers and it must relate to the circumstances. It should not be the 
expensive foreign sports model; but neither should it be the battered used car 
which keeps its driver worried about whether he will make his destination without 
a breakdown. 


[ 15] While the court detem1ines the reasonableness of the fees, courts are ill-equipped and 


should be reluctant to second-guess the considered business decisions made by a receiver, whose 


conduct is to be reviewed in the light of the specific mandate given to the receiver by the court: 


see, Royal Bank of Canada v. Soundair Corp. (1991), 4 O.R. (3d) 1 at 5-6 (C.A.). As Doherty 


.T.A. observed in Ravelston Corp. (Re), [2005] O.J. No. 5351 at para. 40 (C.A.): 


Receivers do not often have to decide whether to attorn to the criminal 
jurisdiction of a foreign court on behalf of those in receivership. While the 
specific decision Richter had to make was an unusual one, it was not essentially 
different from many decisions receivers must make. Receivers will often have to 
make difficult business choices that require a careful cost/benefit analysis and the 
weighing of competing, if not irreconcilable interests. Those decisions will often 
involve choosing from among several possible courses of action, none of which 
may be clearly preferable to the others .... The receiver must consider all of the 
available infonnation, the interests of all legitimate stakeholders, and proceed in 
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an evenhanded manner. That, of course, does not men that all stakeholders must 
be equally satisfied with the course of conduct chosen by the receiver. If the 
receiver's decision is within the broad bounds of reasonableness, and if it 
proceeds fairly, having considered the interests of all stakeholders, the court will 
supp01t the receiver's decision ... (Emphasis added). 


[ I 6] Against these principles, I turn to consider the Interim Receiver's mandate and the fees in 


issue. 


Mandate 


[17] EnerN01th became insolvent in Febmary 2007 in that it was unable to pay its debts 


generally as they became due despite the fact that the book value of its assets of about $14.5 


million far exceeded the book value of its liabilities of about $8.9 million. In the Receiver's 


view, as repo1ted to the court, this was almost entirely attributable to cash flow problems caused 


by the concurrent enforcement proceedings taken by Oakwell in Canada and India on the 


Singapore judgment. The Receiver found it plausible, based on infom1ation from management 


and Indian counsel that the KGPL shares could have a significantly higher value than its book 


value of $3.1 million in the relatively near term. EnerNorth's known creditors as at March 2, 


2007 were six secured creditors with claims of approximately $1.2 million and 46 unsecured 


creditors with claims of approximately $7.7 million. Oakwell, with a claim of $6.8 million, is 


EnerN01th's largest unsecured creditor, but ce1tainly not its only creditor. 


[18] From the outset, Oakwell viewed the proposal proceedings as a hopeless w1de1taking and 


Zwaig, a court-appointed officer, as an adversary and a proxy for EnerNorth management. Each 


accuses the other of adopting an adversarial approach, but I find nothing in the conduct of Zwaig 


to support Oakwell's view. Rather, I believe that Zwaig tried to adopt an even-handed and 


transparent approach. In my view, it was Oakwell that viewed the proceedings as an extension of 


its long and bitter litigation with EnerNorth and was unwilling to give Zwaig the time and 


breathing room it needed to give the restructuring of Oakwell a fair chance to succeed. As a 


result, the proposal proceedings and interim receivership were carried out in difficult 


circumstances, across several time zones, and in courts on two continents. 
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[19] Until March 16, 35 of the 41 days Zwaig was active as Proposal Trustee and Interim 


Receiver, Oakwell took the position that it was entitled to both direct the course of the 


insolvency proceedings in Canada and also realize on the KPGL shares in India in preference to 


other creditors, both secured and unsecured. By denying Zwaig access to the shares, Oakwell 


knew that it was preventing the possibility of a proposal. In both of its capacities, Zwaig was 


charged with a duty to stabilize the business, gather assets and significantly, as Proposal Trustee, 


to assist the debtor, EnerNorth, in making a viable proposal. Its duties and mandate as Receiver 


were tied to its duties and mandate as Proposal Trustee. As Proposal Trustee, Zwaig owed a duty 


to creditors, but also to the debtor to protect assets while value could be assessed and a proposal 


formulated. Its mandate was not to liquidate and in the opinion of the Receiver, a bankruptcy was 


not inevitable in light of EnerNorth's debt to equity ratio and the current liquidity of the lending 


market. 


[20] In N. T W Management Gray Ltd. (Re), [1994] O.J. No. 2700; leave to appeal to Ont.C.A. 


refused, [1995] O.J. No. 2684 (C.A.), Chadwick J. pointed out the difference between a trustee in 


bankruptcy and a proposal trustee: 


There is a distinction in the duties and responsibilities that a proposal trustee has 
in comparison to the trustee of a bankrupt estate. A proposal trustee has a limited 
statutory duty to the creditors and in the preparation of a formal proposal. (para. 
18) 


[21] Oakwell appears to take the position that Zwaig was mandated to act like a private 


liquidation receiver appointed for the benefit of Oakwell's claim or like a trustee in bankruptcy. 


This was not the case and Zwaig was not subject to the demands of Oak.well because it was the 


dominant creditor. No other creditor opposed the proposal proceedings. Had the Receiver 


obtained control of the KPGL shares, it might have secured financing allowing it to pay out 


Oakwell's claim as part of a proposal. Zwaig's dilemma was that the KPGL shares were 


deliberately withheld from its control by Oak.well. 


[22] Oakwell points out that Richter, the cmTent Trustee in Bankruptcy, has not demanded 


that Oakwell withdraw the Indian proceedings. It has not done this yet, but its mandate, to 


liquidate, is different as are the tools available to it. Fmiher, Richter is operating under the same 
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interim receivership order as Zwaig was, including language empowering it as Receiver to take 


possession of the KPGL shares and requiring everyone and particularly Oakwell to suspend 


proceedings in pursuit of the shares. 


(23] Oakwell offers s. 274 of the BIA as an answer to the preference argument advanced by 


Zwaig and argues that had it succeeded in realizing the KPGL shares, its claim would have been 


reduced accordingly in a bankruptcy. This argument overlooks that EnerNorth was not in 


bankruptcy at the time and that Zwaig was not appointed to liquidate assets and distribute 


proceeds. More importantly, s. 274 of the BIA is a failsafe equalization method meant to penalize 


abuse of jurisdictional advantage in the bankruptcy setting. It is not a substitute for the order of 


priorities set out in the Act. Oakwell was and is an unsecured creditor whose claim ranks pari 


passu with other unsecured creditors. It was the Receiver and not Oakwell that was appointed to 


manage EnerNorth's assets and had a duty to other secured creditors with claims that have 


priority. 


[24] At every step, Oakwell, was directly responsible for driving up the costs of 


these proceedings. When Oakwell for the first time stated in its motion materials that it would 


not seek a preference on the KPGL shares, this resolved a significant issue. Before this, the 


Interim Receiver may well have been criticized for not opposing Oakwell. At this point, Zwaig 


and its counsel recognized that continuing in the face of Oakwell's opposition to the proposal 


proceedings would result in burdensome costs that would not be fair and reasonable. In my view, 


the decisions made by the Receiver throughout were well within 'the broad bounds of 


reasonableness'. I tum then to the fees claimed. 


Fees 


(25] I am unable to reconcile the amount claimed for fees and disbursements as set out in 


paragraphs 31 and 38 of Zwaig's Reply Factum with the amount that appears on the amended 


chart that was forwarded to me after the hearing. I propose to rely on the chart and trust counsel 


will inform me if this is incorrect. I understand the arnount for which approval is sought, 


inclusive of GST, is $370,790.11. This represents approximately 2.5% of the book value of the 
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estate. Additional fees of $35,767.00 were incurred between March 22 and May 5, but are not 


claimed as well as some unbilled amounts. I have taken this into account. 


[26] I am satisfied that the rates charged by Zwaig and Bennett Jones for the activities 


undertaken are within industry practice and on a weighted average basis are comparable to those 


charged by Richter and its counsel, Chaitons. Mr. Benchetrit acknowledged that the rates are 


comparable, although questioned whether the time was excessive. There is no justification for 


reducing the hourly rates on the arbitrary basis proposed by Oakwell. 


[27] Neither is there any justification for attempting to second-guess the time spent. Oakwell 


relies almost exclusively on a comparison to the fees incurred by its counsel during the period 


February 27 to March 22. This is not relevant as Oakwell and its counsel were engaged in 


different tasks than the Receiver and its counsel. Zwaig and its counsel were engaged in 


administering proposal proceedings, seeking alternative financing to make a viable proposal, 


managing litigation efforts here and in India, responding to information requests, attempting to 


address Oakwell's concerns and preparing for its own motion to extend the stay of proceedings 


anticipating vigorous opposition. Oakwell did not infonn Zwaig or its counsel until the return of 


this motion that it would not fight this battle on March 7, but rather on March 21, the return date 


of its motion to tem1inate the proposal proceedings. 


[28] I do not propose to provide a detailed consideration of the individual Belyea 


factors. Taken collectively and applied to this receivership with particular regard to the dual 


mandate Zwaig performed in these unusual and challenging circumstances, I am satisfied that the 


fees for which approval are sought are fair and reasonable. Significant costs were incurred in 


initiating proceedings in India, but these costs have to be laid at the feet of Oakwell. lt is true that 


Zwaig hired multiple Indian counsel, but I accept that it did so given its unfamiliarity with the 


Indian legal system and on the advice of contacts in India. I am sceptical that Oakwell continued 


its execution proceedings as it says to protect the KPGL shares. This surfaced for the first time in 


its March motion materials. It is more likely that Oakwell intended to terminate the proposal 


proceedings in advance of the May return date for the hearing of the aid and recognition 


application in order to further its attempt to obtain a preference. Whether or not this was its 
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purpose, it did not withdraw its execution proceedings in the face of an in personam order of this 


court, thereby forcing the Receiver to take the steps it did. 


[29] I reject Oakwell's submission that Zwaig should be denied its fees or have them 


significantly reduced after Febmary 27 because its efforts did not result in a proposal. This 


would not only have a chilling effect on insolvency practice, but is clearly not the intent of the 


BIA. While one would expect that in the usual case, there will be a proposal, there is no 


principled reason to deny compensation where one does not materialize as each situation must be 


considered on its own individual circumstances. 


[30] In its Second Report, Zwaig repo11ed that "the major issue that has occupied the time and 


eff011s of the Trustee/Interim Receiver since its appointments is its dealings with Oak.well in 


respect of the Indian proceedings". In its Third Report, the Interim Receiver reported that it was 


"mindful of the cost, time and risk associated with protracted litigation over the KPGL shares". 


At all times, the court and Oak.well were made aware that there were costs, likely significant 


costs, associated with these activities. Oak.well was on explicit notice that its actions and position 


were incmTing costs to the estate. 


[31] Moreover, Zwaig engaged 111 other activities during the relevant period in its dual 


capacities as supp011ed by its detailed dockets and described in its four Reports to the court. 


During its sho11 restructuring period, Zwaig had discussions and meetings with thirteen finance 


and investment funds in Canada and the U.S. regarding obtaining strategic alternative financing 


for EnerNorth to satisfy its debts to its creditors. All potential financiers were clear that gaining 


possession and control of the KGPL shares was central to any financing. Zwaig and its counsel 


conducted the ordinary administrative tasks associated with a proposal in addition to the 


extraordinary task of litigating over the KPGL shares. 


[32] A distinction is drawn between receivers acting in the midst of litigation as was the case 


here and receivers acting in the ordinary course of liquidating assets. The comments of Lane J. in 


MacPherson (Trustee of) v. Ritz Management Inc., [1992] O.J. No. 506 (Gen. Div.) are apposite: 
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The pos1t1on of receiver appointed in the midst of a biner litigation is to be 
distinguished from one acting in the orderly liquidation of a business. The latter 
has far more control over events than the former. In the litigious situation, the 
receiver must often react to events over which it has no influence ... In such a 
case, a court-appointed receiver cannot be expected to function in an atmosphere 
of w1certainty as to payment of their reasonable accounts for responding to the 
acts of the contenders. 


[33] For these reasons, an order will issue approving the conduct and activities of Zwaig from 


February 9, 2007 to date; approving its fees and disbursements and those of its solicitors; and 


relieving, releasing and discharging it from its powers, duties and obligations as Interim 


Receiver. 


LAXJ. 


Released: November 14, 2007 
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1972 CarswellNB 14
New Brunswick Supreme Court


Fundy Forest Industries Ltd., Re


1972 CarswellNB 14, 21 C.B.R. (N.S.) 170, 7 N.B.R. (2d) 344


Re Fundy Forest Industries Ltd.


Dickson J.


Judgment: November 27, 1972


Counsel: D. Hashey, for trustee.
E. N. McKelvey, Q.C., for respondents.


Dickson J.:


1      This is an application by one R. Victor Barnett, the trustee acting in re a proposal of
Fundy Forest Industries Limited (herein called "the company") for an order requiring Mr. Thomas
Drummie and Mr. Dino Pappas, two solicitors practising at Saint John as members of the legal
firm of Messrs. Clark, Drummie & Co., to deliver up to him all records and documents belonging
to or pertaining to the company which may be in their possession or control. The solicitors oppose
the application and assert their right to continue to hold the documents which they have by virtue
of the existence of an alleged solicitor's lien in respect of unpaid legal fees, part of which are
attributable to services performed for the company before its proposal and part for the trustee in
the course of his administration of the proposal.


2      The application arises out of the circumstances hereunder related.


3      The company, which conducts a pulp manufacturing enterprise, in or prior to the spring of 1972
found itself in insolvent circumstances and on 28th April filed a proposal under the Bankruptcy
Act, R.S.C. 1970, c. B-3, naming therein as trustee for the purposes of the proposal the present
applicant. On the same date Mr. Barnett was, presumably under the authority of s. 29 of the Act,
appointed by the Court as an interim receiver and under the order of appointment was authorized
and directed to take possession of the property of the company including its books and records.
On 20th July 1972 the proposal was approved by the Court. Since then the company's operations
have been continued under the supervision of the trustee and with substantial financial assistance
from the government of the province.
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4      On 15th August an amended proposal was filed which, after approval by the creditors, was on
26th October approved by the Court. Recently efforts were made by the trustee, acting on behalf
of the company and its creditors, to effect a sale of the assets but no acceptable bids were obtained.
More recently an offer has been made which would involve a reorganization of the company and
the provision of some three million dollars as additional capital. The trustee represents that this
offer cannot be further pursued without his acquiring possession of the documents and records
which remain in the possession of Mr. Drummie. These include the minute books, title documents,
shareholders' register and records, certain financial records, etc. At the present time the company
is operating at a very substantial monthly loss and appears headed for bankruptcy should it not be
found possible to consummate some new arrangement.


5      At the date of the first proposal Mr. Drummie's firm was owed about $15,500 in unpaid
solicitor's fees. Subsequent to the proposal the firm has been called upon to render further services.
For those provided in May and June the firm was paid about $2,000 by the trustee out of funds
then available to him. Further services have since been rendered which bring the total outstanding
account to about $17,400. It is not clear that a solicitor's lien would attach in respect of this whole
sum as a portion of the charges billed are in respect of the services and expenses of Mr. Pappas,
acting not strictly in a legal capacity but as an officer, namely, as secretary, of the company. It is
however obvious that at common law the solicitors do have a solicitor's lien in respect of at least
some substantial portion of their account. I may also say in passing that it is not completely clear
from the material before me that all of the books and records have come into the possession of the
solicitors in the course of the rendering of legal services, as it would seem just as possible that,
for instance, the minute books and shareholders' records have been held by Mr. Pappas not as a
solicitor but as an officer, or very possibly were maintained only in the firm's chambers by virtue
of the fact that the company was permitted to maintain its head office in the same quarters.


6      In my view the present issue is resolved by the provisions of s. 12(2) of the Act relating to
the business and powers of trustees. That subsection provides:


(2) The trustee shall, as soon as may be, take possession of the deeds, books, records and
documents and all property of the bankrupt and make an inventory, ...


7      It seems to me clear that s. 12, following as it does immediately after s. 11 wherein are
prescribed the official names of trustees whether acting in bankruptcy proceedings or with respect
to a proposal, must be taken as prescribing the duties and powers of a trustee under a proposal
as well as a trustee in bankruptcy. This view is reinforced by two circumstances. Firstly, s. 12 is
contained in Pt. I of the Act, whereas Pts. II and III respectively pertain particularly to receiving
orders and assignments and to proposals. Secondly, s. 46(1) in Pt. III provides:


46. (1) All the provisions of this Act, in so far as they are applicable, apply mutatis mutandis
to proposals.
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8      It would appear just as essential that a trustee have recourse to the books and other documents
of the company in the administration of a proposal as it would in the case of administration of a
bankruptcy under a receiving order or assignment.


9      It seems well settled that a solicitor's lien, being merely a passive one, ought not to be permitted
to hamper a trustee in dealing with an insolvent estate. See Re Motherwell (1920), 2 C.B.R. 128,
21 O.W.N. 108, 62 D.L.R. 130, varying 1 C.B.R. 497, 20 O.W.N. 306; Re Walkerville Fuel &
Supply Co. (1932), 13 C.B.R. 447 (Ont.).


10      I therefore direct that the solicitors involved deliver up forthwith to the trustee those books
and documents referred to in the applicant's affidavit filed on this application, the same however
to be received and held by him subject to whatever lien the solicitors may have.


11      The question of when the books etc. should be returned to the solicitors presents some
difficulty. Rule 64(4) of the Rules under the Bankruptcy Act provides:


(4) Documents that are subject to a lien of a solicitor shall be returned to the solicitor upon
completion of the administration of the estate to which the documents relate.


12      This Rule seems to me quite clearly intended to relate to documents the possession of
which is delivered to a trustee in bankruptcy. I cannot see that it connotes that in the case of
a proposal, the administration of which may and invariably does require a long and protracted
period, the documents should be held until the terms of the whole proposal have been completely
consummated. In the instant case I will direct that within six months of this date or within 30 days
of the filing of any further amended proposal, whichever is the earlier, the documents shall be
returned by the trustee to the solicitors. This is not to preclude the taking of proceedings by either
party in the interim to have determined the exact nature and scope of the solicitor's lien should
that be found necessary. Nor is the requirement for the return intended to restrict the trustee in his
obvious duty of seeing to the recording of any lease or other document which may not earlier have
been recorded. I may point out that even under the present proposal the solicitors will be entitled
to recover their fees for services rendered the trustee in priority to certain other claims against
the company, and the question of payment of their earlier fees is one which can always be raised
when the Court is asked to approve any revised proposal should that revised proposal not make
adequate provision therefor.
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The judgment of the court was delivered by Décary J.A. [translation]:


1      What, according to the Federal Court Act and Federal Court Rules, are the powers of a sheriff
appointed by the Quebec authorities when seizing and selling an immovable by judicial authority
in his or her capacity as sheriff of the Federal Court? Where an immovable is the subject of a
proposal after being seized, must a judicial sale thereof be vacated to the detriment of a purchaser
in good faith even though no notice of stay appears to have been served on the sheriff before the
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sale? These are the basic questions raised by these two appeals from the decision of a motions
judge reported at (1992), 56 F.T.R. 82.


Background


2      On the strength of a favourable judgment of the Federal Court ("the Court") in a patent case
against Les Systèmes de drainage modernes Inc. ("SDM"), Hancor Inc. and United Extrusions
Limited ("Hancor") obtained a writ of fieri facias ("the writ") from the Court and seized an
immovable belonging to SDM.


3      After the seizure, SDM lodged a proposal with the trustee Caron Bélanger Ernst & Young
Inc. ("the trustee") and the said proposal was accepted by the creditors, including the judgment
creditor Hancor and the secured creditors Laurentian Bank of Canada and Laurentian Trust of
Canada ("Laurentian"), and approved by the Superior Court of Quebec.


4      Due to a host of errors and misunderstandings that are outside the scope of the case before
the Court, 1  the immovable under seizure was subsequently sold by the sheriff Gilbert Forest ("the
sheriff") in a judicial sale and awarded to purchasers, namely 118353 Canada Limited and 167899
Canada Inc. ("the purchasers"), whose good faith was not challenged in this Court.


5      Essentially on the basis that the judicial sale had been conducted in a manner contrary to the
Bankruptcy Act 2  as it read prior to the 1992 amendments 3  and in contravention of the essential
conditions and formalities prescribed by the Quebec Code of Civil Procedure, three motions to
vacate the sheriff's sale were filed, one by SDM and the trustee, a second by Hancor and a third
by Laurentian. The motions judge allowed the three motions, not on the grounds alleged therein,
which he dismissed, but on the ground, raised for the first time at the hearing, that the method
chosen by the sheriff to carry out the seizure and sale, which is recognized under Quebec law, is not
authorized by the Federal Court Act 4  and Federal Court Rules. The sheriff and the purchasers each
appealed the decision and the two appeals were joined for the purposes of hearing and judgment.


6      The argument in this Court was limited to the two questions I asked at the outset of these
reasons and to questions incidental thereto.


Question 1: Were the seizure and judicial sale of the immovable carried out by a person with
the authority to do so under the Federal Court Act and Federal Court Rules?


7      The facts relevant to this part of the case are not in dispute. On October 10, 1991, at Hancor's
request, a writ of fieri facias was issued by the Court in Toronto to the "Sheriff of the District
of Beauharnois". On November 7, 1991 Hancor's Montréal counsel sent a copy of the writ to his
usual bailiffs, Villeneuve et associés, to have them seize the immovable. On November 11, 1991
the bailiff Sylvain Trudel, a member of Villeneuve et associés, visited the sheriff of the district of
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Beauharnois, Gilbert Forest, and gave him the writ. The sheriff then instructed the bailiff Trudel
to seize the immovable, writing the following words on the back of the writ:


[TRANSLATION]


Valleyfield, November 11, 1991


Instructions to bailiff Sylvain Trudel


To seize and sell


(signed) Gilbert Forest, Sheriff


[N.B.: the words "and sell" on this standard form were crossed out by hand]


8      On November 14, 1991 the bailiff Trudel seized the immovable.


9      On January 11, 1992 the sheriff inserted a notice of public sale in the Gazette officielle du
Québec. On January 27, 1992 he sent the said notice to the Vaudreuil registry office. On February
2, 1992 he inserted the notice in a local newspaper.


10      On March 10, 1992 the sheriff instructed another bailiff, Jacques De Repentigny, to sell the
immovable in a judicial sale, which he did that very day. After the sale, the bailiff gave the sheriff
the minutes of the sale, his report and the cheque issued by the purchasers. On March 30, 1992
the sheriff completed his own report, in which he certified that he had seized the immovable and
that on March 10, 1992 he had offered it for sale by auction and awarded it to the two purchasers
jointly and severally.


11      According to the evidence, this procedure (with the probable exception of the delay in
preparing the sheriff's report) is that ordinarily followed by counsel, bailiffs and the sheriff in the
district of Beauharnois and is in all ways consistent with the requirements of Quebec law.


12      The trustee and Laurentian argued before the motions judge that the said procedure was
contrary to the requirements of the Federal Court Act ("the Act" in this first part) and Federal
Court Rules ("the Rules"). The motions judge agreed with them.


13      The motions judge relied basically on subsection 55(5) 5  of the Act and Rule 360 6  in
concluding that although the writ had been directed to the sheriff of the district of Beauharnois, the
said sheriff, though there was no evidence that he was unwilling to act, instead decided to instruct
the bailiff Trudel to seize the immovable and the bailiff De Repentigny to sell it in a judicial sale.
In asking a bailiff to act for him, the sheriff is alleged to have usurped a power of delegation which
is conferred on sheriffs by Quebec law but which they do not possess when acting as officers of
the Federal Court under the Rules of this Court. Thus, the seizure and judicial sale are alleged to
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have been carried out by a bailiff to whom the writ was not directed and who was not authorized
under federal law to carry out a seizure and judicial sale.


14      In my opinion, the motions judge was on the wrong track in his interpretation of the facts,
the applicable provisions and the intent underlying those provisions.


15      It can be seen from a joint reading of subsections 13(1) and (2) of the Act 7  that if no sheriff of
the Federal Court has been appointed by the Governor in Council for the district of Beauharnois —
which is the case — the sheriff appointed by the provincial authorities in the said district becomes
ex officio the sheriff of the Court. 8  Thus, in the case at bar, the responsibilities of a sheriff of the
Court were conferred on the sheriff Forest in addition to those already incumbent on him under
provincial law.


16      One of the responsibilities he inherited in his capacity as sheriff of the Court is that, provided
for in subsection 55(4), 9  of executing the process of the Court that is directed to him.


17      According to subsection 56(3), 10  unless otherwise provided by the Rules, the sheriff is to
execute all writs of execution "as nearly as possible in the same manner as similar writs or process,
issued out of the superior courts of the province in which the property to be seized is situated, are,
by the law of that province, required to be executed. ..."


18      Article 660 of Quebec Code of Civil Procedure provides that a writ of seizure of immovables
"is executed by the sheriff himself or by one of his officers". Furthermore, section 2 of the Sheriffs'
Act 11  confers on every sheriff "the selection of the bailiffs to be employed by and to act for him
in the several districts of Quebec," and section 1 of the Bailiffs Act 12  provides that a bailiff is
an officer "empowered to serve written proceedings issuing out of any court, carry out judicial
decisions that are executory and perform any other duty devolving upon him by law."


19      It unquestionably follows that "provincial" sheriffs who act as sheriffs of the Federal Court
may, unless otherwise provided by the Rules of this Court, execute writs of execution in the same
manner as the writs they execute in performing their usual duties.


20      It has been established in the instant case that the writ was directed to the sheriff of the district
of Beauharnois. It was adduced in evidence that the sheriff executed the writ in the same manner
as he executes any writ directed to him, that is, by asking a bailiff to act for him. In my view, that
constitutes both execution of the writ by the sheriff to whom it was directed within the meaning
of subsection 55(4) of the Act and execution in the manner permitted by subsection 56(3), that
is, in the same manner as similar writs are required to be executed by the law of Quebec. Thus,
the motions judge committed his first error in concluding that the sheriff lacked the power to act
through bailiffs. That error led to a second, which we will now discuss.
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21      Once subsection 55(4) comes into play, subsection 55(5) and its complement, Rule 360,
are no longer applicable. Those two provisions concern cases in which the writ cannot be directed
to a sheriff or where the sheriff is unwilling to act. Since that is not the case here, the motions
judge could not rely on subsection 55(5) and Rule 360 to find that the sheriff lacked the power
to act in the circumstances.


22      If there were any doubt, and in my view there is none, it would still be necessary to interpret
the word "executed" in subsection 55(4) in a manner that reflects the acknowledged intention of
the federal authorities. The clear purpose of subsections 13(2) and 56(3) of the Act and Rule 5 13


is to ensure that the federal and provincial schemes of execution are complementary and to fill
any possible gaps by resorting where necessary to the provincial schemes. These provisions are all
invitations to the Court to refrain from inflexibility and adopt the interpretation that best facilitates
the integration of the two schemes.


23      The reasons for this are easy to explain. The Federal Court is in a way a court of exception
that was grafted onto the existing network of superior courts. Its judgments have significant civil
implications and it is essential, if they are to be understandable to litigants and if these implications
are to be at all uniform, for execution procedures to be as similar as possible to those of the superior
courts. This is all the more essential in that the Court as a general rule uses officers of the court
appointed, and the seizure and judicial sale machinery established by, provincial authorities. Thus,
reasons of administrative convenience as much as of certainty in civil rights matters have led the
federal government to rely for all practical purposes on provincial practices.


24      The arguments revolved, wrongly in my view, around the concept of implied delegation of
power. There was strictly speaking no such delegation in the case at bar. According to subsection
13(2) of the Act, the provincial sheriff is a sheriff of the Court. According to the very words of
section 2 of the Sheriffs' Act, the bailiff acts for the sheriff and not in his or her place. The seizure
was made by the bailiff Trudel in his capacity as an officer of the sheriff. The sale was carried out
by the bailiff De Repentigny in his capacity as an officer of the sheriff. In both cases, the power
exercised was that of the sheriff even though it was exercised by the bailiff.


25      Finally, the solution adopted by the motions judge, which was proposed by the respondents,
is impracticable. It places obligations — those of personally seizing everything and selling
everything in a judicial sale — on Quebec sheriffs, the very persons to whom subsection 13(2) of
the Act entrusts the task of executing such writs, obligations that they do not perform in the course
of their everyday duties. At the same time, it places constraints on the machinery established by
provincial authorities, which the federal government is employing, that the provincial authorities
cannot be assumed to have intended to apply thereto. I cannot adopt an interpretation that might
paralyse the system. Thus, I consider the following comments by Monnin J.A., which Dickson J.
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(as he then was) adopted in Purolator Courier Ltd. v. Manitoba (Motor Transport Board), 14  to be
relevant even though made in a different context:


I must assume that this federal legislation which was purely a delegation of federal powers to
the various provincial transport boards, expects these boards to operate in their usual manner
and no more. If such were not the case, it would lead to ridiculous situations and I am not
prepared to find that Parliament of necessity desired ridiculous situations.


26      I accordingly conclude that in the case at bar the provincial law and federal law are
complementary rather than inconsistent and that the motions judge erred in holding that a judicial
sale carried out by the sheriff in conformity with the requirements of Quebec law and federal law
was invalid.


27      This argument of the respondents was accordingly unfounded.


Question 2: Where an immovable is the subject of a proposal after being seized, must a judicial
sale thereof to a purchaser in good faith be vacated?


28      The respondents relied on both the Quebec Code of Civil Procedure and the Bankruptcy
Act ("the Act" in this second part). They submitted, in short, that the sheriff had been informed of
the settlement in progress or of the settlement between the parties, that the parties had reached an
agreement and the debt had been extinguished at the time of the judicial sale and that, however
that may be, the filing of a proposal resulted automatically in a stay of the execution proceedings,
and they argued that these were all grounds for vacating the sheriff's sale.


29      The seizure was made on November 11, 1991 by the sheriff Forest acting through
the bailiff Trudel. On December 3, 1991 Laurentian registered at the Vaudreuil registry office
[TRANSLATION] "a notice of default and declaration of payment due which have the effect of
rendering all securities created under the deed of trust enforceable" in respect of the immovable
under seizure. On December 4, 1991 Laurentian filed in the Registry of this Court in Montréal a
"motion for a stay of execution by writ of fieri facias" and an "opposition to seizure in execution",
which were to be presented on December 9, 1991.


30      On December 6, 1991 SDM made a proposal to its creditors under Part III of the Bankruptcy
Act and appointed Caron et associés trustee therefor. That same day, the trustee served a "notice
of stay of proceedings" pursuant to section 69 of the Bankruptcy Act on counsel for SDM, the
Registry of the Federal Court and the bailiff Trudel.


31      On December 9, 1991 Laurentian withdrew its motion to stay and opposition in view of
the filing of SDM's proposal.
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32      On January 20, 1992 SDM filed an amended proposal, which was duly accepted by the
creditors that same day on the condition, inter alia, that SDM and Hancor enter into an agreement
and that Hancor [TRANSLATION] "release all seizures of SDM's assets". Hancor and Laurentian
were represented at that meeting.


33      As agreed on January 20, 1992, Hancor and SDM discharged each other on February 26,
1992 in respect of all past, present or future claims resulting from the events related in the record of
the Court and Hancor released all its seizures of SDM's assets. On February 28, 1992 the Superior
Court of the district of Beauharnois approved the amended proposal of January 20, 1992.


34      Then, on March 10, 1992 the sheriff sold the immovable in a judicial sale.


(a) Knowledge of the agreement by the sheriff


35      It is clear from the evidence, and the finding of fact by the motion judge in this respect is
unassailable, that neither the sheriff nor the purchasers


were told before the sale of the existence of a proposal, that a notice to stay was sent to them
or even that an agreement signed by all the parties had been definitely concluded ending the
matter. 15


36      It can of course be seen from the evidence that the corporation's president, Mr. Kohen, had
contacted the sheriff's office on February 3, 1992 to complain about the notice of sale; however,
Mr. Kohen did not mention the existence of a proposal but merely asked that the sale be halted on
the ground that [TRANSLATION] "everything had been settled". The sheriff's deputy with whom
he spoke simply said that she [TRANSLATION] "had nothing in the file indicating that it was
settled" and asked him to [TRANSLATION] "contact his lawyers to have them send us a release,
or else the sale would take place".


37      Similarly, one of Hancor's counsel testified that he too had telephoned Ms. Veillette in
early February 1992 to inform her of the proposal, but Ms.Veillette denied taking part in any
conversation whatsoever with counsel concerned. The finding by the motions judge that the sheriff
had not been informed of the existence of a proposal suggests that the judge did not accept counsel's
testimony.


38      In view of the evidence, which I must say is overwhelming, that the trustee and the counsel
for SDM, Hancor and Laurentian quite simply, due to a misunderstanding, failed to tell the sheriff
what was going on and in particular to serve any document whatsoever on him, the respondents
fell back in desperation on the fact that the notice of stay of December 6, 1991 had been served
on the seizing bailiff Trudel.
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39      If, they submitted at the hearing, the Court were to conclude (which it did in the first part) that
the bailiff Trudel had seized the immovable in his capacity as a sheriff's officer, it would follow
that the service on that officer of the notice of stay on December 6, 1991 was equivalent to service
on the sheriff himself.


40      I do not find this argument convincing. It is the sheriff who is responsible for executing the
writ and the Quebec Code of Civil Procedure provides that any notice concerning its execution
must be sent to the sheriff himself. A party may not confer on a bailiff a mandate to represent
the sheriff that only the sheriff himself may confer. Furthermore, in the case at bar the bailiff
Trudel had been authorized by the sheriff to act for him only in respect of the seizure (moreover,
Hancor's counsel had asked the bailiff only to seize the immovable). Once the seizure had been
completed, he ceased to be a sheriff's officer. At any rate, he was definitely not a sheriff's officer
for the purposes of the judicial sale.


41      Furthermore, that is what Hancor, SDM and the trustee themselves understood to be the case.
It was to the office of the sheriff that the president of SDM complained by fax and telephone on
February 3, 1992. It was from the sheriff's office that Hancor's counsel received the notice of sale
and it was that office that he claims to have telephoned. Another of Hancor's counsel attributes the
publication of the notice to [TRANSLATION] "a clerical error by the sheriff". SDM's Montréal
counsel was also aware of this, since the draft release he prepared on January 24, 1992 contained
a notice to the sheriff of Beauharnois. 16


42      The trustee was also aware of this since, even though it had served the notice of stay on the
bailiff Trudel, it can be seen from the testimony of its administrator, Ms. Vincent, that the notice of
stay had intentionally not been given to the sheriff for two reasons: the first was that the proposal
did not confer possession of the seized assets on the trustee, which was merely an intermediary
between SDM and its creditors, and the second was that [TRANSLATION] "[Hancor's] counsel
had already been told to halt the proceedings and it had in fact been agreed that [counsel concerned]
would terminate those proceedings".


43      In short, nobody ever thought that the notice of stay had been served on the sheriff and
that the sale had accordingly been suspended. On the contrary, it can be seen without a shadow
of a doubt from the evidence that everyone was aware that the sheriff was preparing to hold the
sale and that it was he who had to be contacted to prevent it. No such action was taken and the
sheriff was never told.


(b) The agreement between the parties and vacating of the sale


44      The Supreme Court of Canada recently noted that: 17
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... while it remains possible, it is only exceptionally that the vacating of sales at law will be
permitted and then, only on limited and enumerated grounds. Those exceptions are found in
arts. 698 and 699 C.C.P. ...


This rule suffers few exceptions. A sale based upon a judgment or a seizure which is null may
be vacated. ... Similarly, a sale made super non domino, that is, of property which does not
belong to the debtor but to a third party, may be vacated. ...


In summary, then, once a sheriff's sale has taken place, it is only exceptionally and on very
limited grounds that it can be set aside.


45      A comparison of the grounds for opposition, annulment and vacation in respect of seizures
in execution of immovable property is especially revealing of the National Assembly's intention:
there are more grounds for annulling a seizure than there are for vacating a sale. Moreover, the
further one gets from the seizure and the closer to the sale, the fewer the possibilities of stopping
the process and the smaller the number of persons who may do so.


46      Thus, a judgment debtor and a third party with a sufficient interest may oppose and ask for
the annulment of the seizure of an immovable on the following grounds: 18


(1) on the ground of an irregularity in the seizure, which causes him a serious prejudice ...


(2) on the ground of the property being exempt from seizure;


(3) on the ground of the extinction of the debt;


(4) on any other ground of a nature to affect the judgment sought to be executed.


However, and in my view this is a decisive indication of the National Assembly's intention, such
an opposition must be served at least ten days before the date fixed for the sale or else it cannot
stop the sale "except upon the order of the prothonotary ... for sufficient cause." 19


47      A sheriff's sale may be vacated at the instance of any interested person: 20


(1) If, with the knowledge of the purchaser, fraud was employed to keep persons from bidding;


(2) If the essential conditions and formalities prescribed for the sale have not been observed;
but the seizing creditor cannot vacate the sale for any irregularity attributable to himself or
his attorney.


48      Thus, where the grounds for annulment are known prior to the sale and are unrelated to the
sale as such, the lateness of the opposing parties may be fatal to them: if they fail to come forward
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at least ten days before the sale they are taking a great risk; if they come forward after the sale, it
is generally too late. Furthermore L'Heureux-Dubé J. stated the following in Garcia: 21


The requirement that the party who opposes a sale must do so before the sale takes place is
very well established in Quebec. ...


She also made an impressive inventory of judgments in which opposing parties had lost their rights
by failing to act and repeated the following comment by Taschereau J. in McGregor v. Canada
Investment & Agency Co.: 22


... Assuming that he had rights to this property the appellant has lost them by the sheriff's
sale. Vigilantibus non dormientibus subvenit lex.


49      The respondents asked this Court to follow, as a "trend in the case law", certain Quebec court
judgments that allowed motions to vacate a sheriff's sale on the ground that there was an agreement
between the parties at the time of the sale and that the debt was extinguished. The judgments to
which they referred the Court are: Rossie v. Gosselin (1978), [1979] C.S. 273 (Que.); Blanchette
v. Vertu, unreported,(January 13, 1983), Doc. S.C. St-François 45005-000562-815 (Que. S.C.),
SOQUIJ No. 83-217; Stebenne v. Banque de commerce canadienne impériale, [1982] C.S. 884
(Que.); and Sauvegarde, Cie d'assurance-vie v. Tapis Laberge Inc., [1983] C.S. 835 (Que.).


50      I note at the outset that none of them were mentioned by L'Heureux-Dubé J. in Garcia
as examples of exceptional cases on the vacating of sheriff's sales. I am not sure, therefore,
that they constitute a "trend in the case law" with precedential value. However that may be, the
circumstances of those cases are not really comparable to those of the case at bar.


51      In Rossie and Stebenne, the sale was suspended by the sheriff at the request of the parties, but
the judgment creditor then unilaterally ordered the sheriff to continue the execution proceedings.
In Blanchette, the purchaser knew about the agreement between the parties. In Sauvegarde, the
sheriff held the sale after announcing that it was being vacated.


52      In the case at bar, however, various avenues were open to the respondents well before the sale.


53      Thus, the parties to the seizure, namely Hancor and SDM, could under article 673 C.C.P.
have consented to the suspension of the sale. While it is true that they wanted to do so, they did
not do what was necessary to give effect to their consent. As the motions judge held, it is not
enough that the parties consent, as the sheriff still has to be informed of their consent, and it can be
seen from the evidence that he was not. It must not be forgotten that the sheriff is ordered by the
Court to sell the immovable ("the writ ... orders the sheriff" (C.C.P., art. 660)). I cannot conceive
that article 673 C.C.P. provides for the automatic suspension of a sale where the parties consent
without the sheriff's knowledge. A party could probably ask for a sheriff's sale to be vacated on
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the ground that the sheriff wrongly refused to suspend the sale, 23  but I do not see how a sheriff
could wrongly refuse to suspend if the parties have not asked him to do so. Article 673 C.C.P.
does not require that the sheriff take the initiative to suspend a sale he or she is required to hold
by court order: quite the contrary.


54      Similarly, SDM and its creditors could on the strength of a duly approved proposal have
opposed the sale ten days before it took place or, with leave, within a shorter period before it took
place. They did not do so.


55      I make no secret of the fact that it would be tempting from the point of view of equity
to give one more chance to parties each of whom believed in good faith that the sale would not
take place because there was no longer any reason for it and who failed, as a result of confusion
and blundering, to take the necessary action to stop it. But the law is there, and it seeks to protect
a person, the purchaser, who also acted in good faith and, above and beyond the interests of the
parties to the case, to preserve what Pigeon J., in Anjou (Ville) v. C.A.C. Realty, 24  called the
"principle of the inviolability of judicial sales".


56      I do not think that this is an exceptional case of the type to which L'Heureux-Dubé J. alluded
in Garcia. The seizure was valid. The judgment pursuant to which the seizure was made was
valid. The immovable sold by judicial authority belonged to the judgment debtor. Furthermore,
the purchaser acted in good faith, the sheriff's conduct was beyond reproach and the alleged
irregularity, if it is an irregularity, existed long before the date fixed for the sale and was due
solely to the misunderstanding that arose between the judgment creditor, the secured creditor, the
judgment debtor and the trustee. I note that, where the judgment creditor is concerned, I could not
have allowed its motion even if I had found that there was an irregularity, as article 698 C.C.P.
bars it from availing itself of an irregularity attributable to itself.


57      This second argument must fail in so far as it is based on the provisions of the Quebec Code
of Civil Procedure. The respondents have only one other chance: the Bankruptcy Act.


(c) The stay of proceedings and section of the Bankruptcy Act


58      Subsection 69(1) of the Bankruptcy Act reads as follows:


69.(1) On the filing of a proposal made by an insolvent person or on the bankruptcy of
any debtor, no creditor with a claim provable in bankruptcy shall have any remedy against
the debtor or his property or shall commence or continue any action, execution or other
proceedings for the recovery of a claim provable in bankruptcy until the trustee has been
discharged or until the proposal has been refused, unless with the leave of the court and on
such terms as the court may impose.
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The respondents argued that a proposal results in an automatic stay of proceeding, that this stay
bars a judgment creditor from having property belonging to the debtor sold in a judicial sale and
that any judicial sale of such property is null regardless of whether or not the sheriff has been told
about the proposal.


59      The purchaser countered this by arguing that subsection 69(1) does not provide for an
automatic stay or that at the very least the stay cannot be set up against a purchaser. It added on the
basis of subsection 66(1) 25  of the Act that the protection granted by section 73 26  to purchasers
in good faith in respect of a bankruptcy should also be granted to them in respect of a proposal.


60      Thus, the resolution of a case in which a judicial sale takes place in respect not of a bankruptcy
but of a proposal depends on the interpretation of sections 66(1), 69(1) and 73 of the Act.


61      The substance of the debate is quite simple.


62      Subsection 69(1) applies, by its very wording, to both a proposal and a bankruptcy. The
generality of the stay of proceedings under this subsection is established; the courts do not allow
a creditor, by enforcing an individual remedy, to frustrate the Bankruptcy Act and for his or her
own benefit unjustly reduce a debtor's estate by continuing execution proceedings without leave
of the court. 27


63      Section 73, which according to its wording applies only to bankruptcy, moderates
substantially the scope of the stay under subsection 69(1). If, in spite of the prohibition imposed
on him or her by subsection 69(1), a creditor nevertheless proceeds to execute the judgment and if
the officiating sheriff has not at the time of the sale received a copy of the assignment certified by
the trustee as a true copy thereof, the judicial sale will nevertheless be valid, the purchaser in good
faith will retain his or her title and the sheriff may only, to the detriment of the judgment creditor,
deliver the proceeds of the sale to the trustee. 28


64      It was in my view quite unnecessary for certain courts to expatiate upon the absolute or
relative nature of the stay of proceedings under subsection 69(1). The question is fine in theory
but is in practice resolved less by quashing execution proceedings unlawfully undertaken by a
creditor than by delivering the proceeds of those proceedings to the trustee or the general body
of creditors. 29


65      In view of section 73, it should be pointed out that: (1) it is not the fact of bankruptcy that
bars the sheriff from holding the sale or, if the sale has been held, requires him or her to deliver the
proceeds of the sale to the trustee, but the notice the sheriff receives; as long as the sheriff is not
notified in the prescribed manner, he or she is not only under no obligation to suspend the sale but
has no right to do so; 30  (2) it is not necessary that the trustee give the prescribed notice per sonally,
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as subsection 73(2) merely requires that a copy of the assignment certified by the trustee as a true
copy thereof be sent to the sheriff without specifying who must send it; and (3) the only obligation
imposed by subsections 73(2) and (3) is the requirement that the sheriff deliver the property to
the trustee if he or she receives the notice before the sale or deliver the proceeds of the sale to the
trustee if the notice is received after the sale. 31


66      Since section 73, unlike section 69, refers only to "property of a bankrupt" and "an act
of bankruptcy", it remains to be determined whether the scheme of subsection 66(1) protects the
rights of a purchaser in good faith where, unknown to the sheriff, a proposal is filed before the sale
in the same way as if there were a bankruptcy and assignment of the property to the trustee.


67      The wording of subsection 66(1) has rightly been criticized by Professor Albert Bohémier
in Faillite et Insolvabilité. 32  Parliament should, in so far as is possible, indicate in a statute what
provisions apply to a given situation. By leaving it up to the courts to decide what provisions of the
Bankruptcy Act apply in the case not of a bankruptcy but of a proposal, Parliament opened the door
to uncertainties inconsistent with the economic stability that the Bankruptcy Act is nevertheless
intended to promote.


68      According to a common interpretation discussed by Professor Bohémier, it is necessary to
start from the idea that the fundamental distinction between a bankruptcy and a proposal lies in
the fact that the debtor loses possession of his or her property in a bankruptcy but generally retains
it in the case of a proposal, and accordingly to interpret subsection 66(1) to mean that only those
provisions of the Act that may apply regardless of whether or not the debtor loses possession are
applicable mutatis mutandis to a proposal.


69      However, this approach causes a problem in the case of section 73. As Professor Bohémier
noted:


[TRANSLATION]


There are cases involving a composition, which are clearly debatable, in which the courts
have refused to apply sections 70 and 73 B.A. mutatis mutandis to a proposal other than a
proposal-assignment expressly authorizing the trustee to act. To circumvent this problem, it
is advisable to appoint an interim receiver (s. 47 B.A.) and confer on him or her the right to
take possession of the seized property. ... 33


70      It is enough to note that a proposal leads directly to a bankruptcy in the event of a refusal
by the creditors (subsection 57(1) of the Act), a default in performance (paragraph 42(1)(i) of the
Act) or an annulment (subsection 63(4)) to wonder about the fate of a judicial sale that takes place
before the refusal, default or annulment or is itself the cause of the default or annulment. Would
the purchaser's title be valid in the case of a bankruptcy, invalid in the case of a proposal and valid
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in the case of a proposal that has become a bankruptcy? Such a result would to say the least be
inconsistent.


71      It is in my view possible to avoid such inconsistency by giving subsection 66(1) an
interpretation that is more liberal than the one proposed in the past and that corresponds more
closely to the particularly general wording of that subsection.


72      The words used by Parliament are significant. "All the provisions", "in so far as they are
applicable" and "with such modifications as the circumstances require". Parliament was aware of
the theoretical and practical differences between the scheme of bankruptcy and that of proposals.
Whether due to indolence or economy, it did not consider it necessary for the provisions it has
passed in respect of bankruptcy to be repeated in or adapted to the case of proposals. At the same
time, however, it was very careful to say — at least that is how I understand the words it used —
that all the provisions of the Act apply to proposals in so far as they can be applied. In other words,
it wanted the courts to find a way, above and beyond their obvious differences, to harmonize the
rules applicable to bankruptcy with those applicable to proposals in so far as is possible. It did not
say that this must be done at any price: there are cases in which it will not be possible. However,
it did say that an attempt must be made to do so on a case-by-case basis and that those involved
in this harmonization effort must not hesitate to use their imaginations. Parliament has invited the
courts to participate in a process of intelligent harmonization and adaptation, not one of blindly
literal application.


73      The adoption of this approach sheds considerable light on the situation. In section 69,
Parliament was concerned solely with the in terests of creditors and debtors. In section 73 (and in
section 75, 34  which is irrelevant here), it was concerned primarily with the interests of purchasers
in good faith, while at the same time conferring on creditors, debtors and trustees the right to
block the seizure and sale. Parliament clearly intended to protect purchasers where, unknown to
themselves and to the sheriff, they venture into the minefield of bankruptcy and insolvency.


74      I see nothing in this protection accorded to the purchaser in good faith that depends on
whether the debtor or the trustee was in possession of the property sold. In other words, the debtor
not being in possession of the property does not change the fact that the intention was to protect
the purchaser's title. Indeed, it would be surprising if the judicial sale were valid where the debtor
is not in possession of the property sold and invalid where he or she is in possession. It is true that,
since this section was drafted in terms of bankruptcy, the obligations it imposes on the sheriff are
expressed in a context in which it is a trustee who is in lawful possession of the bankrupt's property
and the proceeds of the sale must be delivered to the trustee. However, that is the very challenge
faced by the courts under subsection 66(1): is it possible to disregard these concepts proper to a
bankruptcy and adapt them to a proposal?
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75      I am all the more comfortable in believing that there is no objection in theory to applying
section 73 to a proposal in that the Act itself, in subsection 63(2) on the annulment of a proposal,
confirms the validity of a sale made in pursuance of the proposal.


76      Furthermore, this interest displayed by Parliament in purchasers in good faith is very much
in line with its policy, as defined in subsection 72(1) of the Act, not to


... abrogate or supersede the substantive provisions of any other law or statute relating to
property and civil rights that are not in conflict with this Act ....


It can be seen from my analysis in the preceding section that my decision to apply section 73 to
proposals also ensures compliance with the principle of the inviolability of judicial sales that is
so profoundly rooted in Quebec civil law.


77      In my view, it is entirely possible to adapt section 73 to proposals, as subsection 66(1)
permits and encourages us to do. It is enough to conclude, by making "such modifications as
the circumstances require", that the filing of a proposal, even one accepted by the creditors and
approved by the court, does not strip a purchaser in good faith of his or her title in an immovable
purchased in a judicial sale if nobody notified the sheriff of the proposal, composition or approval
before the sale by sending him or her a certified true copy of the proposal, composition or judgment
of approval. Such notice could, as in a case of bankruptcy, have been sent to the sheriff by the
debtor personally, by one of the creditors or by the trustee.


78      To whom, therefore, must the sheriff deliver the proceeds of the judicial sale, as he or she is
required to do by subsection 73(3)? Maybe to the trustee for distribution or delivery to whomsoever
is entitled thereto, since subsection 60(2) of the Act provides that all moneys payable under the
proposal are to be paid to the trustee and section 63 provides that the trustee is not functus where
a proposal is annulled due to a default in performance. I do not need to answer this question for
the purposes of the case at bar.


79      It is possible that upholding the validity of the judicial sale will result in annulment of the
proposal due to the debtor's failure to respect its undertaking to obtain the release of the seizure.
However, I do not have to concern myself with the possible ramifications of the Court's decision in
this respect. Parliament laid down the consequences of a default in performance in section 63 and
paragraph 42(1)(i) 35  and it does not matter whether this default results from an intentional act or
from a simple mistake made in good faith. Parliament chose to respect the rights of a purchaser in
good faith and the debtor, its creditors and the trustee have only themselves to blame if a mistake
made by one or more of them made it impossible to perform the proposal.


80      This third argument must be rejected.
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Disposition


81      I would allow the appeals, reverse the decision of the motions judge and dismiss the three
motions to vacate the sheriff's sale.


82      The appellant purchasers shall have their costs at trial and on appeal against each of the
respondents in file No. A-1259-92; the appellant sheriff shall have his costs at trial and on appeal
against each of the respondents in file No. A-1221-92.


Appeals allowed.


Footnotes


1 In this respect, I adopt the following comments of the motions judge ((1992), 56 F.T.R. 82, at p. 84):
There is no question that as the issue in this case has been resolved between the parties as part of a proposal, the forced sale proceeding
on this real property should never have been completed. The confusion resulted from an obvious lack of communication between the
parties, their counsel and the officers of the Court responsible for the sale. Many persons were to blame, but it is not for this court in
hearing the applications at bar to distribute blame or identify those responsible, except to ascertain that the procedure for the court
sale was followed and that the essential conditions and requirements for the sale were observed.


2 R.S.C. 1985, c. B-3.


3 S.C. 1992, c. 27.


4 R.S.C. 1985, c. F-7.


5 Subsection 55(5) of the Act reads as follows:
(5) In any case where there is no sheriff or marshal or a sheriff or marshal is unable or unwilling to act, the process of the Court shall
be directed to a deputy sheriff or deputy marshal, or to such other person as may be provided by the Rules or by a special order of
the Court made for a particular case, and any such person is entitled to take and retain for his own use such fees as may be provided
by the Rules or the special order.


6 Rule 360 reads as follows:
360. (1) In any case where there is no sheriff or marshal or a sheriff or marshal is unable or unwilling to act, any process (including
a warrant for arrest of property under Rule 1003) may be issued


(a) to any person to whom process of a superior court of the province in which the process is to be executed could be issued, and


(b) without limiting the generality of paragraph (1), where the province in question is the province of Quebec, to a bailiff duly
authorized to act as such for the purposes of the Code of Civil Procedure of that province.


(2) This rule is made as contemplated by section 55(5) of the Act. ...


7 Subsections 13(1) and (2) of the Act read as follows:
13.(1) The Governor in Council may appoint a sheriff of the Court for any geographical area.


(2) Where no sheriff is appointed under subsection(1) for a geographical area, the sheriff and deputy sheriffs of the county or other
judicial division or part thereof within that geographical area who are appointed under provincial law are ex officio sheriff and deputy
sheriffs of the Court.



https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992367760&pubNum=0005461&originatingDoc=I10b717d04fe463f0e0440003ba0d6c6d&refType=IC&fi=co_pp_sp_5461_84&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_5461_84
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8 See Stephens v. R. (1982), 40 N.R. 620 (Fed. C.A.), at p. 627.


9 Subsection 55(4) of the Act reads as follows:
(4) A sheriff or marshal shall execute the process of the Court that is directed to him, whether or not it requires him to act outside his
geographical jurisdiction, and shall perform such other duties as may be expressly or impliedly assigned to him by the Rules.


10 Subsection 56(3) of the Act reads as follows:
(3) All writs of execution or other process against property, whether prescribed by the Rules or authorized by subsection (1), shall,
unless otherwise provided by the Rules, be executed, with respect to the property liable to execution and the mode of seizure and
sale, as nearly as possible in the same manner as similar writs or process, issued out of the superior courts of the province in which
the property to be seized is situated, are, by the law of that province, required to be executed, and the writs or other process issued by
the Court shall bind property in the same manner as similar writs or process issued by the provincial superior courts, and the rights
of purchasers thereunder are the same as those of purchasers under those similar writs or process.


11 R.S.Q., c. S-7.


12 R.S.Q., c. H-4.


13 Rule 5 reads as follows:
5. In any proceeding in the Court where any matter arises not otherwise provided for by any provision in any Act of the Parliament
of Canada or by any general rule or order of the Court (except this Rule), the practice and procedure shall be determined by the Court
(either on a preliminary motion for directions, or after the event if no such motion has been made) for the particular matter by analogy
(a) to the other provisions of these Rules, or


(b) to the practice and procedure in force for similar proceedings in the courts of that province to which the subject matter of the
proceedings most particularly relates,


whichever is, in the opinion of the Court, most appropriate in the circumstances.


14 [1981] 2 S.C.R. 364, at p. 390.


15 (1992), 56 F.T.R. 82, at p. 86.


16 The document eventually signed at Exeter on February 26, 1992 omitted any reference to the sheriff.


17 Garcia Transport Ltée v. Cie Royal Trust, [1992] 2 S.C.R. 499, at pp. 540-41, per L'Heureux-Dubé J.


18 C.C.P. arts. 674 and 596.


19 C.C.P., art. 679.


20 C.C.P. art. 698.


21 Supra, note 17, at p. 539.


22 (1892), 21 S.C.R. 499, at p. 516, affirming (1892), 1 Que. Q.B. 197.


23 See Roynat Inc. v. Grenier, [1985] R.D.J. 89 (Que. C.A.) at p. 94.
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https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992366518&pubNum=0005156&originatingDoc=I10b717d04fe463f0e0440003ba0d6c6d&refType=IC&fi=co_pp_sp_5156_540&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_5156_540
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24 [1978] 1 S.C.R. 819, at p. 828.


25 Subsection 66(1) of the Act reads as follows:
66.(1) All the provisions of this Act in so far as they are applicable, apply, with such modifications as the circumstances require,
to proposals.


26 Section 73 of the Act reads as follows:
73.(1) An execution levied by seizure and sale of the property of a bankrupt is not invalid by reason only of its being an act of
bankruptcy, and a person who purchases the property in good faith under a sale by the sheriff acquires a good title thereto against
the trustee.


(2) Where an assignment or a receiving order has been made, the sheriff or other officer of any court or any other person having
seized property of the bankrupt under execution or attachment or any other process shall, on receiving a copy of the assignment or
the receiving order certified by the trustee as a true copy thereof, forthwith deliver to the trustee all the property of the bankrupt
in his hands.


(3) Where the sheriff has sold the property of a bankrupt or any part thereof, he shall deliver to the trustee the money so realized by
him less his fees and the costs referred to in subsection 70(2).


27 See Vachon v. Canada (Employment & Immigration Commission), [1985] 2 S.C.R. 417, at pp. 423 et seq.; R. v. Fitzgibbon, [1990]
1 S.C.R. 1005, at pp. 1015 et seq..


28 See Gobeil c. Cie H. Fortier, [1982] 1 S.C.R. 988.


29 See Gobeil, supra, note 28; Hudson v. Brisebois Brothers Construction Ltd. (1982), 42 C.B.R. (N.S.) 97 (Alta. C.A.); Amanda Designs
Boutique Ltd. v. Charisma Fashions Ltd. (1973), 17 C.B.R. (N.S.) 16 (Ont. C.A.).


30 See Gobeil, supra, note 28.


31 See Huson, supra, note 29, at p. 103.


32 A Bohémier, Faillite et Insolvabilité, vol. 1 (Montréal: Thémis, 1992), at pp. 293 et seq.


33 Ibid., at p. 353. The cases characterized as debatable include Re Hanna & Co. (1961), 2 C.B.R. (N.S.) 40 (Ont. S.C.); and Re Coupal
& frères Ltée (1967), 12 C.B.R. (N.S.) 28 (C.S. Que.).


34 Section 75 of the Act reads as follows:
75. Notwithstanding anything in this Act, a deed, conveyance, transfer, agreement for sale, mortgage, charge or hypothec made to
or in favour of a bona fide purchaser or mortgagee for adequate valuable consideration and covering any real property affected by a
receiving order or an assignment under this Act is valid and effectual according to the tenor thereof and according to the laws of the
province in which the property is situated as fully and effectually and to all intents and purposes as if no receiving order or assignment
had been made under this Act, unless the receiving order or assignment, or notice thereof, or caution, has been registered against
the property in the proper office prior to the registration of the deed, conveyance, transfer, agreement for sale, mortgage, charge or
hypothec in accordance with the laws of the province in which the property is situated.


35 Paragraph 42(1)(i) of the Act reads as follows
42. (1) [Acts of bankruptcy] A debtor commits an act of bankruptcy in each of the following cases:


. . . . .


(i) if he defaults in any proposal made under this Act. ...
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ENDORSEMENT 


 


[1] At the conclusion of this unopposed motion, the requested relief was granted.  Counsel 
indicated that it would be helpful if the court could provide reasons in due course, specifically on 
the issue of a third-party release in the context of a proposal under Part III of the Bankruptcy and 
Insolvency Act (“BIA”). 


[2] Kitchener Frame Limited (“KFL”) and Thyssenkrupp Budd Canada Inc. (“Budd 
Canada”), and together with KFL, (the “Applicants”), brought this motion for an order (the 
“Sanction Order”) to sanction the amended consolidated proposal involving the Applicants dated 
August 31, 2011 (the “Consolidated Proposal”) pursuant to the provisions of the BIA.  Relief was 
also sought authorizing the Applicants and Ernst & Young Inc., in its capacity as proposal trustee 
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of each of the Applicants (the “Proposal Trustee”) to take all steps necessary to implement the 
Consolidated Proposal in accordance with its terms. 


[3] The Applicants submit that the requested relief is reasonable, that it benefits the general 
body of the Applicants’ creditors and meets all other statutory requirements.  Further, the 
Applicants submit that the court should also consider that the voting affected creditors (the  
“Affected Creditors”) unanimously supported the Consolidated Proposal.  As such, the 
Applicants submit that they have met the test as set out in s. 59(2) of the BIA with respect to 
approval of the Consolidated Proposal.   


[4] The motion of the Applicants was supported by the Proposal Trustee.  The Proposal 
Trustee filed its report recommending approval of the Consolidated Proposal and indicated that 
the Consolidated Proposal was in the best interests of the Affected Creditors. 


[5] KFL and Budd Canada are inactive entities with no operating assets and no material 
liquid assets (other than the Escrow Funds).  They do have significant and mounting obligations 
including pension and other non-pension post-employment benefit (“OPEB”) obligations to the 
Applicants’ former employees and certain former employees of Budcan Holdings Inc. or the 
surviving spouses of such former employees or others who may be entitled to claim through such 
persons in the BIA proceedings, including the OPEB creditors. 


[6] The background facts with respect to this motion are fully set out in the affidavit of Mr. 
William E. Aziz, sworn on September 13, 2011. 


[7] Affiliates of Budd Canada have provided up to date funding to Budd Canada to enable 
Budd Canada to fund, on behalf of KFL, such pension and OPEB obligations.  However, given 
that KFL and Budd Canada have no active operations, the status quo is unsustainable. 


[8] The Applicants have acknowledged that they are insolvent and, in connection with the 
BIA proposal, proceedings were commenced on July 4, 2011. 


[9] On July 7, 2011, Wilton-Siegel J. granted Procedural Consolidation Orders in respect of 
KFL and Budd Canada which authorized the procedural consolidation of the Applicants and 
permitted them to file a single consolidated proposal to their creditors. 


[10] The Orders of Wilton-Siegel J. also appointed separate representative counsel to 
represent the interests of the Union and Non-Union OPEB creditors and further authorized the 
Applicants to continue making payments to Blue Cross in respect of the OPEB Claims during the 
BIA proposal proceedings. 


[11] On August 2, 2011, an order was granted extending the time to file a proposal to August 
19, 2011. 


[12] The parties proceeded to negotiate the terms of the Consolidated Proposal, which 
meetings involved the Applicants, the Proposal Trustee, senior members of the CAW, Union 
Representative Counsel and Non-Union Representative Counsel. 
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[13] An agreement in principle was reached which essentially provided for the monetization 
and compromise of the OPEB claims of the OPEB creditors resulting in a one-time, lump-sum 
payment to each OPEB creditor term upon implementation of the Consolidated Proposal.  The 
Consolidated Proposal also provides that the Applicants and their affiliates will forego any 
recoveries on account of their secured and unsecured inter-company claims, which total 
approximately $120 million.  A condition precedent was the payment of sufficient funds to the 
Pension Fund Trustee such that when such funds are combined with the value of the assets held 
in the Pension Plans, the Pension Fund Trustee will be able to fully annuitize the Applicants’ 
pension obligations and pay the commuted values to those creditors with pension claims who so 
elected so as to provide for the satisfaction of the Applicants’ pension obligations in full. 


[14] On August 19, 2011, the Applicants filed the Consolidated Proposal.  Subsequent 
amendments were made on August 31, 2011 in advance of the creditors’ meeting to reflect 
certain amendments to the proposal. 


[15] The creditors’ meeting was held on September 1, 2011 and, at the meeting, the 
Consolidated Proposal, as amended, was accepted by the required majority of creditors.  Over 
99.9% in number and over 99.8% in dollar value of the Affected Creditors’ Class voted to accept 
the Consolidated Proposal.  The Proposal Trustee noted that all creditors voted in favour of the 
Consolidated Proposal, with the exception of one creditor, Canada Revenue Agency (with 0.1% 
of the number of votes representing 0.2% of the value of the vote) who attended the meeting but 
abstained from voting.  Therefore, the Consolidated Proposal was unanimously approved by the 
Affected Creditors.   The Applicants thus satisfied the required “double majority” voting 
threshold required by the BIA. 


[16] The issue on the motion was whether the court should sanction the Consolidated 
Proposal, including the substantive consolidation and releases contained therein. 


[17] Pursuant to s. 54(2)(d) of the BIA, a proposal is deemed to be accepted by the creditors if 
it has achieved the requisite “double majority” voting threshold at a duly constituted meeting of 
creditors. 


[18] The BIA requires the proposal trustee to apply to court to sanction the proposal.  At such 
hearing, s. 59(2) of the BIA requires that the court refuse to approve the proposal where its terms 
are not reasonable or not calculated to benefit the general body of creditors. 


[19] In order to satisfy s. 59(2) test, the courts have held that the following three-pronged test 
must be satisfied: 


(a) the proposal is reasonable; 


(b) the proposal is calculated to benefit the general body of creditors; and 


(c) the proposal is made in good faith. 
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See Mayer (Re) (1994), 25 CBR (3d) 113; Steeves (Re), 25 CBR (4th) 317; Magnus One Energy 
Corp. (Re), 53 CBR (5th) 243. 


[20] The first two factors are set out in s. 59(2) of the BIA while the last factor has been 
implied by the court as an exercise of its equitable jurisdiction.  The courts have generally taken 
into account the interests of the debtor, the interests of the creditors and the interests of the public 
at large in the integrity of the bankruptcy system.  See Farrell (Re) 2003, 40 CBR (4th) 53. 


[21] The courts have also accorded substantial deference to the majority vote of creditors at a 
meeting of creditors;  see Lofchik, Re [1998] O.J. No. 322 (Ont. Bktcy).  Similarly, the courts 
have also accorded deference to the recommendation of the proposal trustee.  See Magnus One, 
supra. 


[22] With respect to the first branch of the test for sanctioning a proposal, the debtor must 
satisfy the court that the proposal is reasonable.  The court is authorized to only approve 
proposals which are reasonable and calculated to benefit the general body of creditors.  The court 
should also consider the payment terms of the proposal and whether the distributions provided 
for are adequate to meet the requirements of commercial morality and maintaining the integrity 
of the bankruptcy system.  For a discussion on this point, see Lofchik, supra, and Farrell, supra.  


[23] In this case, the Applicants submit that, if the Consolidated Proposal is sanctioned, they 
would be in a position to satisfy all other conditions precedent to closing on or prior to the date 
of the proposal (“Proposal Implementation Date”). 


[24] With respect to the treatment of the Collective Bargaining Agreements, the Applicants 
and the CAW brought a joint application before the Ontario Labour Relations Board (“OLRB”) 
on an expedited basis seeking the OLRB’s consent to an early termination of the Collective 
Bargaining Agreements.  Further, the CAW has agreed to abandon its collective bargaining 
rights in connection with the Collective Bargaining Agreements. 


[25] With respect to the terms and conditions of a Senior Secured Loan Agreement between 
Budd Canada and TK Finance dated as of December 22, 2010, TK Finance provided a secured 
creditor facility to the Applicants to fund certain working capital requirements before and during 
the BIA proposal proceedings.  As a result of the approval of the Consolidated Proposal at the 
meeting of creditors, TK Finance agreed to provide additional credit facilities to Budd Canada 
such that the Applicants would be in a position to pay all amounts required to be paid by or on 
behalf of the Applicants in connection with the Consolidated Proposal. 


[26] On the issue as to whether creditors will receive greater recovery under the Consolidated 
Proposal than they would receive in the bankruptcy, it is noted that creditors with Pension 
Claims are unaffected by the Consolidated Proposal.  The Consolidated Proposal provides for the 
satisfaction of Pension Claims in full as a condition precedent to implementation. 


[27] With respect to Affected Creditors, the Applicants submit that they will receive far 
greater recovery from distributions under the Consolidated Proposal than the Affected Creditors 
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would receive in the event of the bankruptcies of the Applicants.  (See Sanction Affidavit of Mr. 
Aziz at para. 61.) 


[28] The Proposal Trustee has stated that the Consolidated Proposal is advantageous to 
creditors for the reasons outlined in its Report and, in particular: 


(a) the recoveries to creditors with claims in respect of OPEBs are considerably greater 
under the Amended Proposal than in a bankruptcy; 


(b) payments under the Amended Proposal are expected in a timely manner shortly after 
the implementation of the Amended Proposal; 


(c) the timing and quantum of distributions pursuant to the Amended Proposal are certain 
while distributions under a bankruptcy are dependent on the results of litigation, 
which cannot be predicted with certainty; and 


(d) the Pension Plans (as described in the Proposal Trustee’s Report) will be fully funded 
with funds from the Pension Escrow (as described in the Proposal Trustee’s Report) 
and, if necessary, additional funding from an affiliate of the Companies if the funds in 
the Pension Escrow are not sufficient.  In a bankruptcy, the Pension Plans may not be 
fully funded. 


[29] The Applicants take the position that the Consolidated Proposal meets the requirements 
of commercial morality and maintains the integrity of the bankruptcy system, in light of the 
superior coverage to be afforded to the Applicants’ creditors under the Consolidated Proposal 
than in the event of bankruptcy. 


[30] The Applicants also submit that substantive consolidation inherent in the proposal will 
not prejudice any of the Affected Creditors and is appropriate in the circumstances.  Although 
not expressly contemplated under the BIA, the Applicants submit that the court may look to its 
incidental, ancillary and auxiliary jurisdiction under s. 183 of the BIA and its equitable 
jurisdiction to grant an order for substantive consolidation.  See Ashley v. Marlow Group Private 
Portfolio Management Inc. (2006) 22 CBR (5th) 126 (Ont. S.C.J.) (Commercial List).  In 
deciding whether to grant substantive consolidation, courts have held that it should not be done 
at the expense of, or possible prejudice of, any particular creditor.  See Ashley, supra.  However, 
counsel submits that this court should take into account practical business considerations in 
applying the BIA.  See A & F Baillargeon  Express Inc. (Trustee of) (Re) (1993), 27 CBR (3d) 
36. 


[31] In this case, the Applicants submit that substantive consolidation inherent in the 
Consolidated Proposal is appropriate in the circumstances due to, among other things, the 
intertwined nature of the Applicants’ assets and liabilities.  Each Applicant had substantially the 
same creditor base and known liabilities (other than certain Excluded Claims).  In addition, KFL 
had no cash or cash equivalents and the Applicants are each dependant on the Escrow Funds and 
borrowings under the Restated Senior Secured Loan Agreement to fund the same underlying 
pension and OPEB obligations and costs relating to the Proposal Proceedings. 
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[32] The Applicants submit that creditors in neither estate will be materially prejudiced by 
substantive consolidation and based on the fact that no creditor objected to the substantial 
consolidation, counsel submits the Consolidated Proposal ought to be approved. 


[33] With respect to whether the Consolidated Proposal is calculated to benefit the general 
body of creditors, TK Finance would be entitled to priority distributions out of the estate in a 
bankruptcy scenario.  However, the Applicants and their affiliates have agreed to forego 
recoveries under the Consolidated Proposal on account of their secured and unsecured inter-
company claims in the amount of approximately $120 million, thus enhancing the level of 
recovery for the Affected Creditors, virtually all of whom are OPEB creditors.  It is also noted 
that TK Finance will be contributing over $35 million to fund the Consolidated Proposal. 


[34] On this basis, the Applicants submit that the Consolidated Proposal is calculated to 
benefit the general body of creditors. 


[35] With respect to the requirement of the proposal being made in good faith, the debtor must 
satisfy the court that it has provided full disclosure to its creditors of its assets and encumbrances 
against such assets. 


[36] In this case, the Applicants and the Proposal Trustee have involved the creditors pursuant 
to the Representative Counsel Order, and through negotiations with the Union Representative 
Counsel and Non-Union Representative Counsel. 


[37] There is also evidence that the Applicants have widely disseminated information 
regarding their BIA proposal proceedings through the media and through postings on the 
Proposal Trustee’s website.  Information packages have also prepared by the Proposal Trustee 
for the creditors. 


[38] Finally, the Proposal Trustee has noted that the Applicants’ conduct, both prior to and 
subsequent to the commencement of the BIA proposal proceedings, is not subject to censure in 
any respect and that the Applicants’ have acted in good faith. 


[39] There is also evidence that the Consolidated Proposal continues requisite statutory terms.  
The Consolidated Proposal provides for the payment of preferred claims under s. 136(1) of the 
BIA. 


[40] Section 7.1 of the Consolidated Proposal contains a broad release in favour of the 
Applicants and in favour of certain third parties (the “Release”).  In particular, the Release 
benefits the Proposal Trustee, Martinrea, the CAW, Union Representative Counsel, Non-Union 
Representative Counsel, Blue Cross, the Escrow Agent, the present and former shareholders and 
affiliates of the Applicants (including Thyssenkrupp USA, Inc. (“TK USA”), TK Finance, 
Thyssenkrupp Canada Inc. (“TK Canada”) and Thyssenkrupp Budd Company), as well as their 
subsidiaries, directors, officers, members, partners, employees, auditors, financial advisors, legal 
counsel and agents of any of these parties and any person liable jointly or derivatively through 
any or all of the beneficiaries of the of the release (referred to individually as a “Released 
Party”). 
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[41] The Release covers all Affected Claims, Pension Claims and Escrow Fund Claims 
existing on or prior to the later of the Proposal Implementation Date and the date on which 
actions are taken to implement the Consolidated Proposal. 


[42] The Release provides that all such claims are released and waived (other than the right to 
enforce the Applicants’ or Proposal Trustee’s obligations under the Consolidated Proposal) to the 
full extent permitted by applicable law.  However, nothing in the Consolidated Proposal releases 
or discharges any Released Party for any criminal or other wilful misconduct or any present or 
former directors of the Applicants with respect to any matters set out in s. 50(14) of the BIA.  
Unaffected Claims are specifically carved out of the Release. 


[43] The Applicants submit that the Release is both permissible under the BIA and 
appropriately granted in the context of the BIA proposal proceedings.  Further, counsel submits, 
to the extent that the Release benefits third parties other than the Applicants, the Release is not 
prohibited by the BIA and it satisfies the criteria that has been established in granting third-party 
releases under the Companies’ Creditors Arrangement Act (“CCAA”).  Moreover, counsel 
submits that the scope of the Release is no broader than necessary to give effect to the purpose of 
the Consolidated Proposal and the contributions made by the third parties to the success of the 
Consolidated Proposal. 


[44] No creditors or stakeholders objected to the scope of the Release which was fully 
disclosed in the negotiations, including the fact that the inclusion of the third-party releases was 
required to be part of the Consolidated Proposal.  Counsel advises that the scope of the Release 
was referred to in the materials sent by the Proposal Trustee to the Affected Creditors prior to the 
meeting, specifically discussed at the meeting and adopted by the unanimous vote of the voting 
Affected Creditors. 


[45] Counsel also submits that there is no provision in the BIA that clearly and expressly 
precludes the Applicants from including the Release in the Consolidated Proposal as long as the 
court is satisfied that the Consolidated Proposal is reasonable and for the general benefit of 
creditors.  


[46] In this respect, it seems to me, that the governing statutes should not be technically or 
stringently interpreted in the insolvency context but, rather, should be interpreted in a manner 
that is flexible rather than technical and literal, in order to deal with the numerous situations and 
variations which arise from time to time.  Further, taking a technical approach to the 
interpretation of the BIA would defeat the purpose of the legislation.  See NTW Management 
Group (Re) (1994), 29 CBR (3d) 139; Olympia & York Developments Ltd. (Re) (1995), 34 CBR 
(3d) 93; Olympia & York Developments Ltd. (Re) (1997), 45 CBR (3d) 85.   


[47] Moreover, the statutes which deal with the same subject matter are to be interpreted with 
the presumption of harmony, coherence and consistency.  See NAV Canada c. Wilmington Trust 
Co., 2006 SCC 24.  This principle militates in favour of adopting an interpretation of the BIA that 
is harmonious, to the greatest extent possible, with the interpretation that has been given to the 
CCAA. 
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[48] Counsel points out that historically, some case law has taken the position that s. 62(3) of 
the BIA precludes a proposal from containing a release that benefits third parties.  Counsel 
submits that this result is not supported by a plain meaning of s. 62(3) and its interaction with 
other key sections in the BIA. 


[49] Subsection 62(3) of the BIA reads as follows: 


(3) The acceptance of a proposal by a creditor does not release any person 
who would not be released under this Act by the discharge of the debtor. 


[50] Counsel submits that there are two possible interpretations of this subsection: 


(a) It prohibits third party releases – in other words, the phrase “does not release 
any person” is interpreted to mean “cannot release any person”; or 


(b) It simply states that acceptance of a proposal does not automatically release 
any party other than the debtor – in other words, the phrase “does not release 
any person” is interpreted to mean “does not release any person without 
more”; it is protective not prohibitive. 


[51] I agree with counsel’s submission that the latter interpretation of s. 62(3) of the BIA 
conforms with the grammatical and ordinary sense of the words used.  If Parliament had intended 
that only the debtor could be released, s. 62(3) would have been drafted more simply to say 
exactly that. 


[52] Counsel further submits that the narrow interpretation would be a stringent and inflexible 
interpretation of the BIA, contrary to accepted wisdom that the BIA should be interpreted in a 
flexible, purposive manner. 


[53] The BIA proposal provisions are designed to offer debtors an opportunity to carry out a 
going concern or value maximizing restructuring in order to avoid a bankruptcy and related 
liquidation and that these purposes justify taking a broad, flexible and purposive approach to the 
interpretation of the relevant provisions.  This interpretation is supported by Ted Leroy Trucking 
Ltd. (Re), 2010 SCC 60. 


[54] Further, I agree with counsel’s submissions that a more flexible purposive interpretation 
is in keeping with modern statutory principles and the need to give purposive interpretation to 
insolvency legislation must start from the proposition that there is no express prohibition in the 
BIA against including third-party releases in a proposal.  At most, there are certain limited 
constraints on the scope of such releases, such as in s. 179 of the BIA, and the provision dealing 
specifically with the release of directors.  


[55] In the absence of an express prohibition against including third-party releases in a 
proposal, counsel submits that it must be presumed that such releases are permitted (subject to 
compliance with any limited express restrictions, such as in the case of a release of directors).  
By extension, counsel submits that the court is entitled to approve a proposal containing a third-
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party release if the court is able to satisfy itself that the proposal (including the third-party 
release) is reasonable and for the general benefit for creditors such that all creditors (including 
the minority who did not vote in favour of the proposal) can be required to forego their claims 
against parties other than the debtors. 


[56] The Applicants also submit that s. 62(3) of the BIA can only be properly understood when 
read together with other key sections of the BIA, particularly s. 179 which concerns the effect of 
an order of discharge: 


179.  An order of discharge does not release a person who at the time of the 
bankruptcy was a partner or co-trustee with the bankrupt or was jointly bound or 
had made a joint contract with the bankrupt, or a person who was surety or in the 
nature of a surety for the bankrupt. 


[57] The order of discharge of a bankrupt has the effect of releasing the bankrupt from all 
claims provable in bankruptcy (section 178(2) BIA).  In the absence of s. 179, this release could 
result in the automatic release at law of certain types of claims that are identified in s. 179.  For 
example, under guarantee law, the discharge of the principal debt results in the automatic 
discharge of a guarantor.  Similarly, counsel points out the settlement or satisfaction of a debt by 
one joint obligor generally results in the automatic release of both joint obligors.  Section 179 
therefore serves the limited purpose of altering the result that would incur at law, indicating that 
the rule that the BIA generally is that there is no automatic release of third-party guarantors of 
co-obligors when a bankrupt is discharged. 


[58] Counsel submits that s. 62(3), which confirms that s. 179 applies to a proposal, was 
clearly intended to fulfil a very limited role – namely, to confirm that there is no automatic 
release of the specific types of co-obligors identified in s. 179 when a proposal is approved by 
the creditors and by the court.  Counsel submits that it does not go further and preclude the 
creditors and the court from approving a proposal which contains the third-party release of the 
types of co-obligors set out in s. 179.  I am in agreement with these submissions. 


[59] Specific considerations also apply when releasing directors of a debtor company.  The 
BIA contains specific limitations on the permissible scope of such releases as set out in s. 50(14).  
For this reason, there is a specific section in the BIA proposal provisions outlining the principles 
governing such a release.  However, counsel argues, the presence of the provisions outlining the 
circumstances in which a proposal can contain a release of claims against the debtor’s directors 
does not give rise to an inference that the directors are the only third parties that can be released 
in a proposal.  Rather, the inference is that there are considerations applicable to a release or 
compromise of claims against directors that do not apply generally to other third parties.  Hence, 
it is necessary to deal with this particular type of compromise and release expressly. 


[60] I am also in agreement with the alternative submissions made by counsel in this area to 
the effect that if s. 62(3) of the BIA operates as a prohibition it refers only to those limitations 
that are expressly identified in the BIA, such as in s. 179 of the BIA and the specific limitations 
on the scope of releases that can benefit directors of the debtor. 
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[61] Counsel submits that the Applicants’ position regarding the proper interpretation of s. 
62(3) of the BIA and its place in the scheme of the BIA is consistent with the generally accepted 
principle that a proposal under the BIA is a contract.  See Metcalfe & Mansfield Alternative 
Investments II Corp. (Ltd.), 2008 ONSC 587; Employers’ Liability Assurance Corp. v. Ideal 
Petroleum (1953) Ltd., [1978] 1 SCR 230; and Society of Composeurs, Authors & Music 
Publishers of Canada v. Armitage (2000), 20 CBR (4th) 160 (C.A.).  Consequently, counsel 
submits that parties are entitled to put anything into a proposal that could lawfully be 
incorporated into any contract (see Air Canada (Re) (2004), 2 CBR (5th) 4) and that given that 
the prescribed majority creditors have the statutory right under the BIA to bind a minority, 
however, this principle is subject to any limitations that are contained in the express wording of 
the BIA.   


[62] On this point, it seems to me, that any provision of the BIA which purports to limit the 
ability of the debtor to contract with its creditors should be clear and explicit.  To hold otherwise 
would result in severely limiting the debtor’s ability to contract with its creditors, thereby the 
decreasing the likelihood that a viable proposal could be reached.  This would manifestly defeat 
the purpose of the proposal provisions of the BIA. 


[63] The Applicants further submit that creditors’ interests – including the interests of the 
minority creditors who do not vote in favour of a proposal containing a third-party release – are 
sufficiently protected by the overriding ability of a court to refuse to approve a proposal with an 
overly broad third-party release, or where the release results in the proposal failing to 
demonstrate that it is for the benefit of the general body of creditors.  The Applicants submit that 
the application of the Metcalfe criteria to the release is a mechanism whereby this court can 
assure itself that these preconditions to approve the Consolidated Proposal contained in the 
Release have been satisfied. 


[64] The Applicants acknowledge that there are several cases in which courts have held that a 
BIA proposal that includes a third-party release cannot be approved by the court but submits that 
these cases are based on a mistaken premise, are readily distinguishable and do not reflect the 
modern approach to Canadian insolvency law.  Further, they submit that none of these cases are 
binding on this court and should not be followed. 


[65] In Kern Agencies Ltd. (No. 2) (Re) (1931), 13 CBR 11, the court refused to approve a 
proposal that contained a release of the debtor’s directors, officers and employees.  Counsel 
points out that the court’s refusal was based on a provision of the predecessor to the BIA which 
specifically provided that a proposal could only be binding on creditors (as far as relates to any 
debts due to them from the debtor).  The current BIA does not contain equivalent general 
language.  This case is clearly distinguishable. 


[66] In Mister C’s Ltd. (Re), (1995) 32 CBR (3d) 242, the court refused to approve a proposal 
that had received creditor approval.  The court cited numerous bases for its conclusion that the 
proposal was not reasonable or calculated to benefit the general body of creditors, one of which 
was the release of the principals of the debtor company.  The scope of the release was only one 
of the issues with the proposal, which had additional significant issues (procedural irregularities, 
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favourable terms for insiders, and inequitable treatment of creditors generally).  I agree with 
counsel to the Applicants that this case can be distinguished. 


[67] Re Cosmic Adventures Halifax Inc. (1999) 13 CBR (4th) 22 relies on Kern and 
furthermore the Applicants submit that the discussion of third-party releases is technically obiter 
because the proposal was amended on consent. 


[68] The fourth case is C.F.G. Construction Inc. (Re), 2010 CarswellQue 10226 where the 
Quebec Superior Court refused to approve a proposal containing a release of two sureties of the 
debtor.  The case was decided on alternate grounds – either that the BIA did not permit a release 
of sureties, or in any event, the release could not be justified on the facts.  I agree with the 
Applicants that this case is distinguishable.  The case deals with the release of sureties and does 
not stand for any broader proposition. 


[69] In general, the Applicants’ submission on this issue is that the court should apply the 
decision of the Court of Appeal for Ontario in Metcalfe, together with the binding principle set 
out by the Supreme Court in Ted Leroy Trucking, dictating a more liberal approach to the 
permissibility of third-party releases in BIA proposals than is taken by the Quebec court  in 
C.F.G. Construction Inc.  I agree.  


[70] The object of proposals under the BIA is to permit the debtor to restructure its business 
and, where possible, avoid the social and economic costs of liquidating its assets, which is 
precisely the same purpose as the CCAA.  Although there are some differences between the two 
regimes and the BIA can generally be characterized as more “rules based”, the thrust of the case 
law and the legislative reform has been towards harmonizing aspects of insolvency law common 
to the two statutory schemes to the extent possible, encouraging reorganization over liquidation.  
See Ted Leroy Trucking. 


[71] Recent case law has indicated that, in appropriate circumstances, third-party releases can 
be included in a plan of compromise and arrangement that is approved under the CCAA.  See 
Metcalfe.  The CCAA does not contain any express provisions permitting such third-party 
releases apart from certain limitations that apply to the compromise of claims against directors of 
the debtor company.  See CCAA s. 5.1 and Allen-Vanguard Corporation (Re), 2011 ONSC 733. 


[72] Counsel submits that although the mechanisms for dealing with the release of sureties 
and similar claimants are somewhat different in the BIA and CCAA, the differences are not of 
such significance that the presence of s. 62(3) of the BIA should be viewed as dictating a 
different approach to third-party releases generally from the approach that applies under the 
CCAA.  I agree with this submission. 


[73] I also accept that if s. 62(3) of the BIA is interpreted as a prohibition against including the 
third-party release in the BIA proposal, the BIA and the CCAA would be in clear disharmony on 
this point.  An interpretation of the BIA which leads to a result that is different from the CCAA 
should only be adopted pursuant to clear statutory language which, in my view, is not present in 
the BIA.  
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[74] The most recent and persuasive example of the application of such a harmonious 
approach to the interpretation of the BIA and the CCAA can be found in Ted Leroy Trucking.  


[75] At issue in Ted Leroy Trucking was how to resolve an apparent conflict between the 
deemed trust provisions of the Excise Tax Act and the provisions of the CCAA.  The language of 
the Excise Tax Act created a deemed trust over GST amounts collected by the debtor that was 
stated to apply “despite any other Act of Parliament”.  The CCAA stated that the deemed trust for 
GST did not apply under the CCAA, unless the funds otherwise specified the criteria for a “true” 
trust.  The court was required to determine which federal provision should prevail.   


[76] By contrast, the same issue did not arise under the BIA, due to the language in the Excise 
Tax Act specifically indicating that the continued existence of the deemed trust depended on the 
terms of the BIA.  The BIA contained a similar provision to the CCAA indicating that the deemed 
trust for GST amounts would no longer apply in a BIA proceeding. 


[77] Deschamps J., on behalf of six other members of the court, with Fish J. concurring and 
Abella J. dissenting, held that the proper interpretation of the statutes was that the CCAA 
provision should prevail, the deemed trust under the Excise Tax Act would cease to exist in a 
CCAA proceeding.  In resolving the conflict between the Excise Tax Act and the CCAA, 
Deschamps J. noted the strange asymmetry which would arise if the BIA and CCAA were not in 
harmony on this issue: 


Moreover, a strange asymmetry would arise if the interpretation giving the ETA 
priority over the CCAA urged by the Crown is adopted here:  the Crown would 
retain priority over GST claims during CCAA proceedings but not in bankruptcy.  
As courts have reflected, this can only encourage statute shopping by secured 
creditors in cases such as this one where the debtor’s assets cannot satisfy both the 
secured creditors’ and the Crown’s claims (Gauntlet, at para. 21).  If creditors’ 
claims were better protected by liquidation under the BIA, creditors’ incentives 
would lie overwhelmingly with avoiding proceedings under the CCAA and not 
risking a failed reorganization.  Giving a key player in any insolvency such 
skewed incentives against reorganizing under the CCAA can only undermine that 
statute’s remedial objectives and risk inviting the very social ills that it was 
enacted to avert. 


[78] It seems to me that these principles indicate that the court should generally strive, where 
the language of both statutes can support it, to give both statutes a harmonious interpretation to 
avoid the ills that can arise from “statute-shopping”.  These considerations, counsel submits, 
militate against adopting a strained reading of s. 62(3) of the BIA as a prohibition against third-
party releases in a BIA proposal.  I agree. In my opinion, there is no principled basis on which the 
analysis and treatment of a third-party release in a BIA proposal proceeding should differ from a 
CCAA proceeding. 


[79] The Applicants submit that it logically follows that the court is entitled to approve the 
Consolidated Proposal, including the Release, on the basis that it is reasonable and calculated to 
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benefit the general body of creditors.  Further, in keeping with the principles of harmonious 
interpretation of the BIA and the CCAA, the court should satisfy itself that the Metcalfe criteria, 
which apply to the approval of a third-party release under the CCAA, has been satisfied in 
relation to the Release. 


[80] In Metcalfe, the Court of Appeal for Ontario held that the requirements that must be 
satisfied to justify a third-party release are: 


(a) the parties to be released are necessary and essential to the restructuring of the debtor; 


(b) the claims to be released are rationally related to the purpose of the Plan (Proposal) 
and necessary for it; 


(c) the Plan (Proposal) cannot succeed without the releases; 


(d) the parties who are to have claims against them released are contributing in a tangible 
and realistic way to the Plan (Proposal); and 


(e) the Plan (Proposal) will benefit not only the debtor companies but creditors generally. 


[81] These requirements have also been referenced in Canwest Global Communications Corp. 
(Re), 70 CBR (5th) 1 and Angiotech Pharmaceuticals Inc. (Re) 76 CBR (5th) 210. 


[82] No single requirement listed above is determinative and the analysis must take into 
account the facts particular to each claim. 


[83] The Applicants submit that the Release satisfies each of the Metcalfe criteria.  Firstly, 
counsel submits that following the closing of the Asset Purchase Agreement in 2006, Budd 
Canada had no operating assets or income and relied on inter-company advances to fund the 
pension and OPEB requirements to be made by Budd Canada on behalf of KFL pursuant to the 
Asset Purchase Agreement.  Such funded amounts total approximately $112.7 million in pension 
payments and $24.6 million in OPEB payments between the closing of the Asset Purchase 
Agreement and the Filing Date.  In addition, TK Finance has been providing Budd Canada and 
KFL with the necessary funding to pay the professional and other costs associated with the BIA 
Proposal Proceedings and will continue to fund such amounts through the Proposal 
Implementation Date.  Moreover, TK Canada and TK Finance have agreed to forego recoveries 
under the Consolidated Proposal on account of their existing secured and unsecured inter-
company loans in the amount of approximately $120 million. 


[84] Counsel submits that the releases provided in respect of the Applicants’ affiliates are the 
quid pro quo for the sacrifices made by such affiliates to significantly enlarge recoveries for the 
unsecured creditors of the Applicants, particularly the OPEB creditors and reflects that the 
affiliates have provided over $135 million over the last five years in respect of the pension and 
OPEB amounts and additional availability of approximately $49 million to allow the Applicants 
to discharge their obligations to their former employees and retirees.  Without the Releases, 
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counsel submits, the Applicants’ affiliates would have little or no incentive to contribute funds to 
the Consolidated Proposal and to waive their own rights against the Applicants. 


[85] The Release in favour of Martinrea is fully discussed at paragraphs 121-127 of the 
factum.  The Applicants submit that the third-party releases set out in the Consolidated Proposal 
are clearly rationally related, necessary and essential to the Consolidated Proposal and are not 
overly broad.   


[86] Having reviewed the submissions in detail, I am in agreement that the Released Parties 
are contributing in a tangible and realistic way to the Consolidated Proposal. 


[87] I am also satisfied that without the Applicants’ commitment to include the Release in the 
Consolidated Proposal to protect the Released Parties, it is unlikely that certain of such parties 
would have been prepared to support the Consolidated Proposal.  The releases provided in 
respect of the Applicants’ affiliates are particularly significant in this regard, since the sacrifices 
and monetary contributions of such affiliates are the primary reason that the Applicants have 
been able to make the Consolidated Proposal.  Further, I am also satisfied that without the 
Release, the Applicants would be unable to satisfy the borrowing conditions under the Amended 
and Restated Senior Secured Loan Agreement with respect to the Applicants having only certain 
permitted liabilities after the Proposal Implementation Date.  The alternative for the Applicants is 
bankruptcy, a scenario in which their affiliates’ claims aggregating approximately $120 million 
would significantly erode recoveries for the unsecured creditors of the Applicants. 


[88] I am also satisfied that the Releases benefit the Applicants and creditors generally.  The 
primary non-affiliated Creditors of the Applicants are the OPEB Creditors and Creditors with 
Pension Claims, together with the CRA.  The Consolidated Proposal, in my view, clearly 
benefits these Creditors by generating higher recoveries than could be obtained from the 
bankruptcies of the Applicants.  Moreover, the timing of any such bankruptcy recoveries is 
uncertain.  As noted by the Proposal Trustee, the amount that the Affected Creditors would 
receive in the event of the bankruptcies of the Applicants is uncertain both in terms of quantum 
and timing, with the Applicants’ funding of OPEB Claims terminating on bankruptcy, but 
distributions to the OPEB Creditors and other Creditors delayed for at least a year or two but 
perhaps much longer. 


[89] The Applicants and their affiliates also benefit from the Release as an affiliate of the 
Applicants may become enabled to use the net operating losses (NOL) following a series of 
transactions that are expected to occur immediately following the Proposal Implementation Date. 


[90] I am also satisfied that the Applicants have provided full and adequate disclosure of the 
Releases and their effect.  Full disclosure was made in the proposal term sheet circulated to both 
Representative Counsel in early August 2011.  The Release was negotiated as part of the 
Consolidated Proposal and the scope of the Release was disclosed by the Proposal Trustee in its 
Report to the creditors on the terms of the Consolidated Proposal, which Report was circulated 
by the Proposal Trustee to the Applicants’ known creditors in advance of the creditors’ meeting.   
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[91] I am satisfied that the Applicants, with the assistance of the Proposal Trustee, took 
appropriate steps to ensure that the Affected Creditors were aware of the existence of the release 
provisions prior to the creditors’ meeting. 


[92] For the foregoing reasons, I have concluded that the Release contained in the 
Consolidated Proposal meets the Metcalfe criteria and should be approved. 


[93] In the result, I am satisfied that the section 59(2) BIA test has been met and that it is 
appropriate to grant the Sanction Order in the form of the draft order attached to the Motion 
Record.  An order has been signed to give effect to the foregoing. 


 


 


 


 
MORAWETZ J. 


 


Date:   February 3, 2012 
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ENDORSEMENT 


Introduction


[1] This matter came before me as a time sensitive motion for the following relief:


(a) abridging the time for service of the debtors’ motion record so that 


the motion was properly returnable on October 19, 2015; 
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(b) administratively consolidating the debtors’ proposal proceeding;


(c) authorizing the debtors to enter into an interim financing term sheet 


(the DIP term sheet) with StormFisher Environmental Ltd. (in this 


capacity, the DIP lender), approving the DIP term sheet and granting 


the DIP lender a super priority charge to secure all of the debtors’ 


obligations to the DIP lender under the DIP term sheet;


(d) granting a charge in an amount not to exceed $150,000 in favour of 


the debtors’ legal counsel, the proposal trustee and its legal counsel 


to secure payment of their reasonable fees and disbursements;


(e) granting a charge in an amount not to exceed $2,000,000 in favour of 


the debtors’ directors and officers;


(f) approving the process described herein for the sale and marketing of 


the debtors’ business and assets;


(g) approving the agreement of purchase and sale between StormFisher 


Environmental Ltd. and the debtors; and 


(h) granting the debtors an extension of time to make a proposal to their 


creditors.     


Preliminary Matter 


[2] As a preliminary matter, Mr. Choi, who acts for a creditor of the debtors, Badger 


Daylighting Limited Partnership, requested an adjournment to permit him an 


opportunity to review and consider the material, which was late served on October 


15, 2015.  He sought only a brief adjournment and I was initially inclined to grant


one.  However, having heard counsel’s submissions and considered the material, I 


was concerned that even a brief adjournment had the potential to cause mischief as 


the debtors attempt to come to terms with their debt.  Any delay might ultimately 
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cause prejudice to the debtors and their stakeholders. Both Mr. Chaiton and Mr. 


Latham expressed concern about adverse environmental consequences if the case 


were delayed.  No other stakeholders appeared to voice any objection.  As a result, 


the request was denied and the motion proceeded. 


[3] Following submissions, I reserved my decision.  On October 20, 2015, I released 


an endorsement granting the relief with reasons to follow.


Background


[4] The evidence is contained in the affidavit of Wayne Davis, the chief executive


officer of Harvest Mustang GP Ltd. dated October 13, 2015.  He sets out in 


considerable detail the background to the motion and what has led the debtors to 


seek the above described relief.  The following is a summary of his evidence.  


[5] On September 29, 2015, the moving parties, which are referred to collectively as 


the debtors, each filed a Notice of Intention to Make a Proposal pursuant to s. 50.4 


of the Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 as amended.  Deloitte 


Restructuring Inc. was named proposal trustee.  


[6] The debtors are indirect subsidiaries of Harvest Power Inc., a privately owned 


Delaware corporation that develops, builds, owns and operates facilities that 


generate renewable energy, as well as soil and mulch products from waste organic


materials.  


[7] Harvest Power Mustang Generation Ltd. was established in July 2010 in order to 


acquire assets related to a development opportunity in London.  In October 2010, 


it purchased a property located at 1087 Green Valley Road from London Biogas 


Generation Inc., a subsidiary of StormFisher Ltd.  The intent was to design, build, 


own and operate a biogas electricity production facility.


[8] In November 2011, a limited partnership was formed between Harvest Power 


Canada Ltd., Harvest Power Mustang GP Ltd. and Waste Management of Canada 
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Corporation, referred to as Harvest Ontario Partners Limited Partnership or 


Harvest Ontario Partners.  It was formed to permit the plant to accept organic 


waste to be used to generate renewable electricity.  After the partnership was 


formed, Harvest Power Mustang Generation Ltd. became a 100 percent owned 


subsidiary of the partnership.  In June 2012, its personal property was transferred 


to the partnership.  It remains the registered owner of 1087 Green Valley Road. 


[9] The plant employs twelve part and full time employees.


[10] The debtors began operating the biogas electrical facility in London in April 2013.  


Unfortunately, the plant has never met its production expectations, had negative 


EBITDA from the outset and could not reach profitability without new investment.


The debtors had experienced significant “launch challenges” due to construction 


delays, lower than expected feedstock acquisition, higher than anticipated labour 


costs, and delays in securing a necessary approval from the Canadian Food 


Inspection Agency for the marketing and sale of fertilizer produced at the facility.


[11] Its difficulties were compounded by litigation with its general contractor, arising 


from the earlier construction of the facility. The lawsuit was ultimately resolved 


with the debtors paying $1 million from a holdback held by Harvest Ontario


Partners as well as a 24 percent limited partnership interest in the partnership.  The 


litigation was costly and “caused a substantial drain on the debtors’ working 


capital resources”.


[12] The debtors’ working capital and operating losses had been funded by its parent 


company, Harvest Power Inc.  However, in early 2015 Harvest Power Inc. advised 


the debtors that it would not continue to do so. By the year ended September 


2015, the debtors had an operating loss of approximately $4.8 million. 


[13] In January 2015, the debtors defaulted on their obligations to Farm Credit Canada, 


its senior secured creditor, which had extended a demand credit facility to secure 


up to $11 million in construction financing for the plant.  The credit facility was
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converted to a twelve year term loan, secured by a mortgage, a first security 


interest and various guarantees. In February 2015, FCC began a process to locate 


a party to acquire its debt and security, with the cooperation of the debtors.  FCC 


also advised the debtors that it would not fund any restructuring process or provide 


further financing.  The marketing process failed to garner any offers from third 


parties that FCC found acceptable. 


[14] On July 9, 2015, FCC demanded payment of its term loan from Harvest Ontario


Partners and served a Notice of Intention to Enforce Security pursuant to s. 244(1) 


of the BIA.  In August 2015, an indirect subsidiary of Harvest Power Inc. –


2478223 Ontario Limited – purchased and took an assignment of FCC’s debt and 


security at a substantial discount.  


[15] Shortly thereafter, StormFisher Ltd., which is a competitor of Harvest Power Inc.,


advised 2478223 that it was interested in purchasing the FCC debt and security in 


the hopes of acquiring the debtors’ business.  It was prepared to participate in the


sale process as a stalking horse bidder and a DIP lender. 


[16] On September 25, 2015, 2478223 assigned the debt and security to StormFisher 


Environmental Ltd., a subsidiary of StormFisher Ltd., incorporated for the purpose 


of purchasing the debtors’ assets.  The debt and security were purchased at a 


substantial discount from what 2478223 had paid and included cash, a promissory 


note and a minority equity interest.  StormFisher Ltd. is described as having 


remained close to the Harvest Power group of companies in the time following its


subsidiary’s sale of the property to Harvest Power Generation Ltd.  Some of its 


employees worked under contract for Harvest Power Inc. It was aware of the 


debtors’ financial difficulties and had participated in FCC’s earlier attempted sale 


process.   


[17] On September 29, 2015, the debtors commenced these proceedings under the BIA,


in order to carry out the sale of the debtors’ business as a going concern to 
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StormFisher Environmental Ltd. as a stalking horse bidder or another purchaser.  


Given the lack of success in the sale process earlier initiated by FCC, and concerns 


respecting the difficulties facing the renewable energy industry in general and for 


the debtors specifically, the debtors believe that a stalking horse process is 


appropriate and necessary.


[18] In consultation with the proposal trustee, the debtors developed a process for the 


marketing and sale of their business and assets.  The following summary of the 


process is described by Mr. Davis in his affidavit:


i. the sale process will be commenced immediately following the date 


of the order approving it;


ii. starting immediately after the sale process approval date, the debtors 


and the proposal trustee will contact prospective purchasers and will 


provide a teaser summary of the debtors’ business in order to solicit 


interest.  The proposal trustee will obtain a non-disclosure agreement 


from interested parties who wish to receive a confidential 


information memorandum and undertake due diligence.  Following 


the execution of a non-disclosure agreement, the proposal trustee 


will provide access to an electronic data room to prospective


purchasers;


iii. at the request of interested parties, the proposal trustee will facilitate 


plant tours and management meetings;


iv. shortly following the sale process approval date, the proposal trustee 


will advertise the opportunity in the national edition of the Globe 


and Mail;
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v. the bid deadline for prospective purchasers will be 35 days following 


the sale process approval date.  Any qualified bid must be 


accompanied by a cash deposit of 10% of the purchase price;


vi. the debtors and the proposal trustee will review all superior bids 


received to determine which bid it considers to be the most 


favourable and will then notify the successful party that its bid has 


been selected as the winning bid.  Upon the selection of the winning 


bidder, there shall be a binding agreement of purchase and sale 


between the winning bidder and the debtors;


vii. if one or more superior bids is received, the debtors shall bring a 


motion to the Court within seven business days following the 


selection of the winning bidder for an order approving the agreement 


of purchase and sale between the winning bidder and the debtors and 


to vest the assets in the winning bidder;


viii. the closing of the sale transaction will take place within one business 


day from the sale approval date;


ix. in the event that a superior bid is not received by the bid deadline, 


the debtors will bring a motion as soon as possible following the bid 


deadline for an order approving the stalking horse agreement of 


purchase and sale.


[19] StormFisher Environmental Ltd. is prepared to purchase the business and assets of 


the debtors on a going-concern basis on the following terms:


A partial credit bid for a purchase price equal to: (i) $250,000 of the 
debtors’ total secured obligations to StormFisher Environmental Ltd. (plus 
the DIP loan described below); (ii) any amounts ranking in priority to 
StormFisher Environmental Ltd.’s security, including the amounts secured 
by: (a) the administration charge; (b) the D&O charge (both described 
below); and (c) the amount estimated by the proposal trustee to be the 
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aggregate fees, disbursements and expenses for the period from and after 
closing of the transaction for the sale the debtors’ business to the 
completion of the BIA proceedings and the discharge of Deloitte 
Restructuring Inc. as trustee in bankruptcy of estate of the debtors.


[20] The debtors and the proposal trustee prepared a cash flow forecast for September 


25, 2015 to December 25, 2015.  It shows that the debtors will require additional 


funds in order to see them through this process, while still carrying on business.


[21] StormFisher Environmental Ltd. has offered to make a DIP loan of up to $1 


million to fund the projected shortfall in cash flow.  In return, the DIP lender 


requires a charge that ranks in priority to all other claims and encumbrances, 


except the administration and D&O charges.  The administration charge protects 


the reasonable fees and expenses of the debtors’ professional advisors.  The D&O 


charge is to indemnify the debtors for possible liabilities such as wages, vacation 


pay, source deductions and environmental remedy issues.  The latter may arise in 


the event of a wind-down or shut down of the plant and for which existing 


insurance policies may be inadequate.  According to Mr. Davis, the risk if such a 


charge is not granted is that the debtors’ directors and officers might resign, 


thereby jeopardizing the proceedings.


[22] The debtors have other creditors.  Harvest Power Partners had arranged for an 


irrevocable standby letter of credit, issued by the Bank of Montreal to fund the 


payment that might be required to the Ministry of Environment arising from any 


environment clean up that might become necessary.


[23] Searches of the PPSA registry disclosed the following registrations:                           


(a)


(i) FCC in respect of all collateral classifications other than 


consumer goods.  On August 12, 2015, change statement filed 


to reflect the assignment of FCC’s Debt and Security to 


2478223;


Harvest Ontario Partners:
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(ii) BMO in respect of accounts. 


(b)


(i) FCC in respect of all collateral classifications other than 


consumer goods.  On August 12, 2015, change statement filed 


to reflect the assignment of FCC’s Debt and Security to 


2478223;


Harvest Power Mustang Generation Ltd. 


(ii) BMO in respect of accounts; and


(iii) Roynat Inc. in respect of certain equipment.  


[24] There are two registrations on title to 1087 Green Valley Road.  The first is for 


$11 million in favour of FCC dated February 28, 2012 and transferred to 2478223 


on October 8, 2015.  The second is a construction lien registered by Badger 


Daylighting Limited Partnership on July 2, 2015 for $239,191.  The validity and 


priority of the lien claim is disputed by the debtors and 2478223.


Analysis


a) the administrative consolidation


[25] The administration order, consolidating the debtors’ notice of intention 


proceedings is appropriate for a variety of reasons.  First, it avoids a multiplicity of 


proceedings, the associated costs and the need to file three sets of motion 


materials.  There is no substantive merger of the bankruptcy estates but rather it 


provides a mechanism to achieve the just, most expeditious and least expensive 


determination mandated by the BIA General Rules.  The three debtors are closely 


aligned and share accounting, administration, human resources and financial 


functions.  The sale process contemplates that the debtors’ assets will be marketed 


together and form a single purchase and sale transaction.  Harvest Ontario Partners


and Harvest Power Mustang Generation Ltd. have substantially the same secured 
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creditors and obligations.  Finally, no prejudice is apparent.  A similar order was 


granted in Re Electro Sonic Inc., 2014 ONSC 942 (S.C.J.).


b) the DIP agreement and charge


[26] S. 50.6 of the BIA gives the court jurisdiction to grant a DIP financing charge and 


to grant it a super priority.  It provides as follows:


50.6(1) Interim Financing: On application by a debtor in respect of whom a notice of 
intention was filed under section 50.4 or a proposal was filed under subsection 62(1) and 
on notice to the secured creditors who are likely to be affected by the security or charge, a 
court may make an order declaring that all or part of the debtor’s property is subject to a 
security or charge – in an amount that the court considers appropriate – in favour of a 
person specified in the order who agrees to lend to the debtor an amount approved by the 
court as being required by the debtor, having regard to the debtor’s cash-flow statement 
referred to in paragraph 50(b)(a) or 50.4(2)(a), as the case may be.  The security or 
charge may not secure an obligation that exists before the order is made.


50.6(3) Priority: The court may order that the security or charge rank in priority over the 
claim of any secured creditor of the debtor.


[27] S. 50.6(5) enumerates a list of factors to guide the court’s decision whether to 


grant DIP financing:


50.6(5) Factors to be considered:  In deciding whether to make an order, the court is to 
consider, among other things,


(a) the period during which the debtor is expected to be subject to proceedings under this 
Act;


(b) how the debtor’s business and financial affairs are to be managed during the 
proceedings;


(c) whether the debtor’s management has the confidence of its major creditors;


(d) whether the loan would enhance the prospects of a viable proposal being made in 
respect of the debtor;


(e) the nature and value of the debtor’s property


(f) whether any creditor would be materially prejudiced as a result of the security or 
charge; and


(g) the trustee’s report referred to in paragraph 50(6)(b) or 50.4(2)(b), as the case may be.


[28] This case bears some similarity to Re P.J. Wallbank Manufacturing, 2011 ONSC 


7641 (S.C.J.).  The court granted the DIP charge and approved the agreement 
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where, as here, the evidence was that the debtors would cease operations if the 


relief were not granted.  And, as here, the DIP facility is supported by the proposal 


trustee. The evidence is that the DIP lender will not participate otherwise.  


[29] The Court in Wallbank also considered any prejudice to existing creditors.  While


it is true that the DIP loan and charge may affect creditors to a degree, it seems to 


me that any prejudice is outweighed by the benefit to all stakeholders in a sale of 


the business as a going concern.  I would have thought that the potential for


creditor recovery would be enhanced rather than diminshed.


[30] In Re Comstock Canada Ltd.¸ 2013 ONSC 4756 (S.C.J.), Justice Morawetz was 


asked to grant a super priority DIP charge in the context of a Companies’


Creditors Arrangement Act proceeding.  He referred to the moving party’s factum, 


which quoted from Sun Indalex Finance, LLC v. United Steelworkers, 2013 SCC 6


as follows:


[I]t is important to remember that the purpose of CCAA proceedings is not 
to disadvantage creditors but rather to try to provide a constructive solution 
for all stakeholders when a company has become insolvent. As my 
colleague, Deschamps J. observed in


…the purpose of the


Century Services, at para. 15:


In the same decision, at para. 59, Deschamps J. also quoted with approval 
the following passage from the reasons of Doherty J.A. in


CCAA… is to permit the debtor to 
continue to carry on business and, where possible, avoid 
the social and economic costs of liquidating its assets.


Elan Corp. v. 


Comiskey (1990), 41 O.A.C. 282, at para. 57 (dissenting)


The legislation is remedial in the purest sense in that it 
provides a means whereby 


:


…


the devastating social and 
economic effects of bankruptcy or creditor initiated 
termination of ongoing business operations can be 
avoided while a court-supervised attempt to reorganize 
the financial affairs of the debtor company is made.


Given that there was no alternative for a going-concern 
solution, it is difficult to accept the Court of Appeal’s 
sweeping intimation that the DIP lenders would have 
accepted that their claim ranked below claims resulting 
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from the deemed trust. There is no evidence in the record 
that gives credence to this suggestion. Not only is it 
contradicted by the CCAA judge’s findings of fact, but 
case after case has shown that “the priming of the DIP 
facility is a key aspect of the debtor’s ability to attempt a 
workout” (J. P. Sarra, Rescue! The Companies’ Creditors 


Arrangement Act (2007), at p. 97). The harsh reality is 
that lending is governed by the commercial imperatives 
of the lenders, not by the interests of the plan members or 
the policy considerations that lead provincial 
governments to legislate in favour of pension fund 
beneficiaries. 


[Emphasis in original]


The reasons given by Morawetz J. in 
response to the first attempt of the Executive Plan’s 
members to reserve their rights on June 12, 2009 are 
instructive. He indicated that any uncertainty as to 
whether the lenders would withhold advances or whether 
they would have priority if advances were made did “not 
represent a positive development”. He found that, in the 
absence of any alternative, the relief sought was 
“necessary and appropriate”.


[31] I recognize that in the Comstock decision, the court was dealing with a CCAA


proceeding.  However, the comments quoted above seem quite apposite to this 


case.  After all, the CCAA is an analogous restructuring statute to the proposal 


provisions of the BIA.


c) administration charge


[32] The authority to grant this relief is found in s. 64.2 of the BIA.


64.2 (1) Court may order security or charge to cover certain costs:  On notice to the secured 
creditors who are likely to be affected by the security or charge, the court may make an order 
declaring that all or part of the property of a person in respect of whom a notice of intention is 
filed under section 50.4 or a proposal is filed under subsection 62(1) is subject to a security or 
charge, in an amount that the court considers appropriate, in respect of the fees and expenses 
of


(a) the trustee, including the fees and expenses of any financial, legal or other experts 
engaged by the trustee in the performance of the trustee’s duties;


(b) any financial, legal or other experts engaged by the person for the purpose of proceedings 
under this Division; and


(c) any financial, legal or other experts engaged by any other interested person if the court is 
satisfied that the security or charge is necessary for the effective participation of that person 
in proceedings under this Division.
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64.2 (2) Priority: The court may order that the security or charge rank in priority over the 
claim of any secured creditor of the person.


[33] In this case, notice was given although it may have been short.  There can be no 


question that the involvement of professional advisors is critical to a successful 


restructuring.  This process is reasonably complex and their assistance is self 


evidently necessary to navigate to completion.  The debtors have limited means to 


obtain this professional assistance. See also Re Colossus Minerals Inc., 2014 


ONSC 514 (S.C.J.) and the discussion in it.


d) the D & O charge


[34] The BIA confers the jurisdiction to grant such a charge at s. 64.1, which provides 


as follows:


64.1 (1) On application by a person in respect of whom a notice of intention is filed under 
section 50.4 or a proposal is filed under subsection 62(1) and on notice to the secured 
creditors who are likely to be affected by the security or charge, a court may make an 
order declaring that all or part of the property of the person is subject to a security or 
charge – in an amount that the court considers appropriate in favour of any director or 
officer of the person to indemnify the director or officer against obligations and liabilities 
that they may incur as a director or officer after the filing of the notice of intention or the 
proposal, as the case may be.


(2) The court may order that the security or charge rank in priority over the claim of any 
secured creditor of the person.


(3) The court may not make the order if in its opinion the person could obtain adequate 
indemnification insurance for the director or officer at a reasonable cost.


(4) The court shall make an order declaring that the security or charge does not apply in 
respect of a specific obligation or liability incurred by a director or officer if in its opinion 
the obligation or liability was incurred as a result of the director’s or officer’s gross 
negligence or wilful misconduct or, in Quebec, the director’s or officer’s gross or 
intentional default.


[35] I am satisfied that such an order is warranted in this case for the following reasons:


the D & O charge is available only to the extent that the directors and officers 


do not have coverage under existing policies or to the extent that those policies


are insufficient;
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it is required only in the event that a sale is not concluded and a wind down of 


the facility is required;


there is a possibility that the directors and officers whose participation in the 


process is critical, may not continue their involvement if the relief were not 


granted;


the proposal trustee and the proposed DIP lender are supportive;


e) the sale process and the stalking horse agreement of purchaser sale


[36] The court’s power to approve a sale of assets in the context of a proposal is set out 


in s. 65.13 of the BIA.  However, the section does not speak to the approval of a 


sale process.


[37] In Re Brainhunter (2009), 62 C.B.R. (5th


13. The use of a stalking horse bid process has become quite popular in recent 
CCAA filings.  In Nortel Networks Corp., Re, [2009] O.J. No. 3169 (Ont. S.C.J. 
[Commercial List]), I approved a stalking horse sale process and set out four factors (the 
“Nortel Criteria”) the court should consider in the exercise of its general statutory 
discretion to determine whether to authorize a sale process:


) 41, Justice Morawetz considered the 


criteria to be applied on a motion to approve a stalking horse sale process in a 


restructuring application under the CCAA and in particular s. 36, which parallels 


s. 65.13 of the BIA.  He observed:


(a) Is a sale transaction warranted at this time?


(b) Will the sale benefit the whole “economic community”?


(c) Do any of the debtors’ creditors have a bona fide reason to object to a sale of 
the business?


(d) Is there a better viable alternative?


14. The Nortel decision predates the recent amendments to the CCAA.  This 
application was filed December 2, 2009 which post-dates the amendments.


15. Section 36 of the CCAA expressly permits the sale of substantially all of the 
debtors’ assets in the absence of a plan.  It also sets out certain factors to be considered 
on such a sale.  However, the amendments do not directly assess the factors a court 
should consider when deciding to approve a sale process.
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16. Counsel to the Applicants submitted that a distinction should be drawn between 
the approval of a sales process and the approval of an actual sale in that the Nortel 
Criteria is engaged when considering whether to approve a sales process, while s. 36 of 
the CCAA is engaged when determining whether to approve a sale.  Counsel also 
submitted that s. 36 should also be considered indirectly when applying the Nortel 
Criteria.


17. I agree with these submissions.  There is a distinction between the approval of 
the sales process and the approval of a sale.  Issues can arise after approval of a sales 
process and prior to the approval of a sale that requires a review in the context of s. 36 of 
the CCAA.  For example, it is only on a sale approval motion that the court can consider 
whether there has been any unfairness in the working out of the sales process.


[38] It occurs to me that the Nortel Criteria are of assistance in circumstances such as 


this – namely on a motion to approve a sale process in proposal proceedings under 


the BIA.


[39] In CCM Master Qualified Fund Ltd. v. blutip Power Technologies 2012 ONSC 


175 (S.C.J.) the Court was asked to approve a sales process and bidding 


procedures, which included the use of a stalking horse credit bid. The court 


reasoned as follows:


6. Although the decision to approve a particular form of sales process is distinct 
from the approval of a proposed sale, the reasonableness and adequacy of any sales 
process proposed by a court-appointed receiver must be assessed in light of the factors 
which a court will take into account when considering the approval of a proposed sale.  
Those factors were identified by the Court of Appeal in its decision in Royal Bank v.


Soundair Corp.: (i) whether the receiver has made a sufficient effort to get the best price 
and has not acted improvidently; (ii) the efficacy and integrity of the process by which 
offers are obtained; (iii) whether there has been unfairness in the working out of the 
process; and, (iv) the interests of all parties.  Accordingly, when reviewing a sales and 
marketing process proposed by a receiver a court should assess:


(i) the fairness, transparency and integrity of the proposed process;


(ii) the commercial efficacy of the proposed process in light of the specific circumstances 
facing the receiver; and,


(iii) whether the sales process will optimize the chances, in the particular circumstances, 
of securing the best possible price for the assets up for sale.


7. The use of stalking horse bids to set a baseline for the bidding process, including 
credit bid stalking horses, has been recognized by Canadian courts as a reasonable and 
useful element of a sales process.  Stalking horse bids have been approved for use in 
other receivership proceedings, BIA proposals, and CCAA proceedings.
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[40] I am satisfied that the sale process and stalking horse agreement should be 


approved.  It permits the sale of the debtors’ business as a going concern, with 


obvious benefit to them and it also maintains jobs, contracts and business 


relationships.  The stalking horse bid establishes a floor price for the debtors’ 


assets.  It does not contain any compensation to StormFisher Environmental Ltd. 


in the event a superior bid is received, and as a result, a superior bid necessarily 


benefits the debtors’ stakeholders rather than the stalking horse bidder. The 


process seems fair and transparent and there seems no viable alternative, 


particularly in light of FCC’s earlier lack of success.  Finally, the proposal trustee 


supports the process and agreement.


f) Extension of time to file a proposal


[41] It is desirable that an extension be granted under s. 50.4 (9) of the BIA.  It appears 


the debtors are acting in good faith and with due diligence.  Such an extension is 


necessary so the sale process can be carried out.  Otherwise, the debtors would be 


unable to formulate a proposal to their creditors and bankruptcy would follow.


[42] For these reasons, the relief sought is granted.


Justice H.A. Rady


“Justice H.A. Rady” 


Date: October 28, 2015
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ENDORSEMENT


OVERVIEW


[1] The applicants, Osztrovics Farms Ltd. (“OFL”), Elysia Osztrovics and 


Violet Osztrovics (collectively the “Osztrovics Applicants”), seek leave pursuant 
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to s. 193(e) of the Bankruptcy and Insolvency Act


[2] Back in November, 2012, the Trustee requested from OFL certain


information that it required to value the bankrupt’s shares in the corporation.  To 


date, OFL has refused to provide this information.  The effect of the Order is to 


require OFL to disclose to the Trustee a list of documents pursuant to 


, R.S.C. 1985, c. B-3, to appeal 


from the order of Wilton-Siegel J. dated April 9, 2015 (the “Order”) (reasons 


reported at 2015 ONSC 2079). The Order dismissed the Osztrovics Applicants’ 


appeal from the order of Registrar Short dated August 6, 2014 (reasons reported 


at 2014 ONSC 4405), and granted the cross-appeal of PricewaterhouseCoopers 


Inc., the Trustee in bankruptcy of the estate of Victor Osztrovics, who held shares 


in OFL.


BIA s. 164 


and to require Elysia, the bankrupt’s wife, and Violet, the bankrupt’s mother, to 


submit to oral examinations pursuant to BIA


[3] As a preliminary matter, the Trustee submits that the Osztrovics Applicants 


missed, by one day, the deadline for bringing their leave motion specified by the 


s. 163.


BIA and its rules.  Given that it was obvious the Osztrovics Applicants intended to 


appeal the Order, in my view the justice of the case supports granting the 


applicants an extension of time so that this matter can be dealt with on its merits: 


Bankruptcy and Insolvency General Rules, C.R.C. 1978, c. 368, s. 31(1).  For the 


reasons that follow, the application for leave to appeal is dismissed.
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BACKGROUND FACTS


[4] OFL is incorporated under the Ontario Business Corporations Act


[5] Violet owns 51.7% of OFL’s Class A voting shares. Prior to his bankruptcy, 


the bankrupt owned 51 OFL common shares and 48% of the company’s Class A 


voting shares. Those shares are now registered in the name of the Trustee.


, R.S.O. 


1990, c. B.16, and operates a tobacco farm. Elysia and Violet are directors of 


OFL, as was the bankrupt prior to his bankruptcy on June 21, 2011.


[6] On November 20, 2012, the Trustee wrote to OFL’s counsel requesting all 


information and documents relating to OFL’s operations. In its First Report dated 


July 11, 2013, the Trustee reported that it needed documents about OFL’s 


business affairs in order to value the bankrupt’s shares in OFL. Those shares 


constitute the bankrupt’s most significant asset. The Trustee reported that OFL 


had refused to provide the requested information and documents. In its Report, 


the Trustee stated that it was seeking an order under BIA s. 164(1) compelling 


OFL to provide the requested documents, and orders under BIA


[7] The Trustee’s motion initially was heard by the Registrar. Wilton-Siegel J. 


summarized the Registrar’s decision at para. 7 of his reasons:


s. 163(1) 


compelling Elysia and Violet to attend examinations under oath.


In his reasons dated August 6, 2014, (the "Reasons") 
the Registrar concluded that the language of ss. 163 
and 164 was sufficiently broad to encompass 
documents of a corporation respecting its business and 
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affairs, i.e. that such documents may also relate "in 
whole or in part to the bankrupt, his dealings or 
property.” The Registrar further concluded in paragraph 
73 of the Reasons that, in this case, the Trustee had
demonstrated the necessary link between the 
Information and the Bankrupt, his dealings or property.
On this basis, he ordered the disclosure of the 
Information. He also ordered the examinations of Elysia 
and Violet for the same reason, although he considered 
that the "proportionality principle" required a "hybrid 
solution" to the order sought under s. 163 in respect of 
Violet, being the delivery of responses to written 
interrogatories.


The Registrar ordered that each party should bear its own costs of the motion.


[8] The Osztrovics Applicants appealed the Registrar’s order, and the Trustee 


cross-appealed that part of the order which required Violet to answer written 


interrogatories instead of submitting to an oral examination. The motion judge 


dismissed the Osztrovics Applicants’ appeal, granted the Trustee’s cross-appeal, 


and set aside the Registrar’s cost order, instead awarding the Trustee its partial 


indemnity costs.


[9] The Osztrovics Applicants seek leave to appeal the Order, submitting that 


the motion judge erred by:


(i) interpreting the Trustee’s right to access under BIA
ss. 163 and 164 as one which entitled the Trustee “to 
disclosure from a private corporation of such 
information as is relevant to permit a valuation of 
shares of a bankrupt in such corporation”;







Page: 5


(ii) setting aside a confidentiality term the Registrar had 
attached to OFL’s disclosure of information pursuant 
to BIA


(iii) authorizing the 


s. 164;


BIA


(iv) interfering with the Registrar’s cost decision.


s. 163 examination of Violet and 
requiring that the examination be an oral one, 
instead of one conducted by way of written 
interrogatories; and,


APPLICABLE TEST


[10] Section 193 of the BIA provides that in any case other than those 


enumerated in BIA ss. 193(a) to (d), an appeal lies to the Court of Appeal only 


with leave of a judge of the Court of Appeal. In Business Development Bank of 


Canada v. Pine Tree Resorts Inc., 2013 ONCA 282, 115 OR (3d) 617, at para. 


29, Blair J.A. summarized the principles applicable on a leave to appeal motion


under BIA


Beginning with the overriding proposition that the 
exercise of granting leave to appeal under s. 193(e) is 
discretionary and must be exercised in a flexible and 
contextual way, the following are the prevailing 
considerations in my view. The court will look to whether 
the proposed appeal,


s. 193(e):


a) raises an issue that is of general importance to the 
practice in bankruptcy/insolvency matters or to the 
administration of justice as a whole, and is one that 
this Court should therefore consider and address;


b) is prima facie meritorious, and
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c) would unduly hinder the progress of the 
bankruptcy/insolvency proceedings.


[11] In respect of the merits of an appeal, an applicant must be able to 


convince the court that there exist “legitimately arguable points… so as to create 


a realistic possibility of success on the appeal”: Re Ravelston Corp., 24 C.B.R. 


(5th) 256, [2005] O.J. No. 5351 (C.A.), at paras. 28-29; Re Ravelston Corp. Ltd.


ANALYSIS


,


2007 ONCA 268, 31 C.B.R. (5th) 233, at para. 12.


The Trustee’s power to demand documents


[12] The Osztrovics Applicants submit that the motion judge erred in concluding 


that BIA s. 164 authorized the Trustee to demand internal corporate records from 


a privately-held corporation in which the bankrupt owned shares. They contend 


that BIA


[13] The general importance and merit of the issue, the applicants argue, is 


supported by the Trustee’s inability “to cite a single case where a corporation in 


which a bankrupt individual owned shares was ordered to produce its internal 


corporate records.” They contend that the determination of the proper scope of 


s. 164 only permits a trustee to gain access to records in the hands of 


third parties that pertain directly to a bankrupt’s business and dealings, such as 


the records of the auditors and accountants of the bankrupt.


BIA s. 164 would be of significant interest to the practice in 


bankruptcy/insolvency matters, as would the issue of whether the motion judge 
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erred in finding that no operational conflict existed between BIA ss. 163 and 164 


and the duties of care imposed on directors by OBCA


[14] In the specific circumstances of this case, I do not regard the issue raised 


by the applicants concerning the scope of 


s. 134. 


BIA s. 164 as prima facie meritorious.


BIA


The disclosure contemplated by ss. 163 and 164 of the 


s. 164(1) authorizes a trustee to require a person to produce any documents 


or records in his possession “of any kind relating in whole or in part to the 


bankrupt, his dealings or property.” After noting that the Registrar had concluded 


that the information sought by the Trustee was relevant to the valuation of the 


bankrupt’s shares in OFL, the motion judge stated, at paras. 13 through 16 of his 


reasons:


BIA 


Accordingly, while there may be issues regarding the 
relevance of particular documents of a corporation for 
any valuation of the shares of such corporation, I think 
that the principle is clear. A trustee in bankruptcy is 
entitled to disclosure from a private corporation of such 
information as is relevant to permit a valuation of shares 
of a bankrupt in such corporation. Further, I do not 
accept the implicit premise of the Appellants' argument 
– that corporate documentation pertains solely to the 
business and affairs of the corporation. In the present 
circumstances, where the former shares of the Bankrupt 


is directed toward ensuring that the trustee can 
fulfill its responsibilities to investigate and value, or 
otherwise establish, the assets and the liabilities of the 
bankrupt. In this regard, the valuation of any shares 
owned by a bankrupt is an important element, 
particularly where, as in the present circumstances, 
such shares represent the most significant asset of the 
estate.
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in OFL constitute the most significant asset of his estate 
and represent a significant shareholding in OFL, there is 
no reason why the Information cannot pertain to both 
the Bankrupt and OFL for the purposes of s. 164 of the 
BIA


[15] Without accepting the breadth of the principle articulated by the motion 


judge, I see no viable argument that he erred in affirming the Trustee’s authority 


to demand the information sought from OFL in the specific circumstances of this 


case – i.e. where the bankrupt held a significant number of the issued shares of 


OFL, those shares constitute the most significant asset of the bankrupt’s estate, 


and the information sought from OFL is necessary to value the bankrupt’s 


shares. The position advanced by the applicants – that the Trustee’s power to 


demand documents under 


.


BIA


[16] As to the applicants’ argument that the motion judge erred in finding no 


operational conflict existed between


s. 164 does not extend to disclosure from a 


private corporation of information relevant to permit a valuation of the bankrupt’s 


shares in OFL – asks the court to read into the section limiting language not 


suggested by s. 164 nor which finds any support in the case law. Moreover, such 


a limitation on the powers of the Trustee under s. 164 would frustrate its ability to 


discharge its duty to the bankrupt’s creditors to value and realize upon the most 


significant asset in his estate – his shares in OFL.


OBCA s. 134 and BIA ss. 163-164, 


apparently it was the Registrar who first raised the issue of the possible 


application of the doctrine of federal paramountcy, but he concluded that no 
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operational conflict existed. Putting to one side the question of why the applicants 


would wish to raise this as an issue on appeal when a finding of operational 


conflict would result in the federal legislation – i.e. BIA


I am not persuaded that the Registrar erred in law in 
concluding that there was no operational conflict 
between s. 134 of the 


s. 164 – prevailing, I see 


no viable argument that the motion judge erred in principle when he concluded, 


in paras. 29 through 31 of his reasons, that:


OBCA and ss. 163 and 164 of the 
BIA


The Appellant's argument incorrectly posits a conflict 
between the directors' duty or discretion, on the one 
hand, and a trustee's power to investigate. The real 
operational question is between the trustee's right to 
disclosure as a shareholder and its right to disclosure as 
a trustee in bankruptcy. The former is complementary to 
the latter, not in conflict with it.


.


There is also no conflict between the provisions of s. 
134 of the OBCA and the BIA


[17] I conclude that there is no realistic possibility that the Osztrovics Applicants 


could succeed on appeal were leave to appeal granted on this issue.


. As the Appellants note, 
s. 134 merely codifies the obligations of directors to act 
in the best interests of a corporation. Any determination 
that directors may make regarding the best interests of 
a corporation is necessarily restricted by the obligation 
of the corporation to comply with statutorily mandated 
powers, whether derived from federal or provincial 
statutes.
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The remaining grounds of appeal involving BIA


[18] The Osztrovics Applicants seek leave to appeal on two other 


ss. 163 and 164


BIA


(i) the decision of the motion judge to set aside para. 2 of the Registrar’s 


order, which had stipulated that “commercially sensitive information of OFL 


that is disclosed to the Trustee, and corporate records of OFL which 


disclose such commercially sensitive information…shall not be disclosed to 


the creditors or the inspectors that have been appointed by the creditors”;


and,


ss. 163 


and 164 issues:


(ii) the order that Violet submit to a BIA


[19] As to the first ground, the applicants submit that the motion judge 


exceeded his jurisdiction as an appeal judge under 


s. 163 examination by way of oral 


examination.


BIA


[20] As to the 


s. 192(4) by dealing with 


para. 2 of the Registrar’s order because that term of the order was not under 


appeal. I see no merit in this argument: the Osztrovics Applicants’ Notice of 


Motion by way of Appeal asked to set aside the Registrar’s decision in its 


entirety.


BIA s. 163 examination of Violet, the bankrupt’s mother and a 


director of OFL, the motion judge quite reasonably observed, at para. 50 of his 


reasons, that the Registrar had determined “Violet was a ‘person who had 
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knowledge of the affairs of [the] bankrupt’,” and the applicants advance no 


argument as to how the Registrar erred in making that finding of fact. Given the 


Registrar’s finding of fact, it is difficult to see how Violet can fashion a viable 


argument resisting submitting to a BIA


[21] The Osztrovics Applicants submit that the Registrar possessed the power 


to impose confidentiality conditions on the disclosure of information to the 


Trustee and to direct that the examination of Violet proceed by way of written 


interrogatories, and the motion judge therefore erred in setting aside those 


portions of the Registrar’s order.  


s. 163 examination.


[22] Irrespective of the strength or weakness of the merits of those arguments, 


to grant leave to appeal on these issues in the specific circumstances of this 


case would unduly hinder the progress of this bankruptcy proceeding. The 


Trustee made its initial demand for information about OFL on November 20, 


2012. Over the past 2.5 years the Osztrovics Applicants have refused to provide 


the requested information. Their refusal has prevented the Trustee from valuing 


the most important asset in the bankrupt’s estate – his shares in OFL. To permit 


an appeal would further delay the administration of an estate whose affairs 


already have been impeded unduly by the applicants’ refusals.
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Leave to appeal the costs award


[23] The Registrar ordered that each party bear their own costs notwithstanding 


that the Trustee had “succeeded in obtaining generally what it was seeking.” The


motion judge set aside that order and awarded the Trustee partial indemnity 


costs. The Osztrovics Applicants submit that there was no basis for the motion 


judge to interfere with the Registrar’s discretionary costs order. Regardless of 


any merits in that argument, the correctness of the costs award does not raise an 


issue that is of general importance to the practice in bankruptcy/insolvency 


matters or to the administration of justice as a whole, and I am not satisfied that 


leave to appeal that issue should be granted.


DISPOSITION


[24] I dismiss the Osztrovics Applicants’ motion for leave to appeal. I agree with 


the applicants that the partial indemnity costs of $12,180.68 sought by the 


Trustee on this leave motion are too high. In my view, a fair and reasonable 


award of costs to the Trustee would be $6,000, which I order the Osztrovics 


Applicants to pay to the Trustee within 10 days of the date of this order.


“David Brown J.A.”
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Introduction


[1] The Bankrupt filed a Notice of Intention to Make a Proposal on October 8, 2014, and
filed a Proposal on December 22, 2014.  There was a first meeting of creditors on February 3, 
2015, at which the Canada Revenue Agency (“CRA”) appeared and claimed that the sale of the 
McArthur Dental Clinic was made for undervalue.
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[2] The Proposal was voted on and defeated on March 25, 2015.  Dr. Saran was deemed 
bankrupt on March 25, 2015.  


[3] The Trustee brought a motion to set aside the transaction on March 21, 2017.


[4] The issue before the Court on this part of the motion is whether the Trustee’s motion to 
set aside a transfer made by the bankrupt to the Respondents is statute barred by virtue of the 
Limitations Act, 2002, S.O. 2002, c. 24, Sched. B.


Factual Background 


[5] The Bankrupt, Baldeep Kaur Saran, is a dentist.  She did not file income tax returns, 
claiming that she was a “natural person”.  The doctrine of “natural persons” is premised on the 
notion that “natural persons” are entities that perform labour to earn income, while “legal 
persons” are artificially created by the government.  Only “legal persons” are required to file 
income tax returns, while “natural persons” are not. 


[6] The Bankrupt accumulated close to $3,000,000 in tax debt based on her adherence to the 
“natural person” doctrine.


[7] Prior to her bankruptcy, the Bankrupt operated two dental offices, a sole proprietorship
called McArthur Dental Clinic and another one called Kanata Dentistry.


[8] Lakhwinder Saran, one of the Respondents, is the Bankrupt’s spouse.  He was the office 
manager of both McArthur Dental Clinic and Kanata Dentistry.


[9] 2207762 Ontario Inc. (“220”) and 2425158 Ontario Ltd. (“242”) are corporations 
incorporated under the laws of the Province of Ontario.  Both companies are controlled by 
Lakhwinder Saran.  He is the sole officer, shareholder and director of 220.  


[10] As a result of her tax debt, on October 8, 2014, the Bankrupt filed a Notice of Intention to 
Make a Proposal (“NOI”).  The Bankrupt chose Doyle Salewski Inc. (“DSI”) as the Bankrupt’s 
Proposal Trustee.


[11] The Bankrupt filed her Proposal on December 22, 2014.  In the Bankrupt’s Statement of 
Affairs, she estimated the realized full net value of her assets to be $622,775, and listed her 
liabilities of $2,990,455.54.  Other than the CRA, VW Credit was the only creditor.  


[12] A meeting of creditors was held on February 3, 2015, at which the CRA raised a concern 
that the sale of McArthur Dental Clinic to 220 was not a sale for proper value. The meeting of 
creditors was subsequently adjourned.


[13] CRA rejected the Proposal, and on March 25, 2015, the Bankrupt was deemed to have 
made an assignment in bankruptcy.  DSI was appointed as the Trustee in Bankruptcy.


McArthur Dental Clinic


[14] The Bankrupt originally acquired McArthur Dental Clinic in 1996.
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[15] On or about January 1, 2014, the Bankrupt entered into an agreement of Purchase and 
Sale with 220, which provided for the sale of the office management and administrative aspects 
of McArthur Dental Clinic, excluding accounts receivable, but including certain other assets.  
This transaction took place approximately nine months prior to the Bankrupt filing an NOI.


[16] The Respondents obtained an estimate of fair market value from Steve Pittman, CBV, at 
Raymond Chabot to determine the estimated fair market value as of December 31, 2012.  The 
Raymond Chabot Report concluded that the fair market value of McArthur Dental Clinic was 
$170,000 to $200,000.


[17] The purchase price for the purchased assets was set at $185,000, with $50,000 to be paid 
by 220 upon execution of the purchase agreement, and the remaining $135,000 as set out in a 
promissory note delivered to the Bankrupt on closing with a term of five years, interest at 5% per 
annum, five year amortization, payable monthly, and personally guaranteed by Lakhwinder.


[18] The Bankrupt continued to do some work at the McArthur Dental Clinic following the 
sale.  


[19] After its appointment as Trustee in Bankruptcy, DSI retained ROI Corporation (“ROI”),
which possesses a particular expertise in evaluating dental clinics, to provide a report as to the 
fair market value of McArthur Dental Clinic as of December 31, 2012.  The ROI Report, dated 
January 23, 2017, concluded the fair market value of the clinic as of December 31, 2012, was
approximately $470,000.


[20] McArthur Dental Clinic was sold on January 1, 2014.  DSI obtained a further report from 
ROI in order to establish the fair market value as of January 1, 2014.  The further ROI Report 
dated July 27, 2017, and also dated August 23, 2017, provided a conservative estimate of 
$500,000 for the clinic as of January 1, 2014.


[21] The Trustee’s position is that under s. 96(2) of the Bankruptcy and Insolvency Act,
R.S.C., 1985, c. B-3 (“BIA”), the Trustee’s opinion of the fair market value of the practice as of 
January 1, 2014, was $500,000.  


[22] Subsequent to 220’s purchase of McArthur Dental, the clinic reported the following 
income to the CRA as follows:


2014: $87,934
2015: $110,486
2016: $171,952


[23] This Motion was originally returnable on March 22, 2017.  The Bankrupt was deemed to 
have made an assignment on March 25, 2015.  The Motion was subsequently adjourned to 
August 15, 2017, and then to November 22, 2017.


Issue


[24] The issue before the Court is whether the Trustee in Bankruptcy is statute barred from 
bringing this Motion for the relief claimed under the Limitations Act.
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Position of the Trustee (the Moving Party)


[25] The Trustee argues that the duties of a Proposal Trustee are different than the duties of a 
Trustee in Bankruptcy. The Trustee argues that until March 25, 2015, DSI was a Proposal 
Trustee and wore the hat of a Proposal Trustee.  Once Dr. Saran was deemed bankrupt on March 
25, 2015, the Trustee became the Trustee in Bankruptcy, thereby wearing a separate and distinct 
hat.


[26] The Trustee argues that the Responding Parties’ contention that the limitation period 
commenced on February 3, 2015, was erroneous in that the only evidence that existed on that 
date with regard to the McArthur Dental Clinic was the Raymond Chabot Report.  Based on the 
Raymond Chabot Report, DSI could not have possibly known as of February 3, 2015, that the 
transfer was for undervalue, since the consideration stated in the agreement of purchase and sale 
was within the range of value set out in the Report of $170,000 to $200,000.  DSI argues that 
while it could have investigated the sale of the McArthur Dental Clinic as a Proposal Trustee, it 
had no obligation to do so.  


[27] The Trustee argues that once DSI commenced its role as the Trustee in Bankruptcy, it 
exercised reasonable diligence in determining whether or not the transfer of the McArthur Dental 
Clinic from the Bankrupt to 220 was at undervalue.  In that regard, it submits that the earliest 
limitation period could have commenced running was March 25, 2015, the day the Bankrupt was 
deemed to be bankrupt.  Since the motion was brought within two years of that date, it is 
submitted that the limitation period had not expired.


[28] Furthermore, the Trustee argues that in order for the limitation period to start running, it
is necessary that all of the requirements set out in s. 5(1) of the Limitations Act be met, including
having regard to the nature of the injury, loss or damage, a proceeding would be an appropriate 
means to seek to remedy it.  The Trustee argues that this can have the effect of postponing the 
start date of the two year limitation period beyond the date when a plaintiff knows it has been 
incurred a loss.


Position of the Respondents


[29] The Respondents argue that DSI is statute barred from bringing the motion for a
declaration that the sale is a transfer for undervalue because the motion was commenced more 
than two years from the anniversary date on which the claim was discoverable, pursuant to s. 4
of the Limitations Act. They argue that the sale of the McArthur Dental Clinic was discovered 
by the Trustee and the CRA through the existence of a promissory note, on October 8, 2014,
when the Statement of Affairs were prepared.  


[30] The Responding Parties take the position that the date of discovery ought to be October 8, 
2014, or at the latest February 3, 2015, when the first meeting of creditors was held.


[31] The Respondents rely on the Supreme Court of Canada decisions affirming that the 
general limitation periods in provincial statutes apply to bankruptcy proceedings including: Re 


Edwards, 2010 ONSC 5718; Gingras v. General Motors Products of Canada Ltd. (1974), [1976] 
1 S.C.R. 426 (S.C.C.); and Employers’ Liability Assurance Corp. v. Ideal Petroleum (1976) 
[1978] 1 S.C.R. 230 (S.C.C.).
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[32] The Respondents also argue that, pursuant to s. 5 of the Limitations Act, the claim was 
deemed to have been discovered on the earlier day upon which the Trustee had: (a) knowledge 
that the sale to the non-arm’s length party was an act of Dr. Saran, and (b) that a motion to 
declare the transaction void was an appropriate remedy; or (c) the day on which a reasonable 
trustee ought to have known of the sale to the non-arm’s length party by Dr. Saran and (d) that a 
motion for a declaration was an appropriate remedy (s. 5(1)(a)(b)).


[33] The Responding Parties submit that the Trustee had a duty to properly investigate this
possible claim imposed by s. 50(5) of the BIA.  Had an investigation been undertaken in a similar 
manner as the approach taken with respect to another dental clinic known as the Kanata 
Dentistry, than the claim would have been discovered by October 8, 2014, when the NOI was 
filed.  They argue that the Trustee had an obligation at the time the NOI was filed to make such 
appraisals and investigations of the affairs and property of Dr. Saran as to enable the Trustee to 
estimate with reasonable accuracy the financial situation of the Debtor.


[34] The Responding Parties take that the claim was further discoverable on December 23,
2014, after the Proposal was presented to the Creditors.  They argue that the Trustee had 
reviewed the financial affairs of Dr. Saran and was made aware of the promissory note in favour
of Dr. Saran from 220, which was owned by Lakhwinder as a result of the sale.


[35] Lastly, they argue that the Trustee was positively aware of the non-arm’s length 
transaction at the meeting of February 3, 2015, as indicated by the minutes of that meeting, at 
which time it was suggested that the sale of the McArthur Dental Clinic was a non-arm’s length 
sale and specifically asserted that the transfer was not sold for fair market value.


Analysis


A Trustee in a Proposal and a Trustee in Bankruptcy Wear Different Hats


[36] The Court has analyzed ss. 16-38 and 50 of the BIA and finds that the duties of a Trustee 
in a Proposal are very different than the duties of a Trustee in a Bankruptcy.


[37] The duties of a Trustee under a Proposal are set out in s. 50(5), which reads as follows: 


The trustee shall make or cause to be made such an appraisal and 
investigation of the affairs and property of the Debtor as to enable the trustee 
to estimate with reasonable accuracy the financial situation of the Debtor and 
the cause of the Debtor’s financial difficulties or insolvency and report the 
result thereof to the meeting of the creditors.


[38] The duties of a Trustee in a Bankruptcy are set out in ss. 16 to 38 of the BIA.


[39] There is a clear distinction between the duties of a Trustee in a Proposal as compared to a
Trustee in a Bankruptcy.  Proposal Trustees and Bankruptcy Trustees effectively wear different 
hats.  The BIA often distinguishes between the rights and powers of a Trustee under a Proposal as 
compared to a Trustee in a Bankruptcy.  Furthermore, the Act expressly establishes instances 
where the term “trustee” extends equally to Bankruptcy or Proposal Trustees (ss. 50(1), 
4.06(1.1)). 
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[40] In its capacity as Proposal Trustee, DSI was entitled to rely on the information provided 
by the then Debtor, Dr. Saran, in preparing her Statement of Affairs.  As this document is a 
statement under oath by the Debtor, the Proposal Trustee has no onus to verify its contents.  It is 
therefore reasonable that DSI did not discover its claim regarding the undervalue sale of 
McArthur Dental Clinic until it had further reason to seek additional appraisal as the Trustee in 
Bankruptcy, in and around January 2017 (Limitations Act, s. 5; BIA, s. 21).


[41] In a bankruptcy, s. 16(3) of the BIA provides that:


The trustee shall, as soon as possible, take possession of the deeds, books, 
records and documents and all property of the bankrupt and make an 
inventory, and for the purpose of making an inventory the trustee is entitled 
to enter, subject to subsection (3.1), on any premises on which the deeds, 
books, records, documents or property of the bankrupt may be, even if they 
are in the possession of an executing officer, a secured creditor or other 
claimant to them.


[42] Furthermore, in a bankruptcy, the Trustee is required to verify the Bankrupt’s Statement 
of Affairs (s. 21).


[43] A proposal differs from a bankruptcy order or an assignment in bankruptcy mainly in that 
under a proposal, the Debtor’s property is not brought in unless a contract states otherwise (John 
D. Honsberger and Vern DaRe, Bankruptcy in Canada, 4th ed (Aurora, ON: The Cartwright 
Group Inc., 2009), c.12.04).  By extension, the roles of trustees in these respective proceedings 
differ as well.  The proposal scheme requirements are broad; a proposal may be made by an 
insolvent person, a receiver in relation to an insolvent person, a liquidator of an insolvent 
person's property, a bankrupt, or a trustee of the estate of a bankrupt (s. 50(1)).  Conversely, the 
Court is required to appoint a licensed trustee as trustee of the property of the bankrupt (s. 43(9)).
This strict requirement that the Court appoint a Trustee in Bankruptcy, but not a Proposal 
Trustee, marks a clear distinction between the proposal and bankruptcy stages.


[44] Until such time as the proposal is voted on and defeated, the Debtor continues to carry a 
business, obtains and uses credit, including credit cards, with few restrictions, if any.


[45] The Trustee in the Proposal has no right to take possession of the Debtor’s property, close 
credit facilities including credit cards, or change any aspect of business or personal affairs of the 
Debtor. There is also no requirement to pay surplus income, in accordance with the 
Superintendent’s Directive 11R2.  


Asset Possession is a Distinguishing Element


[46] Asset possession is another distinguishing feature between a Proposal Trustee and a
Bankruptcy Trustee.  


[47] In a proposal scenario, the Trustee does not take possession or ownership of the Debtor’s 
assets.  If the proposal is approved of by the creditors and completed, the Debtor retains 
ownership and possession of those assets.  If the proposal is only completed in part, until such 
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time as the Debtor defaults in the terms of the proposal and the Debtor is deemed bankrupt, the 
Debtor continues to retain ownership and possession of its assets. 


[48] Section 60(2) does not create a proprietary interest in favour of the Proposal Trustee with 
respect to proposal funds received (Lloyd W. Houlden, Geoffrey B. Morawetz, and Dr. Janis P. 
Sarra, Bankruptcy and Insolvency Law of Canada, 4th ed, (Carswell: Toronto, 2009), E§61).  


[49] In a bankruptcy scenario, once there is a bankruptcy or a deemed bankruptcy, the Trustee 
takes possession as soon as possible of the deeds, books, documents and assets of the Bankrupt.  
The Trustee becomes the owner of the Bankrupt’s interest in those assets for the general benefit
of  the creditors (ss. 16(3)-17).


[50] The Trustee in Bankruptcy, from the date of the bankruptcy filing, is obligated under the 
BIA to take possession of all of the Bankrupt’s property, to review the Bankrupt’s affairs, to take 
possession of their credit cards, terminate their credit facilities, collect surplus income, if any,
and require the Bankrupt to do certain things as set out in the BIA and Bankruptcy and 


Insolvency General Rules, C.R.C., c. 368.


Limitation Period Not Expired


[51] The Court finds that, in relation to the transfer in this case, the limitation period began to 
run when the Debtor was deemed a bankrupt on March 25, 2015, upon the defeat of the proposal.
Since the Trustee brought its motion on March 21, 2017, returnable on March 22, 2017, the 
Court finds that it has brought the motion within the two year limitation period.


[52] The earliest that the Trustee in Bankruptcy would have found the sale for under value 
would have been the date that it began its tenure as Trustee in Bankruptcy on March 25, 2015.  


[53] Therefore, the Court finds that the Limitations Act argument put forward by the 
Respondents fails. As such, the balance of the motion can proceed as scheduled.


Costs


[54] The Trustee was successful on the issue of the limitation period.  Accordingly, the costs 
in relation to the limitations issue are to be paid by the Respondents to the Trustee.


[55] The Court has reviewed the costs outlines as they relate to the Limitations Act issue and 
finds that the sum of $9,000 inclusive of disbursements and HST is an appropriate amount 
payable by the Respondents to the Trustee in accordance with the factors set out in rule 57 of the 
Rules of Civil Procedure, R.R.O. 1990, Reg. 194. These costs are to be paid prior to hearing the 
balance of the motion on January 25, 2018 at 2:00 p.m., failing which, the Court will order 
further sanctions.


[56] Order accordingly.


Mr. Justice Stanley J. Kershman


Released: January 4, 2018
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APPENDIX


January 10, 2018: The title of the proceedings were amended as follows: the title of proceedings, 
“In the Matter of the Bankruptcy of Kaur Baldeep Saran”, was replaced by “In the Matter of the 
Bankruptcy of Baldeep Kaur Saran”; the moving party, “Doyle Salewski Inc. in its capacity as 
Trustee in Bankruptcy for the Estate of Kaur Baldeep Saran”, was replaced with “Doyle 
Salewski Inc. in its capacity as Trustee in Bankruptcy for the Estate of Baldeep Kaur Saran”; the 
responding party, “Kaur Baldeep Saran”, was replaced by “Baldeep Kaur Saran”.


January 10, 2018: On page 2, at paragraph 3, the date “March 20, 2017” was replaced by “March 
21, 2017”.


January 10, 2018: On page 2, at paragraph 5, the name of the Bankrupt was replaced by 
“Baldeep Kaur Saran”.


January 10, 2018: On page 7, at paragraph 51, the date “March 21, 2015” was replaced by
“March 21, 2017”, and the date “March 22, 2015” was replaced by “March 22, 2017”.
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ENDORSEMENT OF JUSTICE STEELE: 


1. The Court heard two motions.  The first motion was by Scotch & Soda Canada Inc. (“Wholesale”) and 


Scotch & Soda Retail Canada Inc. (“Retail”, and together with Wholesale, the “Companies”) for an 


order procedurally consolidating the two proceedings.  Each of the Companies had commenced their 


respective proceeding by filing a Notice of Intention to Make a Proposal pursuant to the Bankruptcy and 


Insolvency Act (the “BIA”). 


 


2. The second motion is for an order: 


a) Extending the time for the Companies to file proposals pursuant to the BIA to July 22, 


2023 (being 45 days from its current expiry of June 8, 2023); 


b) Approving the Administration Charge and Director’s Charge; 


c) Approving the consulting agreement between the Companies and Tiger Asset Solutions 


Canada, ULC dated as of May 11, 2023 and the transactions contemplated thereby; 


d) Approving the proposed Sale Guidelines for the orderly liquidation of the Merchandise; 


and 


e) Approving relief in connection with the Wage Earner Protection Program Act 


(“WEPPA”) for any employees whose employment with the Companies may be 


terminated as part of the NOI Proceedings. 


 


3. The proposed orders are unopposed. 


Consolidation 


4. The Court’s jurisdiction to procedurally consolidate the two matters stems from Rule 6.01 of the Rules 


of Civil Procedure (“RCP”), which is incorporated into the bankruptcy context through Section 3 of the 


Bankruptcy and Insolvency General Rules.   


 


5. Rule 6.01 of the RCP permits a Court to consolidate the proceedings where the two proceedings have (a) 


a question of law or fact in common; (b) the relief claimed arises out of the same transaction or 


occurrences; or (c) for any other reason the order should be made.  Procedural consolidation is permitted 


in order to avoid “unnecessary costs or delay.” 


 


6. At para. 31 of the Companies’ factum the Companies set out the reasons procedural consolidation is 


appropriate in this case.  I note that the Proposal Trustee also believes that procedurally consolidating 


the proceedings is appropriate for the following reasons: 


a. It will permit all applications to be brought before one justice, rather than having multiple 


proceedings.  Additionally, the consolidation sought will allow the Companies to advance these 


proceedings in the most expedient and efficient manner for the benefit of stakeholders; 


b. It will facilitate the orderly administration of these proceedings;  


c. Creditor rights will not be affected by the procedural consolidation; and 


d. It will reduce costs, including by filing materials in one proceedings only. 


 


7. I am satisfied that procedurally consolidating the proceedings is appropriate. 







 


 


 


Stay of Proceedings 


8. The Companies are seeking a broader stay of proceedings which is consistent with the provisions 


customarily granted in proceedings under the Companies’ Creditors Arrangement Act (“CCAA”) 


requiring, subject to further Court Order, suppliers and service providers to continue to provide goods 


and services without disruption, provided that the payment of the goods by the Companies is in 


accordance with normal practice or such other practices as may be agreed upon by the supplier or 


service provider and each of the Companies and the Proposal Trustee. 


 


9. This type of relief has been granted in the context of NOI proceedings, such as Sanderson-Harold 


Company Limited c.o.b. as Paris Kitchens, Estate/Court File No. 31-2835198 (SCJ – Commercial List) 


(Extension Order dated June 8, 2022) at paras. 3 and 4 [Sanderson Harold, Extension Order] and Nilex 


Inc., Estate/Court File No.: 24-2878531 (Court of King’s Bench Alberta) (Extension Order dated 


November 8, 2022) at paras. 3 and 4.  This is consistent with the Supreme Court of Canada’s decision in 


Ted Leroy Trucking [Century Services] Ltd., Re, 2010 SCC 60 at para. 24, which highlighted the 


importance of harmonization between the BIA and the CCAA. 


 


10. The Companies state that in order for them to have the greatest opportunity to successfully complete the 


store closing sale, and to contemporaneously consider options to continue their businesses, they need 


time to operate without disruption during these proceedings. 


 


11. The Proposal Trustee is supportive of this relief and believes that expanding the scope of the stay of 


proceedings is appropriate as the continued operation of the Companies will assist it to achieve its 


objectives in these proceedings. 


 


12. I am satisfied that the broader stay of proceedings sought is appropriate. 


Administration Charge 


13. The Companies seek an Administration Charge securing the fees and disbursements of counsel to the 


Companies, the Proposal Trustee and its counsel in the maximum amount of $125,000 against Retail’s 


property and $125,000 against Wholesale’s property. 


 


14. Section 64.2 of the BIA provides the Court with authority to grant a charge over the debtor’s property in 


order to secure the fees and expenses of professionals involved in the restructuring. 


 


15. Canadian counsel to S&S Lender LLC, the only secured party, was consulted in connection with the 


motions and served. 


 


16. Administration charges have been approved in other BIA proposal proceedings where the participation 


of insolvency professionals is necessary to ensure a successful restructuring under the BIA:  Mustang 


GP Ltd. (Re), 2015 ONSC 6562, at para. 33. 


 


17. The Proposal Trustee supports the Administration Charge, and provides the following reasons for doing 


so (at 8.1 of the First Report): 


 


a. It is a standard feature of Canadian restructuring proceedings; 


b. It is required to protect the Administrative Professionals retained in these proceedings given the 


Companies’ limited liquidity at this time; 
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c. The Proposal Trustee and Cassels have each received nominal retainers of $50,000; 


d. Subject to the completion of the foreclosure in the US, there are no secured creditors in these 


proceedings and accordingly, the recommended Court-ordered charges would be priming any 


such parties; and 


e. The Administrative Professionals in the proceedings require the protections resulting from the 


Administrative Charge. 


 


18. I am satisfied that the Administration Charge sought is appropriate. 


Director’s Charge 


19. The Companies seek a director’s charge in favour of the directors and officers in the maximum amount 


of $90,000 against Retail’s property and $70,000 against Wholesale’s property. 


 


20. Section 64.1 of the BIA authorizes the Court to grant a charge in connection with a director’s 


indemnification. 


 


21. Director’s charges have been granted in other BIA proceedings where the Court has been of the view 


that the continued involvement of the remaining directors and officers was critical to the operations of 


the company during its proposal proceedings:  Re Colossus Minerals Inc., 2014 ONSC 514 at paras. 16 


and 21.  In Colossus, Justice Wilton-Siegel further noted that a director’s charge was appropriate given 


that limitations and exclusions of the directors’ and officers’ insurance policies which created 


uncertainty as to coverage of all potential claims. 


 


22. The Companies advise that the D&O policy that is presently in place is set to expire on July 1, 2023 and 


coverage is subject to several exclusions and limitations and there is potential for insufficient coverage 


in respect of potential director and officer liabilities.  The Director’s Charge would only cover amounts 


not covered by the insurance. 


 


23. The remaining director is not prepared to continue as a director and officer of the Companies without the 


benefit of additional protection for post-filing liabilities.  The Companies state that the continued 


involvement of this director is beneficial for the Companies and stakeholders and will reduce 


professional costs. 


 


24. The Director’s Charge is proposed to rank in priority to all other claims, other than the Administration 


Charge. 


 


25. The Proposal Trustee is supportive of the proposed amount of the Director’s Charge and states that it is 


of the view that it is reasonable in the circumstances. 


 


26. I am satisfied that the Director’s Charge sought is appropriate. 


Consulting Agreement and Sale Guidelines 


27. The Companies seek the Court’s approval of (i) the consulting agreement with Tiger Asset Solutions 


Canada, ULC (“Tiger”), dated May 11, 2023 (the “Consulting Agreement”), pursuant to which Tiger is 


to assist the Companies to sell their inventory and FF&E and (ii) the Sale Guidelines attached to the 


approval order. 


 


28. Courts have jurisdiction to approve a sale authorizing the liquidation of a debtor’s assets in an 


insolvency proceeding and has frequently done this in retail liquidations:  See for example, the 
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proceedings in respect of Bed Bath & Beyond, Court File No. CV-23-00694493-00CL (SCJ 


[Commercial List]), Nordstrom, Court File No. CV-23-00695619-00CL (SCJ [Commercial List]), 


Danier Leather Inc., Estate File No.: 31-CL-2084381. 


 


29. Section 65.13 of the BIA permits the Court to authorize a disposition of a debtor’s assets outside of the 


ordinary course.  This section is applicable when a Court is considering approval of a liquidation sale, as 


is being requested here in accordance with the Consulting Agreement.  Section 65.13 sets out the factors 


for the Court to consider, which include: 


 


a. Whether the process leading to the proposed sale or disposition was reasonable in the 


circumstances; 


b. Whether the trustee approved the process leading to the proposed sale or disposition; 


c. Whether the trustee filed with the court a report stating that in their opinion the sale or 


disposition would be more beneficial to the creditors than a sale or disposition under a 


bankruptcy; 


d. The extent to which the creditors were consulted; 


e. The effects of the proposed sale or disposition on the creditors and other interested parties; and 


f. Whether the consideration to be received for the assets is reasonable and fair, taking into account 


their market value. 


 


30. The Companies address each of these factors at para. 54 of their factum. 


 


31. The Sale Guidelines are based on those recently approved by the court in order retail liquidation 


proceedings, including Nordstrom, Bed, Bath & Beyond and David’s Bridal proceedings.  The Proposal 


Trustee states that the Sale Guidelines are acceptable to the Companies, Tiger and counsel for the 


Cadillac Fairview Corporation Limited, the landlord at three of the four retail locations. 


 


32. The Proposal Trustee supports the retention of Tiger and recommends that the Court approve and 


authorize the Companies entering into the Consulting Agreement and approve the Sale Guidelines. 


 


33. Tiger’s fee is $50,000.  The Proposal Trustee notes that as the contemplated liquidation is a small sale, 


the professional fees associated with running an extensive process calling for proposals from several 


liquidators will exceed the benefit given Tiger’s fee and the economics of this sale. 


 


34. I approve the Consulting Agreement and Sale Guidelines and authorize the liquidation sale 


contemplated therein. 


WEPPA 


35. The Wage Earner Protection Program provides that eligible former employees may be entitled to 


payments in respect of outstanding eligible wages, including termination and severance pay, provided 


certain criteria are met.  S. 5(1) of WEPPA provides that an individual is eligible if their employer is the 


subject of proceedings under Division I of Part III of the BIA and a Court determines under subsection 


(5) that the criteria prescribed by regulation are met.  


 


36. Accordingly in order for access to this program to be available to former employees, a Court Order 


under section 5(5) of WEPPA is required.  Section 5(5) of WEPPA provides that on application by any 


person in proceedings under Division I of Part III of the BIA, a Court may determine that a former 


employee meets the criteria prescribed by the Wage Earner Protection Program Regulations, SOR/2008-


22 (“WEPPR”).  Section 3.2 of the WEPPR provides that “a court may determine whether the former 







 


 


employer is the former employer all of whose employees in Canada have been terminated other than any 


retained to wind down its business operations”. 


 


37. The evidence is that if there is no purchaser for the Canadian business or a going-concern outcome, 


Retail will need to terminate the employment of some or all of its employees during these NOI 


proceedings.  The only employees who would remain would be those who were needed to wind down 


the business operations.  Accordingly, the WEPPR requirements would be met. 


 


38. As noted in the Proposal Trustee’s First Report, if Retail is required to terminate its employees during 


the NOI proceeding, it would be appropriate to provide them with access to resources under the WEPPA 


for any unpaid termination and severance pay. 


 


39. I note that similar relief has been granted in other insolvency proceedings, as noted at para. 60 of the 


Companies’ factum. 


 


40. The Proposal Trustee is supportive of this relief. 


 


41. I am satisfied that this Order is appropriate. 


Extension of Time for the Companies to file Proposals 


42. The Companies filed their NOIs on May 8, 2023.  Under s. 50.4(8) of the BIA, the Companies are 


required to file proposals with the official receiver within 30 days (i.e., June 8, 2023) unless the Court 


grants an extension of time. 


 


43. Under s. 50.4(9) of the BIA, prior to the expiry of the proposal period, a debtor may apply to the Court 


for an order extending the time to file a proposal to a maximum of 45 days.  For the Court to grant an 


extension, the Court must be satisfied that: 


 


a. The insolvent person has acted, and is acting, in good faith and with due diligence; 


b. The insolvent person would likely be able to make a viable proposal if the extension being 


applied for were granted; and  


c. No creditor would be materially prejudiced if the extension being applied for were granted. 


 


44. The Companies are each seeking a 45-day extension to July 22, 2023. 


 


45. The Proposal Trustee supports the Companies’ request for an extension and cites the following reasons: 


a. The Companies are acting in good faith and with due diligence; 


b. The extension will enhance the likelihood of the Companies being able to make a viable proposal 


to their creditors; 


c. The extension should not adversely affect or prejudice any group of creditors as the Companies 


are projected to have funding to pay post-filing services and supplies in the amounts 


contemplated by the Cash Flow Forecast; and 


d. It will provide the Companies with the additional time they require to complete the store closing 


sale and to further consider their restructuring options. 


 


46. I am satisfied that it is appropriate to grant the requested extension. 


 


47. Orders to go in the form signed by me today, with immediate effect and without the necessity of formal 


issuance and entry. 
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PART I – OVERVIEW 


1. The Body Shop Canada Limited (the “Company” or “TBS Canada”), a retailer that 


sells cosmetics, skin care and perfume across Canada, finds itself in a liquidity crisis due 


to the actions of its parent company in the United Kingdom. Despite previously being on 


track to being profitable this year, the Company is now unable to meet its obligations as 


they become due. Absent this Court’s continued protection, the business will fail and its 


many stakeholders will be prejudiced. 


2. On February 13, 2024, less than three months after it was bought by the private 


equity firm Aurelius Group, The Body Shop International Limited (“TBS International” or 


the “UK Parent”) filed for administration in the United Kingdom (the “UK 


Administration”).1 Tony Wright, Geoff Rowley and Alastair Massey of FRP Advisory 


were appointed joint administrators of the UK Parent (collectively, the “UK 


Administrator”).2 The UK Parent had historically controlled several accounting and cash 


management functions for the Company, whereby all of TBS Canada’s cash collections 


were swept from the Company by the UK parent then the UK Parent would remit payment 


on behalf of the Company for its trade payables, including its rent and payroll.3 


3. However, in the weeks before the UK Administration, the UK Parent swept cash 


from TBS Canada’s accounts but failed to remit payment for amounts owing to the 


Company’s vendors/suppliers and landlords.4 This created an immediate liquidity crisis 


                                            
1  The Affidavit of Jordan Searle sworn on March 1, 2024 (“Searle Affidavit”) at para. 5, Motion 


Record of the Applicant (“MR”), Tab 2, p. 13-39. 
2  Searle Affidavit at para. 31, MR, Tab 2, p. 25. 
3  Searle Affidavit at para. 5, MR, Tab 2, pp. 15-16. 
4  Searle Affidavit at para. 6, MR, Tab 2, p. 16. 
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for TBS Canada, as all funding, other than payroll, for the Company were cut off, with no 


advance notice.5 TBS Canada had significant overdue payables that it could not pay. The 


Company reached out to the UK Parent, the UK Administrator and the Aurelius Group 


and asked them to either return the funds that they had withdrawn or provide more funds, 


but, in each case, they refused to do so.6 


4. The Company urgently required a stay of proceedings to give it the breathing room 


necessary organize its financial affairs and develop a plan for the continuation, or orderly 


wind-down, of the Canadian business. As a result, on March 1, 2024 (the “Filing Date”), 


the Company filed a notice of intention to make a proposal (the “NOI”) under subsection 


50.4(1) of the Bankruptcy and Insolvency Act (“BIA”).7 Alvarez & Marsal Canada Inc. was 


appointed to act as the proposal trustee (the “Proposal Trustee”).8 


5. This factum is filed in support of the Company’s motion for an Order, among other 


things: 


(a) expanding the BIA stay of proceedings by ordering the continuation of 


services and certain other protections to the Company; 


(b) approving the Administration Charge (defined below) in the amount of 


$700,000; 


                                            
5  Searle Affidavit at para. 6, MR, Tab 2, p. 16. 
6  Searle Affidavit at para. 6, MR, Tab 2, p. 16. 
7  Searle Affidavit at para. 2, MR, Tab 2, p. 14; NOI Certificate, Exhibit A to the Searle Affidavit, MR, 


Tab 2(A), pp. 40-41. 
8  Searle Affidavit at para. 2, MR, Tab 2, p. 16. 
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(c) approving the D&O Charge (as defined below) in the amount of $2,100,000;  


(d) directing all persons who have in their possession or power, any property 


of the Company, or any book, document or paper of any kind relating to the 


Company, to produce the book, document or paper to TBS Canada, or to 


deliver to TBS Canada any property of the Company in their possession 


promptly upon request of the Company or the Proposal Trustee; and 


(e) extending the time for the Company to file a proposal under the BIA to April 


16, 2024 (being 19 days from its current expiry of March 28, 2024). 


6. The relief sought on this motion will allow the Company to continue its business 


operations and protect the value of its assets while it explores and pursues its 


restructuring or liquidation options. 9  The charges requested are vital to secure the 


services of the professionals and directors and officers who are needed to facilitate a 


successful restructuring or liquidation of TBS Canada.10 


PART II – FACTS 


7. The facts are more fully set out in the Affidavit of Jordan Searle dated March 1, 


2024.11 A high level summary of the facts are set out below. 


                                            
9  Searle Affidavit at para. 8, MR, Tab 2, p. 17. 
10  Searle Affidavit at para. 8, MR, Tab 2, p. 17. 
11  Capitalized terms used and not otherwise defined herein have the meanings ascribed to them in 


the Affidavit of Jordan Searle dated March 1, 2024. 
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A. Corporate Structure 


8. TBS Canada is a federally incorporated corporation that is extra-provincially 


registered to operate throughout Canada (other than Quebec and the Territories).12 The 


Company and TBS US are wholly-owned subsidiaries of TBS International. TBS 


International is owned by Natura (Brasil) International B.V. (“Natura”), which is owned by 


Aurelius IV UK Acquico Eight Ltd. (“Aurelius Purchaser”). As described below, the 


shares of Natura were acquired by Aurelius Purchaser on or about December 2023. TBS 


International and all of its foreign subsidiaries are ultimately owned by Aurelius 


Investment Lux One SARL (together with Aurelius Purchaser and Aurelius Seven (defined 


below) “Aurelius”).13 


B. Business and Operations 


9. The Company is a retailer, offering cosmetics, perfume and skin care products 


through 105 stores across Canada (other than Quebec and the Territories), an e-


commerce platform and a wholesale business.14 The Company’s iconic, global brand has 


historically set itself apart in the cosmetic and skin-care industry by following a clear 


vision: to sell products with natural, ethically sourced and cruelty-free ingredients.15 


(i) Merchandising, Supply & Distribution 


10. The Company is licenced to trade merchandise under the “The Body Shop” brand 


pursuant to a Selective Master Distribution & Franchise Agreement between the 


                                            
12  Searle Affidavit at para. 10, MR, Tab 2, pp. 17-18. 
13  Searle Affidavit at para. 10, MR, Tab 2, pp. 17-18; Aurelius Organizational Chart, Exhibit B to the 


Searle Affidavit, MR, Tab 2(B), pp. 42-46. 
14  Searle Affidavit at para. 9, MR, Tab 2, p. 17. 
15  Searle Affidavit at para. 9, MR, Tab 2, p. 17. 
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Company and TBS International (the “Franchise Agreement”).16 Under the Franchise 


Agreement, the Company receives all of its inventory from the UK Parent for sale 


exclusively in its designated retail stores.17 However, as a franchisee under the Franchise 


Agreement, TBS Canada does not enjoy exclusivity or ownership over “The Body Shop” 


brand or related intellectual property.18 


11. Historically, the Company has relied on its US counterpart, Buth-Na-Bodhaige, Inc. 


(“TBS US”), for distribution and logistic services. 19  In the ordinary course, TBS US 


receives inventory from TBS International on behalf of the Company and holds it at its 


distribution centre located in the United States (the “US Distribution Centre”).20 TBS 


then transports the inventory to the US-Canadian border, where it gets picked up by third-


party couriers on TBS Canada’s behalf.21 TBS US also provides e-commerce services to 


the Company and fulfills online orders.22 


12. Pursuant to the Franchise Agreement and its working arrangement with the UK 


Parent, title to inventory only passes from TBS International to TBS Canada once it leaves 


the US Distribution Centre.23 As long as inventory is housed at the US Distribution Centre, 


TBS International holds title. 


                                            
16  Searle Affidavit at para. 13, MR, Tab 2, p. 19; Franchise Agreement, Exhibit C to the Searle 


Affidavit, MR, Tab 2(C), pp. 47-102. 
17  Searle Affidavit at para. 13, MR, Tab 2, p. 19. 
18  Searle Affidavit at para. 13, MR, Tab 2, p. 19. 
19  Searle Affidavit at para. 14, MR, Tab 2, p. 19. 
20  Searle Affidavit at para. 14, MR, Tab 2, p. 19. 
21  Searle Affidavit at para. 14, MR, Tab 2, p. 19. 
22  Searle Affidavit at para. 16, MR, Tab 2, p. 20. 
23  Searle Affidavit at para. 15, MR, Tab 2, p. 20. 
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13. As described in more detail below, historically, accounting and cash management 


functions for TBS US and the Company were controlled by the UK Parent whereby TBS 


International would sweep all the cash collections from TBS US and TBS Canada and 


use it to pay TBS US and TBS Canada’s payables. Like the Company, the UK Parent 


also swept TBS US' bank accounts prior to the UK Administration, which caused a severe 


liquidity crisis for TBS US. On March 1, 2024, TBS US began shutting down its operations 


and executing mass employee terminations in the United States.24 Accordingly, TBS 


Canada no longer has access to its e-commerce platform, the ability to ship to its 


wholesale partners (Shoppers Drug Mart & Amazon.ca) or its only means of receiving 


new inventory.25 


(ii) Employee and Employee Benefits 


14. As of March 1, 2024, the Company employed 784 individuals across Canada.26 


None of the employees are unionized.27  However, as outlined below, the Company 


terminated 20 head office employees on the Filing Date and intends to make further 


headcount reductions as part of its restructuring efforts. 


(iii) Leases and Retail Stores 


15. The Company conducts its business through 105 leased retail stores across 


Canada.28 The total rent for all 105 locations is currently in arrears of around $900,000, 


which primarily represents February rent.29 Additionally, the Company’s headquarters 


                                            
24  Searle Affidavit at para. 16, MR, Tab 2, p. 20. 
25  Searle Affidavit at para. 16, MR, Tab 2, p. 20. 
26  Searle Affidavit at para. 11, MR, Tab 2, p. 18. 
27  Searle Affidavit at para. 11, MR, Tab 2, p. 18. 
28  Searle Affidavit at para. 9, MR, Tab 2, p. 17. 
29  Searle Affidavit at para. 23, MR, Tab 2, p. 23. 
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operate out of a leased premises located at 1 Yorkdale Road, Suite 510, Toronto, 


Ontario.30 


C. Financial Situation of the Company 


16. Historically, TBS International has been in full control of several functions of TBS 


Canada and TBS US, including human resources and employee benefits, accounts 


payables, accounts receivables and cash management and information technology.31 In 


Canada, TBS International achieved this through a cash pooling arrangement between 


the entities, under which all of TBS Canada’s funds were deposited into seven separate 


accounts at HSBC Bank Canada in the Company’s name (the “HSBC Accounts”) and 


then swept by TBS International in the UK (the “Cash Pooling Arrangement”).32 In 


exchange, TBS International would then pay TBS Canada’s payables upon direction by 


the Company. This centralized structure and cash management system has been in place 


since at least 2007.33 A similar cash pooling arrangement is in place in respect of TBS 


US. 


17. Commencing December 2023, while continuing to sweep the HSBC Accounts, 


TBS International failed to remit payments in full to the Company’s vendors. 34  This 


created a backlog of overdue debt that has since ballooned to approximately $3.3 


million.35 This debt is owing to a wide variety of vendors, including landlords, logistics 


                                            
30  Searle Affidavit at para. 10, MR, Tab 2, pp. 17-18. 
31  Searle Affidavit at para. 24, MR, Tab 2, p. 23. 
32  Searle Affidavit at para. 24, MR, Tab 2, p. 23. 
33  Searle Affidavit at para. 25, MR, Tab 2, pp. 23-24. 
34  Searle Affidavit at para. 27, MR, Tab 2, p. 24. 
35  Searle Affidavit at para. 29, MR, Tab 2, p. 25. 
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providers, marketing agencies, insurers, utilities and freight service providers.36 Payroll 


and HST obligations, however, have continued to be paid in the ordinary course.37 


18. TBS International also swept TBS US’ accounts during this time and failed to remit 


payments in full to TBS US’ creditors, leaving it with significant overdue payables. 


19. Despite failing to remit payments in full, TBS International continued to sweep the 


HSBC Accounts until the day immediately before the UK Parent commenced the UK 


Administration on February 13, 2024.38 TBS International did not warn the Company of 


its intention to file and has since provided little to no guidance.39 Instead, the UK Parent, 


the UK Administrators and Aurelius informed the Company that the Cash Pooling 


Arrangement was no longer in place and TBS Canada must now use its own cash or to 


finance all market activities. 40  This left the Company with depleted bank accounts, 


significant outstanding payables and severed shared services.  


(i) Secured Creditors 


20. On or about December 2023, the Aurelius Purchaser acquired all of the shares of 


Natura (and indirectly TBS International) (the “Acquisition”).41 In connection with the 


Acquisition, Aurelius IV UK Acquico Seven Limited (“Aurelius Seven”), the immediate 


parent company of the Aurelius Purchaser, entered into a Loan Agreement with TBS 


International, pursuant to which GBP £2,720,741.98 was made available to TBS 


                                            
36  Searle Affidavit at para. 29, MR, Tab 2, p. 25. 
37  Searle Affidavit at para. 6, MR, Tab 2, p. 16. 
38  Searle Affidavit at para. 29, MR, Tab 2, p. 25. 
39  Searle Affidavit at para. 30, MR, Tab 2, p. 25. 
40  Searle Affidavit at para. 31, MR, Tab 2, pp. 25-26. 
41  Searle Affidavit at para. 12 & 17, MR, Tab 2, pp. 18-19 & 20-21. 
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International (the “Loan Agreement”).42 The Loan Agreement provides in section 4.2 that 


the purpose of the loan is to “assist the [Aurelius] Purchaser with funding the Acquisition. 


For this purpose, the Borrower [the UK Parent] may on-lend the proceeds of any [L]oan 


to the [Aurelius] Purchaser”.43 


21. The obligations of the UK Parent under the Loan Agreement are guaranteed by 


TBS Canada pursuant to a Guarantee and Indemnity Agreement (the “Guarantee”).44 


The obligations of the Company under the Guarantee are only operative after Aurelius 


Seven issues a demand to TBS Canada.45 To date, TBS Canada has not received any 


such demand and is unaware of the current status of the loan facility.46 


22. To secure its obligations under the Guarantee, TBS Canada executed a General 


Security Agreement (“GSA”) and a Hypothec granting Aurelius Seven a security interest 


over all of its present and after-acquired property.47 Aurelius Seven registered its security 


under the personal property regimes in each Canadian provincial and territorial 


jurisdiction (collectively, “Aurelius Security”) against TBS Canada.48 


23. Personal property searches also reveal registrations against the Company in 


favour of Enterprise Fleet Management Canada, Inc. (“Enterprise”) in the Provinces of 


                                            
42  Loan Agreement, Exhibit D to the Searle Affidavit, MR, Tab 2(D), pp. 103-116; Searle Affidavit at 


para. 17, MR, Tab 2, pp. 20-21. 
43  Loan Agreement, Exhibit D to the Searle Affidavit, MR, Tab 2(D), pp. 103-116. 
44  Guarantee and Indemnity Agreement, Exhibit E to the Searle Affidavit, MR, Tab 2(E), pp. 117-


136. 
45  Searle Affidavit at para. 19, MR, Tab 2, p. 21. 
46  Searle Affidavit at para. 19, MR, Tab 2, p. 21. 
47  General Security Agreement & Hypothèque Mobilière, Exhibit F to the Searle Affidavit, MR, Tab 


2(E), pp. 117-136. 
48  PPSA searches dated February 21-26, 2024, Exhibit G to the Searle Affidavit, MR, Tab 2(G), pp. 


147-196; Searle Affidavit at para. 21, MR, Tab 2, p. 22. 







-10- 


 


British Columbia, Alberta, Nova Scotia and Ontario (the “Enterprise Security”), and 


registrations in favour of HSBC Bank Canada and HongKong Bank of Canada (together, 


“HSBC”) in Saskatchewan (collectively, the “HSBC Registrations”).49 The Enterprise 


Security relates to corporate vehicles that are leased by the Company for certain of its 


employees.50 TBS Canada is unaware of what the HSBC Registrations relate to nor does 


it believe that any amounts are owing to HSBC in connection with the HSBC 


Registrations.51 


(i) Unsecured Debt 


24. The Company also has various unsecured creditors, including trade creditors, to 


which it owes approximately $2.5 million and landlords, to which it owes $900,000.52 


D. The NOI Proceedings 


25. TBS Canada commenced the NOI proceedings on March 1, 2024 to obtain the 


benefit of a stay of proceedings under the BIA and to provide stability while the Company 


reviews and advances its restructuring options.53 As part of these ongoing efforts, the 


Company has identified 33 underperforming stores (the “Closing Stores”) that it will 


wind-down during these NOI proceedings.54 In an effort to improve its liquidity position, 


on March 1, 2024, TBS Canada sent disclaimers of the leases to the landlords of the 


Closing Stores.55 Moreover, the Company intends to make certain headcount reductions 


                                            
49  PPSA searches dated February 21-26, 2024, Exhibit G to the Searle Affidavit, MR, Tab 2(G), pp. 


147-196. 
50  Searle Affidavit at para. 22, MR, Tab 2, p. 22. 
51  Searle Affidavit at para. 22, MR, Tab 2, p. 22. 
52  Searle Affidavit at para. 23, MR, Tab 2, p. 23. 
53  Searle Affidavit at para. 2, MR, Tab 2, p. 14. 
54  Searle Affidavit at para. 41, MR, Tab 2, p. 30. 
55  Searle Affidavit at para. 42, MR, Tab 2, p. 30. 







-11- 


 


and terminated the employment of 20 of its head-office employees effective March 1, 


2024 and will terminate a further 200+ employees at the Closing Stores.56 


PART III – ISSUES 


26. The principal issues before this Court are whether: 


(a) this Court should expand the BIA statutory stay of proceedings by ordering 


the continuation of services and certain other protections to the Company; 


(b) this Court should grant the Administration Charge; 


(c) this Court should grant the D&O Charge; 


(d) this Court should direct all persons who have in their possession or power, 


any property of the Company, or any book, document or paper of any kind 


relating to the Company, to produce the book, document or paper for the 


Company, or to deliver to the Company any property of the Company in 


their possession promptly upon request of the Company or the Proposal 


Trustee; and 


(e) this Court should extend the time for the Company to file a proposal under 


the BIA to April 16, 2024 (being 19 days from its current expiry of March 28, 


2024). 


                                            
56  Searle Affidavit at para. 43, MR, Tab 2, p. 31. 
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A. This Court Should Expand the BIA Stay of Proceedings and Grant the 
Related Relief 


27. TBS Canada seeks an expansion of the statutory stay of proceedings under 


subsection 69(1) of the BIA and related relief, (i) providing for the continuation of goods 


and services to the Company, (ii) prohibiting any disbursement of funds from the HSBC 


Accounts without the prior consent of the Company or the Proposal Trustee, and 


(iii) providing for the payment of rent on a weekly basis for the month of March, and bi-


weekly thereafter.57 


28. As more particularly described below, the expanded stay and related relief are 


intended to preserve the value of the Company and are consistent with the object of 


proposals under the BIA “to permit the debtor to restructure its business, and, where 


possible, avoid the social and economic costs of liquidating its assets.”58 Each request 


for relief is addressed in turn below. 


(i) Continuation of Goods and Services 


29. The Order sought by TBS Canada will prohibit any person from discontinuing, 


altering or interfering with or terminating the supply or license of goods or services to the 


Company, provided that no person shall be required to extend credit to the Company or 


be prohibited from requiring immediate payment for goods and services provided after 


the Filing Date. 


30. While this relief is customarily granted to debtors under the Companies’ Creditors 


Arrangement Act (“CCAA”), the Supreme Court of Canada has recognized that proposals 


                                            
57  Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3 at s. 69(1) [“BIA”]. 
58  Century Services Inc. v. Canada (Attorney General), 2010 SCC 60 at para. 15, Book of 


Authorities of the Applicant (“BOA”), Tab 3 [“Century Services”]. 
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under the BIA “serve the same remedial purpose” as the CCAA.59 Accordingly, this relief 


has also been granted in the context of NOI proceedings where the expanded stay is 


necessary for the debtor to continue operations in the ordinary course while it reviews 


and advances restructuring options.60 In this case, the Company’s ability to continue in 


the ordinary course is reliant on its ability to continue receive goods and services from 


TBS Canada’s suppliers, including continued use of the license under the Franchise 


Agreement, without disruption.61 


(ii) Prohibiting Disbursements from the HSBC Accounts 


31. The expanded stay requested by the Company will prohibit HSBC Bank Canada, 


or any other person, from disbursing any funds in the HSBC Accounts without the prior 


consent of the Company or the Proposal Trustee.  


32. This relief is necessary to ensure that the Company can access and administer the 


HSBC Accounts without interference from the UK Parent. Although TBS International has 


assured the Company that it will not sweep the HSBC Accounts, it has not provided these 


assurances in writing. 62  Further, TBS Canada is not aware of any documentation 


evidencing the Cash Pooling Arrangement, or its purported termination. 63  In the 


circumstances, this relief is necessary to provide the Company and its stakeholders with 


                                            
59  Century Services at para. 15, BOA, Tab 3. 
60  Scotch & Soda Canada Inc. (Re), Endorsement of Justice Steele dated May 16, 2023 (Court File 


No. BK-23-02941767-0031) (Ont. S.C.J. [Commercial List]) at para. 10, BOA, Tab 12 [“Scotch & 
Soda”]; Bad Boy Furniture Warehouse Limited et al. (Re), Endorsement of Justice Penny dated 
November 10, 2023 (Court File No. BK-23-03008133-0031) (Ont. S.C.J. [Commercial List]) at 
para. 8, BOA, Tab 2; Nilex Inc. (Re), Extension Order granted November 8, 2022 (Estate/Court 
File No.: 24-2878531) (ABKB) at paras. 2-4, BOA, Tab 10. 


61  Searle Affidavit at para. 13, MR, Tab 2, p. 19. 
62  Searle Affidavit at para. 48, MR, Tab 2, p. 32. 
63  Searle Affidavit at para. 24, MR, Tab 2, p. 23. 
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comfort that TBS Canada has control over its cash and thus, can continue to operate as 


a going concern. The Proposal Trustee supports the requested relief.64 


(iii) Weekly Rent Relief 


33. TBS Canada is requesting this Court’s approval to pay rent for the period 


commencing from the Filing Date, on a weekly basis for the month of March and on a bi-


weekly basis thereafter (the “Rent Relief”). 


34. In consultation with the Proposal Trustee, the Company has prepared a weekly 


cash flow forecast (the “Cash Flow Forecast”) for the period ending May 24, 2024.65 The 


Cash Flow Forecast demonstrates that the Rent Relief is consistent with the purpose of 


proposals under the BIA in that it preserves the Company’s liquidity, ensures TBS Canada 


can satisfy its priority obligations for payroll and sales taxes66 and provides the Company 


with the flexibility needed to explore a going concern solution for the business.67 


35. The Proposal Trustee believes that the Rent Relief is a necessary response to the 


uniquely challenging circumstances of this case.68 In their First Report, the Proposal 


Trustee notes that “[i]f required to pay an entire month of rent in advance, the Company 


would exhaust its available liquidity, compromising the ability of TBS Canada to 


reorganize its affairs.”69 


                                            
64  Searle Affidavit at para. 61, MR, Tab 2, pp. 36-37; The report of the Proposal Trustee at para. 8.3 


[the “First Report”]. 
65  First Report at para. 5.1. 
66  First Report at para. 5.7. 
67  First Report at para. 5.8. 
68  First Report at para. 5.8. 
69  First Report at para. 5.8. 
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36. As this Court and the Supreme Court of Canada have made clear, this Court 


should be “encouraging reorganization over liquidation”70 and avoiding the social and 


economic cost of a liquidation.  


B. This Court Should Approve the Administration Charge and the Directors’ 
and Officers’ Charge 


(i) The Administration Charge Should Be Granted 


37. The Company requests that this Court grant a charge (the “Administration 


Charge”) on all of the Company’s present and future assets, property and undertakings 


in favour of the Proposal Trustee, counsel to the Proposal Trustee and counsel to the 


Company. The Company seeks an Administration Charge in the amount of $700,000. 


38. Section 64.2 of the BIA confers on this Court the authority to grant a charge in 


favour of financial, legal or other professionals involved in proposal proceedings under 


the BIA. Section 64.2 provides in part as follows: 


Court may order security or charge to cover certain costs 


64.2 (1) On notice to the secured creditors who are likely to be affected 
by the security or charge, the court may make an order declaring that all 
or part of the property of a person in respect of whom a notice of 
intention is filed under section 50.4 or a proposal is filed under 
subsection 62(1) is subject to a security or charge, in an amount that the 
court considers appropriate, in respect of the fees and expenses of 


(a) the trustee, including the fees and expenses of any financial, 
legal or other experts engaged by the trustee in the performance 
of the trustee’s duties; 


(b) any financial, legal or other experts engaged by the person 
for the purpose of proceedings under this Division; and 


(c) any financial, legal or other experts engaged by any other 
interested person if the court is satisfied that the security or 


                                            
70  Kitchener Frame Limited (Re), 2012 ONSC 234 (Ont. S.C.J. [Commercial List]) at para 70, BOA, 


Tab 8. 
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charge is necessary for the effective participation of that person 
in proceedings under this Division. 


Priority 


(2) The court may order that the security or charge rank in priority over
the claim of any secured creditor of the person.71


39. Administration and financial advisor charges have been previously approved in


proposal proceedings, where, as in the present case, the participation of the parties 


whose fees are secured by the charge is necessary to ensure a successful proceeding 


under the BIA.72 


40. The Company submits that this is an appropriate circumstance for the Court to


grant the Administration Charge. Each of the parties whose fees are to be secured by the 


Administration Charge has played—and will continue to play—a critical role in these 


proceedings. None of the proposed beneficiaries of the Administration Charge have 


retainers and the Administration Charge is necessary to secure the full and complete 


payment of their fees. 


41. The quantum of the proposed Administration Charge was calculated in


consultation with the Proposal Trustee, who is of the view that the amount is reasonable 


and appropriate in the circumstances. The Proposal Trustee supports the Administration 


Charge, having regard to the nature of the NOI proceedings, the anticipated professional 


71


72


BIA at s. 64.2. 


Scotch & Soda at paras. 13-18, BOA, Tab 12; Mustang GP Ltd. (Re), 2015 ONSC 6562 at para.
33, BOA, Tab 9 [“Mustang”]; Colossus Minerals Inc. (Re), Endorsement of Justice H.J. Wilton-
Siegel dated February 7, 2014 (Court File No. CV-14-10401-00CL) at paras. 11-15, BOA, Tab 4 
[“Colossus”]. 
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costs to be incurred and the fact that the proposed beneficiaries of the Administration 


Charge do not have retainers.73 


42. Finally, the Administration Charge will rank ahead of the D&O Charge (as defined 


below), the Aurelius Security and HSBC Registrations but behind the Enterprise Security. 


Aurelius, Enterprise and HSBC have all been given notice of this motion. As discussed 


above, the Aurelius Security is not enforceable given its terms and that no demand has 


been sent to the Company.74 Similarly, the Company believes there is nothing owing to 


HSBC in respect of the HSBC Registrations.75 Accordingly, neither Aurelius nor HSBC 


will be prejudiced by the proposed priority ranking. 


(ii) The D&O Charge Should Be Granted


43. The Company also seeks a charge on its assets in favour of the director and


officers of the Company in an amount not exceeding $2,100,000 (the “D&O Charge”). 


The D&O Charge is to secure the indemnity of the Company’s directors and officers for 


liabilities they may incur during these NOI proceedings after the Filing Date. The D&O 


Charge would rank behind the Administration Charge and Enterprise Security but ahead 


of the Aurelius Security and HSBC Registration. As noted above, Aurelius, Enterprise and 


HSBC have all been given notice of this motion. 


44. The amount of the D&O Charge was determined in consultation with the Proposal


Trustee and takes into account a number of statutory obligations for which the director 


73 First Report at para. 7.3. 
74 Searle Affidavit at para. 19, MR, Tab 2, p. 21. 
75 Searle Affidavit at para. 22, MR, Tab 2, p. 22. 
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and officers are liable where the Company fails to meet these obligations, such as unpaid 


vacation pay, payroll and sales taxes.76 


45. This Court has the authority to grant the D&O Charge under section 64.1 of the 


BIA, which provides: 


Security or charge relating to director’s indemnification 


64.1 (1) On application by a person in respect of whom a notice of 
intention is filed under section 50.4 or a proposal is filed under 
subsection 62(1) and on notice to the secured creditors who are likely 
to be affected by the security or charge, a court may make an order 
declaring that all or part of the property of the person is subject to a 
security or charge — in an amount that the court considers appropriate 
— in favour of any director or officer of the person to indemnify the 
director or officer against obligations and liabilities that they may incur 
as a director or officer after the filing of the notice of intention or the 
proposal, as the case may be. 


Priority 


(2) The court may order that the security or charge rank in priority over 
the claim of any secured creditor of the person. 


Restriction — indemnification insurance 


(3) The court may not make the order if in its opinion the person could 
obtain adequate indemnification insurance for the director or officer at a 
reasonable cost. 


Negligence, misconduct or fault 


(4) The court shall make an order declaring that the security or charge 
does not apply in respect of a specific obligation or liability incurred by a 
director or officer if in its opinion the obligation or liability was incurred as 
a result of the director’s or officer’s gross negligence or wilful misconduct 
or, in Quebec, the director’s or officer’s gross or intentional fault.77 


46. TBS Canada purportedly has coverage under TBS International’s global Directors’ 


and Officers’ insurance policy (the “UK Policy”).78 However, the Company does not have 


                                            
76  First Report at para. 7.6. 
77  BIA at s. 64.1. 
78  Searle Affidavit at para. 54, MR, Tab 2, p. 34. 
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access to the wording of the UK Policy, nor has it received any proof that premiums have 


been paid, despite numerous requests to TBS International for this information. 79 


Consequently, the D&O Charge is necessary because it is unclear whether the Company 


has adequate insurance for its director and officers. 


47. In Colossus Minerals and Mustang, the Ontario Superior Court approved a 


directors’ and officers’ charge in circumstances similar to the present case where there 


was uncertainty that the existing insurance was sufficient to cover all potential claims, the 


directors and officers were unlikely continue to provide their services without the 


protection of the charge, and the continued involvement of the directors and officers was 


critical to a successful sales process under the BIA.80 


48. The Company submits that this Court should approve the D&O Charge for the 


following reasons: 


(a) it is unclear whether the Company currently has any directors’ and officers’ 


insurance or, if it does, what its terms are81; 


(b) the D&O Charge will only apply to the extent that the director and officers 


do not have sufficient coverage under the UK Policy or the Company is 


unable to satisfy its indemnity obligations82; 


                                            
79  Searle Affidavit at para. 54, MR, Tab 2, p. 34. 
80  Colossus at paras. 16-21, BOA, Tab 4; Mustang at para. 34-35, BOA, Tab 9. 
81  Searle Affidavit at para. 54-55, MR, Tab 2, pp. 34-35. 
82  Searle Affidavit at para. 56, MR, Tab 2, p. 35. 
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(c) the Company’s sole director, Jordan Searle, and officers of the Company 


have indicated that they will not continue their involvement with TBS 


Canada without the protection of the D&O Charge,83 but their continued 


involvement is critical to the success of these proceedings; 


(d) the D&O Charge applies only to claims or liabilities that the director and 


officers may incur after Filing Date and does not cover misconduct or gross 


negligence; and 


(e) the Proposal Trustee has indicated that the D&O Charge is required and 


reasonable given the circumstances.84 


C. This Court Should Grant the Order Directing the Return of Books, Records 
and Any Other Property to TBS Canada 


49. The Company seeks an order directing all persons in possession of the books, 


records and any other property belonging to TBS Canada to produce or deliver such 


property promptly to the Company upon the request of either the Company or the 


Proposal Trustee (the “Production Order”). 


50. Section 164(1) of the BIA provides: 


164(1) Trustee may require books and property of bankrupt to be 
produced 


Where a person has, or is believed or suspected to have, in his 
possession or power any of the property of the bankrupt, or any book, 
document or paper of any kind relating in whole or in part to the 
bankrupt, his dealings or property, or showing that he is indebted to the 
bankrupt, he may be required by the trustee to produce the book, 


                                            
83  Searle Affidavit at para. 56, MR, Tab 2, p. 35. 
84  First Report at para. 7.7. 
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document or paper for the information of the trustee, or to deliver to him 
any property of the bankrupt in his possession.85 


 
51. Section 164(1) does not, by default, apply to Division I Proposals under Part III of 


the BIA. However, per section 66(1) of the BIA:  


66(1) Act to apply 


All the provisions of this Act, except Division II of this Part, in so far as 
they are applicable, apply, with such modifications as the circumstances 
require, to proposals made under this Division.86 


 
52. As the Federal Court of Appeal found in Hancor,87 section 66(1) “invit[es] the courts 


to participate in a process of intelligent harmonization and adaptation.”88 Section 66(1) of 


the BIA allows this Court, on a case-by-case basis, to adapt and apply sections of the BIA 


to this NOI proceeding.89 


53. Sections 66(1) and 164(1) must be read together.90 As the Ontario Court of Appeal 


held in Osztrovics,91 section “164 of the BIA is directed towards ensuring that the trustee 


can fulfill its responsibilities to investigate and value, or otherwise establish, the assets 


and the liabilities of the bankrupt.”92 In other words, to enable the trustee to “discharge its 


duty to the bankrupt’s creditors to value and realize” the value of the estate.93 


                                            
85  BIA at s. 164(1). 
86  BIA at 66(1). 
87  Hancor Inc. v. Systèmes de drainage modernes Inc., 1995 CarswellNat 1275, [1996] 1 F.C. 725 


(FCA), BOA, Tab 7 [“Hancor”]. 
88  Hancor at para. 72, BOA, Tab 7. 
89  Hancor at para. 72, BOA, Tab 7. 
90  728835 Ontario Ltd. (Re), 1998 CarswellOnt 2576, [1998] O.J. No. 2272 (ON CA) at para. 5, 


BOA, Tab 1. 
91  Osztrovics (Trustee of) v. Osztrovics Farms Ltd., 2015 ONCA 463, BOA, Tab 10 [“Osztrovics”]. 
92  Osztrovics at para. 14, BOA, Tab 10. 
93  Osztrovics at para. 15, BOA, Tab 10. 
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54. While a Proposal Trustee and a Trustee in Bankruptcy “wear different hats”94, both


have firm duties to creditors to protect the debtor’s assets and realize their value.95 As 


the New Brunswick Supreme Court held, it is “just as essential that a trustee have 


recourse to the books and other documents of the company in the administration of a 


proposal as it would in the case of … bankruptcy.”96 


55. Here, because of the Cash Pooling Arrangement historically performed by TBS


International, the UK Parent, Aurelius and the UK Administrator are in possession of 


certain of the Company’s accounting and other records.97 Without this information, the 


Company cannot perform many of the human resource, accounts payable and accounts 


receivable functions previously performed by TBS International. 98  Consequently, the 


circumstances of this case warrant the “intelligent harmonization” of sections 66(1) and 


164(1) to authorize the Production Order. 


56. The Proposal Trustee supports the Production Order and believes that it will assist


in stabilizing the Company’s operations, allowing it the greatest opportunity to preserve 


normal course operations while it considers its restructuring and other options. 99  In 


particular, the Proposal Trustee believes that, without the information subject to the 


Production Order, the Company will face substantial difficulties disentangling its 


94


95


96


Saran (Re), 2018 ONSC 2998 at para. 39, BOA, Tab 11. 


EnerNorth Industries Inc. (Re), 2007 CarswellOnt 7322, [2007] O.J. No. 4391 (Ont. S.C.J. 
[Commercial List]) at para. 19, BOA, Tab 5; Osztrovics at para. 15, BOA, Tab 10. 


Fundy Forest Industries Ltd. (Re), 1972 CarswellNB 14, 21 C.B.R. (N.S.) 170 (NB SC) at para. 8, 
BOA, Tab 6. 


97 Searle Affidavit at para. 58, MR, Tab 2, p. 36. 
98 Searle Affidavit at para. 59, MR, Tab 2, p. 36. 
99 First Report at para. 8.6. 
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accounting services and will be unable to perform many essential functions previously 


performed by TBS International.100 


D. This Court Should Extend the Time to File a Proposal Under the BIA to 
April 16, 2024  


57. Pursuant to section 50.4(8) of the BIA, the Company must file its proposal within 


30 days unless it otherwise obtains an extension of time from the Court.101 The Company 


seeks an extension of the time required to file a proposal of 19 days, moving the deadline 


from March 28, 2024, to April 16, 2024. 


58. Section 50.4(9) of the BIA allows a debtor in a proposal proceeding to apply to the 


Court for an order extending the time to file a proposal by a maximum of 45 days. This 


Court may grant an extension if satisfied that: 


(a) the insolvent person has acted, and is acting, in good faith and with due 


diligence; 


(b) the insolvent person would likely be able to make a viable proposal if the 


extension being applied for were granted; and 


(c) no creditor would be materially prejudiced if the extension being applied for 


were granted.102 


59. In this case, each of these factors have been met.  


                                            
100  First Report at para. 8.5. 
101  BIA at 50.4(8). 
102  BIA at s. 50.4(9); Colossus at para. 37-41, BOA, Tab 4. 
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60. First, the Proposal Trustee agrees that the Company has acted and continues to 


act in good faith and with due diligence in the NOI proceedings.103 The Company has 


worked cooperatively with the Proposal Trustee in preparing projected cash flows, which 


show that TBS Canada has sufficient liquidity to operate to the end of the requested 


extension.104  


61. The Company has provided a list of its creditors and is working on reducing 


redundant stores and implementing headcount reductions to improve its liquidity position. 


The Company has given notice of these proceedings to its stakeholders and is committed 


to continue engaging in discussions with all stakeholders as these proceedings progress. 


62. Second, the extension is necessary in the circumstances to give the Company 


breathing room while it organizes its affairs and stabilizes operations.105 The Company 


was forced to commence these NOI proceedings due to the sudden, unexpected actions 


of its UK Parent. As such, TBS Canada has not had the benefit of time to determine the 


best course of action to maximize value for its stakeholders. Consequently, the extension 


of time will increase the likelihood of a viable proposal by providing TBS Canada with the 


breathing room critically needed.106 


63. Finally, no creditors will be prejudiced by the requested extension.107 TBS Canada 


is only seeking an extension of 19 days—less than half of the maximum under section 


50.4(9)—to minimize the impact on its stakeholders. The extension is designed to be 


                                            
103  Colossus at para. 39, BOA, Tab 4; First Report at para. 6.2(v). 
104  Colossus at para. 42, BOA, Tab 4. 
105  First Report at para. 6.2(i). 
106  First Report at para. 6.2(i). 
107  First Report at para. 6.2(iv). 
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minimally impactful on the Company’s creditors while providing TBS Canada the time it 


needs to establish and execute a clear plan for the benefit of its many stakeholders. 


64. The Proposal Trustee supports the Company’s request for an extension of the time 


to file a proposal.108 


PART IV – ORDER SOUGHT 


65. For all of the foregoing reasons, the Company requests that this Court grant the 


proposed relief by making an order substantially in the form of the proposed Order.  


ALL OF WHICH IS RESPECTFULLY SUBMITTED this 3rd day of March, 2024. 
 
 
 
 
 
 
 
 


 
 


 
DAVIES WARD PHILLIPS & VINEBERG LLP 
Counsel for the Applicant 


                                            
108  First Report at para. 6.2. 
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(c) the trustee shall, within five days after the day the certificate mentioned in 
paragraph (b.1) is issued, send notice of the meeting of creditors under section 
102, at which meeting the creditors may by ordinary resolution, notwithstanding 
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50.4(9) Extension of time for filing proposal 
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… 
 
64.1 
 
64.1(1) Security or charge relating to director's indemnification 
On application by a person in respect of whom a notice of intention is filed under section 
50.4 or a proposal is filed under subsection 62(1) and on notice to the secured creditors 
who are likely to be affected by the security or charge, a court may make an order 
declaring that all or part of the property of the person is subject to a security or charge 
— in an amount that the court considers appropriate — in favour of any director or 
officer of the person to indemnify the director or officer against obligations and liabilities 
that they may incur as a director or officer after the filing of the notice of intention or the 
proposal, as the case may be. 
 
64.1(2) Priority 
The court may order that the security or charge rank in priority over the claim of any 
secured creditor of the person. 
 
64.1(3) Restriction — indemnification insurance 
The court may not make the order if in its opinion the person could obtain adequate 
indemnification insurance for the director or officer at a reasonable cost. 
 
64.1(4) Negligence, misconduct or fault 
The court shall make an order declaring that the security or charge does not apply in 
respect of a specific obligation or liability incurred by a director or officer if in its opinion 
the obligation or liability was incurred as a result of the director's or officer's gross 
negligence or wilful misconduct or, in Quebec, the director's or officer's gross or 
intentional fault. 
 
… 
 
64.2 
 
64.2(1) Court may order security or charge to cover certain costs 
On notice to the secured creditors who are likely to be affected by the security or 
charge, the court may make an order declaring that all or part of the property of a 
person in respect of whom a notice of intention is filed under section 50.4 or a proposal 
is filed under subsection 62(1) is subject to a security or charge, in an amount that the 
court considers appropriate, in respect of the fees and expenses of 
 


(a) the trustee, including the fees and expenses of any financial, legal or other 
experts engaged by the trustee in the performance of the trustee's duties; 
 
(b) any financial, legal or other experts engaged by the person for the purpose of 
proceedings under this Division; and 
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(c) any financial, legal or other experts engaged by any other interested person if 
the court is satisfied that the security or charge is necessary for the effective 
participation of that person in proceedings under this Division. 
 


64.2(2) Priority 
The court may order that the security or charge rank in priority over the claim of any 
secured creditor of the person. 
 
64.2(3) Individual 
In the case of an individual, 
 


(a) the court may not make the order unless the individual is carrying on a 
business; and 
 
(b) only property acquired for or used in relation to the business may be subject 
to a security or charge. 


 
… 
 
66. 
 
66(1) Act to apply 
 
All the provisions of this Act, except Division II of this Part, in so far as they are 
applicable, apply, with such modifications as the circumstances require, to proposals 
made under this Division. 
 
… 
 
69. 
 
69(1) Stay of proceedings — notice of intention 
Subject to subsections (2) and (3) and sections 69.4, 69.5 and 69.6, on the filing of a 
notice of intention under section 50.4 by an insolvent person, 
 


(a) no creditor has any remedy against the insolvent person or the insolvent 
person's property, or shall commence or continue any action, execution or other 
proceedings, for the recovery of a claim provable in bankruptcy, 
 
(b) no provision of a security agreement between the insolvent person and a 
secured creditor that provides, in substance, that on 


 
(i) the insolvent person's insolvency, 
 
(ii) the default by the insolvent person of an obligation under the security 
agreement, or 
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(iii) the filing by the insolvent person of a notice of intention under section 
50.4, 
the insolvent person ceases to have such rights to use or deal with assets 
secured under the agreement as he would otherwise have, has any force 
or effect, 


 
(c) Her Majesty in right of Canada may not exercise Her rights under 


 
(i) subsection 224(1.2) of the Income Tax Act, or 
 
(ii) any provision of the Canada Pension Plan or of the Employment 
Insurance Act that 
 


(A) refers to subsection 224(1.2) of the Income Tax Act, and 
 
(B) provides for the collection of a contribution, as defined in the 
Canada Pension Plan, an employee's premium or employer's 
premium, as defined in the Employment Insurance Act, or a 
premium under Part VII.1 of that Act, and of any related interest, 
penalties or other amounts, 


 
in respect of the insolvent person where the insolvent person is a tax debtor 
under that subsection or provision, and 


 
(d) Her Majesty in right of a province may not exercise her rights under any 
provision of provincial legislation in respect of the insolvent person where the 
insolvent person is a debtor under the provincial legislation and the provision has 
a similar purpose to subsection 224(1.2) of the Income Tax Act, or refers to that 
subsection, to the extent that it provides for the collection of a sum, and of any 
related interest, penalties or other amounts, where the sum 


 
(i) has been withheld or deducted by a person from a payment to another 
person and is in respect of a tax similar in nature to the income tax 
imposed on individuals under the Income Tax Act, or 
 
(ii) is of the same nature as a contribution under the Canada Pension Plan 
if the province is a "province providing a comprehensive pension plan" as 
defined in subsection 3(1) of the Canada Pension Plan and the provincial 
legislation establishes a "provincial pension plan" as defined in that 
subsection. 


 
until the filing of a proposal under subsection 62(1) in respect of the insolvent person or 
the bankruptcy of the insolvent person. 
 
69(2) Limitation 
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The stays provided by subsection (1) do not apply 
 


(a) to prevent a secured creditor who took possession of secured assets of the 
insolvent person for the purpose of realization before the notice of intention under 
section 50.4 was filed from dealing with those assets; 
 
(b) to prevent a secured creditor who gave notice of intention under subsection 
244(1) to enforce that creditor's security against the insolvent person more than 
ten days before the notice of intention under section 50.4 was filed, from 
enforcing that security, unless the secured creditor consents to the stay; 
 
(c) to prevent a secured creditor who gave notice of intention under subsection 
244(1) to enforce that creditor's security from enforcing the security if the 
insolvent person has, under subsection 244(2), consented to the enforcement 
action; or 
 
(d) [Repealed 2012, c. 31, s. 416.] 


 
69(3) Limitation 
A stay provided by paragraph (1)(c) or (d) does not apply, or terminates, in respect of 
Her Majesty in right of Canada and every province if 
 


(a) the insolvent person defaults on payment of any amount that becomes due to 
Her Majesty after the filing of the notice of intention and could be subject to a 
demand under 
 


(i) subsection 224(1.2) of the Income Tax Act, 
 
(ii) any provision of the Canada Pension Plan or of the Employment 
Insurance Act that refers to subsection 224(1.2) of the Income Tax Act 
and provides for the collection of a contribution, as defined in the Canada 
Pension Plan, an employee's premium, or employer's premium, as defined 
in the Employment Insurance Act, or a premium under Part VII.1 of that 
Act, and of any related interest, penalties or other amounts, or 
 
(iii) any provision of provincial legislation that has a similar purpose to 
subsection 224(1.2) of the Income Tax Act, or that refers to that 
subsection, to the extent that it provides for the collection of a sum, and of 
any related interest, penalties or other amounts, where the sum 
 


(A) has been withheld or deducted by a person from a payment to 
another person and is in respect of a tax similar in nature to the 
income tax imposed on individuals under the Income Tax Act, or 
 
(B) is of the same nature as a contribution under the Canada 
Pension Plan if the province is a "province providing a 
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comprehensive pension plan" as defined in subsection 3(1) of the 
Canada Pension Plan and the provincial legislation establishes a 
"provincial pension plan" as defined in that subsection; or 


 
(b) any other creditor is or becomes entitled to realize a security on any property 
that could be claimed by Her Majesty in exercising Her rights under 
 


(i) subsection 224(1.2) of the Income Tax Act, 
 


(ii) any provision of the Canada Pension Plan or of the Employment 
Insurance Act that refers to subsection 224(1.2) of the Income Tax Act 
and provides for the collection of a contribution, as defined in the Canada 
Pension Plan, an employee's premium, or employer's premium, as defined 
in the Employment Insurance Act, or a premium under Part VII.1 of that 
Act, and of any related interest, penalties or other amounts, or 
 
(iii) any provision of provincial legislation that has a similar purpose to 
subsection 224(1.2) of the Income Tax Act, or that refers to that 
subsection, to the extent that it provides for the collection of a sum, and of 
any related interest, penalties or other amounts, where the sum 


 
(A) has been withheld or deducted by a person from a payment to 
another person and is in respect of a tax similar in nature to the 
income tax imposed on individuals under the Income Tax Act, or 
 
(B) is of the same nature as a contribution under the Canada 
Pension Plan if the province is a "province providing a 
comprehensive pension plan" as defined in subsection 3(1) of the 
Canada Pension Plan and the provincial legislation establishes a 
"provincial pension plan" as defined in that subsection. 


… 
 
164. 
 
164(1) Trustee may require books and property of bankrupt to be produced 
Where a person has, or is believed or suspected to have, in his possession or power 
any of the property of the bankrupt, or any book, document or paper of any kind relating 
in whole or in part to the bankrupt, his dealings or property, or showing that he is 
indebted to the bankrupt, he may be required by the trustee to produce the book, 
document or paper for the information of the trustee, or to deliver to him any property of 
the bankrupt in his possession. 
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