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ENDORSEMENT

[1] On February 10, 2023, BBB Canada Ltd. (the “Applicant™), along with Bed Bath & Beyond
Canada L.P. (“BBB LP”, and together with the Applicant, “BBB Canada™), was granted protection
under the Companies’ Creditors Arrangement Act, R.S.C. 1985 c. C-36 (the “CCAA”) pursuant
to an Initial Order (the “Initial Order”). Alvarez & Marsal Canada Inc. was appointed to act as the
Monitor (the “Monitor™). On February 21, 2023, the court granted an Amended and Restated Initial
Order (the “ARIO™) and a Sale Approval Order.

[2] BBB Canada has retained Retail Ventures CND Inc. (“RVC™) as its exclusive listing agent
for the purpose of facilitating the sale of leases and other property rights for some or all of BBB
Canada’s retail stores across Canada (the “Leases™).

[3] BBB Canada brings this motion for an order approving the Omnibus Assignment and
Assumption of Leases, FF&E and Trade Fixtures Agreement, dated March 28, 2023 (the “DKB
Capital Agreement”) between BBB LP, Bed Bath & Beyond Inc. (“BBBI™) and 11607987 Canada
Inc., dba DKB Capital (“DKB Capital”). Under the terms of the Amended and Restated Order
(“*ARIQ™), court approval is required for the DKB Capital Agreement.

[4] The Applicant accordingly seeks the following orders:
(a) an order approving the DKB Capital Agreement;

(b) an order assigning certain Leases to DKB Capital pursuant to section 11.3 of
the CCAA on an unopposed basis; :

(c) an order vesting BBB LP’s right, title and interest in and to certain Leases and
other purchased assets in DKB Capital free and clear of all Encumbrances other
than permitted encumbrances identified in, or pursuant to, the DKB Capital
Agreement; and

(d) an order directing that the unredacted copy of the DKB Capital Agreement be
treated as confidential and sealed, and not form part of the public record, until
the earlier of: (1) the closing of the DKB Capital Agreement, (2) disclaimer of
the Leases subject to the DKB Capital Agreement, or (3) any further order of
the Court.
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[5] The Applicant submits that the DKB Capital Agreement is the culmination of a marketing
process and should be approved on the basis that the criteria set out in section 36(3) of the CCAA
are clearly satisfied.

[6] The Applicant further submits that the consideration paid by DKB Capital for the
applicable Leases is fair and reasonable in the circumstances. It represents the highest, non-
overlapping executable offer received within the marketing process.

(7] The Monitor supports the position of the Applicants and no party opposed the requested
relief.

[8] The facts regarding this motibn are fully set out in the affidavit of Wade Haddad.
[9] The following issues are raised on this motion:

(a) should the court approve the DKB Capital Agreement and grant the proposed
Assignment, Approval and Vesting Order;

(b) should the court assign certain Leases to DKB Capital pursuant to section 11.3
of the CCAA on an unopposed basis; and

(c) should the court grant an order directing that the unredacted DKB Capital
Agreement be treated as confidential and sealed, and not form part of the public
record, until the earlier of: (1) the closing of the DKB Capital Agreement, (2)
disclaimer of the Leases subject to the DKB Capital Agreement, or (3) any
further order of this court.

[10]  Section 36 of the CCAA sets out the legal test for obtaining court approval that applies
where a debtor company seeks to sell assets outside the ordinary course of business during a CCAA
proceeding. -

[11]  The Applicant submits that, taking into account the criteria listed in Section 36(3) of the
CCAA, the court should approve the DKB Capital Agreement and grant the proposed Assignment,
Approval and Vesting Order.

[12] Iam satisfied that the record establishes that the process followed by the listing agent was
comprehensive and garnered significant interest from third parties.

[13]  Further, the Monitor has been involved in the marketing process and supports the requested
relief. The Monitor’s views in this respect are entitled to deference.

[14] BBB Canada, RVC, and the Monitor are each of the view that the consideration to be
received by BBB Canada under the DKB Capital Agreement is fair and reasonable.

[15]  The Applicant submits that BBB Canada and the listing agent undertook a comprehensive
sales and marketing process for the sale of the Leases. I am satisfied that the evidence establishes
there is ample evidence that the market has been thoroughly tested in order to obtain the best price.



[17] The DKB Capital Agreement provides that certain of the Leases will be assigned in
accordance with section 11.3 of the CCAA on an unopposed basis.

[18]  Section 11.3 of the CCAA gives this Court jurisdiction and the discretion to make an order
assigning the rights and obligations of the debtor company.

[19]  The Applicants submit that the requested assignments are critical to closing the transactions
contemplated in the DKB Capital Agreement and are essential to the ability of the Applicant to
realize upon the value of these transactions for the benefit of al] stakeholders. In addition, there
can be no suggestion that counterparties are being treated unfairly, as each of the requested
assignments are proceeding on anunopposed basis.

[20]  Taccept these submissions and | am satisfied that the assignment of certajn Leases should
be approved.

[21]  Itis noted, however, that the parties have expressly agreed that in respect of any leases not
subject to this Order assigning leases pursuant to s. 11.3 of the CCAA, the issue of whether the
test under s. 11.3 of the CCAA has been met in respect of any future motion under s. 11.3 of the
CCAA is to be treated as de novo in respect of any further motion to compel assignment of any
other leases. The issuance of this Order assigning leases shall not be directly or indirectly argued
as the basis for granting such relief in the future.

[22]  Finally, the Applicant requests that the unredacted copy of the DKB Capital Agreement be
temporarily treated as confidential and sealed, and not form part of the public record, until the
carlier of: (1) the closing of the DKB Capital Agreement, (2) disclaimer of the Leases subject to
the DKB Capital Agreement, or (3) any further order of this Honourab]e Court.

[23]  The test for a sealing order was established by the Supreme Court in Sierra Club, and
subsequently recast in Sherman Estate. The test requires the court to consider whether:

(a) court openness poses a serious risk to an important public interest;

(b) the order sought is necessary to prevent this serious risk to the identified interest
because reasonable alternative measure will not prevent this risk; and

(c) as a matter of proportionality, the benefits of the order outweigh its negative
effects.

[24]  The request for the proposed sealing order is supported by the Monitor.

[25]  Having considered the Sherman Estate test, I am satisfied that it is appropriate to grant the
sealing order. The proposed order is limited both in scope and time and is appropriate in the

circumstances.
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[26]  The motion is granted and the order has been signed.

PRV o SV I
Chrj’ef Justiée G.B. Morawetz

Date: April 14, 2023



