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INTRODUCTION

1. This Brief is submitted on behalf of the applicants, a group of Canadian investors who
invested in the subject real estate projects (the “Applicant Investors”), in support of the
Originating Application for an initial order (“Initial Order”) in respect of the “Debtor
Companies”,! pursuant to the Companies’ Creditors Arrangement Act (the “CCAA”),?
and among other things appointing Alvarez & Marsal (Canada) Inc. (“A&M”) as Monitor
with certain enhanced powers (the “Monitor”). Alternatively, the Applicant Investors seek
to appoint A&M as Receiver (the “Receiver”) of the property, assets, and undertaking of
the Debtor Companies pursuant to the Judicature Act (the “Judicature Act”).® The powers
of the Receiver outlined in the proposed order include the ability to apply for the Initial
Order and act as Monitor in any CCAA proceedings. Capitalized terms not defined herein
have the meaning given to them in the Originating Application and the Affidavit of Michael
Edwards sworn on November 12, 2024 (the “Edwards Affidavit”).

2. The Applicant Investors represent a small portion of a much larger group of investors and
bondholders in Canada and abroad who invested in the real estate development projects of

the Debtor Companies.

3. The Debtor Companies represent just a portion of the A2A Group, an international land
banking firm who raises money from Canadian investors (and offshore investors) through
the exempt securities market. The A2A Group promised the Canadian investors ownership
interests in the real estate projects with projected development timelines of four to seven
years and in some cases, projected profits of 10% to 18% per annum over a four year

period.

1 Angus A2A GP Inc. (“Angus GP™), Angus Manor Park A2A GP Inc. (“Angus Manor GP”), Angus Manor Park
A2A Capital Corp. (“Angus Manor Capital”), Angus Manor Park A2A Developments Inc. (“Angus Manor
Developments”), Hills of Windridge A2A GP Inc. (“Windridge GP”), Windridge A2A Developments, LLC
(“Windridge Developments”), Fossil Creek A2A GP Inc. (“Fossil Creek GP”), Fossil Creek A2A
Developments, LLC (“Fossil Creek Developments”), A2A Developments Inc. (“Developments™), Serene
Country Homes (Canada) Inc. (“Serene”), and A2A Capital Services Canada Inc. (“A2A CSC”).

2 Companies’ Creditors Arrangement Act, RSC 1985, ¢ C-36, as amended [CCAA] [TAB 1].
3 Judicature Act, RSA 2000, ¢ J-2, as amended [Judicature Act] [TAB 2].
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For years, management of the Debtor Companies has exhibited a complete lack of
governance and controls, failing to maintain corporations key to the investment structure
in good standing, never once producing a financial statement or an accounting of funds
raised and used, and failing to develop the real estate project lands in the manner promised

in the various offering memoranda.

These failures have not only jeopardized the investors’ financial positions in the real estate
projects but have given rise to actionable claims in negligence, or worse. Other interested
parties have already made substantiated claims against management in the United States
for, among other things, fraud, conspiracy, and misappropriation. As such, the Applicant
Investors have lost all faith in the ability of management to operate the Debtor Companies

in a manner that protects their interests and the interests of other stakeholders.

The Applicant Investors therefore seek the assistance of this Court to implement a single
transparent process to allow the investors to organize, to preserve the assets of the Debtor
Companies for the benefit of stakeholders, and to restructure or liquidate, as the case may
be, under the supervision of the Court and with the assistance of reputable, independent

professionals.

Given the differences between the subject real estate projects, restructuring plans,
liquidation plans, or both may be warranted. The Applicant Investors therefore submit that
the CCAA is an effective and appropriate tool to establish a single transparent proceeding
so desperately needed to facilitate a restructuring for the benefit of all stakeholders. The
test for granting the Initial Order is met in this instance and would be followed by an

application pursuant to Chapter 15 of the United States Bankruptcy Code in Texas.

However, if the Court has any concerns over whether the test under the CCAA is met, the
Applicant Investors are seeking in the alternative, the appointment of A&M as Receiver,
to ensure the interim and immediate preservation of assets of the Debtor Companies and
the Affiliate Entities (as defined below), as a first step towards an ultimate application by
the Receiver for the Initial Order under the CCAA. Given all of the surrounding
circumstances, the appointment of the Receiver over the Debtors Companies and the
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Affiliate Entities is just and convenient, and necessary to preserve the assets for the benefit
of the stakeholders.

The Initial Order sought includes, but is not limited to, the following relief:

(@)

(b)

(©)

(d)

(€)

(f)

9)

(h)

a declaration that the Debtor Companies are comprised of companies to which the
CCAA applies;

the appointment of A&M as Monitor of the Debtor Companies with enhanced

powers including to manage and direct the Debtor Companies;

the appointment of Fasken Martineau DuMoulin LLP (“Fasken”) as representative

counsel for the Canadian investors (the “Canadian Representative Counsel™);

the appointment of Norton Rose Fulbright Canada LLP (“Norton Rose”) as
representative counsel for the offshore investors (the “Foreign Representative
Counsel™);

an authorization that the Debtor Companies, with the enhanced oversight and
control of the Monitor, may remain in possession and control of their Property and
to continue to carry on business in a manner consistent with the preservation of

their businesses (the “Businesses”) and Property;

a declaration that the current directors and officers of the Debtor Companies shall
have no further power or authority to direct the Debtor Companies, including but
not limited to the power to direct the sale, transfer or other disposition of the
Property or Business on behalf of the Debtor Companies;

a stay, for an initial period of 10 days after the Initial Order (the “Initial Stay
Period”), of all proceedings and remedies taken or that might be taken in respect
of the Debtor Companies, the Businesses, the Property, and the Affiliate Entities
except as otherwise set forth in the Initial Order or otherwise permitted by law, and

upon subsequent application, a further period of time to be determined,;

the application and extension of the stay of proceedings to the Affiliate Entities;
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(k)

0]

(m)

(n)

authorization for the Monitor to disclaim or resiliate any contract of the Debtor
Companies as permitted under the CCAA, and to retain or terminate employees of

the Debtor Companies;

authorization for the Debtor Companies to pay all reasonable fees and
disbursements of the Monitor and its legal counsel, the Canadian Representative

Counsel and the Foreign Representative Counsel;

authorization for the Debtor Companies to enter into the interim financing
agreement with Pillar and to borrow from Pillar the initial principal amount of
$500,000 with the ability to borrow up to $2,000,000 (the “Interim Financing”);

the creation of the following charges over the Property of the Debtor Companies in

the following relative priorities:

Q) First — a charge in favour of the Monitor and its legal counsel, the Canadian
Representative Counsel, and the Foreign Representative Counsel (the
“Administration Charge”) to a maximum amount of $500,000 but up to
the amount of $250,000 during the Initial Stay Period; and

(i) Second —a charge in favour of Pillar in respect of the Interim Financing to
a maximum amount of $2,000,000 but up to the amount of $500,000 during
the Initial Stay Period (the “Interim Lender’s Charge”);

approval of the notice protocol through which the Applicant Investors will notify
the larger A2A group of investors about these proceedings (the “Notice Protocol”);

authorization for Monitor to act as foreign representative and apply for recognition
of the CCAA proceedings in other jurisdictions including in the United States
Bankruptcy Court for the Northern District of Texas pursuant to a Temporary
Restraining Order in the United States and a subsequent application pursuant to
Chapter 15 of Title 11 of the United States Code, 11 U.S.C. §8§ 101-1532;

(4)



10.

11.

12.

(o) an order reviving all of the struck or dissolved Debtor Companies and limited
partnerships and authorizing the Monitor to take all such steps necessary to further

such revival with the respective corporate registries; and

(p) such further and other relief as may be requested and this Honourable Court deems

just.

As noted, in addition to the named Debtor Companies, the application seeks to extend the
stay of proceedings under the CCAA,, if granted, to the “Affiliate Entities” who are critical
to the investment structure and ownership interests of the Canadian investors. The
Affiliates Entities include Angus A2A Limited Partnership (“Angus LP”), Angus Manor
Park A2A Limited Partnership (“Angus Manor LP”), Hills of Windridge A2A LP
(“Windridge LP”), Hills of Windridge A2A Trust (“Windridge Trust”), Fossil Creek
A2A Limited Partnership (“Fossil Creek LP”), and Fossil Creek A2A Trust (“Fossil
Creek Trust”).

At the Comeback Hearing, the Monitor (or the Receiver, as applicable) will further seek to

amend the Initial Order to:
@ extend the stay of proceedings up to and including February 15, 2025;
(b) increase the maximum amount of the Administration Charge to $500,000; and

(©) increase the Interim Financing borrowings and the Interim Lender’s Charge in an

amount to be presented at the Comeback Hearing.

Alternatively, if the Court is not prepared to grant the Initial Order, the Applicant Investors
seek a receivership order (the “Receivership Order”) pursuant to the Judicature Act
appointing A&M as the Receiver over all of the Debtor Companies, the Affiliate Entities
and their respective Property and Businesses. Additionally, the Receivership Order sought

as alternative relief:

@) grants a Receiver’s Charge to secure the professional fees of the Receiver and the

Receiver’s legal counsel, in the amount of $500,000;
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14.

(b) grants a Receiver’s Borrowings Charge up to a maximum amount of $2,000,000;

(©) authorizes the Receiver to apply in other jurisdictions in Canada and

internationally, to recognize the Receivership Order in those jurisdictions; and

(d) authorizes the Receiver to apply for the Initial Order under the CCAA, converting
the Receiver’s Charge to an Administration Charge and converting the

Receivership’s Borrowings Charge to an Interim Lender’s Charge.

BACKGROUND

Further factual background supporting the relief sought may be found in the Edwards
Affidavit, the Affidavit of Brian Richards, sworn November 12, 2024 (the “Richards
Affidavit”), the Affidavit of Paul Lauzon, sworn November 12, 2024 (the “Lauzon
Affidavit”), the Affidavit of Isabelle Brousseau, sworn November 8, 2024 (the
“Brousseau Affidavit”), and the Affidavit of Pat Wedlund, sworn November 12, 2024 (the
“Wedlund Affidavit”).

The Applicant Investors

The Applicant Investors are comprised of a group of representative Canadian investors
from each of the real estate projects owned by the Debtor Companies. The Applicant
Investors hold claims arising due to the negligent operation of the investment structure and
development projects by the Debtor Companies. Management of the Debtor Companies
has completely disregarded the interests of the Investors by, among other things (together,

the “Management Misconduct”):
@ failing to provide updates to the Investors regarding the real estate projects;

(b) failing to respond to numerous requests for information from various investors or

the brokers that sold the investment products;
(©) failing to produce any financial statements;

(d) failing to maintain certain of the Debtor Companies in good standing at the
corporate registries;
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16.

17.

(e) failing to advance the real estate projects in any meaningful way and as advertised

when the funds from the Investors were solicited:;
()] failing to properly account for the funds received from the Investors, or at all; and

(9) failing to provide certain investors with the interests they were supposed to receive
pursuant to the various offering memoranda and other applicable agreements

between the Investors and the Debtor Companies.*

It is clear the Applicant Investors have serious claims against the Debtor Companies.
Several lawsuits have already been commenced in the United States by offshore investors
and others alleging, among other things, fraud, conspiracy, mismanagement, and
misappropriation. The District Court of Tarrant Country in Texas has issued a judgment

finding fraud in one such case.®

In light of other creditors taking steps to pursue claims against the Debtor Companies, the
Applicant Investors have attempted to organize to pursue their claims in a single, fair, and
transparent manner to preserve the assets of the Debtor Companies for all their

stakeholders.

The A2A Group

The A2A Group, which includes the Debtor Companies and the Affiliate Entities, is
comprised of real estate investment companies which purport to raise money from
individual retail investors both in Canada and globally for the stated purpose of investing
in real estate developments. The A2A Group states that it uses the investment funds to
acquire lands and enhance the value of the lands through “beginning-to-end” land
development programs to ultimately produce residential development communities. The
A2A Group states to investors that its single goal is to deliver above average returns in
realistic timeframes to its investors.® For example, the Fossil Creek OM projected returns

to Canadian investors of approximately 10% per annum over a four year period. The

4 Affidavit of Michael Edwards, sworn on November 12, 2024, at para 9 [Edwards Affidavit]
5> Edwards Affidavit, at para 10.
b Edwards Affidavit, at para 12.
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Windridge OM projected returns to Canadian investors of approximately 18% per annum

over a four year period.

18.  The same general ownership and investment scheme is utilized by the A2A Group across
multiple projects including the following which specifically involve the Debtor

Companies:

@) Angus Manor Park (“Angus Manor”) advertised as a 167-acre residential

development project located in Essa, Ontario;

(b) The Trails of Fossil Creek (“Fossil Creek”) advertised as a 93-acre residential
development with 487 single detached family homes located in Forth Worth, Texas;

and

(c) The Hills of Windridge (“Windridge”) advertised as a 415-acre residential
development in the Dallas/Fort Worth area in Texas.’

19. Each of Angus Manor, Fossil Creek, and Windridge appear to be run as separate projects;
however, certain corporate entities within the A2A Group are involved in all three projects
to provide exempt market support services, administration services, and other management

and marketing services.®

20.  The general investment structure used by the A2A Group is set out in detail at paragraph
16 of the Edwards Affidavit. Broadly, a development corporation (a “Development
Corporation”) is incorporated in the jurisdiction of the relevant project to purchase certain
property and a separate Canadian corporation (a “General Partner”) and Canadian limited
partnership (a “Limited Partnership”) are established for each project.® Each Limited
Partnership makes an offering by way of an offering memorandum for the sale of units of
the partnership (or for certain projects located in the United States, a trust is created to hold
units of the Limited Partnership). The proceeds from the offerings are used by the Limited

Partnership to purchase undivided fractional interests (“UFIs”) in the project land from

" Edwards Affidavit, at paras 13-14.
8 Edwards Affidavit, at para 15.
° Edwards Affidavit, at para 16.
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21.

22,

23.

24,

each Development Corporation and the UFIs are transferred to the Limited Partnership.
The A2A Group solicited certain investments from investors abroad and transferred the

relevant UFIs directly to each individual offshore investor.©

A2A CSC was to provide exempt market support services, but has since been dissolved for

non-compliance, and Serene was to provide administrative services for the projects.!

A breakdown of the corporate organizational structures for Angus Manor, Windridge, and
Fossil Creek are included at paragraphs 19 to 24, paragraphs 25 to 28, and paragraphs 29
to 32, respectively, of the Edwards Affidavit. Notably, Angus GP, Angus Manor GP,
Windridge LP, and Fossil Creek GP have also been struck from or placed on inactive status
with their respective Corporate Registries and Angus LP is anticipated to be terminated on
December 31, 2024.12

The Real Estate Projects
Angus Manor

The A2A Group solicited two rounds of offerings in Angus Manor by way of the Angus
A2A Limited Partnership Confidential Offering Memorandum, dated January 6, 2015 (the
“First OM”), and the Angus Manor Park A2A Capital Corp. Confidential Offering
Memorandum, dated March 23, 2016 (the “Second OM”).%3

Pursuant to the First OM, Angus LP offered units to certain Canadian investors (the
“Partnership Investors”) at a price of $100 per unit with a minimum subscription required
per Partnership Investor of 50 units.** Angus LP was to use the funds to acquire UFIs in
the Angus Manor Lands (as defined in the Edwards Affidavit) from Angus Manor
Developments at a stated price of $5,000 per UFL.* The First OM was part of a larger

10 Edwards Affidavit, at para 16.

11 Edwards Affidavit, at paras 16, 35.

12 Edwards Affidavit, at paras 19, 20, 22, 25, 30.
13 Edwards Affidavit, at para 38.

14 Edwards Affidavit, at para 39.

15 Edwards Affidavit, at para 40.
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25.

26.

27.

28.

offering of UFIs in the Angus Manor Lands to offshore investors for a total of 2,300 UFIs
for $20,000,000.1

Through the Second OM, Angus Manor Capital offered 5% participating bonds to certain
Canadian investors (the “Bond Investors” and together with the Partnership Investors, the
“Angus Manor Canadian Investors”) at a price of $1.00 per bond. The Second OM
contemplated a minimum offering of 100,800 bonds up to a maximum offering of
5,997,600 bonds. The bonds carry a simple fixed interest rate of 5% per annum to be paid
on or before September 30, 2021, and have a maturity date of September 30, 2026.1 These
proceeds were to be used to purchase limited partnership units in Angus Manor LP, which
was to use the funds to purchase up to 952 UFIs from Angus Manor Developments at the
price of $5,355 per UFI.1® The Second OM provides that all investors in the Angus Manor

Lands are to be treated pari passu amongst themselves.*®

The Second OM states that Angus LP purchased 210 UFIs at $5,000 per UFI with the funds
raised from the First OM, 887 UFIs were sold to offshore investors at $10,000 per UFI,
and 246 UFIs were sold to offshore investors at $5,000 per UFI.2°

It does not appear that any Angus Manor Canadian Investors received any money back
from the A2A Group pursuant to either the First OM or the Second OM. %

It is also notable that the Angus Manor Canadian Investors did not receive what they
bargained for in their respective offering memoranda. 2 In particular, only 212 UFIs were
transferred to Angus LP on behalf of the Partnership Investors when the number of UFIs
should have been 424.2% Only 65 UFIs were transferred to Angus Manor LP on behalf of

16 Edwards Affidavit, at para 41.

17 Edwards Affidavit, at para 45.

18 Edwards Affidavit, at paras 46, 49.

19 Edwards Affidavit, Exhibit “24” at section 1.3.

20 Edwards Affidavit, at para 48.

2L Edwards Affidavit, at para 54; Affidavit of Isabelle Brousseau, sworn November 8, 2024, at para 6 [Brousseau

Affidavit].

22 Edwards Affidavit, at para 58.
23 Edwards Affidavit, at para 59.
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the Bond Investors when it should have been 121.2* It appears that the UFIs were sold at
$10,000 per UFI, as opposed to the purchase price contained in the First OM of $5,000 and
$5,355 in the Second OM, leaving Angus Manor Developments, a Dirk Foo company, with
a larger ownership portion in the Angus Manor Lands.?

29.  Without notifying the Angus Manor Canadian Investors, the A2A Group intends to sell the
Angus Manor Lands.?® The identity of the proposed purchaser is not known, and the Angus
Manor Canadian Investors have been given no visibility into the questionably structured
sale, nor has their approval as limited partnership unit holders been sought.?” This is

relevant as the limited partnerships hold UFIs in the Angus Manor Lands.

Fossil Creek

30. Pursuant to a confidential offering memorandum, dated May 7, 2014, and amended on
November 18, 2014 (the “FC OM”), the A2A Group solicited funds for Fossil Creek. The
Fossil Creek Trust offered ownership units to certain Canadian investors (the “FC
Investors™) at a price of $100 per unit with a minimum subscription required per FC
Investor of 100 units. The FC OM contemplated a minimum offering of 16,500 units and
a maximum offering of 27,500 units.?® Fossil Creek Trust was to use the funds to acquire
Fossil Creek LP units at a subscription price of $100 per LP unit, and Fossil Creek LP
would subsequently acquire UFIs in the Fossil Creek Lands (as defined in the Lauzon
Affidavit) at a price of $7,857.30 per UFI.?° The funds raised under the FC OM were part
of a larger offering of UFIs in Fossil Creek Lands to offshore investors. The A2A Group
purported to sell a total of 1,826 UFIs to offshore investors at a price of $10,000 USD per
UFI.%0

24 Edwards Affidavit, at para 60.

% Edwards Affidavit, at para 61.

% Brousseau Affidavit, at para 5; Affidavit of Pat Wedlund, sworn November 12, 2024, at para 7 [Wedlund Affidavit].
27 Edwards Affidavit, at paras 96-98.

28 Affidavit of Paul Lauzon, sworn November 12, 2024, at paras 11 [Lauzon Affidavit].

2 Lauzon Affidavit, at para 12.

%0 Lauzon Affidavit, at para 13.
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31.

32.

33.

34.

As in the case of Angus Manor, the A2A Group entities involved in Fossil Creek entered
into certain material agreements governing their various transactions and relationships (the
“Fossil Creek Material Agreements”) and although they are referenced in the FC OM,
they do not appear to have been made available to investors.3

Windridge

Pursuant to an Amended and Restated Confidential Information Memorandum of Hills of
Windridge A2A Trust, dated November 13, 2013 (the “Windridge OM”), the A2A Group
solicited funding from certain Canadian investors.®? The Windridge Trust offers ownership
units in itself to Canadian investors at a price of $100 per unit with a minimum subscription
per investor of 100 units. The minimum offering contemplated under the Windridge OM
was 15,000 units and the maximum offering was 105,000 units.®® Windridge LP was to use
the funds raised to purchase UFIs in the Windridge Lands (as defined in the Edwards
Affidavit) from Windridge Developments at a price of $10,500 per UFI, less $4,600 to be
contributed to a development fund.3* Like the other projects, the Windridge OM was part
of a larger offering of UFIs in the Windridge Lands to offshore investors. The A2A Group
reported to sell 2,450 UFIs to offshore investors at a price of $10,000 USD per UFI.3®

Similar to the other projects, the A2A Group entities involved in Windridge entered into
certain material agreements governing their transactions and relationships (the
“Windridge Material Agreements”).%

Investors in Windridge have not received correspondence from Windridge Developments
since 2018.3" As a result of the way title to the Windridge Lands is structured, it is

impossible, without further information, to determine how the A2A Group recorded

31 Lauzon Affidavit, at para 16.

32 Edwards Affidavit, at para 69.
33 Edwards Affidavit, at para 70.
34 Edwards Affidavit, at para 71.
% Edwards Affidavit, at para 72.
3 Edwards Affidavit, at para 75.
37 Edwards Affidavit, at para 85.
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35.

fractional ownership. These issues are only further compounded by the lack of transparency
into the A2A Group’s dealings.*®

A2A Litigation

Several legal proceedings have been commenced against the A2A Group and its

management, including, among others:

(@)

(b)

(©

a lawsuit filed by Global Forest, LLC and Forest Funding, LLC on April 1, 2019,
against, among others, Windridge Developments alleging breach of contract, fraud,
misappropriation of funds and fraudulent transfer, conspiracy, breach of fiduciary
duty, and statutory violations in the District Court of Tarrant County. A final
judgment against Windridge Developments and Jospeh Attrux, a director and
officer of several of the Debtor Companies and Affiliate Entities, issued August 24,
2020 (the “Fraud Judgment”), has been registered against title to the Windridge
Lands in the amount of $3,844,256.50 USD, plus interest and fees. The final
judgment against Mr. Attrux is specifically for fraud, misappropriation of funds,

fraudulent transfer, and conspiracy;>°

a complaint has been filed by a group of offshore investors also in the District of
Tarrant Country in 2018 against Mr. Foo, in his capacity as the trustee of the Hills
of Windridge Trust and Fossil Creek Trust, Windridge Developments, and Fossil
Creek Developments. The complaint is for, among other things, fraudulent

conveyance, breach of trust, mismanagement, and fraud;*° and

a complaint filed by a group of investors in the District Court for the Northern
District of Texas against Mr. Foo, in his capacity as the trustee of the Hills of
Windridge Trust, for, among other things, a failure to communicate, a failure to

distribute net income to beneficiaries, and a failure to properly manage the trust

38 Edwards Affidavit, at para 81.
39 Edwards Affidavit, at para 88-90.
40 Edwards Affidavit, at para 91.
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36.

37.

38.

assets resulting in financial losses. The complainants had to file a motion for

substitutional service due to stated difficulties serving Mr. Foo personally.*!

The Debtor Companies are Insolvent

While the Applicant Investors do not have full insight into the financial state of the Debtor

Companies, the Applicant Investors are aware of the following debts owing by the Debtor

Companies, or certain of them as the case may be:

(@)

(b)

(©)

(d)

the Bond Investors appear to be owed at least $1,300,000, plus interest, pursuant to
the bonds acquired under the Second OM based on the information listed on title to
the Angus Manor Lands, and specifically the amounts the A2A Group purports
were paid by Angus Manor Capital (the vehicle for Bond Investors to own UFIs)
for the UFIs;*

the Fraud Judgment registered on title to the Windridge Lands against Windridge
Development is for the amount of $3,844,256.50 USD, which is $5,347,937.01

CAD based on the conversion rate in effect as at November 9, 2024, of 1.39%:43

there are property taxes owing on the Angus Manor Lands of at least $12,977.22;

and

the contingent claims of the Applicant Investors would be equivalent to at least the
amount of funds raised from the Applicant Investors against each of the Debtor

Companies.**

Thus, the Debtor Companies have not been meeting their obligations as they generally

become due and are insolvent.

ISSUES

The issues to be considered on this Originating Application are:

41 Edwards Affidavit, at para 92.
42 Edwards Affidavit, at para 45.
43 Edwards Affidavit, at para 88.
4 Edwards Affidavit, at para 103.
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39.

(@)
(b)
(©)
(d)

(€)

(f
9)

(h)
(i)
@)

Should this Honourable Court revive certain of the dissolved Debtor Companies?
Does the CCAA apply to the Debtor Companies?
Is Alberta the appropriate filing jurisdiction for these CCAA proceedings?

Do the Applicant Investors have standing to commence creditor-driven CCAA

proceedings?

Is the requested stay of proceedings necessary and appropriate in the given

circumstances?
Should the proposed Monitor be appointed with certain enhanced powers?

Should the Canadian Representative Counsel and the Foreign Representative

Counsel be appointed?
Is the Administration Charge appropriate and reasonably necessary?
Is the Interim Lender’s Charge appropriate and reasonably necessary?

Should the Notice Protocol be approved?

Alternatively, if the Initial Order is not granted, the issues to be considered on this

Originating Application are:

(@)

(b)

(©)

Should this Honourable Court exercise its jurisdiction to appoint a Receiver over

the Debtor Companies and their Property?

Are the Receiver’s Charge and the Receiver’s Borrowing Charge appropriate and

reasonably necessary?

Should the receivership be converted to proceedings under the CCAA?

(15)



40.

41.

42.

43.

LAW & ARGUMENT
This Court Should Revive the Struck Companies

The Applicant Investors respectfully request that this Court grant an Order instructing the
relevant registrar of the corporate registries to revive the corporate bodies of Angus GP (in
Alberta), Angus Manor GP (in Alberta), Fossil Creek GP (in Alberta), and A2A CSC
(federally),* for the limited purpose of facilitating these proceedings. Additionally, the
Applicant Investors are asking this Court to vest with the Monitor the power to take all
such additional steps that are necessary to revive or otherwise bring the aforesaid corporate

bodies back in good standing with the applicable corporate registries.

Pursuant to section 210 of the Business Corporations Act*®, an “interested person”, upon
notice to the Alberta Corporate Registrar, may apply to this Court within 10-years of a
corporation’s dissolution for an order reviving the body corporate. The Applicant Investors
are considered “interested persons” for the purposes of the ABCA as they are creditors and
persons who have a contractual relationship with the dissolved corporations.*’

The Applicant Investors submit that this Court can make a similar Order under the Canada
Business Corporations Act,*® in respect of A2A CSC. While the CBCA provides that an
“interested person” may apply to the Director of the federal Corporate Registrar to revive
a dissolved corporation,*® the urgent nature of the present case warrants that this Court to

exercise its discretion to direct the revival of A2A CSC.

For the same reasons the Applicant Investors are “interested persons” under the ABCA,
they are considered interested persons under the CBCA to seek to revive a dissolved
corporation.® Notice has been given to the Director of the federal Corporate Registrar and

this Court has jurisdiction to hear matters concerning the CBCA.>!

45 Edwards Affidavit, at paras 20, 22, 30, 35, Exhibits “3”, “5”, “13”, “18”.

“® Business Corporations Act, RSA 2000, ¢ B-9, as amended at s 210 [ABCA]
47 ABCA, supra at s 206.1(a)-(b)

%8 Canada Business Corporations Act, RSC 1985, ¢ C-44, as amended [CBCA]
9 CBCA, supra at s 209

%0 CBCA, supra at s 209(6)

51 CBCA, supra at's 2(1), “court” [TAB 4].
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44,

45.

46.

47.

48.

This Court Should Exercise its Discretion to Grant the CCAA Initial Order
CCAA General Principles

The CCAA is remedial legislation, and Canadian courts have held it should be given a
broad and liberal interpretation. It provides the Court with the flexibility to make any order
that it considers appropriate in the given circumstances, so long as the requested relief is
not expressly prohibited by the Act.>?

The purpose of the CCAA is to enable the compromise or restructuring of corporation’s
debts to avoid the devastating social and economic effects of insolvency, by preserving the
business in a manner that is intended to cause the least amount of harm to the company, its

stakeholders, and to the communities in which it carries on business.>?

Parallel restructuring regimes are accepted features of the insolvency law landscape, and
to the extent possible insolvency laws should then be given a harmonious interpretation

with an emphasis on reorganization over liquidation.>*

The CCAA Applies to the Debtor Companies

The CCAA applies to a debtor company with outstanding claims against it of at least
$5,000,000.%

Company is defined in the CCAA to include any company, corporation, or legal person
incorporated by or under an Act of Parliament or of the legislature of a province, any
incorporated company, wherever incorporated, having assets and doing business in

Canada, and any income trust.>®

52 CCAA supraats 11 [TAB 1]] Canada v Canada North Group Inc, 2021 SCC 30 at paras 21, 31 [Canada North
_TAB 5]; TAB 6];

9354-9186 Québec Inc v Callidus Capital Corp, 2020 SCC 10 at paras 48-49 [Callidus]

Stelco (2004), 48 CBR (4th) 299 at paras 11, 13, 15 (ON SC [Commercial List]) [Stelco] [TAB 8]; Re Lehndorff

Century Services Ltd v Canada (Attorney General), 2010 SCC 60 at paras 58, 61 [Century Services: [TAB 7] Re

General Partner Ltd (1993), 17 CBR (3d) 24 at para 5 (ON SC [Commercial List]) [Lehndorff] [TAB 9]

%3 Callidus, supra at paras 40-42 [TAB 6]; Stelco, supra at para 20 [TAB 8]; Lehndorff, supra at para 6 [TAB 9].

54 Century Services, supra at para 24 [TAB 7],
55 CCAA, supraats 3(1) [TAB 1].

% CCAA, supra at's 2(1), “company” [TAB 1].
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49.

50.

51.

52.

Debtor company is further defined by the CCAA as including any company that is bankrupt
or insolvent.>” The terms “insolvent” or “insolvency” are not defined under the CCAA,;
however, reference is commonly made to the definition of insolvent person included under

the Bankruptcy and Insolvency Act (the “BIA”):8

“insolvent person” means a person who is not bankrupt and who resides, carries on
business or has property in Canada, whose liabilities to creditors provable as claims
under this Act amount to one thousand dollars, and
(@) who is for any reason unable to meet his obligations as they generally
become due,
(b) who has ceased paying his current obligations in the ordinary course of
business as they generally became due, or
(c) the aggregate of whose property is not, at a fair valuation, sufficient, or,
if disposed of at a fairly conducted sale under legal process, would not be
sufficient to enable payment of all his obligations, due and accruing due.

The test for an “insolvent person” under the BIA is disjunctive, and, as such, a company
that satisfied any one of the above noted criteria is considered insolvent for the purposes
of the CCAA.*®

The $5,000,000 threshold prescribed in the CCAA is determined based on the cumulative
amount of the claims against the debtor companies as a group rather than requiring each
individual entity to meet the threshold. Section 3(1) of the CCAA states that the total claims
against the debtor company or affiliated debtor companies must be in excess of $5,000,000
for the CCAA to apply.®® The Supreme Court of Canada in Callidus reaffirmed that it is a
cumulative threshold stating that “access to the CCAA is restricted to debtor companies

facing total claims in excess of $5 million”.®*

The Debtor Companies are each a “company” to which the CCAA applies. The Debtor
Companies are each corporations incorporated pursuant to the laws of Alberta, Ontario, or

57 CCAA, supra at s 2(1), “debtor company” [TAB 1].
%8 Bankruptcy and Insolvency Act, RSC 1985, ¢ B-3, as amended at s 2(1), “insolvent person” [BIA][TAB 10]; Stelco,
h[TAB 8].

supra at paras 21-22

%9 Stelco, supra at para 28 [TAB 8]; Re Original Traders Energy Ltd, 2023 ONSC 753 at para 39 [TAB 11].

80 CCAA, supraats 3(1) [TAB 1].

b1 Callidus, supra at para 38 [TAB 6],
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53.

54,

55.

Texas, as the case may be.5? A further breakdown of the corporate details of each of the

Debtor Companies is provided at paragraphs 19 to 35 of the Edwards Affidavit.

The Debtor Companies are collectively a “debtor company” to which the CCAA applies
as they are insolvent and collectively, have claims against them in excess of $5,000,000:

@) the proposed purchase price for the Angus Manor Lands is $14,000,000 payable
over four years, whereas the Second OM suggested that the total amounts raised
through both Angus Manor offerings was $17,000,000;

(b) the Bond Investors hold debt instruments and appear to be owed in excess of
$1,300,000 plus interest;

(©) the Fraud Judgment remains on title four years after its issuance;
d) certain property taxes remain unpaid,;

(e) it does not appear that any investors or debt holders have received distributions

outside of a few small distributions several years ago;%

()] the A2A Group has reported that the development fund for Angus Manor has been
depleted; and

(9) there are multiple claims in the United States outlining serious allegations.5*

The Debtor Companies are therefore not meeting their liabilities generally as they come
due and are “insolvent persons” pursuant to the BIA, and thus “insolvent” for the purposes
of the CCAA.%®

The total claims against the Debtor Companies exceed the $5,000,000 threshold set by the
CCAA. The Fraud Judgment alone is in excess of $5,000,000 when converted to Canadian

b2 Edwards Affidavit, at paras 20, 22-24, 26-27, 30-31, 33-35, Exhibits “3”, “5”-“7”, “9”-“10", “13”-“14", “16”-“18".
83 Edwards Affidavit, at para 101(c); Brousseau Affidavit, at para 6; Affidavit of Brian Richards, sworn November

12, 2024, at para 7 [Richards Affidavit].

84 Edwards Affidavit, at para 101(e).
% Edwards Affidavit, at para 102.
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S57.

58.

dollars. While the Applicant Investors’ contingent claims still need to be quantified, it is

expected they will exceed their initial investment amounts.®

Alberta is the Appropriate Filing Jurisdiction

Notwithstanding that the Debtor Companies have ties to multiple jurisdictions in Canada
and the United States and the Applicant Investors reside across Canada, this Court has

jurisdiction to commence these CCAA proceedings as:

@ the majority of the Debtor Companies and Affiliate Entities, being Angus LP,
Angus GP, Angus Manor LP, Angus Manor GP, Angus Manor Capital, Fossil
Creek LP, Fossil Creek GP, and Fossil Creek Trust, are formed pursuant to the laws

of the Province of Alberta;

(b) aside from the entities that form Windridge, the entities in which the Applicant

Investors hold an interest are all Alberta entities;

(©) with only one exception (Mr. Attrux), all of the directors and officers of the Debtor

Companies have addresses in the City of Calgary, in the Province of Alberta; and

(d) the offering memoranda for Angus Manor, Fossil Creek, and Windridge repeatedly

reference addresses for service in the City of Calgary, in the Province of Alberta.®’

The Applicant Investors respectfully submit that the Province of Alberta is the appropriate

filing jurisdiction for these CCAA proceedings.
The Investors Have Standing to Commence Creditor-Driven CCAA Proceedings
Creditor Driven CCAA Proceedings

Sections 4 and 5 of the CCAA grant a creditor the ability to bring an initial application
under the CCAA in respect of certain debtor companies, as opposed to the debtors

themselves.%®

% Edwards Affidavit, at para 103.
7 Edwards Affidavit, at paras 106-107.

88 CCAA, suprass 4-5 [TAB 1]
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60.

61.

62.

Canadian courts have repeatedly recognized the ability of creditors to bring an application
for an initial order pursuant to section 4 or 5 of the CCAA, including in ATB Financial et
al v Apollo Trust et al where Campbell J recognized that a group of creditors, who were
also investors in Asset Backed Commercial Papers issued by the debtor companies, had

standing under sections 4 and 5 to seek an initial order.5°

In Great Basin Gold Ltd (Re), Justice Fitzpatrick noted that, while rare, commencement of
CCAA proceedings by creditors of an insolvent company is “not unheard of”.”® In Miniso
International Hong Kong Limited Migu Investments Inc, Fitzpatrick J again expressly
recognized that the CCAA grants standing to creditors to commence creditor-driven CCAA

proceedings.”

Creditor-driven CCAA proceedings are appropriate where management of the debtor
company is either neglecting or failing to abide by its fiduciary duties or where
management is not in a position to exercise its duties in an objective manner. Creditors
must demonstrate that the active or passive conduct of management is detrimental to not
only the creditors’ interests but also those of other stakeholders.’? Specifically, the Courts
have allowed the commencement of creditor-driven CCAA proceedings while also
granting enhanced powers to the monitor where i) the management body of the debtor
company has resigned, ii) management is unfit to conduct CCAA proceedings, iii)

management has no plan or their plan is doomed to fail, or iv) management is conflicted.”
Canadian Investors Have Standing As Creditors

In the current proceedings, Bond Investors are creditors having subscribed for debt

instruments pursuant to the bond offering under the Second OM. ™

8 ATB Financial et al v Apollo Trust et al, 2008 CanLlI 21724 (ON SC) at paras 7-8, 34 [TAB 12].

70 Great Basin Gold Ltd (Re), 2012 BCSC 1459 at para 97 [TAB 13]
1 Miniso International Hong Kong Limited v Migu Investments Inc, 2019 BCSC 1234 at paras 1, 45 [TAB 14].

2 Luc Morin & Arad Mojtahedi, “In Search of a Purpose: The Rise of Super Monitors & Creditor-Driven CCAAs”
_TAB 15].

(2019) 14 Ann Rev Insolv 1 at 2 [Morin]

3 Morin, supra at 6 [TAB 15].

4 Edwards Affidavit, at para 45.
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64.

65.

Further, the Partnership Investors are, collectively, contingent creditors of the Debtor
Companies as they have claims in negligence and breach of contract at a minimum

against the Debtor Companies.”

A creditor has a “claim” under the CCAA if they hold any indebtedness, liability, or
obligations that would be considered a claim provable for the purposes of the BIA.®
Contingent or unliquidated claims may be claims provable under the BIA.”” As stated by
the Supreme Court of Canada in Newfoundland and Labrador v AbitibiBowater Inc, “a
claim may be asserted in insolvency proceedings even if it is contingent on an event that
has not yet occurred” unlike in common law or civil proceedings.’® The definition of claim
used in the BIA, and adopted by the CCAA, is broad enough to include contingent and
future claims. The Court in CCAA proceedings also possesses the power to assess the
amount of an unliquidated claim as they would be able to do in common law or civil law

proceedings.’

The CCAA seeks to include a broad range of claims to “ensure fairness between creditors
and finality in the insolvency proceedings of the debtor”.® In both a liquidation and a
restructuring, it is equitable to permit as many creditors as possible to participate and share
in the liquidation proceeds or the restructuring plan, and to avoid cases where a creditor
with an immature claim at the time of the proceedings can no longer move against an
inactive debtor after the conclusion. A broad approach is preferable to increase fairness and
in the case of a restructuring, to give the debtor a chance at a fresh start following the end

of the proceedings.8!

s Edwards Affidavit, at paras 9-10.
6 CCAA, supra ats 2(1), “claim” [TAB 1].

" BIA, supra at ss 121(2), 135(1.1) [TAB 10].

8 Newfoundland and Labrador v AbitibiBowater Inc, 2012 SCC 67 at para 34 [AbitibiBowater] [TAB 16].

8 AbitibiBowater, supra at para 34 [TAB 16].
80 AbitibiBowater, supra at para 35 [TAB 16].
81 AbitibiBowater, supra at para 35 [TAB 16].
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67.

68.

69.

When evaluating a contingent claim for inclusion in insolvency proceedings, courts will
specifically consider whether the event that has not yet occurred is “too remote or

speculative”.8?

The Applicant Investors have contingent claims that constitute provable claims for the
purposes of the CCAA. Their claims are neither too remote nor speculative given the
underlying facts which would give rise to several causes of action, including, but in no way
limited to, breach of contract, negligent misrepresentation, oppression, or more serious
claims.8 Several of the Debtor Companies have already been dissolved due to
mismanagement®* and other investors in similar positions to the Applicant Investors have
already filed claims against members of the A2A Group and, in one known case, received
judgment.8® The Debtor Companies appear unable to satisfy any judgments — and have yet
to do so in respect of the Fraud Judgment issued approximately four years ago — which
limits the recourse available to the Applicant Investors under the common law. It is in the
interests of fairness and equity to recognize the contingent claims of the Applicant
Investors against the Debtor Companies for the purposes of preserving and monetizing
assets and efficiently advancing one single proceeding in which all claims can be assessed

and addressed.

Creditor-driven CCAA proceedings are appropriate in the circumstances as management
has abdicated its duties to the Applicant Investors, as evidenced by the Management
Misconduct.®

As a result, management is unfit to remain in control of any assets and operations and drive
a CCAA proceeding, or any other proceeding in which the interests of the stakeholders are

advanced.

82 AbitibiBowater, supra at para 36 [TAB 16].

8 Edwards Affidavit, at paras 9-10.

8 Edwards Affidavit, at para 9(c).

8 Edwards Affidavit, at para 10.

8 Edwards Affidavit, at para 9; Brousseau Affidavit, at paras 5-6; Richards Affidavit, at paras 6-7; Wedlund Affidavit,

at para 6.
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71.

72,

73.

74.

For the aforementioned reasons, the Applicant Investors respectfully ask this Honourable
Court to recognize their standing to seek an Initial Order under the CCAA. While the
Applicant Investors acknowledge that the use of creditor-driven CCAA proceedings may
not be common practice, there are circumstances which make it appropriate. Indeed, the
present circumstances necessitate such relief as management of the Debtor Companies is
both unwilling and unable to take steps to protect the interests of not only the Investors but

those of the Debtor Companies’ other stakeholders.

The Stay of Proceedings is Necessary to Stabilize the Debtor Companies’ Businesses

An automatic stay is necessary in the given circumstances to create a level playing field
and ensure that stakeholders’ interests are addressed according to their respective
entitlements. A stay of proceedings is required over the Affiliate Entities, as they are
integrally related to the Debtor Companies’ Businesses and the exercise of the Applicant

Investors’ interests.®’

Pursuant to section 11 of the CCAA, this Court has the broad discretion to make any order
that is considers appropriate in the circumstances, subject only to the restrictions contained
in the CCAA.%8

Section 11.02(1) of the CCAA empowers the Court, upon hearing an initial application, to
grant a stay of proceedings with respect to a debtor company, restraining all proceedings,
actions, and suits against the company for a period of not more than 10 days.® The relief
granted on an initial application is limited to the relief that is reasonably necessary for the
continued operations of the debtor company during the initial stay period.®® The stay of

proceedings can be extended, where appropriate, on subsequent applications.®

The stay of proceedings may be extended to include limited partnerships and trusts who

are affiliates of the debtor company even though the limited partnerships and trusts

87 Edwards Affidavit, at para 108.

8 CCAA, supraats 11 [TAB 1].
8 CCAA, supraats 11.02(1) [TAB 1].

% CCAA| sui ra at s 11.001 [TAB 1]; Re Lydian International Limited, 2019 ONSC 7473 at paras 23-26 [Lydian]

%1 CCAA, supra ats 11.02(2) [TAB 1].
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75.

76.

77.

themselves are not considered a “debtor company” under the CCAA or party to the
proceedings.®? This Court has previously extended the stay of proceedings to limited
partnerships, who were not named applicants, under the initial orders granted in the
relevant CCAA proceedings, including in the recent case of Razor Energy Corp.%

In the present circumstances, the application of the stay of proceedings to the Affiliate
Entities is necessary as they are critical to the investment structure used by the Debtor
Companies and to the interests held by the Applicant Investors.®* Including these entities
would further the purposes of the CCAA and enhance the prospect of any restructuring that

may be advanced for the benefit of the investors.

The purpose of the stay of proceedings is to maintain the status quo for a period of time to
allow the debtor company to concentrate its efforts on developing a viable plan of
arrangement, compromise, or other restructuring alternative.®® Extending the stay of
proceedings prevents a debtor company from having to devote significant time and
resources to potentially defending actions against related parties, at a time when resources

need to be directed towards pursuing a successful restructuring.®

When considering whether to grant a stay of proceedings, the applicant must demonstrate
to the Court that the order being sought is appropriate in the circumstances, and, in the
context of an application for an extension of the stay, that the applicant has been acting in
good faith and with due diligence.®” The appropriateness of the order, good faith, and due
diligence are considerations that underpin any exercise of the Court’s discretionary
authority under the CCAA.%

% CCAA, supra at s 2(1), “company” [[TAB 1]!
9 Order of the Honourable Justice KM Horner, granted April 28, 2017, In the Matter of the Compromise or

Arrangement of Walton International Group Inc, Court of Queen’s Bench of Alberta Court File No 1701-05845,
at para 13 Order of the Honourable Justice NJ Whitling, granted February 28, 2024, In the Matter of
the Plan of Compromise or Arrangement of Razor Energy Corp, Razor Holdings GP Corp, and Blade Energy
Services Corp, Court of King’s Bench of Alberta Court File No 2401-02680, at para 14

% Edwards Affidavit, at para 84.
% Canada North, supra at para 19 [TAB 5]; Re Canadian Airlines Corp, (2000) 19 CBR (4th) 1 (ABQB) at paras 17-

18 [TAB 20].

% Re Nortel Network Corp (2009), 57 CBR (5th) 232 (ON SC [Commercial List]) at paras 27, 36 [TAB 21].

9% CCAA, supra ats 11.02(3) [TAB 1].
% Callidus, supra at para 49 [TAB 6],
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79.

80.

81.

Appropriateness is assessed by examining whether the order being sought advances the
policy objectives that underly the CCAA. The remedial objectives of the CCAA are
designed to mitigate the potentially catastrophic impacts insolvency can have, which
objectives include: i) the timely, efficient, and impartial resolution of a debtor’s insolvency,
ii) preserving and maximizing value of the debtor’s assets for the benefit of its stakeholders,
iii) ensuring the fair and equitable treatment of claims against the debtor, and iv) the

preservation of jobs and communities affected by the company’s financial distress.%

The applicant is not required to present a plan or compromise at the initial application under
the CCAA. The Court may grant relief under the CCAA where a debtor company or its
representatives realistically plan to continue to operate or otherwise deal with its assets but
requires the protection of the Court to do so and it is otherwise too early to determine
whether the company will succeed.® The threshold for a stay of proceedings is low and
the applicant only has to satisfy the Court that a stay would “usefully further” its efforts to

reorganize and the objectives of the CCAA.1%

The possibility that one or more stakeholders may be prejudiced as a result of a stay should
not affect the Court’s exercise of its authority. Any potential prejudice to stakeholders must
be balanced against, and offset by, the benefits to all stakeholders impacted by the debtor
company’s reorganization. The Court’s primary concern under the CCAA is the interests

of the debtor company and, importantly, all of its stakeholders.%2

In the present case, the requested stay of proceedings is sought with respect to the Debtor
Companies and the Affiliate Entities for an initial period of 10 days.%® At the Comeback
Hearing, the Monitor (if appointed) intends to apply for a further extension of the stay up
to and including February 15, 2025.104

9 Callidus, supra at paras 40, 42, 50 [TAB 6],
100 |_ehndorff, supra at paras 5-6 [TAB 9].
101 Century Services, supra at para 70 [TAB 7]].

102 Canada North, supra at para 31 [TAB 5]; Century Services, supra at para 60 [TAB 7]] Lehndorff, supra at paras

56

103 Edwards Affidavit, at para 108.
104 Edwards Affidavit, at para 8.
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83.

84.

85.

86.

The requested stay of proceedings, which substantially conforms with the stay provisions
of the Alberta Template CCAA Initial Order, is sought to:

@ provide the parties with breathing room to identify and assess potential

restructuring options;

(b) provide the parties with time to stabilize the Businesses and review the current state

of the Property; and

(c) facilitate the single proceeding model by encouraging other claimants to participate
in the within proceedings.

Allowing the parties to focus their energy and resources on a successful restructuring and
liquidation will ensure that value is maximized for the benefit of all the Debtor Companies’

stakeholders, including the Applicant Investors.

The Applicant Investors have been acting in good faith and seek an Initial Order in an effort
to maximize recovery for all stakeholders. The Applicant Investors respectfully submit that
it is therefore appropriate to grant the requested stay of proceedings and are fully supportive

of such relief.

The Proposed Monitor Should be Appointed

Pursuant to section 11.7 of the CCAA, the Court is required to appoint a person to monitor
the business and financial affairs of a debtor company upon granting an initial order. The
monitor must be a trustee within the meaning of section 2(1) of the BIA and not fall within
the category of any of the restrictions on who may be a monitor set forth in section 11.7(2)
of the CCAA.1%®

The proposed Monitor in these proceedings is A&M, which is a trustee within the meaning
of section 2(1) of the BIA and not subject to any of the restrictions pursuant to section
11.7(2) of the CCAA. A&M has executed a Consent to Act in the proposed CCAA

105 BIA, supra at s 2(1), “trustee” or “licensed trustee” [TAB 10]; CCAA, supraats 11.7 [TAB 1]
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88.

89.

proceedings.%® A&M has experience with complex real estate and cross border insolvency
proceedings, and has spent some time with certain of the Applicant Investors and Azimuth
Risk Management Ltd. gathering information and ascertaining details about the real estate

projects.’

The Proposed Enhanced Powers of the Monitor Should be Granted

This Honourable Court has the authority to expand or enhance the powers of a monitor
beyond those provided under section 23 of the CCAA and the Alberta Template CCAA

Initial Order.1%® Courts have routinely granted enhanced powers where appropriate. 1%

The powers of a monitor may be expanded to allow it to function as a “super monitor”
under the CCAA.1% The Court should grant expanded powers where such relief furthers
the remedial objectives of the CCAA, including the maximization of creditor recovery.!!
In Bloom Lake, the Superior Court of Quebec stated that the Courts may grant these powers
as necessary and appropriate to enable the monitor to fulfill its duties and further the
purposes of the CCAA. 112

Courts have limited the extension of monitors’ powers to exceptional circumstances,
including where i) management has resigned leaving no directors or officers in place,*? ii)
management is unfit to conduct the restructuring process in a manner that would be in the
best interests of stakeholders, iii) any potential restructuring path available would be

doomed to fail otherwise, or iv) management is conflicted.!*

106 Edwards Affidavit, at para 110, Exhibit “42”.
107 Edwards Affidavit, at para 110.

108 CCAA, supra at ss 11, 23(1)(k) [TAB 1].
109 Arrangement relatif a Bloom Lake General, 2021 QCCS 2946 at para 111 !Bloom Lake] [TAB 22]; Ernst & Young

Inc v Essar Global Fund Limited, 2017 ONCA 1014 at paras 107-108 [ TAB 23]; Arrangement relatif a Groupe
Sélection inc, 2022 QCCS 4284 at paras 45-46 [TAB 24].

110 Arraniement relatif & 9323-7055 Québec inc (Aquadis International Inc), 2020 QCCA 659 at para 68 [Aquadis]

111 Aquadis, supra at para 62 Harte Gold Corp (Re), 2022 ONSC 653 at paras 91-93
112 Bloom Lake, supra at para 73

113 See also Aquadis, supra at para 19

114 Morin, supra at 19

(28)



90.

91.

92.

93.

94.

Expanded powers are appropriate in both the context of a restructuring plan and liquidating
CCAA proceedings. !

The Applicant Investors submit that in order to conduct an effective, transparent and
efficient CCAA proceeding, the Monitor requires enhanced powers including, among other
things, to manage and direct the Debtor Companies due to the total abdication of duty by
the current management. This would include overseeing the properties, communicating
with investors, producing financial information where possible, taking steps to revive
certain of the struck Debtor Companies and Affiliate Entities and ultimately formulating a
plan for the benefit of stakeholders. Due to the Management Misconduct, the Applicant
Investors have lost all faith in the ability of the Debtor Companies’ management to carry
out its fiduciary duties and act in a manner that preserves and protects the rights of the
Applicant Investors and other stakeholders.!®

The Applicant Investors therefore submit that it is appropriate that the proposed Monitor

be appointed with the proposed enhanced powers.

It is Appropriate to Appoint the Canadian Representative Counsel and the Foreign
Representative Counsel in the Circumstances

This Court has the necessary authority to appoint the Canadian Representative Counsel and
the Foreign Representative Counsel pursuant to section 11 of the CCAA.'Y" Justice
Morawetz describes this discretion as “wide” as it not only allows the Court to appoint a
representative but to order legal and other professional expenses of such representatives to

be paid from the debtor company’s estate. 8

The two primary rationales for the appointment of representative counsel in CCAA
proceedings are i) to provide effective communication with stakeholders and to ensure that
their interests are brought to the attention of the Court and other participants, and ii) to

bring increased efficiency and cost effectiveness to the proceedings as a whole by, among

115 Bloom Lake, supra at paras 92-93 [TAB 22].

116 Edwards Affidavit, at para 9; Brousseau Affidavit, at para 7.

17 CCAA, supraats 11 [TAB 1]; Urbancorp Inc (Re), 2016 ONSC 5426 at para 10 [Urbancorp] [TAB 27].
118 Nortel Network Corp, Re, 2009 CarswellOnt 3028, [2009] OJ No 2166 at para 12 [TAB 28],
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other things, streamlining notifications and eliminating the need for counsel to be retained

for each individual stakeholder.?

In the CCAA proceedings of Canwest Publishing Inc., the Ontario Superior Court outlined
the following factors to be considered by the Courts when determining whether to appoint

representative counsel for a certain group of stakeholders:

@) the vulnerability and resources of the group sought to be represented;
(b) any benefit to the companies under the CCAA protection;

(©) any social benefit to be derived from the representation of the group;
(d) the facilitation of the administration of the proceedings and efficiency;
(e) the avoidance of a multiplicity of legal retainers;

()] the balance of convenience and whether it is fair and just including to the creditors
of the estate;

(0) whether representative counsel has already been appointed for those who have
similar interests to the group seeking representation and who is also prepared to act

for the group seeking the order; and
(h)  the position of other stakeholders and the monitor.1°

As stated by Newbould J, the issue of whether to appoint representative counsel is one of
equity and, therefore, the above listed factors can be informative but “there can be no hard

and fast rules governing any particular case”.*?!

In Canwest Publishing, the fact that the monitor in such proceedings had extensive

responsibilities pursuant to the initial order granted favoured the appointment of

119 Quadriga Fintech Solutions Corp (Re), 2019 NSSC 65 at para 9 [TAB 29].
120 Canwest Publishing Inc, 2010 ONSC 1328 at para 21 [Canwest Publishing] [TAB 30]; See also Urbancorp, supra

atpara 11 [TAB 27]

121 Urbancorp, supra at para 12 [TAB 27].
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representative counsel for a group of unsecured creditors as it was “unrealistic” to expect

the monitor to be fully responsive to their needs in an efficient and timely manner.

122

98.  The appointment of Fasken as the Canadian Representative Counsel for the Canadian

investors and Norton Rose as the Foreign Representative Counsel for offshore investors is

appropriate as:

(@)

()

(©

(d)

(€)

(f)

the investors reside across Canada and abroad, primarily across Asia.'?® The
appointment of the Canadian Representative Counsel and Foreign Representative
Counsel will provide each group with a primary point of contact and information

Source,

given the number of investors in the A2A Group, requiring each individual investor
to retain legal counsel would be repetitive and inefficient given the similarity in

interests between investors;

it is unclear if all individual investors would have the resources required to

participate in these proceedings on their own;

Fasken has already been retained on behalf of the Applicant Investors and this
representation could be extended to other Canadian investors;

the interests of the Canadian investors may be different than the offshore investors
given that they hold different interests. In particular, the offshore investors appear
to hold actual UFIs whereas the Canadian investors hold units in various entities
that own the UFlIs, and there appears to be a discrepancy between the number of

Angus Manor UFIs contracted for and what appears to have been issued,;

communications between the Debtor Companies, the Monitor, and other

stakeholders would be streamlined through the Representative Counsel; and

122 Canwest Publishing, supra at para 24 [TAB 30].

123 Edwards Affidavit, at para 105.
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100.

9)

as in the case of Canwest Publishing, the Monitor is proposed to have certain
enhanced powers, and if granted, would not be best positioned to efficiently
communicate with all of the investors in the A2A Group in a timely fashion. The
appointment of the Canadian Representative Counsel and the Foreign
Representative Counsel would alleviate these pressures on the Monitor. Further,
given the potential for diverging interests between the Canadian investors and the
offshore investors, each group will require independent counsel to advise on the
proceedings and any communication issued by the Monitor or its representatives,

and develop a strategy in relation thereto.

The Charges are Appropriate and Reasonably Necessary

The Applicant Investors seek two priority charges as part of the Initial Order, in the

following order of priority:?*

(@)

(b)

the Administration Charge up to the amount of $500,000, with a limited charge not
to exceed $250,000 during the Initial Stay Period, to secure the professional fees
and disbursements of the Monitor, the Monitor’s legal counsel, Canadian
Representative Counsel, and Foreign Representative Counsel, whether incurred

before or after the date of the Initial Order; and

the Interim Lender’s Charge up to the amount of $2,000,000, with a limited charge
not to exceed $500,000 during the Initial Stay Period, to secure repayment of the
amounts advanced under the Interim Financing Facility (as defined below)

provided by Pillar.

Administration Charge

Section 11.52 of the CCAA expressly provides this Court with the authority to grant a

charge in respect of professional fees and disbursements, on notice to affected secured

creditors. To grant such a charge, the Court must be satisfied that i) notice has been given

124 Edwards Affidavit, at para 111.
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102.

103.

104.

to secured creditors likely to be affected by the charge, ii) the amount is appropriate, and

iii) the charge should extend to all of the proposed beneficiaries.?

In the absence of the protection afforded by a super-priority administration charge, the
objectives of the CCAA would be frustrated as it is unreasonable to expect professionals
to risk not being paid for their services. An administration charge can then be used to

further the underlying purposes of the CCAA.1%

In Re Canwest Publishing Inc, the Ontario Superior Court provided the following list of
factors to be considered by the Courts when determining whether an administration charge

is reasonable and should extend to the proposed beneficiaries:

@) the size and complexity of the business being restructured;

(b) the proposed role of the beneficiaries of the charge;

(c) whether there is unwarranted duplication of roles;

(d) whether the quantum of the proposed charge appears to be fair and reasonable;
(e) the position of the secured creditors likely to be affected by the charge; and

() the position of the monitor.1?’

Justice Morawetz recently applied these factors in the context of granting an administration

charge on an initial application in Lydian.*?®

If an administration charge secures the professional fees and disbursements of

representative counsel, then the Court must be satisfied, in applying the above noted

125 CCAA, supra at s 11.52 [TAB 1]; Re Canwest Global Communications Corp (2009), 59 CBR (5th) 72 (ON SC

[Commercial List]) at paras 37-38 [Canwest 1] [TAB 31],

126 Canada North, supra at paras 28, 30-31 [TAB 5]; Re Timminco Ltd, 2012 ONSC 506 at paras 44, 66-68 [TAB 32].
127 Re Canwest Publishing Inc, 2010 ONSC 222 at para 54 [TAB 33].

128 | ydian, supra at paras 46-48 [TAB 17].
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factors, that such charge is “necessary for the effective participation of representative

counsel in the proceedings.”%°

Under the proposed Initial Order, each of the Administration Charge and the Interim
Lender’s Charge would rank ahead of all Encumbrances. The Initial Order would allow the
Debtor Companies to seek a further order from this Court on a subsequent application with
broader notice to affected persons granting priority to the Administration Charge and
Interim Lender’s Charge over any Encumbrance it does not already have priority over
pursuant to the Initial Order.**°

The proposed Administration Charge is to secure the pre- and post-filing professional fees
and disbursements of the Monitor, the Monitor’s legal counsel, the Canadian
Representative Counsel, and the Foreign Representative Counsel. The Applicant Investors
submit that the amount and priority of the Administration Charge is fair and reasonable in

the circumstances. 3!

The proposed restructuring and liquidation proceedings of the Debtor Companies will
require extensive input from professional advisors. There is an immediate need for such
advice, including as a result of the need to immediately bring an application for a
Temporary Restraining Order in the United States. The Administration Charge provides
assurances to the Monitor, its legal counsel, Canadian Representative Counsel, and Foreign
Representative Counsel that their fees will be covered to allow them to effectively
participate in these proceedings. The Applicant Investors therefore respectfully request that
this Honourable Court grant the Administration Charge as set forth in the proposed Initial
Order.

Interim Lender’s Charge

128 Urbancorp, supra at para 14 [TAB 27].

130 Edwards Affidavit, at para 112.
131 Edwards Affidavit, at para 113.
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110.

Section 11.2 of the CCAA provides this Court with the necessary authority to grant a charge
in respect of interim lending, on notice to affected secured creditors, and with regard to the
debtor company’s cash flow forecast. The security or charge may not secure pre-filing
obligations owing to the interim lender. When granting such a charge, the Courts should

consider, among other things:

@) the period during which the debtor company is expected to be subject to CCAA

proceedings;

(b) how the debtor company’s business and financial affairs are to be managed during

the proceedings;

(©) whether the debtor company’s management has the confidence of its major

creditors;

(d) whether the loan would enhance the prospects of a viable compromise or

arrangement being made in respect of the debtor company;
(e) the nature and value of the debtor company’s property;

() whether any creditor would be materially prejudiced as a result of the security or

charge; and

(g)  the monitor’s pre-filing report, if any.!

No one factor is to be determinative in the Court’s analysis, rather, the exercise is one of
balancing the respective interests of the debtor company and its stakeholders to ensure, if
appropriate, that the financing will assist the debtor company in obtaining breathing room

to pursue a restructuring. %

Section 11.2(5) of the CCAA provides that a Court shall not grant an order for interim
financing at the same time as granting an initial order under section 11.2, unless the Court
is satisfied that the terms of the loan and charge being sought are limited to those amounts

132 CCAA, supraat s 11.2 [TAB 1] Canwest I, supra at paras 31 [TAB 31].

133 Re 1057863 BC Ltd, 2020 BCSC 1359 at para 35 [TAB 34].

(35)



111.

112.

113.

114.

reasonably necessary for the debtor company’s continued operations in the ordinary course
of business during the initial stay of proceedings.'®* What is considered “reasonably

necessary” depends on the facts of each case.!®

As set out in the Cash Flow Forecast, and the proposed Monitor’s Pre-Filing Report, first
day interim financing is required in order to fund the Debtor Companies’ continued
operations and to pursue restructuring options given the Debtor Companies do not generate

revenues at this time. 36

The proposed Monitor and Pillar, as the “Interim Lender”, with the support of the
Investors, have negotiated terms for the provision of interim financing as set out in the
Interim Financing term sheet between the parties appended to the proposed Monitor’s pre-
filing report. In summary, the Interim Lender will provide the Debtor Companies with
interim financing up to the maximum amount of $2,000,000 (the “Interim Financing
Facility”). As is standard, the Interim Financing Facility is conditional upon, among other
things, the issuance of the proposed Initial Order approving the Interim Financing Facility

and the granting of the Interim Lender’s Charge.

The Applicant Investors submit that it is appropriate for this Court to exercise its discretion
to approve the Interim Financing Facility and to grant the associated Interim Lender’s
Charge in favour of Pillar as the amount and priority of the Interim Lender’s Charge is fair

and reasonable in the circumstances.®’

Due to any lack of revenues or financial contribution from the Debtor Companies, and the
fact that the Applicant Investors are unlikely to pay additional funds to pursue these
proceedings, the Interim Financing Facility and associated Interim Lender’s Charge are

necessary prerequisites to advancing these or any other restructuring proceedings.

Notice to UFIs at Comeback Hearing

134 CCAA, supraat s 11.2(5) [TAB 1].

135 Re 8440522 Canada Inc, 2013 ONSC 6167 at para 30 [TAB 35].
136 pre-Filing Report of Alvarez & Marsal Canada Inc. in its capacity as the proposed Monitor of the Debtor

Companies.

137 Edwards Affidavit, at para 113.
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Because the Applicant Investors do not have any investor lists or the ability to contact the
investor group at large, the Applicant Investors have not been able to provide notice of this
Originating Application to the broader investor group. As a result, the Applicant Investors
are proposing to provide notice of these proceedings, if granted, to the broader investor

group through the Monitor as follows (the “Notice Protocol”):

@) a public website will be created by the Monitor (the “Website”) on which all
relevant documents, including all court materials, and updates will be posted:;

(b) a notice will be posted on the reference Facebook page to advise investors of the

proceedings, the Website and contact information for representative counsel;

(©) a notice will be published in newspapers including the National Post, the Globe
and Mail (National Edition), the Dallas Morning News, the Straits Times, and

subject to the Monitor’s discretion, China Daily; and

(d) the Monitor will take all other steps prescribed by the CCAA to give notice to every

known creditor.

It is submitted that the Notice Protocol is an effective and efficient means of notifying
investors broadly of the within proceedings and the Applicant Investors seek to validate

service of the Comeback Hearing, provided the aforementioned steps are met.

Alternatively, This Court Has Discretion to Appoint a Receiver
This Court has the Authority to Appoint a Receiver

If this Court elects not to exercise its discretion to grant the Initial Order, notwithstanding
that it has the jurisdiction to do so, the Court has the authority to appoint a receiver under

section 13(2) of the Judicature Act.!3®

Section 13(2) of the Judicature Act provides this Court with the broad discretion to appoint

a receiver separate and apart from any authority granted under any other statute for similar

138 Judicature Act, supra at s 13(2) [TAB 2],
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120.
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relief, such as the BIA. The Judicature Act allows for the appointment of a receiver when

it is just and convenient to do so.**°

Pursuant to the broad authority afforded to the Courts under the Judicature Act and its
inherent jurisdiction, this Honourable Court has ample discretion to grant the proposed

Receivership Order.

Circumstances Exist that Justify the Appointment of a Receiver

The appointment of a receiver is a discretionary remedy that should not be lightly granted
by the Courts. When faced with an application to appoint a receiver, the Courts “must
carefully balance the rights of both the applicant and the respondent. ”%4° The applicant has
the burden of establishing that it is both just and convenient to grant the proposed

receivership order after the conclusion of the balancing exercise.'*

Justice Romaine, drawing from Bennett on Receiverships, provides a non-exhaustive list
of factors that the Courts may consider when determining whether it is just and convenient
to appoint a receiver in Paragon Capital Corporation Ltd v Merchants & Traders
Assurance Co, as follows:

@) whether irreparable harm might be caused if no order were made;

(b) the size of the debtor’s equity in the assets and the need for protection or

safeguarding of the assets while litigation takes place;
(c) the nature of the property;
(d) the apprehended or actual waste of the debtor’s assets;
(e) the preservation and protection of the property pending judicial resolution;

()] the balance of convenience to the parties;

139 Judicature Act, supra at s 13(2) [TAB 2],

140 BG International Ltd v Canadian Superior Energy Inc, 2009 ABCA 127 at para 17 [BG International] [TAB 36].

141 BG International, supra at para 17 [TAB 36].
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124.

(9) the principle that the appointment of a receiver is extraordinary relief which should

be granted cautiously and sparingly;

(h) the consideration of whether a court appointment is necessary to enable the receiver
to carry out its duties more efficiently;

Q) the effect of the order upon the parties;

() the conduct of the parties;

(k) the length of time that a receiver may be in place;

M the cost to the parties;

(m)  the likelihood of maximizing return to the parties; and
(n)  the goal of facilitating the duties of the receiver.#?

The third edition of Bennett on Receiverships has since added questions of equity to the
Paragon list.1*3 The above list of factors is not exhaustive and there is no burden on the

applicant to satisfy each and every factor.

This Court has previously appointed a Judicature Act receiver on application by an
investor.** In Lindsay Estate, Hawco J expressed concerns about the ability of the
investors to recover their monies and found that as a result, the appointment of a receiver

was just and equitable.**

Itis just and convenient in the present circumstances to appoint a Receiver over the Debtor
Companies and the Affiliate Entities and their Property having regard to the factors set out
in Paragon. Even if the Court emphasizes the extraordinary nature of the requested relief,

142 paragon Capital Corp v Merchants & Traders Assurance Co Ltd, 2002 ABQB 430 at para 27 citing to Frank
[TAB 37],

Bennett, Bennett on Receiverships, 2" ed (Toronto: Carswell, 1999) at 130

143 Frank Bennett, Bennett on Receiverships, 4™ ed (Toronto: Carswell, 2021) at 189-197 [TAB 38].
144 |indsay Estate v Strategic Metals Corp, 2008 ABQB 602 at ?aras 27, 30 [Lindsay Estate], aff’d in Lindsey Estate

v Merondon Mining Corporation Ltd., 2010 ABCA 191 [TAB 39].

145 indsay Estate, supra at paras 27, 30 [TAB 39].
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the appointment of a Receiver is still favoured as the circumstances before the Court are

themselves extraordinary.

Irreparable harm will occur if a Receiver is not appointed. Through the Management

Misconduct, it is clear that management has no regard for the interests of the investors and
has failed to comply with even the most basic corporate requirements.'*® When viewed in
conjunction with the Management Misconduct, the pending sale of the Angus Manor Lands
presents a real and potentially immediate risk of irreparable harm to investors. The
purchaser is unknown. The purchase price is payable over a four year period without any
discussion of the vendor take back security, if any. No vote of the unit holders of Angus
LP and Angus Manor LP has been solicited to properly direct the general partners to vote
on the sale.'*’ Given the lack of communication from the A2A Group over the last 10 years,
and the lack of response to questions posed of the A2A Group, there are serious doubts as
to where the sale proceeds, if paid, will be directed. Several other investor groups have
already initiated complaints in the United States against entities within the A2A Group and
its management directly and, in one case, received judgment in fraud, among other
things.#® As such, there is a real risk to the ability of the Investors to recover their monies
which is only compounded by management’s lack of transparency into the affairs of the

Debtor Companies.

The nature of the Property requires the appointment of a Receiver. Given the Management

Misconduct, it is unclear whether any material steps have been taken in the past several
years to use the funds raised by the A2A Group to advance any of the real estate projects.
If there is any value in the real estate projects or the lands, the Debtor Companies, without
the control of a third party, have not demonstrated that they are sufficiently trustworthy
enough to control the projects or any proceeds derived from those projects.

146 Edwards Affidavit, at paras 20, 22, 25, 30, 35.
147 Edwards Affidavit, at paras 94, 96, 98.
148 Edwards Affidavit, at paras 88-92.
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127. The investors in the real estate projects are not only spread across Canada, but around the
world. At this time, groups of investors are individually exercising their rights and there is

a real need to bring these disparate claims into a single proceeding model.

128. Thereis an apprehended waste of assets. The evidence demonstrates an apprehended waste

of assets. Management is not providing the Applicant Investors with any financial
reporting, the UFI structure registered on title for the Angus Manor Lands does not reflect
the number of UFIs that should be held by Angus LP and Angus Manor LP, and there are
several claims alleging fraud, breach of trust, conspiracy and misappropriation, and a

judgment finding fraud on the part of certain members of management.14°

129. The appointment of a Receiver is necessary to preserve and protect the Property. As noted

above, there is a pending sale for the Angus Manor Lands and the Investors have minimal
information about this potential sale. The Applicant Investors further have no insight into
the state of the Fossil Creek Lands or the Windridge Lands, despite requests for this
information. In the absence of any governance or control within the A2A Group,*° the
appointment of a Receiver is necessary to preserve and protect the value in the Businesses
and Property.

130. The balance of convenience favours the appointment of a Receiver. The Management

Misconduct not only jeopardizes the ability of the Applicant Investors to recover their
monies, but also the ability of other investors and stakeholders to do so. The fact that other
investors have initiated legal proceedings against the A2A Group and management

highlights the balance of convenience favouring the appointment of a Receiver.

131. A Court-appointment is necessary for a Receiver to carry out its duties efficiently and

effectively. The Applicant Investors seek to use an open and transparent Court-process to
recover their monies. Absent a CCAA proceeding with enhanced powers of the Monitor, a
court-appointed Receiver is needed to facilitate this process and to manage potentially

competing interests amongst investors in an effective and efficient manner.

149 Edwards Affidavit, at paras 9, 58-62, 88-92.
150 Edwards Affidavit, at para 9.
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137.

The effect of the Receivership Order on the parties still weighs in favour of the

appointment. The Receivership Order will bring the appropriate oversight and expertise to
the management of the Debtor Companies, both of which current management has been
unable or unwilling to provide to the detriment of all of the Debtor Companies’ and
Affiliate Entities’ stakeholders. Under the supervision of the Court, the Receiver will be
able to address the claims of other stakeholders, including by converting the receivership
proceedings to CCAA proceedings. Allowing management to remain in control will only
cause more harm to the Businesses and Property. As a result, on a balance it is clear that

the effect of the Receivership Order weighs in favour of the appointment.

The Debtor Companies’ conduct justifies the appointment of a Receiver. The Management

Misconduct gives rise to claims against the Debtor Companies in negligence and breach of
contract, as well as more serious allegations. The claims commenced in the United States
for fraud, conspiracy, and misappropriation and the Debtor Companies’ current attempt to
quietly sell the Angus Manor Lands only emphasizes that the prejudicial conduct on behalf

of management is continuing.

For these same reasons, the circumstances require an extraordinary intervention such as the

appointment of a Receiver, meeting another Paragon factor.

The appointment of the Receiver increases the likelihood of maximizing realizations. The

appointment of the proposed Receiver will bring much needed insight into the affairs of
the Debtor Companies and the ability to commence restructuring or liquidation proceedings
to maximize realizations for all of the Debtor Companies’ stakeholders. Without the
appointment of a third party to control the assets, there are real concerns that the Applicant

Investors will receive little to no realizations.
Given all of these circumstances, it is more than just and convenient to appoint a Receiver.

Accordingly, the Applicant Investors submit that this Honourable Court should grant the
Receivership Order to appoint a Receiver over the Debtor Companies and their Property

without delay. A&M has executed a Consent to Act as the Receiver in these proceedings.!

151 Edwards Affidavit, at para 110, Exhibit “42”.
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The Receiver’s Borrowing Charge is Appropriate and Reasonably Necessary

Pursuant to section 13(2) of the Judicature Act, the Court is afforded the discretion to
appoint a receiver on “any terms and conditions the Court thinks just”.?>? The Applicant
Investors respectfully request that this Court exercise this discretion to allow the proposed
Receiver to borrow from Pillar, up to the maximum amount of $500,000, and grant the

associated Receiver’s Borrowing Charge up to the same amount.

As indicated in the Cash Flow Forecast, the Debtor Companies do not generate cash and
are unable to fund any proceedings without outside assistance. The proposed funding from
Pillar is therefore necessary. The provision of this funding is conditional upon the proposed

Receiver’s Borrowing Charge being granted.

In the context of receivership proceedings involving real estate developments, Canadian
courts have previously granted initial Receiver’s Borrowing Charges anywhere between
$30,000 and several million dollars.*™>® The proposed Receiver’s Borrowing Charge is

therefore well within the realm of reasonable and appropriate in the circumstances.

The Receivership, if Granted, Should be Converted to CCAA Proceedings

Given the Judicature Act is an Alberta statute, the proposed Receiver will be required to
make subsequent applications to recognize the Receivership Order, if granted, in Ontario
and potentially other jurisdictions within Canada where assets are located. This is in
addition to the application that must be made in Texas pursuant to Chapter 15 of the U.S.
Bankruptcy Code to preserve the Fossil Creek and Windridge projects. As a result, the
Receiver is seeking the Court’s permission to recognize any receivership order granted in
other jurisdictions.

152 Judicature Act, supra at s 13(2) [TAB 2],

153 Order of the Honourable Justice CL Kenny, granted June 30, 2010, Re Shire International Real Estate Investments

Ltd, Alberta Court of Queen’s Bench Court File No 0901-11866, at para 20 [$30,000 Receiver’s Borrowings
Charge] Leslie & Irene Dube Foundation Inc v P218 Enterprises Ltd, 2014 BCSC 1855 at para 49
[Receiver’s Borrowings Charge was initially $2,500,000] Order of the Honourable Justice KM
Eidsvik, granted October 29, 2019, Hillsboro Ventures Inc v Ceana Development Sunridge Inc, Court of Queen’s
Bench of Alberta Court File No 1801-04745, at para 3 [Receiver’s Borrowings Charge was initially $4,500,000]
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Certain of the Debtor Companies’ real estate projects may be restructured while others
require liquidations. Proceedings under the CCAA are better equipped to handle this
duality as compared to a receivership.

As such, if appointed, it is anticipated that the Receiver will apply in another court
application to i) convert the receivership proceedings to proceedings under the CCAA, and
ii) obtain the proposed Initial Order, which provides for, among other things, a nationally
applied and enforced stay of proceedings, appointment of A&M as the Monitor with
enhanced powers, the Administration Charge, and the Interim Lender’s Charge.

The additional applications by the Receiver to recognize the provincial appointment across
Canada and then apply for a CCAA Initial Order represent additional steps that, while
necessary, will increase the cost of the proceedings and delay preservation of the assets in
other jurisdictions. However, the additional expense may be avoided by granting the

Applicant Investors’ request for the Initial Order on November 14, 2024.

If required, a Receiver has standing to convert a receivership to a CCAA proceeding.*>*

A liquidator of a debtor company may bring an application for an initial order under the
CCAA pursuant to sections 4 and 5, which state that where a compromise or arrangement
is proposed between a debtor company and its secured or unsecured creditors, as the case

may be:

the court may, on the application in a summary way of the company, of any such
creditor or of the trustee in bankruptcy or liquidator of the company, order a
meeting of the creditors of class of creditors, and, if the court so determines, of the
shareholders of the company, to be summoned in such manner as the court
directs. >

The Receiver, if appointed under the Judicature Act, is a liquidator of the Debtor

Companies. Further, the BIA recognizes a receiver to be a person who is appointed or takes

154 Order of the Honourable Justice Osborne, granted August 29, 2023, In the Matter of a Plan of Compromise or
Arrangement of Validus Power Corp et al, Ontario Superior Court of Justice [Commercial List] Court File No

CV-23-00705215-00CL [TAB 43].

155 CCAA, supra ss 4-5 [TAB 1],
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possession or control of the property of an insolvent person under “a court order made
under another Act of Parliament, or an Act of a legislature of a province, that provides for

or authorizes the appointment of a receiver or receiver-manager.”

Further, if just and convenient to do so, a receiver may be authorized “take any other action

that the court considers advisable”. >’

It is within this discretionary power, as a receiver recognized under the BIA, that the
Receiver will apply to convert the receivership proceedings to CCAA proceedings. As a
liquidator of the Debtor Companies, the Receiver has standing under the CCAA to
commence such proceedings. The conversion of proceedings is just and convenient given,
as described above, that the CCAA is better suited to handle both the required restructuring

and liquidation processes.

CONCLUSION

The Applicant Investors require the assistance of this Honourable Court to conduct a
transparent process to facilitate the recovery of their investments in the Debtor Companies
by way of a restructuring plan, a liquidation plan, or both. Given the Management
Misconduct to date in which management demonstrates it is not capable of governing or
looking after the investors’ interests, the Applicant Investors have lost all faith in the
possibility of realizing any value from their contributions, absent a Court-supervised
process that preserves assets and provides insight into the affairs of the Debtor Companies.

Given all of the surrounding circumstances, it is within this Court’s jurisdiction to grant
relief pursuant to the CCAA. Doing so is consistent with the remedial nature of the
legislation. For this and all of the aforementioned reasons, the Applicant Investors
respectfully submit that the Initial Order sought is appropriate and necessary in the

circumstances.

Alternatively, it is also within the jurisdiction of the Court to appoint A&M as Receiver of

the Debtor Companies and Affiliate Entities as all of the surrounding circumstances

156 BI A, supra at s 243(2)(b)(ii)
7 BIA, supra at s 243(1)(c)
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demonstrate it is just and convenient to do so.

ALL OF WHICH IS RESPECTFULLY SUBMITTED THIS 12" DAY OF NOVEMBER,
2024.

FASKEN MARTINEAU DuMOULIN LLP

Per:

Robyn Gurofsky/Kaitlyn Wong
Counsel for the Applicants
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TAB 1



Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36

Canada Federal Statutes

Companies' Creditors Arrangement Act

R.S.C. 1985, c. C-36

Currency

An Act to facilitate compromises and arrangements between companies and their creditors

R.S.C. 1985, c. C-36, as am. R.S.C. 1985, c. 27 (2nd Supp.), ss. 10 (Sched., item 3), 11; S.C. 1990, c. 17, s. 4; 1992, ¢. 27,
s. 90(1)(f); 1993, c. 28, s. 78 (Sched. III, item 20) [Repealed 1999, c. 3, s. 12 (Sched., item 4).]; 1993, c. 34, s. 52; 1996, c.
6,s. 167(1)(d), (2); 1997, c. 12, ss. 120-127; 1998, c. 19, s. 260; 1998, c. 30, s. 14(c); 1999, c. 3, s. 22; 1999, c. 28, s. 154;
2000, c. 30, ss. 156-158; 2001, c. 9, ss. 575-577; 2001, c. 34, s. 33; 2002, c. 7, ss. 133-135; 2004, c. 25, ss. 193-195; 2005,
c. 3, ss. 15, 16; 2005, c. 47, ss. 124-131 [ss. 124, 126 amended 2007, c. 36, ss. 105, 106.]; 2007, c. 29, ss. 104-109; 2007,
c. 36, ss. 61(1), (2), (3) (Fr.), (4), 62 (Fr.), 63-73, 74(1), (2) (Fr.), 75-82, 112(17), (20), (23) [s. 63 repealed 2007, c. 36, s.
112(15).]; 2009, c. 33, ss. 27-29; 2012, ¢. 16, s. 82; 2012, c. 31, ss. 419-421; 2015, c. 3, 5. 37; 2017, c. 26, s. 14; 2018, c. 10,
s. 89; 2018, ¢. 27, 5. 269; 2019, c. 29, ss. 136-140; 2023, c. 6, s. 5; 2024, c. 15, s. 274 [To come into force June 20, 2026.].

Currency
Federal English Statutes reflect amendments current to June 19, 2024
Federal English Regulations Current to Gazette Vol. 158:12 (June 5, 2024)

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, s. 2

Canada Federal Statutes
Companies' Creditors Arrangement Act

Interpretation
R.S.C. 1985, c. C-36, 5. 2
s 2.
Currency
2.
2(1)Definitions
In this Act,

"aircraft objects' [Repealed 2012, c. 31, 5. 419.]

"bargaining agent" means any trade union that has entered into a collective agreement on behalf of the employees of a
company; ("agent négociateur")

"bond" includes a debenture, debenture stock or other evidences of indebtedness; ("obligation”)

"cash-flow statement", in respect of a company, means the statement referred to in paragraph 10(2)(a) indicating the company's
projected cash flow; ("état de I'évolution de l'encaisse")

"claim'" means any indebtedness, liability or obligation of any kind that would be a claim provable within the meaning of
section 2 of the Bankruptcy and Insolvency Act; ("réclamation”)

"collective agreement", in relation to a debtor company, means a collective agreement within the meaning of the jurisdiction
governing collective bargaining between the debtor company and a bargaining agent; ("convention collective")

"company'"' means any company, corporation or legal person incorporated by or under an Act of Parliament or of the legislature
of a province, any incorporated company having assets or doing business in Canada, wherever incorporated, and any income
trust, but does not include banks, authorized foreign banks within the meaning of section 2 of the Bank Act, telegraph companies,
insurance companies and companies to which the Trust and Loan Companies Act applies; ("compagnie”)

Proposed Amendment — 2(1) "company"’

"company' means any company, corporation or legal person incorporated by or under an Act of Parliament or of the
legislature of a province, any incorporated company having assets or doing business in Canada, wherever incorporated,
and any income trust, but does not include banks, authorized foreign banks within the meaning of section 2 of the Bank Act,
telegraph companies, insurance companies, companies to which the 7rust and Loan Companies Act applies and prescribed
public post-secondary educational institutions; ("compagnie”)

2024, c. 15, s. 274 [To come into force June 20, 2026.]

"court'" means

(a) in Nova Scotia, British Columbia and Prince Edward Island, the Supreme Court,

CANADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). Al rights reserved.


https://nextcanada.westlaw.com/Browse/Home/StatutesandRegulations/FederalStatutesandRegulations/FederalStatutesEnglish?productview=none&transitionType=DocumentItem&contextData=(sc.Category)&rs=clbt1.0&vr=3.0
https://nextcanada.westlaw.com/Browse/Home/StatutesandRegulations/FederalStatutesandRegulations/FederalStatutesEnglish?productview=none&guid=I6aebbfebf2643e2be0440003baa9c40b&transitionType=DocumentItem&contextData=(sc.Category)&rs=clbt1.0&vr=3.0
https://nextcanada.westlaw.com/Browse/Home/StatutesandRegulations/FederalStatutesandRegulations/FederalStatutesEnglish?productview=none&guid=I6aebbfebf26c3e2be0440003baa9c40b&transitionType=DocumentItem&contextData=(sc.Category)&rs=clbt1.0&vr=3.0
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280574586&pubNum=134158&originatingDoc=I10b717d7295963f0e0440003ba0d6c6d&refType=IG&docFamilyGuid=I6d87173ff46e11d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)#co_pp_AA73DCE44B4D1278E0540010E03EEFE0
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280329258&pubNum=134158&originatingDoc=I10b717d7295963f0e0440003ba0d6c6d&refType=IG&docFamilyGuid=Idba2576af42f11d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280566323&pubNum=134173&originatingDoc=I10b717d7295963f0e0440003ba0d6c6d&refType=IG&docFamilyGuid=I949e38acf46d11d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280703219&pubNum=134173&originatingDoc=I10b717d7295963f0e0440003ba0d6c6d&refType=IG&docFamilyGuid=Ie2f092a1f4e711d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280566323&pubNum=134173&originatingDoc=I10b717d7295963f0e0440003ba0d6c6d&refType=IG&docFamilyGuid=I949e38acf46d11d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280703219&pubNum=134173&originatingDoc=I10b717d7295963f0e0440003ba0d6c6d&refType=IG&docFamilyGuid=Ie2f092a1f4e711d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
Aydin McClelland
Highlight

Aydin McClelland
Highlight


Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, s. 2

(a.1) in Ontario, the Superior Court of Justice,

(b) in Quebec, the Superior Court,

(¢) in New Brunswick, Manitoba, Saskatchewan and Alberta, the Court of Queen's Bench, and

(c.1) in Newfoundland and Labrador, the Trial Division of the Supreme Court, and

(d) in Yukon and the Northwest Territories, the Supreme Court, and in Nunavut, the Nunavut Court of Justice;
("tribunal”)
"debtor company' means any company that

(a) is bankrupt or insolvent,

(b) has committed an act of bankruptcy within the meaning of the Bankruptcy and Insolvency Act or is deemed insolvent
within the meaning of the Winding-up and Restructuring Act, whether or not proceedings in respect of thecompany have
been taken under either of those Acts,

(c) has made an authorized assignment or against which a bankruptcy order has been made under the Bankruptcy and
Insolvency Act, or

(d) is in the course of being wound up under the Winding-up and Restructuring Act because the company is insolvent;
("compagnie débitrice")

"director" means, in the case of a company other than an income trust, a person occupying the position of director by
whatever name called and, in the case of an income trust, a person occupying the position of trustee by whatever named called;
("administrateur”)

"eligible financial contract' means an agreement of a prescribed kind; ("contrat financier admissible")
"equity claim' means a claim that is in respect of an equity interest, including a claim for, among others,
(a) a dividend or similar payment,
(b) a return of capital,
(c) a redemption or retraction obligation,

(d) amonetary loss resulting from the ownership, purchase or sale of an equity interest or from the rescission, or, in Quebec,
the annulment, of a purchase or sale of an equity interest, or

(e) contribution or indemnity in respect of a claim referred to in any of paragraphs (a) to (d);
("réclamation relative a des capitaux propres")
"equity interest" means

(a) in the case of a company other than an income trust, a share in the company — or a warrant or option or another right
to acquire a share in the company — other than one that is derived from a convertible debt, and

(b) in the case of an income trust, a unit in the income trust — or a warrant or option or another right to acquire a unit in
the income trust — other than one that is derived from a convertible debt;

CANADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). Al rights reserved.
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Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, s. 3

Canada Federal Statutes
Companies' Creditors Arrangement Act

Interpretation
R.S.C. 1985, c. C-36,s.3
s 3.
Currency
3.
3(1)Application

This Act applies in respect of a debtor company or affiliated debtor companies if the total of claims against the debtor company
or affiliated debtor companies, determined in accordance with section 20, is more than $5,000,000 or any other amount that
is prescribed.

3(2)Affiliated companies
For the purposes of this Act,

(a) companies are affiliated companies if one of them is the subsidiary of the other or both are subsidiaries of the same
company or each of them is controlled by the same person; and

(b) two companies affiliated with the same company at the same time are deemed to be affiliated with each other.

3(3)Company controlled
For the purposes of this Act, a company is controlled by a person or by two or more companies if

(a) securities of the company to which are attached more than fifty per cent of the votes that may be cast to elect directors
of the company are held, other than by way of security only, by or for the benefit of that person or by or for the benefit
of those companies; and

(b) the votes attached to those securities are sufficient, if exercised, to elect a majority of the directors of the company.

3(4)Subsidiary
For the purposes of this Act, a company is a subsidiary of another company if

(a) it is controlled by
(i) that other company,
(ii) that other company and one ore more companies each of which is controlled by that other company, or
(iii) two or more companies each of which is controlled by that other company; or

(b) it is a subsidiary of a company that is a subsidiary of that other company.

Amendment History
1997, c. 12, 5. 121; 2005, c. 47, s. 125
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4.Compromise with unsecured creditors

Where a compromise or an arrangement is proposed between a debtor company and its unsecured creditors or any class of
them, the court may, on the application in a summary way of the company, of any such creditor or of the trustee in bankruptcy
or liquidator of the company, order a meeting of the creditors or class of creditors, and, if the court so determines, of the
shareholders of the company, to be summoned in such manner as the court directs.
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5.Compromise with secured creditors

Where a compromise or an arrangement is proposed between a debtor company and its secured creditors or any class of them,
the court may, on the application in a summary way of the company or of any such creditor or of the trustee in bankruptcy
or liquidator of the company, order a meeting of the creditors or class of creditors, and, if the court so determines, of the
shareholders of the company, to be summoned in such manner as the court directs.

Currency
Federal English Statutes reflect amendments current to June 19, 2024
Federal English Regulations Current to Gazette Vol. 158:12 (June 5, 2024)

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

WESTLAW CANADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). Al rights reserved.


https://nextcanada.westlaw.com/Browse/Home/StatutesandRegulations/FederalStatutesandRegulations/FederalStatutesEnglish?productview=none&transitionType=DocumentItem&contextData=(sc.Category)&rs=clbt1.0&vr=3.0
https://nextcanada.westlaw.com/Browse/Home/StatutesandRegulations/FederalStatutesandRegulations/FederalStatutesEnglish?productview=none&guid=I6aebbfebf2643e2be0440003baa9c40b&transitionType=DocumentItem&contextData=(sc.Category)&rs=clbt1.0&vr=3.0
https://nextcanada.westlaw.com/Browse/Home/StatutesandRegulations/FederalStatutesandRegulations/FederalStatutesEnglish?productview=none&guid=I6aebbfebf2723e2be0440003baa9c40b&transitionType=DocumentItem&contextData=(sc.Category)&rs=clbt1.0&vr=3.0
Aydin McClelland
Highlight


Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, s. 11

Canada Federal Statutes
Companies' Creditors Arrangement Act
Part IT — Jurisdiction of Courts (ss. 9-18.5)

R.S.C. 1985, c. C-36, s. 11
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11.General power of court

Despite anything in the Bankruptcy and Insolvency Act or the Winding-up and Restructuring Act, if an application is made
under this Act in respect of a debtor company, the court, on the application of any person interested in the matter, may, subject
to the restrictions set out in this Act, on notice to any other person or without notice as it may see fit, make any order that it
considers appropriate in the circumstances.
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11.001Relief reasonably necessary

An order made under section 11 at the same time as an order made under subsection 11.02(1) or during the period referred to in
an order made under that subsection with respect to an initial application shall be limited to relief that is reasonably necessary
for the continued operations of the debtor company in the ordinary course of business during that period.
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2019, c. 29,s. 136
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11.02

11.02(1)Stays, etc. — initial application

A court may, on an initial application in respect of a debtor company, make an order on any terms that it may impose, effective
for the period that the court considers necessary, which period may not be more than 10 days,

(a) staying, until otherwise ordered by the court, all proceedings taken or that might be taken in respect of the company
under the Bankruptcy and Insolvency Act or the Winding-up and Restructuring Act;

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding against the
company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of any action, suit or proceeding against the
company.

11.02(2)Stays, etc. — other than initial application
A court may, on an application in respect of a debtor company other than an initial application, make an order, on any terms
that it may impose,

(a) staying, until otherwise ordered by the court, for any period that the court considers necessary, all proceedings taken
or that might be taken in respect of the company under an Act referred to in paragraph (1)(a);

(b) restraining, until otherwise ordered by the court, further proceedings in any action, suit or proceeding against the
company; and

(c) prohibiting, until otherwise ordered by the court, the commencement of any action, suit or proceeding against the
company.

11.02(3)Burden of proof on application
The court shall not make the order unless

(a) the applicant satisfies the court that circumstances exist that make the order appropriate; and

(b) in the case of an order under subsection (2), the applicant also satisfies the court that the applicant has acted, and is
acting, in good faith and with due diligence.

11.02(4)Restriction
Orders doing anything referred to in subsection (1) or (2) may only be made under this section.

Amendment History
2005, c. 47,s. 128; 2019, c. 29, s. 137
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11.2

11.2(1)Interim financing

On application by a debtor company and on notice to the secured creditors who are likely to be affected by the security or
charge, a court may make an order declaring that all or part of the company's property is subject to a security or charge — in an
amount that the court considers appropriate — in favour of a person specified in the order who agrees to lend to the company
an amount approved by the court as being required by the company, having regard to its cash-flow statement. The security or
charge may not secure an obligation that exists before the order is made.

11.2(2)Priority — secured creditors
The court may order that the security or charge rank in priority over the claim of any secured creditor of the company.

11.2(3)Priority — other orders
The court may order that the security or charge rank in priority over any security or charge arising from a previous order made
under subsection (1) only with the consent of the person in whose favour the previous order was made.

11.2(4)Factors to be considered
In deciding whether to make an order, the court is to consider, among other things,

(a) the period during which the company is expected to be subject to proceedings under this Act;
(b) how the company's business and financial affairs are to be managed during the proceedings;
(c) whether the company's management has the confidence of its major creditors;

(d) whether the loan would enhance the prospects of a viable compromise or arrangement being made in respect of the
company;

(e) the nature and value of the company's property;
(f) whether any creditor would be materially prejudiced as a result of the security or charge; and
(g) the monitor's report referred to in paragraph 23(1)(b), if any.

11.2(5)Additional factor — initial application

When an application is made under subsection (1) at the same time as an initial application referred to in subsection 11.02(1)
or during the period referred to in an order made under that subsection, no order shall be made under subsection (1) unless the
court is also satisfied that the terms of the loan are limited to what is reasonably necessary for the continued operations of the
debtor company in the ordinary course of business during that period.

Amendment History
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11.52

11.52(1)Court may order security or charge to cover certain costs

On notice to the secured creditors who are likely to be affected by the security or charge, the court may make an order declaring
that all or part of the property of a debtor company is subject to a security or charge — in an amount that the court considers
appropriate — in respect of the fees and expenses of

(a) the monitor, including the fees and expenses of any financial, legal or other experts engaged by the monitor in the
performance of the monitor's duties;

(b) any financial, legal or other experts engaged by the company for the purpose of proceedings under this Act; and

(c) any financial, legal or other experts engaged by any other interested person if the court is satisfied that the security or
charge is necessary for their effective participation in proceedings under this Act.

11.52(2)Priority
The court may order that the security or charge rank in priority over the claim of any secured creditor of the company.

Amendment History
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11.7

11.7(1)Court to appoint monitor

When an order is made on the initial application in respect of a debtor company, the court shall at the same time appoint a person
to monitor the business and financial affairs of the company. The person so appointed must be a trustee, within the meaning
of subsection 2(1) of the Bankruptcy and Insolvency Act.

11.7(2)Restrictions on who may be monitor
Except with the permission of the court and on any conditions that the court may impose, no trustee may be appointed as monitor
in relation to a company

a) if the trustee is or, at any time during the two preceding years, was
y g p gy
(i) a director, an officer or an employee of the company,
(ii) related to the company or to any director or officer of the company, or

(iii) the auditor, accountant or legal counsel, or a partner or an employee of the auditor, accountant or legal counsel,
of the company; or

(b) if the trustee is

(i) the trustee under a trust indenture issued by the company or any person related to the company, or the holder of a
power of attorney under an act constituting a hypothec within the meaning of the Civil Code of Quebec that is granted
by the company or any person related to the company, or

(i1) related to the trustee, or the holder of a power of attorney, referred to in subparagraph (i).

11.7(3)Court may replace monitor

On application by a creditor of the company, the court may, if it considers it appropriate in the circumstances, replace the
monitor by appointing another trustee, within the meaning of subsection 2(1) of the Bankruptcy and Insolvency Act, to monitor
the business and financial affairs of the company.

11.7(4) [Repealed 2005, c. 47, s. 129.]
11.7(5) [Repealed 2005, c. 47, s. 129.]

Amendment History
1997, c. 12, s. 124; 2005, c. 47, s. 129
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Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, s. 23

Canada Federal Statutes

Companies' Creditors Arrangement Act
Part IIT — General (ss. 18.6-43) [Heading added 2005, c. 47, s. 131.]
Monitors [Heading added 2005, c. 47, s. 131.]

R.S.C. 1985, c. C-36,s. 23

s 23.

Currency

23.
23(1)Duties and functions
The monitor shall

(a) except as otherwise ordered by the court, when an order is made on the initial application in respect of a debtor company,

(i) publish, without delay after the order is made, once a week for two consecutive weeks, or as otherwise directed by
the court, in one or more newspapers in Canada specified by the court, a notice containing the prescribed information,
and

(i1) within five days after the day on which the order is made,
(A) make the order publicly available in the prescribed manner,

(B) send, in the prescribed manner, a notice to every known creditor who has a claim against the company of
more than $1,000 advising them that the order is publicly available, and

(C) prepare a list, showing the names and addresses of those creditors and the estimated amounts of those claims,
and make it publicly available in the prescribed manner;

(b) review the company's cash-flow statement as to its reasonableness and file a report with the court on the monitor's
findings;

(c) make, or cause to be made, any appraisal or investigation the monitor considers necessary to determine with reasonable
accuracy the state of the company's business and financial affairs and the cause of its financial difficulties or insolvency
and file a report with the court on the monitor's findings;

(d) file a report with the court on the state of the company's business and financial affairs — containing the prescribed
information, if any —

(i) without delay after ascertaining a material adverse change in the company's projected cash-flow or financial
circumstances,

(i) not later than 45 days, or any longer period that the court may specify, after the day on which each of the company's
fiscal quarters ends, and

(iii) at any other time that the court may order;

(iv) [Repealed 2007, c. 36, s. 72(2)]
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(d.1) file a report with the court on the state of the company's business and financial affairs — containing the monitor's
opinion as to the reasonableness of a decision, if any, to include in a compromise or arrangement a provision that sections
38 and 95 to 101 of the Bankruptcy and Insolvency Act do not apply in respect of the compromise or arrangement and
containing the prescribed information, if any — at least seven days before the day on which the meeting of creditors
referred to in section 4 or 5 is to be held;

(e) advise the company's creditors of the filing of the report referred to in any of paragraphs (b) to (d.1);

() file with the Superintendent of Bankruptcy, in the prescribed manner and at the prescribed time, a copy of the documents
specified in the regulations;

(f.1) for the purpose of defraying the expenses of the Superintendent of Bankruptcy incurred in performing his or her
functions under this Act, pay the prescribed levy at the prescribed time to the Superintendent for deposit with the Receiver
General;

(g) attend court proceedings held under this Act that relate to the company, and meetings of the company's creditors, if the
monitor considers that his or her attendance is necessary for the fulfilment of his or her duties or functions;

(h) if the monitor is of the opinion that it would be more beneficial to the company's creditors if proceedings in respect
of the company were taken under the Bankruptcy and Insolvency Act, so advise the court without delay after coming to
that opinion;

(i) advise the court on the reasonableness and fairness of any compromise or arrangement that is proposed between the
company and its creditors;

(j) make the prescribed documents publicly available in the prescribed manner and at the prescribed time and provide the
company's creditors with information as to how they may access those documents; and

(k) carry out any other functions in relation to the company that the court may direct.

23(2)Monitor not liable
If the monitor acts in good faith and takes reasonable care in preparing the report referred to in any of paragraphs (1)(b) to (d.1),
the monitor is not liable for loss or damage to any person resulting from that person's reliance on the report.

Amendment History
2005, c. 47,s. 131; 2007, c. 36, s. 72
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Judicature Act, R.S.A. 2000, c. J-2

Alberta Statutes
Judicature Act

R.S.A. 2000, c. J-2
Currency
R.S.A. 2000, c. J-2, as am. R.S.A. 2000, c. A-30, s. 91; R.S.A. 2000, c. 16 (Supp.), ss. 27, 36, 73 [s. 73(3) not
in force at date of publication. Repealed 2004, c. 11, s. 3(5).]; S.A. 2001, c. 24, s. 9; 2002, c. 32, 5. 9; 2003, c.
41,s.1; 2003, c. 42, s. 11; 2004, c. 11, s. 3(1)-(4) [s. 3(2) amended 2006, c. 4, s. 2.]; 2005, c. 15, s. 7; 2007,
c.21; 2008, c. 13, s. 14; 2009, c. 53, s. 1; 2011, c¢. N-6.5, s. 13 [Not in force at date of publication.]; 2011,

c. 20, s. 8(17); 2013, c. 10, 5. 20; 2013, c. 11, 5. 2(2); 2013, ¢. 23, 5. 8; 2014, c. 13, 5. 29; 2017, c. 22, 5. 30;
2018, c. 20, s. 9; Alta. Reg. 137/2022, s. 7; 217/2022, s. 120; 2022, c. 21, s. 45; Alta. Reg. 75/2023, s. 43.

HER MAJESTY, by and with the advice and consent of the Legislative Assembly of Alberta, enacts as follows:
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Judicature Act, R.S.A. 2000, c. J-2, s. 13

Alberta Statutes
Judicature Act
Part 2 — Powers of the Court (ss. 10-22)

R.S.A. 2000, ¢. J-2, 5. 13
s 13. Part performance

Currency
13.Part performance
13(1) Part performance of an obligation either before or after a breach thereof shall be held to extinguish the obligation
(a) when expressly accepted by a creditor in satisfaction, or
(b) when rendered pursuant to an agreement for that purpose though without any new consideration.

13(2) An order in the nature of a mandamus or injunction may be granted or a receiver appointed by an interlocutory order of
the Court in all cases in which it appears to the Court to be just or convenient that the order should be made, and the order may
be made either unconditionally or on any terms and conditions the Court thinks just.

Currency
Alberta Current to Gazette Vol. 120:10 (May 31, 2024)

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.

CANADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). Al rights reserved.


https://nextcanada.westlaw.com/Browse/Home/StatutesandRegulations/AlbertaStatutesandRegulations/AlbertaStatutes?productview=none&transitionType=DocumentItem&contextData=(sc.Category)&rs=clbt1.0&vr=3.0
https://nextcanada.westlaw.com/Browse/Home/StatutesandRegulations/AlbertaStatutesandRegulations/AlbertaStatutes?productview=none&guid=I6d4a7e9253495d4ae0440003baa9c40b&transitionType=DocumentItem&contextData=(sc.Category)&rs=clbt1.0&vr=3.0
https://nextcanada.westlaw.com/Browse/Home/StatutesandRegulations/AlbertaStatutesandRegulations/AlbertaStatutes?productview=none&guid=I6d4a7e9253615d4ae0440003baa9c40b&transitionType=DocumentItem&contextData=(sc.Category)&rs=clbt1.0&vr=3.0
Aydin McClelland
Highlight


TAB3



Business Corporations Act, R.S.A. 2000, c. B-9

Alberta Statutes
Business Corporations Act

R.S.A. 2000, c. B-9

Currency

R.S.A. 2000, c. B-9, as am. S.A. 1992, c. M-20.1 s. 63 [Not in force at date of publication. Repealed R.S.A. 2000, c.
T-6, s. 214(c).]; R.S.A. 2000, c. H-7, s. 136; R.S.A. 2000, c. T-6, s. 193; R.S.A. 2000, c. 8 (Supp.) [Not in force at date
of publication. Repealed 2005, c. 8, s. 62.]; 2001, c. C-28.1, s. 447 [s. 447(2) amended 2001, c. 23, s. 1(8).]; 2002, c.
A-4.5,s.22; 2005, c. 8, ss. 1-60; 2005, c. 40; 2006, c. S-4.5, s. 106; 2007, c. U-1.5, s. 68; 2008, c. A-4.2,s. 121; 2008,
c.7,s.2;2009,c.7,s.2;2009, c. 53,s.30; 2011, c. 13,s. 1; 2014, c. 8, s. 17; 2014, c. 13, 5. 49; 2014, c. 17, s. 57,
2016, c. 18, s. 1; 2018, c. 20, s. 2; 2020, c. 25, s. 1; 2021, c. 3, s. 1; 2021, c. 16, s. 3; 2021, c. 18, ss. 1-74; Alta. Reg.
217/2022,s. 27; 2023, c. 3, s. 5 [s. 5(3), (4) not in force at date of publication.]; Alta. Reg. 75/2023, s. 11; 2023, ¢. 9, s. 4.

HER MAIJESTY, by and with the advice and consent of the Legislative Assembly of Alberta, enacts as follows:
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Business Corporations Act, R.S.A. 2000, c. B-9, s. 206.1

Alberta Statutes
Business Corporations Act
Part 17 — Liquidation and Dissolution (ss. 206.1-229)

R.S.A. 2000, c. B-9, s. 206.1
s 206.1 Definition

Currency
206.1Definition
In this Part, "interested person' means
(a) a shareholder, a director, an officer, an employee and a creditor of a dissolved corporation,
(b) a person who has a contractual relationship with a dissolved corporation,
(c) a trustee in bankruptcy for a dissolved corporation, or
(d) a person designated as an interested person by an order of the Court.

Amendment History
2005, c. 8,5.48
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Business Corporations Act, R.S.A. 2000, c. B-9, s. 210

Alberta Statutes
Business Corporations Act
Part 17 — Liquidation and Dissolution (ss. 206.1-229)

R.S.A. 2000, c. B-9, 5. 210

s 210. Revival

Currency

210.Revival
210(1) Any interested person may apply to the Court within 10 years after the date of dissolution for an order reviving a body
corporate dissolved under this Part.

210(1.1) A body corporate may not be revived after the expiry of 10 years from the date of dissolution.
210(1.2) [Repealed 2021, c. 18, s. 52(c).]

210(2) An applicant under subsection (1) shall give notice of the application to the Registrar and the Registrar is entitled to
appear and be heard in person or by counsel.

210(3) An order under subsection (1) may revive the body corporate for the purpose of carrying out particular acts specified in
the order and the order shall state that the revival remains in effect for a specific time limited by the order.

210(4) In an order under subsection (1), the Court may
(a) give directions as to the holding of meetings of shareholders, the appointment of directors and meetings of directors,
(b) [Repealed 2021, c. 18, s. 52(e).]
(c) [Repealed 2021, c. 18, s. 52(e).]
(d) change the name of the body corporate to a number designated or name approved by the Registrar, and
(e) give any other directions the Court thinks fit.

210(5) Where a person seeks the approval of the Registrar under subsection (4)(d), the person shall provide to the Registrar
documents relating to corporate names that are prescribed by the regulations.

210(6) [Repealed 2021, c. 18, s. 52(f).]
210(7) A body corporate revived by an order under this section is dissolved on the expiration of the time limited by the order.

210(8) If an order is made under this section, the applicant shall forthwith send a certified copy of the order to the Registrar
who shall file it and restore the body corporate to the register under the Companies Act.

210(9) A body corporate is revived on the making of an order under this section and, subject to the terms imposed by the order
and to rights acquired by any person prior to the revival, the body corporate is deemed to have continued in existence as if it
had not been dissolved.

Amendment History
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2005, c. 8, 5. 49; 2007, c. U-1.5, 5. 68(3); 2021, c. 18, 5. 52
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Canada Business Corporations Act, R.S.C. 1985, c. C-44

Canada Federal Statutes
Canada Business Corporations Act

R.S.C. 1985, c. C-44

Currency

An act respecting Canadian business corporations

R.S.C. 1985, c. C-44, as am. R.S.C. 1985, c. 27 (1st Supp.), s. 187 (Sched. V, item 3); R.S.C. 1985, c. 27 (2nd Supp.),
s. 10 (Sched., item 5); R.S.C. 1985, c. 1 (4th Supp.), s. 45 (Sched. III, item 5) (Fr.); S.C. 1988, c. 2, s. 19 [1988, c. 2,
s. 19 repealed ss. 263 and 264 of 1974-75-76, c. 33, which had been neither consolidated nor repealed by R.S.C. 1985,
c. C-44.]; 1990, c. 17, 5. 6; 1991, c. 45, ss. 551-556; 1991, c. 46, ss. 595-597; 1991, c. 47, ss. 719-724; 1992, c. 1, ss.
53-57, 142 (Sched. V, items 11, 12); 1992, c. 27, s. 90(1)(h); 1992, c. 51, s. 30; 1993, c. 28, s. 78 (Sched. III, item 24)
[Not in force at date of publication. Repealed 1999, c. 3, s. 12 (Sched., item 4).]; 1994, c. 21, s. 125; 1994, c. 24, ss.
1-32, 34(c) [ss. 1, 2(1), (2), 4, 5(2), 8(1), 9, 13-15, 22(4), 34(c): (Fr.)]; 1996, c. 6, s. 167(g); 1996, c. 10, ss. 212-214;
1998, c. 1, ss. 380, 381; 1998, c. 30, s. 15(b); 1999, c. 3, s. 16; 1999, c. 31, ss. 63-65; 2000, c. 12, s. 27; 2001, ¢c. 14,
ss. 1-136, Sched. [ss. 1(2), (6), 2, 11(4), 16, 17(1), 18(1), 20, 21(1), 22(1), (2), 24, 28(2), 33, 34, 36, 47(2), 49, 65, 73,
78(2), 83(2), 91(2), 94(1), 96(2), 99(9), 103(1), 107, 113, 114(1), 117, 118, 123, 134: (Fr.)]; 2001, c. 27, s. 209; 2002,
c.7,s. 88;2004, c. 25, s. 187; 2005, c. 33, s. 5; 2007, c. 6, ss. 399-401; 2009, c. 23, ss. 309-311, 344-346; 2011, c.
21, ss. 13(1), (2), 3) (Fr.), (4), (5), 14 (Fr.), 15-19, 20 (Fr.), 21-24, 25 (Fr.), 26-52, 53 (Fr.), 54-58, 59 (Fr.), 60 (Fr.),
61(1), (2) (Fr.), (3) (Fr.), 62 (Fr.), 63, 64, 65 (Fr.), 66-71; 2015, c. 3, s. 12; 2018, c. 8, ss. 1-4, 5 (Fr.), 6 (Fr.), 7-13, 13.1
(Fr.), 14 (Fr.), 15-23, 23.1 (Fr.), 24, 25, 26 (Fr.), 27, 28(1), (2) (Fr.), (3), (4) (Fr.), (5)-(7), 29 (Fr.), 30 (Fr.), 31, 32,
33-35 (Fr.), 36(1)-(3), (4) (Fr.), (5), 37, 38(1), (2), (3) (Fr.), (4), 39-42, 43 (Fr.), 44, 45, 46 (Fr.) [ss. 17, 19, 22, 37 not
in force at date of publication.]; 2018, c. 27, ss. 182-185; 2019, c. 29, ss. 98 (Fr.) 99-101, 141-144 [ss. 142-144 not
in force at date of publication.] [s. 143(1) amended 2019, c. 29, s. 151(3).]; 2022, c. 10, ss. 430-434 [s. 434 repealed
before producing its effects, 2023, c. 29, s. 19.]; 2023, c. 14, s. 3; 2023, c. 29, ss. 1-15, 20; 2024, c. 17, ss. 232-234, 375.
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Canada Business Corporations Act, R.S.C. 1985, c. C-44, s. 2

Canada Federal Statutes
Canada Business Corporations Act
Part [ — Interpretation and Application (ss. 2-4)

Interpretation
R.S.C. 1985, c. C-44,5.2
s 2.
Currency
2.
2(1)Definitions
In this Act,

"affairs' means the relationships among a corporation, its affiliates and the shareholders, directors and officers of such bodies
corporate but does not include the business carried on by such bodies corporate; ("affaires”)

"affiliate" means an affiliated body corporate within the meaning of subsection (2); ("groupe”)

"articles" means the original or restated articles of incorporation, articles of amendment, articles of amalgamation, articles
of continuance, articles of reorganization, articles of arrangement, articles of dissolution, articles of revival and includes any
amendments thereto; ("statuts")

"associate", in respect of a relationship with a person, means

(a) a body corporate of which that person beneficially owns or controls, directly or indirectly, shares or securities currently
convertible into shares carrying more than ten per cent of the voting rights under all circumstances or by reason of the
occurrence of an event that has occurred and is continuing, or a currently exercisable option or right to purchase such
shares or such convertible securities,

(b) a partner of that person acting on behalf of the partnership of which they are partners,

(c) atrust or estate or succession in which that person has a substantial beneficial interest or in respect of which that person
serves as a trustee or liquidator of the succession or in a similar capacity,

(d) a spouse of that person or an individual who is cohabiting with that person in a conjugal relationship, having so cohabited
for a period of at least one year,

(e) a child of that person or of the spouse or individual referred to in paragraph (d), and

(f) a relative of that person or of the spouse or individual referred to in paragraph (d), if that relative has the same residence
as that person;

("liens")
"auditor" includes a partnership of auditors or an auditor that is incorporated; ("verificateur")

"beneficial interest" means an interest arising out of the beneficial ownership of securities; ("véritable propriétaire”)
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Canada Business Corporations Act, R.S.C. 1985, c. C-44, s. 2

"beneficial ownership" includes ownership through any trustee, legal representative, agent or mandatary, or other
intermediary; ("véritable propriétaire”)et("propriété effective")

"body corporate' includes a company or other body corporate wherever or however incorporated; ("personne morale")

"call" means an option transferable by delivery to demand delivery of a specified number or amount of securities at a fixed
price within a specified time but does not include an option or right to acquire securities of the corporation that granted the
option or right to acquire; ("option d'achat")

"corporation" means a body corporate incorporated or continued under this Act and not discontinued under this Act; ("société
par actions")

"court" means
(a) in the Province of Newfoundland and Labrador, the Trial Division of the Supreme Court of the Province,
(a.1) in the Province of Ontario, the Superior Court of Justice,
(b) in the Provinces of Nova Scotia, British Columbia and Prince Edward Island, the Supreme Court of the Province,
(c) in the Provinces of Manitoba, Saskatchewan, Alberta and New Brunswick, the Court of Queen's Bench for the Province,
(d) in the Province of Quebec, the Superior Court of the Province, and
(e) the Supreme Court of Yukon, the Supreme Court of the Northwest Territories and the Nunavut Court of Justice;
("tribunal”)
"court of appeal' means the court to which an appeal lies from an order of a court; ("Cour d'appel”)

"debt obligation" means a bond, debenture, note or other evidence of indebtedness or guarantee of a corporation, whether
secured or unsecured; ("titre de créance”)

"Director' means the Director appointed under section 260; ("directeur")

"director" means a person occupying the position of director by whatever name called and "directors" and "board of directors"
includes a single director; ("administrateur")

"distributing corporation" means, subject to subsections (6) and (7), a distributing corporation as defined in the regulations;
("sociéte ayant fait appel au public")

"entity" means a body corporate, a partnership, a trust, a joint venture or an unincorporated association or organization;
("entité")

"going-private transaction' means a going-private transaction as defined in the regulations; ("opération de fermeture")

"incapable", in respect of an individual, means that the individual is found, under the laws of a province, to be unable, other
than by reason of minority, to manage their property or is declared to be incapable by any court in a jurisdiction outside Canada;
("incapable”)

"incorporator' means a person who signs articles of incorporation; ("fondateur")

"individual" means a natural person; ("particulier"”)
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Canada Business Corporations Act, R.S.C. 1985, c. C-44, s. 209

Canada Federal Statutes
Canada Business Corporations Act
Part XVIII — Liquidation and Dissolution (ss. 207-228)

R.S.C. 1985, c. C-44, 5. 209

s 209.

Currency

209.

209(1)Revival

When a corporation or other body corporate is dissolved under this Part, section 268 of this Act, section 261 of the Canada
Business Corporations Act, chapter 33 of the Statutes of Canada, 1974-75-76, or subsection 297(6) of the Canada Not-for-profit
Corporations Act, any interested person may apply to the Director to have the dissolved corporation or other body corporate
revived as a corporation under this Act.

209(2)Articles of revival
Articles of revival in the form that the Director fixes shall be sent to the Director.

209(3)Certificate of revival
On receipt of articles of revival, the Director shall issue a certificate of revival in accordance with section 262, if

(a) the dissolved corporation or other body corporate has fulfilled all conditions precedent that the Director considers
reasonable; and

(b) there is no valid reason for refusing to issue the certificate.

209(3.1)Date of revival
The dissolved corporation or other body corporate is revived as a corporation under this Act on the date shown on the certificate
of revival.

209(4)Rights and obligations preserved

Subject to any reasonable terms that may be imposed by the Director, to the rights acquired by any person after its dissolution
and to any changes to the internal affairs of the corporation or other body corporate after its dissolution, the revived corporation
is, in the same manner and to the same extent as if it had not been dissolved,

(a) restored to its previous position in law, including the restoration of any rights and privileges whether arising before its
dissolution or after its dissolution and before its revival; and

(b) liable for the obligations that it would have had if it had not been dissolved whether they arise before its dissolution
or after its dissolution and before its revival.

209(5)Legal actions
Any legal action respecting the affairs of a revived corporation taken between the time of its dissolution and its revival is valid
and effective.

209(6)Definition of "interested person"
In this section, "interested person' includes
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Canada Business Corporations Act, R.S.C. 1985, c. C-44, s. 209

(a) a shareholder, a director, an officer, an employee and a creditor of the dissolved corporation or other body corporate;

(b) a person who has a contract — other than, in Quebec, a contract by gratuitous title — with the dissolved corporation
or other body corporate;

(c) a person who, although at the time of dissolution of the corporation or other body corporate was not a person described
in paragraph (a), would be such a person if a certificate of revival is issued under this section; and

(d) a trustee in bankruptcy or liquidator for the dissolved corporation or other body corporate.

Amendment History
2001, c. 14, s. 102; 2009, c. 23, s. 310; 2018, c. 8, s. 28(1), (3), (5)-(7)
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Federal English Statutes reflect amendments current to June 19, 2024
Federal English Regulations Current to Gazette Vol. 158:12 (June 5, 2024)
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2021 SCC 30, 2021 CSC 30
Supreme Court of Canada

Canada v. Canada North Group Inc.

2021 CarswellAlta 1781, 2021 CarswellAlta 1780, 2021 SCC 30, 2021 CSC 30, [2021] 10 W.W.R.
1,[2021] 2 S.C.R. 571, [2021] 2 R.C.S. 571, [2021] 5 C.T.C. 111, [2021] A.W.L.D. 3408, [2021]
A.W.L.D. 3521, [2021] S.C.J. No. 30, 19 B.L.R. (6th) 1, 2021 D.T.C. 5080, 2021 D.T.C. 5081, 28

Alta. LR. (7th) 1, 333 A.C.W.S. (3d) 23, 460 D.L.R. (4th) 309, 91 C.B.R. (6th) 1, EYB 2021-397318

Her Majesty The Queen in Right of Canada (Appellant) and Canada North Group Inc.,
Canada North Camps Inc., Campcorp Structures Ltd., DJ Catering Ltd., 816956 Alberta
Ltd., 1371047 Alberta Ltd., 1919209 Alberta Ltd., Ernst & Young Inc. in its capacity as
monitor and Business Development Bank of Canada (Respondents) and Insolvency Institute of
Canada and Canadian Association of Insolvency and Restructuring Professionals (Interveners)

Wagner C.J.C., Abella, Moldaver, Karakatsanis, C6té, Brown, Rowe, Martin, Kasirer JJ.

Heard: December 1, 2020
Judgment: July 28, 2021
Docket: 38871

Proceedings: affirming Canada v. Canada North Group Inc. (2019), (sub nom. The Queen v. Canada North Group Inc.) 2019
D.T.C. 5111, 11 P.P.S.A.C. (4th) 157,[2019] 12 W.W.R. 635, 93 Alta. L.R. (6th) 29,437 D.L.R. (4th) 122, 72 C.B.R. (6th) 161,
2019 ABCA 314, 2019 CarswellAlta 1815, 95 B.L.R. (5th) 222, Frederica Schutz J.A., Patricia Rowbotham J.A., Thomas W.
Wakeling J.A. (Alta. C.A.); affirming Canada North Group Inc (Companies' Creditors Arrangement Act) (2017), 2017 ABQB
550,2017 CarswellAlta 1631, [2018] 2 W.W.R. 731, 60 Alta. L.R. (6th) 103, 52 C.B.R. (6th) 308, J.E. Topolniski J. (Alta. Q.B.)

Counsel: Michael Taylor, Louis L'Heureux, for Appellant

Darren R. Bieganek, Q.C., Brad Angove, for Respondents, Canada North Group Inc., Canada North Camps Inc., Campcorp
Structures Ltd., DJ Catering Ltd., 816956 Alberta Ltd., 1371047 Alberta Ltd., 1919209 Alberta Ltd. and Ernst & Young Inc.
in its capacity as Monitor

Jeftrey Oliver, Mary L. A. Buttery, Q.C., for Respondent, Business Development Bank of Canada

Kelly J. Bourassa, for Intervener, Insolvency Institute of Canada

Randal Van de Mosselaer, for Intervener, Canadian Association of Insolvency and Restructuring Professionals

Subject: Civil Practice and Procedure; Estates and Trusts; Income Tax (Federal); Insolvency; Tax — Miscellaneous
Related Abridgment Classifications
Bankruptcy and insolvency
X Priorities of claims
X.5 Claims of Crown
X.5.a Federal
Tax
II Income tax
11.22 Special rules
11.22.c Bankruptcy
11.22.c.i Corporations
Headnote
Tax --- Income tax — Special rules — Bankruptcy — Corporations
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charge over all of the assets of the tax debtor in the amount of the default" (First Vancouver, at para. 40). She found further
support for this in the fact that the deemed trust also falls squarely within the /74's definition of "security interest" in s. 224(1.3).

14 After determining that Her Majesty's interest in the Debtors' property was a security interest, Rowbotham J.A. turned to the
question of whether the deemed trust could be subordinated to the court-ordered super-priority charges. She found that "while
a conflict may appear to exist at the level of the 'black letter' wording" of the /74 and the CCAA, "the presumption of statutory
coherence require[d] that the provisions be read to work together" (para. 45). A deemed trust that could not be subordinated
to super-priority charges would undermine both Acts' objectives because fewer restructurings could succeed and thus less tax
revenue could be collected. If the Crown's position prevailed, then absurd consequences could follow. Approximately 75 percent
of restructurings require interim lenders. Without the assurance that they would be repaid in priority, these lenders would not
come forward, nor would monitors or directors. The reality is that all of these services are provided in reliance on super priorities.
Without these priorities, CCAA restructurings may be severely curtailed or at least delayed until Her Majesty's exact claim could
be ascertained, by which point the company might have totally collapsed.

15  Justice Wakeling dissented. In his view, none of the arguments raised by the majority could overcome the text of the /74.
On his reading, the text of s. 227(4.1) is clear: Her Majesty is the beneficial owner of the amounts deemed to be held separate and
apart from the debtor's property, and these amounts must be paid to Her Majesty notwithstanding any type of security interest,
including super-priority charges. In his view, nothing in the CCAA overrides this proprietary interest. Section 11 of the CCAA4
cannot permit discretion to be exercised without regard for s. 227(4.1) of the /74, nor can ss. 11.2, 11.51 and 11.52 of the CCA4A4
be used, as they only allow a court to make orders regarding "all or part of the company's property"” (s. 11.2(1)). In conclusion,
since no part of the CCAA authorizes a court to override s. 227(4.1), a court must give effect to the clear text of s. 227(4.1) and
cannot subordinate Her Majesty's claims to super-priority charges.

IV. Issue

16  The central issue in this appeal is whether the CCAA authorizes courts to grant super-priority charges with priority over
a deemed trust created by s. 227(4.1) of the /7A. In order to answer this question, I proceed in three stages. First, I assess the
nature of the CCAA regime and the power of supervising courts to order such charges. Given that supervising courts generally
have the authority to order super-priority charges with priority over all other claims, I then turn to s. 227(4.1) of the /74 to
determine whether it gives Her Majesty an interest that cannot be subordinated to super-priority charges. Here I assess the
Crown's two arguments as to why s. 227(4.1) provides for an exception to the general rule, namely that Her Majesty has a
proprietary or ownership interest in the insolvent company's assets and that, even if Her Majesty does not have such an interest,
s. 227(4.1) provides Her with a security interest that has absolute priority over all claims. I conclude by assessing how courts
should exercise their authority to order super-priority charges where Her Majesty has a claim against an insolvent company
protected by as. 227(4.1) deemed trust.

V. Analysis

17  Inorder to determine whether the CCAA4 empowers a court to order super-priority charges over assets subject to a deemed
trust created by s. 227(4.1) of the /74, we must understand both the CCAA4 regime and the nature of the interest created by
s.227(4.1).

A. CCAA Regime

18 The CCAA is part of Canada's system of insolvency law, which also includes the B/4 and the Winding-up and Restructuring
Act, R.S.C. 1985, ¢c. W-11, s. 6(1), for banks and other specified institutions. Although both the CC4A4 and the BIA4 create
reorganization regimes, what distinguishes the CCAA4 regime is that it is restricted to companies with liabilities of more than
$5,000,000 and "offers a more flexible mechanism with greater judicial discretion, making it more responsive to complex
reorganizations" (Century Services Inc. v. Canada (Attorney General)2010 SCC 60, [2010] 3 S.C.R. 379, at para. 14).

19 The CCAA works by creating breathing room for an insolvent debtor to negotiate a way out of insolvency. Upon an
initial application, the supervising judge makes an order that ordinarily preserves the status quo by freezing claims against the
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debtor while allowing it to remain in possession of its assets in order to continue carrying on business. During this time, it is
hoped that the debtor will negotiate a plan of arrangement with creditors and other stakeholders. The goal is to enable the parties
to reach a compromise that allows the debtor to reorganize and emerge from the CCAA process as a going concern (Century
Services, at para. 18).

20  The view underlying the entire CCAA regime is thus that debtor companies retain more value as going concerns than in
liquidation scenarios (Century Services, at para. 18). The survival of a going-concern business is ordinarily the result with the
greatest net benefit. It often enables creditors to maximize returns while simultaneously benefiting shareholders, employees,
and other firms that do business with the debtor company (para. 60). Thus, this Court recently held that the CCAA4 embraces "the
simultaneous objectives of maximizing creditor recovery, preservation of going-concern value where possible, preservation of
jobs and communities affected by the firm's financial distress ... and enhancement of the credit system generally" (9354-9/86
Queébec inc. v. Callidus Capital Corp., 2020 SCC 10, [2020] 1 S.C.R. 521, at para. 42, quoting J. P. Sarra, Rescue! The
Companies' Creditors Arrangement Act (2nd ed. 2013), at p. 14).

21  The most important feature of the CCAA4 — and the feature that enables it to be adapted so readily to each reorganization
— is the broad discretionary power it vests in the supervising court (Callidus Capital, at paras. 47-48). Section 11 of the CCAA4
confers jurisdiction on the supervising court to "make any order that it considers appropriate in the circumstances". This power
is vast. As the Chief Justice and Moldaver J. recently observed in their joint reasons, "[o]n the plain wording of the provision,
the jurisdiction granted by s. 11 is constrained only by restrictions set out in the CCAA itself, and the requirement that the order
made be 'appropriate in the circumstances" (Callidus Capital, at para. 67). Keeping in mind the centrality of judicial discretion
in the CCAA regime, our jurisprudence has developed baseline requirements of appropriateness, good faith and due diligence
in order to exercise this power. The supervising judge must be satisfied that the order is appropriate and that the applicant has
acted in good faith and with due diligence (Century Services, at para. 69). The judge must also be satisfied as to appropriateness,
which is assessed by considering whether the order would advance the policy and remedial objectives of the CCAA (para. 70).
For instance, given that the purpose of the CCAA is to facilitate the survival of going concerns, when crafting an initial order,
"[a] court must first of all provide the conditions under which the debtor can attempt to reorganize" (para. 60).

22 On review of a supervising judge's order, an appellate court should be cognizant that supervising judges have been
given this broad discretion in order to fulfill their difficult role of continuously balancing conflicting and changing interests.
Appellate courts should also recognize that orders are generally temporary or interim in nature and that the restructuring process
is constantly evolving. These considerations require not only that supervising judges be endowed with a broad discretion, but
that appellate courts exercise particular caution before interfering with orders made in accordance with that discretion (Pacific
National Lease Holding Corp., Re (1992), 72 B.C.L.R. (2d) 368 (C.A.), at paras. 30-31).

23 In addition to s. 11, there are more specific powers in some of the provisions following that section. They include the
power to order a super-priority security or charge on all or part of a company's assets in favour of interim financiers (s. 11.2),
critical suppliers (s. 11.4), the monitor and financial, legal or other experts (s. 11.52), or indemnification of directors or officers
(s. 11.51). Each of these provisions empowers the court to "order that the security or charge rank in priority over the claim of
any secured creditor of the company" (ss. 11.2(2), 11.4(4), 11.51(2) and 11.52(2)).

24 As this Court held in Century Services, at para. 70, the general language of s. 11 is not restricted by the availability of
these more specific orders. In fact, courts regularly grant super-priority charges in favour of persons not specifically referred to
in the aforementioned provisions, including through orders that have priority over orders made under the specific provisions.
These include, for example, key employee retention plan charges (Grant Forest Products Inc., Re (2009), 57 C.B.R. (5th) 128
(Ont. S.C.J).); Timminco Ltd., Re, 2012 ONSC 506, 85 C.B.R. (5th) 169), and bid protection charges (In the Matter of a Plan of
Compromise or Arrangement of Green Growth Brands Inc., 2020 ONSC 3565, 84 C.B.R. (6th) 146).

25  In Sun Indalex Finance, LLC v. United Steelworkers2013 SCC 6, [2013] 1 S.C.R. 271, at para. 60, quoting the amended
initial order in that case, this Court confirmed that a court-ordered financing charge with priority over "all other security interests,
trusts, liens, charges and encumbrances, statutory or otherwise", had priority over a deemed trust established by the Personal
Property Security Act, R.S.0. 1990, c. P.10 ("PPSA"), to protect employee pensions. Justice Deschamps wrote for a unanimous
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Court on this point. She found that the existence of a deemed trust did not preclude orders granting first priority to financiers:
"This will be the case only if the provincial priorities provided for in s. 30(7) of the PPSA ensure that the claim of the Salaried
Plan's members has priority over the [debtor-in-possession ("DIP")] charge" (para. 48).

26 Justice Deschamps first assessed the supervising judge's order to determine whether it had truly been necessary to
give the financing charge priority over the deemed trust. Even though the supervising judge had not specifically considered
the deemed trust in the order authorizing a super-priority charge, he had found that there was no alternative but to make the
order. Financing secured by a super priority was necessary if the company was to remain a going concern (para. 59). Justice
Deschamps rejected the suggestion "that the DIP lenders would have accepted that their claim ranked below claims resulting
from the deemed trust", because "[t]he harsh reality is that lending is governed by the commercial imperatives of the lenders,
not by the interests of the plan members or the policy considerations that lead provincial governments to legislate in favour
of pension fund beneficiaries" (para. 59).

27  After determining that the order was necessary, she turned to the statute creating the deemed trust's priority. Section 30(7)
of the PPSA provided that the deemed trust would have priority over all security interests. In her view, this created a conflict
between the court-ordered super priority and the statutory priority of the claim protected by the deemed trust. The super priority
therefore prevailed by virtue of federal paramountcy (para. 60).

28 There are also practical considerations that explain why supervising judges must have the discretion to order other charges
with priority over deemed trusts. Restructuring under the CCAA often requires the assistance of many professionals. As Wagner
C.J. and Moldaver J. recently recognized for a unanimous Court, the role the monitor plays in a CCAA proceeding is critical:
"The monitor is an independent and impartial expert, acting as 'the eyes and the ears of the court' throughout the proceedings ....
The core of the monitor's role includes providing an advisory opinion to the court as to the fairness of any proposed plan of
arrangement and on orders sought by parties, including the sale of assets and requests for interim financing" (Callidus Capital,
at para. 52, quoting Ernst & Young Inc. v. Essar Global Fund Ltd.2017 ONCA 1014, 139 O.R. (3d) 1, at para. 109). In the words
of Morawetz J. (as he then was), "[1]t is not reasonable to expect that professionals will take the risk of not being paid for their
services, and that directors and officers will remain if placed in a compromised position" (Zimminco, at para. 66).

29  This Court has similarly found that financing is critical as "case after case has shown that 'the priming of the DIP facility
is a key aspect of the debtor's ability to attempt a workout' (/ndalex, at para. 59, quoting J. P. Sarra, Rescue! The Companies’
Creditors Arrangement Act (2007), at p. 97). As lower courts have affirmed, "[p]rofessional services are provided, and DIP
funding is advanced, in reliance on super-priorities contained in initial orders. To ensure the integrity, predictability and fairness
of the CCAA process, certainty must accompany the granting of such super-priority charges" (First Leaside Wealth Management
Inc. (Re)2012 ONSC 1299, at para. 51 (CanLlII)).

30  Super-priority charges in favour of the monitor, financiers and other professionals are required to derive the most value
for the stakeholders. They are beneficial to all creditors, including those whose claims are protected by a deemed trust. The fact
that they require super priority is just a part of "[t]he harsh reality ... that lending is governed by the commercial imperatives
of the lenders" (Indalex, at para. 59). It does not make commercial sense to act when there is a high level of risk involved. For
a monitor and financiers to put themselves at risk to restructure and develop assets, only to later discover that a deemed trust
supersedes all claims, smacks of unfairness. As McLachlin J. (as she then was) said, granting a deemed trust absolute priority
where it does not amount to a trust under general principles of law would "defy fairness and common sense" (British Columbia
v. Henfrey Samson Belair Ltd., [1989] 2 S.C.R. 24, at p. 33).

31 It is therefore clear that, in general, courts supervising a CCAA reorganization have the authority to order super-priority
charges to facilitate the restructuring process. Similarly, courts have ensured that the CCA4 is given a liberal construction to
fulfill its broad purpose and to prevent this purpose from being neutralized by other statutes: [TRANSLATION] "As the courts
have ruled time and again, the purpose of the CCAA4 and orders made under it cannot be affected or neutralized by another
[Act], whether of public order or not" (7riton Electronique inc. (Arrangement relatif )2009 QCCS 1202, at para. 35 (CanLlII)).
"This case is not so much about the rights of employees as creditors, but the right of the court under the [CCAA] to serve not
the special interests of the directors and officers of the company but the broader constituency referred to in Chef Ready Foods
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Ltd. [v. Hongkong Bank of Can. (1990), 51 B.C.L.R. (2d) 84 (C.A.)] ... Such a decision may inevitably conflict with provincial
legislation, but the broad purposes of the [CCAA4] must be served" (Pacific National Lease Holding, at para. 28). Courts have
been particularly cautious when interpreting security interests so as to ensure that the CCAA's important purpose can be fulfilled.
For instance, in Chef Ready Foods, Gibbs J.A. observed that if a bank's rights under the Bank Act, S.C. 1991, c. 46, were to
be interpreted as being immune from the provisions of the CCAA4, then the benefits of CCAA4 proceedings would be "largely
illusory" (p. 92). "There will be two classes of debtor companies: those for whom there are prospects for recovery under the
[CCAA]; and those for whom the [CCAA] may be irrelevant dependent upon the whim of the [creditor]" (p. 92). It is important
to keep in mind that CCA4 proceedings operate for the benefit of the creditors as a group and not for the benefit of a single
creditor. Without clear and direct instruction from Parliament, we cannot countenance the possibility that it intended to create a
security interest that would limit or eliminate the prospect of reorganization and recovery under the CCAA4 for some companies.
To do so would turn the CCAA4 into a dead letter. With this in mind, I turn to the specific provision at issue in this appeal.

B. Nature of the Interest Created by Section 227(4.1) of the ITA

32 The Crown argues that, despite the authority a supervising court may have to order super-priority charges, Her Majesty's
claim to unremitted source deductions is protected by a deemed trust, and that ordering charges with priority over the deemed
trust is contrary to s. 227(4.1) of the /7A4. To determine whether this is true, we must begin by understanding how the deemed
trust comes about.

33 Section 153(1) of the /74 requires employers to withhold income tax from employees' gross pay and forward the amounts
withheld to the CRA. When an employer withholds income tax from its employees in accordance with the /74, it assumes
its employees' liability for those amounts (s. 227(9.4)). As a result, Her Majesty cannot have recourse to the employees if the
employer fails to remit the withheld amounts. Instead, Her Majesty's interest is protected by a deemed trust. Section 227(4)
of the ITA4 provides that amounts withheld are deemed to be held separate and apart from the employer's assets and in trust
for Her Majesty. If an employer fails to remit the amounts withheld in the manner provided by the /74, s. 227(4.1) extends
the trust to all of the employer's assets. In this case, the Debtors failed to remit the amounts withheld to the CRA, bringing s.
227(4.1) into operation.

34 When a company seeks protection under the CCAA4, s. 37(1) of the CCAA provides that most of Her Majesty's deemed
trusts are nullified (unless the property in question would be regarded as held in trust in the absence of the statutory provision
creating the deemed trust). However, s. 37(2) of the CCAA4 exempts the deemed trusts created by s. 227(4) and (4.1) of the /74
from the nullification provided for in s. 37(1). These deemed trusts continue to operate throughout the CCAA4 process (Century
Services, at para. 45). In my view, this preservation by the CCAA of the deemed trusts created by the /74 does not modify the
characteristics of these trusts. They continue to operate as they would have if the insolvent company had not sought CCA4
protection. Therefore, the Crown's arguments must be assessed by reviewing the nature of the interest created by s. 227(4.1)
of the ITA.

35  Before doing so, and while it is not strictly speaking required of me given the reasons I set out below, I pause here to
clarify the role of s. 6(3) of the CCAA, which provides as follows:

(3) Unless Her Majesty agrees otherwise, the court may sanction a compromise or arrangement only if the compromise
or arrangement provides for the payment in full to Her Majesty in right of Canada or a province, within six months after
court sanction of the compromise or arrangement, of all amounts that were outstanding at the time of the application for
an order under section 11 or 11.02 and that are of a kind that could be subject to a demand under

(a) subsection 224(1.2) of the Income Tax Act ....

36 Section 6(3) merely grants Her Majesty the right to insist that a compromise or arrangement not be sanctioned by a
court unless it provides for payment in full to Her Majesty of certain claims within six months after court sanction. Section
6(3) does not say that it modifies the deemed trust created by s. 227(4.1) of the /74 in any way, and it comes into operation
only at the end of the CCAA process when parties seek court approval of their arrangement or compromise. Section 6(3) also
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purpose should be reserved for the "clearest of cases" (para. 62, referring to Blackburn Developments Ltd., Re, 2011 BCSC
1671, 27 B.C.L.R. (5th) 199 (B.C. S.C.), at para. 45). The court was of the view that Callidus's transparent attempt to obtain a
release from Bluberi's claims against it did not amount to an improper purpose. The court also considered Callidus's conduct
prior to and during the CCAA proceedings to be incapable of justifying a finding of improper purpose.

34 Second, the court concluded that the supervising judge erred in approving the LFA as interim financing because, in its
view, the LFA was not connected to Bluberi's commercial operations. The court concluded that the supervising judge had both
"misconstrued in law the notion of interim financing and misapplied that notion to the factual circumstances of the case" (para.
78).

35 In light of this perceived error, the court substituted its view that the LFA was a plan of arrangement and, as a result,
should have been submitted to a creditors' vote. It held that "[a]n arrangement or proposal can encompass both a compromise
of creditors' claims as well as the process undertaken to satisfy them" (para. 85). The court considered the LFA to be a plan
of arrangement because it affected the creditors' share in any eventual litigation proceeds, would cause them to wait for the
outcome of any litigation, and could potentially leave them with nothing at all. Moreover, the court held that Bluberi's scheme
"as a whole", being the prosecution of the Retained Claims and the LFA, should be submitted as a plan to the creditors for
their approval (para. 89).

36  Bluberi and Bentham (collectively, "appellants"), again supported by the Monitor, now appeal to this Court.
IV. Issues
37  These appeals raise two issues:

(1) Did the supervising judge err in barring Callidus from voting on its New Plan on the basis that it was acting for an
improper purpose?

(2) Did the supervising judge err in approving the LFA as interim financing, pursuant to s. 11.2 of the CCAA4?
V. Analysis
A. Preliminary Considerations

38 Addressing the above issues requires situating them within the contemporary Canadian insolvency landscape and,
more specifically, the CCA4 regime. Accordingly, before turning to those issues, we review (1) the evolving nature of CCAA4
proceedings; (2) the role of the supervising judge in those proceedings; and (3) the proper scope of appellate review of a
supervising judge's exercise of discretion.

(1) The Evolving Nature of CCAA Proceedings

39 The CCAA is one of three principal insolvency statutes in Canada. The others are the Bankruptcy and Insolvency Act,R.S.C.
1985, ¢. B-3 ("BIA4"), which covers insolvencies of both individuals and companies, and the Winding-up and Restructuring Act,
R.S.C. 1985, c. W-11 ("WURA"), which covers insolvencies of financial institutions and certain other corporations, such as
insurance companies (WURA, s. 6(1)). While both the CCA4 and the B/A enable reorganizations of insolvent companies, access
to the CCAA is restricted to debtor companies facing total claims in excess of $5 million (CCAA, s. 3(1)).

40  Together, Canada's insolvency statutes pursue an array of overarching remedial objectives that reflect the wide ranging
and potentially "catastrophic" impacts insolvency can have (Indalex Ltd., Re, 2013 SCC 6, [2013] 1 S.C.R. 271 (S.C.C.), at
para. 1). These objectives include: providing for timely, efficient and impartial resolution of a debtor's insolvency; preserving
and maximizing the value of a debtor's assets; ensuring fair and equitable treatment of the claims against a debtor; protecting the
public interest; and, in the context of a commercial insolvency, balancing the costs and benefits of restructuring or liquidating
the company (J. P. Sarra, "The Oscillating Pendulum: Canada's Sesquicentennial and Finding the Equilibrium for Insolvency
Law", in J. P. Sarra and B. Romaine, eds., Annual Review of Insolvency Law 2016 (2017), 9, at pp. 9-10; J. P. Sarra, Rescue! The
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Companies' Creditors Arrangement Act 2nd ed. (2013), at pp. 4-5 and 14; Standing Senate Committee on Banking, Trade and
Commerce, Debtors and Creditors Sharing the Burden: A Review of the Bankruptcy and Insolvency Act and the Companies’
Creditors Arrangement Act (2003), at pp. 9-10; R. J. Wood, Bankruptcy and Insolvency Law (2nd ed. 2015), at pp. 4-5).

41 Among these objectives, the CCAA generally prioritizes "avoiding the social and economic losses resulting from liquidation
of an insolvent company" (Century Services, at para. 70). As a result, the typical CCAA case has historically involved an
attempt to facilitate the reorganization and survival of the pre-filing debtor company in an operational state — that is, as a going
concern. Where such a reorganization was not possible, the alternative course of action was seen as a liquidation through either
a receivership or under the B/4 regime. This is precisely the outcome that was sought in Century Services (see para. 14).

42 That said, the CCAA4 is fundamentally insolvency legislation, and thus it also "has the simultaneous objectives of
maximizing creditor recovery, preservation of going-concern value where possible, preservation of jobs and communities
affected by the firm's financial distress ... and enhancement of the credit system generally" (Sarra, Rescue! The Companies'
Creditors Arrangement Act, at p. 14; see also Ernst & Young Inc. v. Essar Global Fund Limited, 2017 ONCA 1014, 139 O.R.
(3d) 1 (Ont. C.A.), at para. 103). In pursuit of those objectives, CCAA4 proceedings have evolved to permit outcomes that do
not result in the emergence of the pre-filing debtor company in a restructured state, but rather involve some form of liquidation
of the debtor's assets under the auspices of the Act itself (Sarra, "The Oscillating Pendulum: Canada's Sesquicentennial and
Finding the Equilibrium for Insolvency Law", at pp. 19-21). Such scenarios are referred to as "liquidating CCAAs", and they
are now commonplace in the CCAA4 landscape (see Third Eye Capital Corporation v. Ressources Dianor Inc./Dianor Resources
Inc., 2019 ONCA 508, 435 D.L.R. (4th) 416 (Ont. C.A.), at para. 70).

43  Liquidating CCAAs take diverse forms and may involve, among other things: the sale of the debtor company as a going
concern; an "en bloc" sale of assets that are capable of being operationalized by a buyer; a partial liquidation or downsizing
of business operations; or a piecemeal sale of assets (B. Kaplan, "Liquidating CCAAs: Discretion Gone Awry?", in J. P. Sarra,
ed., Annual Review of Insolvency Law (2008), 79, at pp. 87-89). The ultimate commercial outcomes facilitated by liquidating
CCAAs are similarly diverse. Some may result in the continued operation of the business of the debtor under a different going
concern entity (e.g., the liquidations in /ndalex and Canadian Red Cross Society / Société Canadienne de la Croix-Rouge, Re
(1998), 5 C.B.R. (4th) 299 (Ont. Gen. Div. [Commercial List]), while others may result in a sale of assets and inventory with
no such entity emerging (e.g., the proceedings in Target Canada Co., Re, 2015 ONSC 303, 22 C.B.R. (6th) 323 (Ont. S.C.J.), at
paras. 7 and 31). Others still, like the case at bar, may involve a going concern sale of most of the assets of the debtor, leaving
residual assets to be dealt with by the debtor and its stakeholders.

44  CCAA courts first began approving these forms of liquidation pursuant to the broad discretion conferred by the Act. The
emergence of this practice was not without criticism, largely on the basis that it appeared to be inconsistent with the CCA4A4
being a "restructuring statute" (see, e.g., Royal Bank v. Fracmaster Ltd., 1999 ABCA 178, 244 A.R. 93 (Alta. C.A.), at paras.
15-16, aff'g 1999 ABQB 379, 11 C.B.R. (4th) 204 (Alta. Q.B.), at paras. 40-43; A. Nocilla, "The History of the Companies'
Creditors Arrangement Act and the Future of Re-Structuring Law in Canada" (2014), 56 Can. Bus. L.J. 73, at pp. 88-92).

45 However, since s. 36 of the CCAA4 came into force in 2009, courts have been using it to effect liquidating CCAAs.
Section 36 empowers courts to authorize the sale or disposition of a debtor company's assets outside the ordinary course of

business. > Significantly, when the Standing Senate Committee on Banking, Trade and Commerce recommended the adoption
of s. 36, it observed that liquidation is not necessarily inconsistent with the remedial objectives of the CCAA, and that it may
be a means to "raise capital [to facilitate a restructuring], eliminate further loss for creditors or focus on the solvent operations
of the business" (p. 147). Other commentators have observed that liquidation can be a "vehicle to restructure a business" by
allowing the business to survive, albeit under a different corporate form or ownership (Sarra, Rescue! The Companies' Creditors
Arrangement Act, at p. 169; see also K. P. McElcheran, Commercial Insolvency in Canada (4th ed. 2019), at p. 311). Indeed,
in Indalex, the company sold its assets under the CCAA in order to preserve the jobs of its employees, despite being unable to
survive as their employer (see para. 51).

46  Ultimately, the relative weight that the different objectives of the CCAA take on in a particular case may vary based on the
factual circumstances, the stage of the proceedings, or the proposed solutions that are presented to the court for approval. Here,
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a parallel may be drawn with the B/A context. In Orphan Well Association v. Grant Thornton Ltd., 2019 SCC 5, [2019] 1 S.C.R.
150 (S.C.C.), at para. 67, this Court explained that, as a general matter, the B/4 serves two purposes: (1) the bankrupt's financial
rehabilitation and (2) the equitable distribution of the bankrupt's assets among creditors. However, in circumstances where a
debtor corporation will never emerge from bankruptcy, only the latter purpose is relevant (see para. 67). Similarly, under the
CCAA, when a reorganization of the pre-filing debtor company is not a possibility, a liquidation that preserves going-concern
value and the ongoing business operations of the pre-filing company may become the predominant remedial focus. Moreover,
where a reorganization or liquidation is complete and the court is dealing with residual assets, the objective of maximizing
creditor recovery from those assets may take centre stage. As we will explain, the architecture of the CCAA leaves the case-
specific assessment and balancing of these remedial objectives to the supervising judge.

(2) The Role of a Supervising Judge in CCAA Proceedings

47  One of the principal means through which the CCA44 achieves its objectives is by carving out a unique supervisory role
for judges (see Sarra, Rescue! The Companies' Creditors Arrangement Act, at pp. 18-19). From beginning to end, each CCA4A4
proceeding is overseen by a single supervising judge. The supervising judge acquires extensive knowledge and insight into the
stakeholder dynamics and the business realities of the proceedings from their ongoing dealings with the parties.

48 The CCAA capitalizes on this positional advantage by supplying supervising judges with broad discretion to make a
variety of orders that respond to the circumstances of each case and "meet contemporary business and social needs" (Century
Services, at para. 58) in "real-time" (para. 58, citing R. B. Jones, "The Evolution of Canadian Restructuring: Challenges for the
Rule of Law", in J. P. Sarra, ed., Annual Review of Insolvency Law 2005 (2006), 481, at p. 484). The anchor of this discretionary
authority is s. 11, which empowers a judge "to make any order that [the judge] considers appropriate in the circumstances".
This section has been described as "the engine" driving the statutory scheme (Stelco Inc., Re (2005), 253 D.L.R. (4th) 109 (Ont.
C.A.), at para. 36).

49 The discretionary authority conferred by the CCAA4, while broad in nature, is not boundless. This authority must be
exercised in furtherance of the remedial objectives of the CCA4, which we have explained above (see Century Services, at
para. 59). Additionally, the court must keep in mind three "baseline considerations" (at para. 70), which the applicant bears the
burden of demonstrating: (1) that the order sought is appropriate in the circumstances, and (2) that the applicant has been acting
in good faith and (3) with due diligence (para. 69).

50 The first two considerations of appropriateness and good faith are widely understood in the CCAA4 context. Appropriateness
"is assessed by inquiring whether the order sought advances the policy objectives underlying the CCAA" (para. 70). Further,
the well-established requirement that parties must act in good faith in insolvency proceedings has recently been made express
in s. 18.6 of the CCAA, which provides:

Good faith
18.6 (1) Any interested person in any proceedings under this Act shall act in good faith with respect to those proceedings.
Good faith — powers of court

(2) If the court is satisfied that an interested person fails to act in good faith, on application by an interested person, the
court may make any order that it considers appropriate in the circumstances.

(See also BIA, s. 4.2; Budget Implementation Act, 2019, No. 1, S.C. 2019, c. 29, ss. 133 and 140.)

51  The third consideration of due diligence requires some elaboration. Consistent with the CCAA4 regime generally, the due
diligence consideration discourages parties from sitting on their rights and ensures that creditors do not strategically manoeuver
or position themselves to gain an advantage (Lehndorff General Partner Ltd., Re (1993), 17 C.B.R. (3d) 24 (Ont. Gen. Div.
[Commercial List]), at p. 31). The procedures set out in the CCAA rely on negotiations and compromise between the debtor
and its stakeholders, as overseen by the supervising judge and the monitor. This necessarily requires that, to the extent possible,
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those involved in the proceedings be on equal footing and have a clear understanding of their respective rights (see McElcheran,
atp. 262). A party's failure to participate in CCA4 proceedings in a diligent and timely fashion can undermine these procedures
and, more generally, the effective functioning of the CCAA4 regime (see, e.g., North American Tungsten Corp. v. Global Tungsten
and Powders Corp., 2015 BCCA 390, 377 B.C.A.C. 6 (B.C. C.A.), at paras. 21-23; BA Energy Inc., Re, 2010 ABQB 507, 70
C.B.R. (5th) 24 (Alta. Q.B.); HSBC Bank Canada v. Bear Mountain Master Partnership, 2010 BCSC 1563, 72 C.B.R. (4th) 276
(B.C. S.C. [In Chambers]), at para. 11; Caterpillar Financial Services Ltd. v. 360networks Corp., 2007 BCCA 14, 279 D.L.R.
(4th) 701 (B.C. C.A.), at paras. 51-52, in which the courts seized on a party's failure to act diligently).

52 We pause to note that supervising judges are assisted in their oversight role by a court appointed monitor whose
qualifications and duties are set out in the CCAA (see ss. 11.7, 11.8 and 23 to 25). The monitor is an independent and impartial
expert, acting as "the eyes and the ears of the court" throughout the proceedings (Essar, at para. 109). The core of the monitor's
role includes providing an advisory opinion to the court as to the fairness of any proposed plan of arrangement and on orders
sought by parties, including the sale of assets and requests for interim financing (see CCAA, s. 23(1)(d) and (i); Sarra, Rescue!
The Companies' Creditors Arrangement Act, at pp-566 and 569).

(3) Appellate Review of Exercises of Discretion by a Supervising Judge

53 A high degree of deference is owed to discretionary decisions made by judges supervising CCAA proceedings. As such,
appellate intervention will only be justified if the supervising judge erred in principle or exercised their discretion unreasonably
(see Grant Forest Products Inc. v. Toronto-Dominion Bank, 2015 ONCA 570, 387 D.L.R. (4th) 426 (Ont. C.A.), at para. 98;
Bridging Finance Inc. v. Béton Brunet 2001 inc., 2017 QCCA 138, 44 C.B.R. (6th) 175 (C.A. Que.), at para. 23). Appellate
courts must be careful not to substitute their own discretion in place of the supervising judge's (New Skeena Forest Products
Inc., Re, 2005 BCCA 192, 39 B.C.L.R. (4th) 338 (B.C. C.A.), at para. 20).

54 This deferential standard of review accounts for the fact that supervising judges are steeped in the intricacies of the
CCAA proceedings they oversee. In this respect, the comments of Tysoe J.A. in Edgewater Casino Inc., Re, 2009 BCCA 40,
308 D.L.R. (4th) 339 (B.C. C.A.) ("Re Edgewater Casino Inc.), at para. 20, are apt:

... one of the principal functions of the judge supervising the CCAA proceeding is to attempt to balance the interests of
the various stakeholders during the reorganization process, and it will often be inappropriate to consider an exercise of
discretion by the supervising judge in isolation of other exercises of discretion by the judge in endeavoring to balance
the various interests. ... CCAA proceedings are dynamic in nature and the supervising judge has intimate knowledge of
the reorganization process. The nature of the proceedings often requires the supervising judge to make quick decisions
in complicated circumstances.

55  With the foregoing in mind, we turn to the issues on appeal.
B. Callidus Should Not Be Permitted to Vote on Its New Plan

56 A creditor can generally vote on a plan of arrangement or compromise that affects its rights, subject to any specific
provisions of the CCAA that may restrict its voting rights (e.g., s. 22(3)), or a proper exercise of discretion by the supervising
judge to constrain or bar the creditor's right to vote. We conclude that one such constraint arises from s. 11 of the CCAA, which
provides supervising judges with the discretion to bar a creditor from voting where the creditor is acting for an improper purpose.
Supervising judges are best-placed to determine whether this discretion should be exercised in a particular case. In our view,
the supervising judge here made no error in exercising his discretion to bar Callidus from voting on the New Plan.

(1) Parameters of Creditors' Right to Vote on Plans of Arrangement

57  Creditor approval of any plan of arrangement or compromise is a key feature of the CCA4, as is the supervising judge's
oversight of that process. Where a plan is proposed, an application may be made to the supervising judge to order a creditors'
meeting to vote on the proposed plan (CCAA4, ss. 4 and 5). The supervising judge has the discretion to determine whether
to order the meeting. For the purposes of voting at a creditors' meeting, the debtor company may divide the creditors into
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Related Abridgment Classifications
Tax
I General principles

1.7 Tax claims in bankruptcy proceedings
Tax
IIT Goods and Services Tax [GST] and Harmonized Sales Tax [HST]

II1.12 Collection and remittance

[11.12.b GST/HST held in trust

Headnote
Tax --- Goods and Services Tax — Collection and remittance — GST held in trust
Debtor owed Crown under Excise Tax Act (ETA) for unremitted GST — Debtor sought relief under Companies' Creditors
Arrangement Act (CCAA)— Under order of BC Supreme Court, amount of GST debt was placed in trust account and remaining
proceeds of sale of assets paid to major secured creditor — Debtor's application for partial lifting of stay of proceedings to
assign itself into bankruptcy was granted, while Crown's application for payment of tax debt was dismissed — Crown's appeal
to BC Court of Appeal was allowed — Creditor appealed to Supreme Court of Canada — Appeal allowed — Analysis of ETA
and CCAA yielded conclusion that CCAA provides that statutory deemed trusts do not apply, and that Parliament did not intend
to restore Crown's deemed trust priority in GST claims under CCAA when it amended ETA in 2000 — Parliament had moved
away from asserting priority for Crown claims under both CCAA and Bankruptcy and Insolvency Act (BIA), and neither statute
provided for preferred treatment of GST claims — Giving Crown priority over GST claims during CCAA proceedings but not
in bankruptcy would reduce use of more flexible and responsive CCAA regime — Parliament likely inadvertently succumbed
to drafting anomaly — Section 222(3) of ETA could not be seen as having impliedly repealed s. 18.3 of CCAA by its subsequent
passage, given recent amendments to CCAA — Court had discretion under CCAA to construct bridge to liquidation under BIA,
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Ted Leroy Trucking [Century Services] Ltd., Re, 2010 SCC 60, 2010 CSC 60, 2010...
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studying the BI/A's predecessor bill, C-22, seemed to accept expert testimony that the B/A's new reorganization scheme would
shortly supplant the CCAA, which could then be repealed, with commercial insolvency and bankruptcy being governed by
a single statute (Minutes of Proceedings and Evidence of the Standing Committee on Consumer and Corporate Affairs and
Government Operations, Issue No. 15, October 3, 1991, at pp. 15:15-15:16).

21 In retrospect, this conclusion by the House of Commons committee was out of step with reality. It overlooked
the renewed vitality the CCAA enjoyed in contemporary practice and the advantage that a flexible judicially supervised
reorganization process presented in the face of increasingly complex reorganizations, when compared to the stricter rules-
based scheme contained in the BIA4. The "flexibility of the CCAA [was seen as] a great benefit, allowing for creative and
effective decisions" (Industry Canada, Marketplace Framework Policy Branch, Report on the Operation and Administration of
the Bankruptcy and Insolvency Act and the Companies' Creditors Arrangement Act (2002), at p. 41). Over the past three decades,
resurrection of the CCAA has thus been the mainspring of a process through which, one author concludes, "the legal setting for
Canadian insolvency restructuring has evolved from a rather blunt instrument to one of the most sophisticated systems in the
developed world" (R. B. Jones, "The Evolution of Canadian Restructuring: Challenges for the Rule of Law", in J. P. Sarra, ed.,
Annual Review of Insolvency Law 2005 (2006), 481, at p. 481).

22 While insolvency proceedings may be governed by different statutory schemes, they share some commonalities. The
most prominent of these is the single proceeding model. The nature and purpose of the single proceeding model are described
by Professor Wood in Bankruptcy and Insolvency Law:

They all provide a collective proceeding that supersedes the usual civil process available to creditors to enforce their claims.
The creditors' remedies are collectivized in order to prevent the free-for-all that would otherwise prevail if creditors were
permitted to exercise their remedies. In the absence of a collective process, each creditor is armed with the knowledge that
if they do not strike hard and swift to seize the debtor's assets, they will be beat out by other creditors. [pp. 2-3]

The single proceeding model avoids the inefficiency and chaos that would attend insolvency if each creditor initiated
proceedings to recover its debt. Grouping all possible actions against the debtor into a single proceeding controlled in a single
forum facilitates negotiation with creditors because it places them all on an equal footing, rather than exposing them to the
risk that a more aggressive creditor will realize its claims against the debtor's limited assets while the other creditors attempt
a compromise. With a view to achieving that purpose, both the CCAA4 and the B/4 allow a court to order all actions against a
debtor to be stayed while a compromise is sought.

23 Another point of convergence of the CCAA4 and the B/A relates to priorities. Because the CCAA is silent about what
happens if reorganization fails, the B/4 scheme of liquidation and distribution necessarily supplies the backdrop for what will
happen if a CCAA reorganization is ultimately unsuccessful. In addition, one of the important features of legislative reform
of both statutes since the enactment of the B/4 in 1992 has been a cutback in Crown priorities (S.C. 1992, c. 27, s. 39; S.C.
1997, c. 12, ss. 73 and 125; S.C. 2000, c. 30, s. 148; S.C. 2005, c. 47, ss. 69 and 131; S.C. 2009, c. 33, ss. 25 and 29; see
also Alternative granite & marbre inc., Re, 2009 SCC 49, [2009] 3 S.C.R. 286, [2009] G.S.T.C. 154 (S.C.C.); Quebec (Deputy
Minister of Revenue) c. Rainville (1979), [1980] 1 S.C.R. 35 (S.C.C.); Proposed Bankruptcy Act Amendments: Report of the
Advisory Committee on Bankruptcy and Insolvency (1986)).

24 With parallel CCA4 and BIA restructuring schemes now an accepted feature of the insolvency law landscape, the
contemporary thrust of legislative reform has been towards harmonizing aspects of insolvency law common to the two statutory
schemes to the extent possible and encouraging reorganization over liquidation (see An Act to establish the Wage Earner
Protection Program Act, to amend the Bankruptcy and Insolvency Act and the Companies' Creditors Arrangement Act and to
make consequential amendments to other Acts, S.C. 2005, c. 47; Gauntlet Energy Corp., Re, 2003 ABQB 894, [2003] G.S.T.C.
193, 30 Alta. L.R. (4th) 192 (Alta. Q.B.), at para. 19).

25  Mindful of the historical background of the CCAA4 and B/4, I now turn to the first question at issue.

3.2 GST Deemed Trust Under the CCAA
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58 CCAA decisions are often based on discretionary grants of jurisdiction. The incremental exercise of judicial discretion
in commercial courts under conditions one practitioner aptly describes as "the hothouse of real-time litigation" has been the
primary method by which the CCA4 has been adapted and has evolved to meet contemporary business and social needs (see
Jones, at p. 484).

59  Judicial discretion must of course be exercised in furtherance of the CCAA's purposes. The remedial purpose I referred
to in the historical overview of the Act is recognized over and over again in the jurisprudence. To cite one early example:

The legislation is remedial in the purest sense in that it provides a means whereby the devastating social and economic
effects of bankruptcy or creditor initiated termination of ongoing business operations can be avoided while a court-
supervised attempt to reorganize the financial affairs of the debtor company is made.

(Nova Metal Products Inc. v. Comiskey (Trustee of) (1990), 41 O.A.C. 282 (Ont. C.A.), at para. 57, per Doherty J.A.,
dissenting)

60 Judicial decision making under the CCAA takes many forms. A court must first of all provide the conditions under
which the debtor can attempt to reorganize. This can be achieved by staying enforcement actions by creditors to allow the
debtor's business to continue, preserving the status quo while the debtor plans the compromise or arrangement to be presented to
creditors, and supervising the process and advancing it to the point where it can be determined whether it will succeed (see, e.g.,
Hongkong Bank of Canada v. Chef Ready Foods Ltd. (1990), 51 B.C.L.R. (2d) 84 (B.C. C.A.), at pp. 88-89; Pacific National
Lease Holding Corp., Re (1992), 19 B.C.A.C. 134 (B.C. C.A. [In Chambers]), at para. 27). In doing so, the court must often
be cognizant of the various interests at stake in the reorganization, which can extend beyond those of the debtor and creditors
to include employees, directors, shareholders, and even other parties doing business with the insolvent company (see, e.g.,
Canadian Airlines Corp., Re, 2000 ABQB 442, 84 Alta. L.R. (3d) 9 (Alta. Q.B.), at para. 144, per Paperny J. (as she then was);
Air Canada, Re (2003), 42 C.B.R. (4th) 173 (Ont. S.C.J. [Commercial List]), at para. 3; Air Canada, Re [2003 CarswellOnt
4967 (Ont. S.C.J. [Commercial List])], 2003 CanLII 49366, at para. 13, per Farley J.; Sarra, Creditor Rights, at pp. 181-92
and 217-26). In addition, courts must recognize that on occasion the broader public interest will be engaged by aspects of the
reorganization and may be a factor against which the decision of whether to allow a particular action will be weighed (see, e.g.,
Canadian Red Cross Society / Société Canadienne de la Croix Rouge, Re (2000), 19 C.B.R. (4th) 158 (Ont. S.C.J.), at para. 2,
per Blair J. (as he then was); Sarra, Creditor Rights, at pp. 195-214).

61 When large companies encounter difficulty, reorganizations become increasingly complex. CCAA courts have been called
upon to innovate accordingly in exercising their jurisdiction beyond merely staying proceedings against the debtor to allow
breathing room for reorganization. They have been asked to sanction measures for which there is no explicit authority in the
CCAA. Without exhaustively cataloguing the various measures taken under the authority of the CCAA, it is useful to refer briefly
to a few examples to illustrate the flexibility the statute affords supervising courts.

62  Perhaps the most creative use of CCAA authority has been the increasing willingness of courts to authorize post-filing
security for debtor in possession financing or super-priority charges on the debtor's assets when necessary for the continuation
of the debtor's business during the reorganization (see, e.g., Skydome Corp., Re (1998), 16 C.B.R. (4th) 118 (Ont. Gen. Div.
[Commercial List]); United Used Auto & Truck Parts Ltd., Re, 2000 BCCA 146, 135 B.C.A.C. 96 (B.C. C.A.), aff'g (1999),
12 C.B.R. (4th) 144 (B.C. S.C. [In Chambers]); and generally, J. P. Sarra, Rescue! The Companies' Creditors Arrangement Act
(2007), at pp. 93-115). The CCAA has also been used to release claims against third parties as part of approving a comprehensive
plan of arrangement and compromise, even over the objections of some dissenting creditors (see Metcalfe & Mansfield). As well,
the appointment of a Monitor to oversee the reorganization was originally a measure taken pursuant to the CCAA's supervisory
authority; Parliament responded, making the mechanism mandatory by legislative amendment.

63 Judicial innovation during CCAA proceedings has not been without controversy. At least two questions it raises are
directly relevant to the case at bar: (1) what are the sources of a court's authority during CCAA4 proceedings? (2) what are the
limits of this authority?
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64 The first question concerns the boundary between a court's statutory authority under the CCAA4 and a court's residual
authority under its inherent and equitable jurisdiction when supervising a reorganization. In authorizing measures during CCAA4
proceedings, courts have on occasion purported to rely upon their equitable jurisdiction to advance the purposes of the Act or
their inherent jurisdiction to fill gaps in the statute. Recent appellate decisions have counselled against purporting to rely on
inherent jurisdiction, holding that the better view is that courts are in most cases simply construing the authority supplied by
the CCAA itself (see, e.g., Skeena Cellulose Inc., Re, 2003 BCCA 344, 13 B.C.L.R. (4th) 236 (B.C. C.A.), at paras. 45-47, per
Newbury J.A.; Stelco Inc. (Re) (2005), 75 O.R. (3d) 5 (Ont. C.A.), paras. 31-33, per Blair J.A.).

65 I agree with Justice Georgina R. Jackson and Professor Janis Sarra that the most appropriate approach is a hierarchical
one in which courts rely first on an interpretation of the provisions of the CCAA text before turning to inherent or equitable
jurisdiction to anchor measures taken in a CCAA proceeding (see G. R. Jackson and J. Sarra, "Selecting the Judicial Tool to
get the Job Done: An Examination of Statutory Interpretation, Discretionary Power and Inherent Jurisdiction in Insolvency
Matters", in J. P. Sarra, ed., Annual Review of Insolvency Law 2007 (2008), 41, at p. 42). The authors conclude that when
given an appropriately purposive and liberal interpretation, the CCA4A will be sufficient in most instances to ground measures
necessary to achieve its objectives (p. 94).

66  Having examined the pertinent parts of the CCAA4 and the recent history of the legislation, I accept that in most instances
the issuance of an order during CCAA proceedings should be considered an exercise in statutory interpretation. Particularly
noteworthy in this regard is the expansive interpretation the language of the statute at issue is capable of supporting.

67  The initial grant of authority under the CCA4 empowered a court "where an application is made under this Act in respect
of a company ... on the application of any person interested in the matter ..., subject to this Act, [to] make an order under this
section" (CCAA, s. 11(1)). The plain language of the statute was very broad.

68 In this regard, though not strictly applicable to the case at bar, I note that Parliament has in recent amendments changed
the wording contained in s. 11(1), making explicit the discretionary authority of the court under the CCAA. Thus in s. 11 of
the CCAA as currently enacted, a court may, "subject to the restrictions set out in this Act, ... make any order that it considers
appropriate in the circumstances" (S.C. 2005, c. 47, s. 128). Parliament appears to have endorsed the broad reading of CCAA
authority developed by the jurisprudence.

69 The CCAA also explicitly provides for certain orders. Both an order made on an initial application and an order on
subsequent applications may stay, restrain, or prohibit existing or new proceedings against the debtor. The burden is on the
applicant to satisfy the court that the order is appropriate in the circumstances and that the applicant has been acting in good
faith and with due diligence (CCAA4, ss. 11(3), (4) and (6)).

70 The general language of the CCAA should not be read as being restricted by the availability of more specific orders.
However, the requirements of appropriateness, good faith, and due diligence are baseline considerations that a court should
always bear in mind when exercising CCAA authority. Appropriateness under the CCA4 is assessed by inquiring whether the
order sought advances the policy objectives underlying the CCAA4. The question is whether the order will usefully further
efforts to achieve the remedial purpose of the CC44 — avoiding the social and economic losses resulting from liquidation of
an insolvent company. I would add that appropriateness extends not only to the purpose of the order, but also to the means it
employs. Courts should be mindful that chances for successful reorganizations are enhanced where participants achieve common
ground and all stakeholders are treated as advantageously and fairly as the circumstances permit.

71 It is well-established that efforts to reorganize under the CCAA can be terminated and the stay of proceedings against
the debtor lifted if the reorganization is "doomed to failure" (see Chef Ready, at p. 88; Philip's Manufacturing Ltd., Re (1992),
9 C.B.R. (3d) 25 (B.C. C.A.), at paras. 6-7). However, when an order is sought that does realistically advance the CCAA4's
purposes, the ability to make it is within the discretion of a CCA4 court.

72 The preceding discussion assists in determining whether the court had authority under the CCAA4 to continue the stay of
proceedings against the Crown once it was apparent that reorganization would fail and bankruptcy was the inevitable next step.
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Steel company S Inc. applied for protection under Companies' Creditors Arrangement Act ("CCAA") on January 29, 2004 —
Union locals moved to rescind initial order and dismiss initial application of S Inc. and its subsidiaries on ground S Inc. was not
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5 The Monitor did not file a report as to this question of insolvency as it properly advised that it wished to take a neutral
role. I understand however, that it did provide some assistance in the preparation of Exhibit C to Hap Steven's affidavit.

6  IfI determine in this motion that Stelco is not insolvent, then the initial order would be set aside. See Montreal Trust Co.
of Canada v. Timber Lodge Ltd. (1992), 15 C.B.R. (3d) 14 (P.E.I. C.A.). The onus is on Stelco as I indicated in my January
29, 2004 endorsement.

7  S.2 ofthe CCAA defines "debtor company" as:
"debtor company" means any company that:
(a) is bankrupt or insolvent;

(b) has committed an act of bankruptcy within the meaning of Bankruptcy and Insolvency Act ["BIA"] or deemed
insolvent within the meaning of the Winding-Up and Restructuring Act, whether or not proceedings in respect of the
company have been taken under either of those Acts;

(c) has made an authorized assignment against which a receiving order has been made under the Bankruptcy and
Insolvency Act; or

(d) is in the course of being wound-up under the Winding-Up and Restructuring Act because the company is insolvent.

8 Counsel for the Existing Stelco Lenders and the DIP Lenders posited that Stelco would be able to qualify under (b) in
light of the fact that as of January 29, 2004 whether or not it was entitled to receive the CCAA protection under (a) as being
insolvent, it had ceased to pay its pre-filing debts. I would merely observe as I did at the time of the hearing that I do not find
this argument attractive in the least. The most that could be said for that is that such game playing would be ill advised and in
my view would not be rewarded by the exercise of judicial discretion to allow such an applicant the benefit of a CCAA stay and
other advantages of the procedure for if it were capriciously done where there is not reasonable need, then such ought not to be
granted. However, I would point out that if a corporation did capriciously do so, then one might well expect a creditor-initiated
application so as to take control of the process (including likely the ouster of management including directors who authorized
such unnecessary stoppage); in such a case, while the corporation would not likely be successful in a corporation application,
it is likely that a creditor application would find favour of judicial discretion.

9  This judicial discretion would be exercised in the same way generally as is the case where s. 43(7) of the BIA comes into
play whereby a bankruptcy receiving order which otherwise meets the test may be refused. See Kenwood Hills Development
Inc., Re (1995), 30 C.B.R. (3d) 44 (Ont. Bktcy.) where at p. 45 I observed:

The discretion must be exercised judicially based on credible evidence; it should be used according to common sense and
justice and in a manner which does not result in an injustice: See Re Churchill Forest Industries (Manitoba) Ltd. (1971),
16 C.B.R. (NS) 158 (Man. Q.B.).

10 Anderson J. in MTM Electric Co., Re (1982), 42 C.B.R. (N.S.) 29 (Ont. Bktcy.) at p. 30 declined to grant a bankruptcy
receiving order for the eminently good sense reason that it would be counterproductive: "Having regard for the value of the
enterprise and having regard to the evidence before me, I think it far from clear that a receiving order would confer a benefit
on anyone." This common sense approach to the judicial exercise of discretion may be contrasted by the rather more puzzling
approach in TDM Software Systems Inc., Re (1986), 60 C.B.R. (N.S.) 92 (Ont. S.C.).

11  The Union, supported by the International United Steel Workers of America ("International"), indicated that if certain of
the obligations of Stelco were taken into account in the determination of insolvency, then a very good number of large Canadian
corporations would be able to make an application under the CCAA. I am of the view that this concern can be addressed as
follows. The test of insolvency is to be determined on its own merits, not on the basis that an otherwise technically insolvent
corporation should not be allowed to apply. However, if a technically insolvent corporation were to apply and there was no
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material advantage to the corporation and its stakeholders (in other words, a pressing need to restructure), then one would
expect that the court's discretion would be judicially exercised against granting CCAA protection and ancillary relief. In the
case of Stelco, it is recognized, as discussed above, that it is in crisis and in need of restructuring - which restructuring, if it is
insolvent, would be best accomplished within a CCAA proceeding. Further, I am of the view that the track record of CCAA
proceedings in this country demonstrates a healthy respect for the fundamental concerns of interested parties and stakeholders.
I have consistently observed that much more can be achieved by negotiations outside the courtroom where there is a reasonable
exchange of information, views and the exploration of possible solutions and negotiations held on a without prejudice basis than
likely can be achieved by resorting to the legal combative atmosphere of the courtroom. A mutual problem requires a mutual
solution. The basic interest of the CCAA is to rehabilitate insolvent corporations for the benefit of all stakeholders. To do this,
the cause(s) of the insolvency must be fixed on a long term viable basis so that the corporation may be turned around. It is not
achieved by positional bargaining in a tug of war between two parties, each trying for a larger slice of a defined size pie; it
may be achieved by taking steps involving shorter term equitable sacrifices and implementing sensible approaches to improve
productivity to ensure that the pie grows sufficiently for the long term to accommodate the reasonable needs of the parties.

12 It appears that it is a given that the Sub Applicants are in fact insolvent. The question then is whether Stelco is insolvent.

13 There was a question as to whether Stelco should be restricted to the material in its application as presented to the Court
on January 29, 2004. I would observe that CCAA proceedings are not in the nature of the traditional adversarial lawsuit usually
found in our courtrooms. It seems to me that it would be doing a disservice to the interest of the CCAA to artificially keep the
Court in the dark on such a question. Presumably an otherwise deserving "debtor company" would not be allowed access to a
continuing CCAA proceeding that it would be entitled to merely because some potential evidence were excluded for traditional
adversarial technical reasons. I would point out that in such a case, there would be no prohibition against such a corporation
reapplying (with the additional material) subsequently. In such a case, what would be the advantage for anyone of a "pause"
before being able to proceed under the rehabilitative process under the CCAA. On a practical basis, I would note that all too
often corporations will wait too long before applying, at least this was a significant problem in the early 1990s. In Inducon
Development Corp., Re (1991), 8 C.B.R. (3d) 306 (Ont. Gen. Div.), I observed:

Secondly, CCAA is designed to be remedial; it is not, however, designed to be preventative. CCAA should not be the /as?
gasp of a dying company; it should be implemented, if it is to be implemented, at a stage prior to the death throe.

14 It seems to me that the phrase "death throe" could be reasonably replaced with "death spiral". In Cumberland Trading
Inc., Re (1994), 23 C.B.R. (3d) 225 (Ont. Gen. Div. [Commercial List]), I went on to expand on this at p. 228:

I would also observe that all too frequently debtors wait until virtually the last moment, the last moment, or in some cases,
beyond the last moment before even beginning to think about reorganizational (and the attendant support that any successful
reorganization requires from the creditors). I noted the lamentable tendency of debtors to deal with these situations as
"last gasp" desperation moves in Re Inducon Development Corp. (1992), 8 C.B.R. (3d) 308 (Ont. Gen. Div.). To deal with
matters on this basis minimizes the chances of success, even if "success" may have been available with earlier spade work.

15  Thave not been able to find in the CCAA reported cases any instance where there has been an objection to a corporation
availing itself of the facilities of the CCAA on the basis of whether the corporation was insolvent. Indeed, as indicated above,
the major concern here has been that an applicant leaves it so late that the timetable of necessary steps may get impossibly
compressed. That is not to say that there have not been objections by parties opposing the application on various other grounds.
Prior to the 1992 amendments, there had to be debentures (plural) issued pursuant to a trust deed; I recall that in Nova Metal
Products Inc. v. Comiskey (Trustee of) (1990), 1 C.B.R. (3d) 101, 1 O.R. (3d) 289 (Ont. C.A.), the initial application was
rejected in the morning because there had only been one debenture issued but another one was issued prior to the return to court
that afternoon. This case stands for the general proposition that the CCAA should be given a large and liberal interpretation. I
should note that there was in Enterprise Capital Management Inc. v. Semi-Tech Corp. (1999), 10 C.B.R. (4th) 133 (Ont. S.C.J.
[Commercial List]) a determination that in a creditor application, the corporation was found not to be insolvent, but see below
as to BIA test (c) my views as to the correctness of this decision.
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16  In Lehndorff General Partner Ltd., Re (1993), 17 C.B.R. (3d) 24 (Ont. Gen. Div. [Commercial List]) I observed at p. 32:

One of the purposes of the CCAA is to facilitate ongoing operations of a business where its assets have a greater value as
part of an integrated system than individually. The CCAA facilitates reorganization of a company where the alternative,
sale of the property piecemeal, is likely to yield far less satisfaction to the creditors.

17 In Anvil Range Mining Corp., Re (2002), 34 C.B.R. (4th) 157 (Ont. C.A.), the court stated to the same effect:

The second submission is that the plan is contrary to the purposes of the CCAA. Courts have recognized that the purpose
of the CCAA is to enable compromises to be made for the common benefit of the creditors and the company and to keep
the company alive and out of the hands of liquidators.

18 Encompassed in this is the concept of saving employment if a restructuring will result in a viable enterprise. See Diemaster
Tool Inc. v. Skvortsoff (Trustee of) (1991), 3 C.B.R. (3d) 133 (Ont. Gen. Div.). This concept has been a continuing thread in
CCAA cases in this jurisdiction stretching back for at least the past 15 years, if not before.

19 I would also note that the jurisprudence and practical application of the bankruptcy and insolvency regime in place in
Canada has been constantly evolving. The early jails of what became Canada were populated to the extent of almost half their
capacity by bankrupts. Rehabilitation and a fresh start for the honest but unfortunate debtor came afterwards. Most recently, the
Bankruptcy Act was revised to the BIA in 1992 to better facilitate the rehabilitative aspect of making a proposal to creditors. At
the same time, the CCAA was amended to eliminate the threshold criterion of there having to be debentures issued under a trust
deed (this concept was embodied in the CCAA upon its enactment in 1933 with a view that it would only be large companies
with public issues of debt securities which could apply). The size restriction was continued as there was now a threshold criterion
of at least $5 million of claims against the applicant. While this restriction may appear discriminatory, it does have the practical
advantage of taking into account that the costs (administrative costs including professional fees to the applicant, and indeed to
the other parties who retain professionals) is a significant amount, even when viewed from the perspective of $5 million. These
costs would be prohibitive in a smaller situation. Parliament was mindful of the time horizons involved in proposals under BIA
where the maximum length of a proceeding including a stay is six months (including all possible extensions) whereas under
CCAA, the length is in the discretion of the court judicially exercised in accordance with the facts and the circumstances of the
case. Certainly sooner is better than later. However, it is fair to observe that virtually all CCAA cases which proceed go on for
over six months and those with complexity frequently exceed a year.

20  Restructurings are not now limited in practical terms to corporations merely compromising their debts with their creditors
in a balance sheet exercise. Rather there has been quite an emphasis recently on operational restructuring as well so that the
emerging company will have the benefit of a long term viable fix, all for the benefit of stakeholders. See Sklar-Peppler Furniture
Corp. v. Bank of Nova Scotia (1991), 8 C.B.R. (3d) 312 (Ont. Gen. Div.) at p. 314 where Borins J. states:

The proposed plan exemplifies the policy and objectives of the Act as it proposes a regime for the court-supervised re-
organization for the Applicant company intended to avoid the devastating social and economic effects of a creditor-initiated
termination of its ongoing business operations and enabling the company to carry on its business in a manner in which
it is intended to cause the least possible harm to the company, its creditors, its employees and former employees and the
communities in which its carries on and carried on its business operations.

21 The CCAA does not define "insolvent" or "insolvency". Houlden & Morawetz, The 2004 Annotated Bankruptcy and
Insolvency Act (Toronto, Carswell; 2003) at p. 1107 (N5) states:

In interpreting "debtor company", reference must be had to the definition of "insolvent person" in s. 2(1) of the Bankruptcy
and Insolvency Act . . .

To be able to use the Act, a company must be bankrupt or insolvent: Reference re Companies' Creditors Arrangement Act
(Canada), 16 C.B.R. 1, [1934] S.C.R. 659, [1934] 4 D.L.R. 75. The company must, in its application, admit its insolvency.
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22 It appears to have become fairly common practice for applicants and others when reference is made to insolvency in the
context of the CCAA to refer to the definition of "insolvent person" in the BIA. That definition is as follows:

s.2(1) ...

"insolvent person" means a person who is not bankrupt and who resides, carries on business or has property in Canada,
and whose liability to creditors provable as claims under this Act amount to one thousand dollars, and

(a) who is for any reason unable to meet his obligations as they generally become due,

(b) who has ceased paying his current obligations in the ordinary course of business as they generally become
due, or

(c) the aggregate of whose property is not, at a fair valuation, sufficient, or, if disposed of at a fairly conducted
sale under legal process, would not be sufficient to enable payment of all his obligations, due and accruing due.

23 Stelco acknowledges that it does not meet the test of (b); however, it does assert that it meets the test of both (a) and (c).
In addition, however, Stelco also indicates that since the CCAA does not have a reference over to the BIA in relation to the (a)
definition of "debtor company" as being a company that is "(a) bankrupt or insolvent", then this term of "insolvent" should be
given the meaning that the overall context of the CCAA requires. See the modern rule of statutory interpretation which directs
the court to take a contextual and purposive approach to the language of the provision at issue as illustrated by Bell ExpressVu
Ltd. Partnership v. Rex, [2002] 2 S.C.R. 559 (S.C.C.) at p. 580:

Today there is only one principle or approach, namely the words of an Act are to be read in their entire context and in
their grammatical and ordinary sense harmoniously with the scheme of the Act, the object of the Act, and the intention
of Parliament.

24 I note in particular that the (b), (c) and (d) aspects of the definition of "debtor company" all refer to other statutes,
including the BIA; (a) does not. S. 12 of the CCAA defines "claims" with reference over to the BIA (and otherwise refers to the
BIA and the Winding-Up and Restructuring Act). It seems to me that there is merit in considering that the test for insolvency
under the CCAA may differ somewhat from that under the BIA, so as to meet the special circumstances of the CCAA and
those corporations which would apply under it. In that respect, I am mindful of the above discussion regarding the time that
is usually and necessarily (in the circumstances) taken in a CCAA reorganization restructuring which is engaged in coming
up with a plan of compromise and arrangement. The BIA definition would appear to have been historically focussed on the
question of bankruptcy - and not reorganization of a corporation under a proposal since before 1992, secured creditors could not
be forced to compromise their claims, so that in practice there were no reorganizations under the former Bankruptcy Act unless
all secured creditors voluntarily agreed to have their secured claims compromised. The BIA definition then was essentially
useful for being a pre-condition to the "end" situation of a bankruptcy petition or voluntary receiving order where the upshot
would be a realization on the bankrupt's assets (not likely involving the business carried on - and certainly not by the bankrupt).
Insolvency under the BIA is also important as to the Paulian action events (eg., fraudulent preferences, settlements) as to the
conduct of the debtor prior to the bankruptcy; similarly as to the question of provincial preference legislation. Reorganization
under a plan or proposal, on the contrary, is with a general objective of the applicant continuing to exist, albeit that the CCAA
may also be used to have an orderly disposition of the assets and undertaking in whole or in part.

25 It seems to me that given the time and steps involved in a reorganization, and the condition of insolvency perforce
requires an expanded meaning under the CCAA. Query whether the definition under the BIA is now sufficient in that light for
the allowance of sufficient time to carry through with a realistically viable proposal within the maximum of six months allowed
under the BIA? I think it sufficient to note that there would not be much sense in providing for a rehabilitation program of
restructuring/reorganization under either statute if the entry test was that the applicant could not apply until a rather late stage
of its financial difficulties with the rather automatic result that in situations of complexity of any material degree, the applicant
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would not have the financial resources sufficient to carry through to hopefully a successful end. This would indeed be contrary
to the renewed emphasis of Parliament on "rescues" as exhibited by the 1992 and 1997 amendments to the CCAA and the BIA.

26 Allow me now to examine whether Stelco has been successful in meeting the onus of demonstrating with credible
evidence on a common sense basis that it is insolvent within the meaning required by the CCAA in regard to the interpretation
of "debtor company" in the context and within the purpose of that legislation. To a similar effect, see PWA Corp. v. Gemini
Group Automated Distribution Systems Inc. (1993), 103 D.L.R. (4th) 609 (Ont. C.A.), leave to appeal to S.C.C. dismissed
[(1993), 49 C.P.R. (3d) ix (S.C.C.)] wherein it was determined that the trial judge was correct in holding that a party was not
insolvent and that the statutory definition of insolvency pursuant to the BIA definition was irrelevant to determine that issue,
since the agreement in question effectively provided its own definition by implication. It seems to me that the CCAA test of
insolvency advocated by Stelco and which I have determined is a proper interpretation is that the BIA definition of (a), (b) or (c)
of insolvent person is acceptable with the caveat that as to (a), a financially troubled corporation is insolvent if it is reasonably
expected to run out of liquidity within reasonable proximity of time as compared with the time reasonably required to implement
a restructuring. That is, there should be a reasonable cushion, which cushion may be adjusted and indeed become in effect an
encroachment depending upon reasonable access to DIP between financing. In the present case, Stelco accepts the view of the
Union's affiant, Michael Mackey of Deloitte and Touche that it will otherwise run out of funding by November 2004.

27  On that basis, allow me to determine whether Stelco is insolvent on the basis of (i) what I would refer to as the CCAA
test as described immediately above, (ii) BIA test (a) or (iii) BIA test (c). In doing so, I will have to take into account the
fact that Stephen, albeit a very experienced and skilled person in the field of restructurings under the CCAA, unfortunately
did not appreciate that the material which was given to him in Exhibit E to his affidavit was modified by the caveats in the
source material that in effect indicated that based on appraisals, the fair value of the real assets acquired was in excess of the
purchase price for two of the U.S. comparators. Therefore the evidence as to these comparators is significantly weakened. In
addition at Q. 175-177 in his cross examination, Stephen acknowledged that it was reasonable to assume that a purchaser would
"take over some liabilities, some pension liabilities and OPEB liabilities, for workers who remain with the plant." The extent
of that assumption was not explored; however, I do note that there was acknowledgement on the part of the Union that such an
assumption would also have a reciprocal negative effect on the purchase price.

28 The BIA tests are disjunctive so that anyone meeting any of these tests is determined to be insolvent: see Optical Recording
Laboratories Inc., Re (1990), 75 D.L.R. (4th) 747 (Ont. C.A.) at p. 756; Viteway Natural Foods Ltd., Re (1986), 63 C.B.R.
(N.S.) 157 (B.C. S.C.) atp. 161. Thus, if I determine that Stelco is insolvent on any one of these tests, then it would be a "debtor
company" entitled to apply for protection under the CCAA.

29  In my view, the Union's position that Stelco is not insolvent under BIA (a) because it has not entirely used up its cash and
cash facilities (including its credit line), that is, it is not yet as of January 29, 2004 run out of liquidity conflates inappropriately
the (a) test with the (b) test. The Union's view would render the (a) test necessarily as being redundant. See R. v. Proulx, [2000]
1 S.C.R. 61 (S.C.C.) at p. 85 for the principle that no legislative provision ought to be interpreted in a manner which would
"render it mere surplusage." Indeed the plain meaning of the phrase "unable to meet his obligations as they generally become
due" requires a construction of test (a) which permits the court to take a purposive assessment of a debtor's ability to meet his
future obligations. See King Petroleum Ltd., Re (1978), 29 C.B.R. (N.S.) 76 (Ont. S.C.) where Steele J. stated at p. 80:

With respect to cl. (a), it was argued that at the time the disputed payments were made the company was able to meet
its obligations as they generally became due because no major debts were in fact due at that time. This was premised on
the fact that the moneys owed to Imperial Oil were not due until 10 days after the receipt of the statements and that the
statements had not then been received. I am of the opinion that this is not a proper interpretation of cl. (a). Clause (a)
speaks in the present and future tenses and not in the past. 1 am of the opinion that the company was an "insolvent person"
within the meaning of cl. (a) because by the very payment-out of the money in question it placed itself in a position that
it was unable to meet its obligations as they would generally become due. In other words, it had placed itself in a position
that it would not be able to pay the obligations that it knew it had incurred and which it knew would become due in the
immediate future. [Emphasis added.]
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Act, R.S.0. 1990, c. C-43; Re plan of compromise in respect of LEHNDORFF GENERAL
PARTNER LTD. (in its own capacity and in its capacity as general partner of LEHNDORFF
UNITED PROPERTIES (CANADA), LEHNDORFF PROPERTIES (CANADA)
and LEHNDORFF PROPERTIES (CANADA) II) and in respect of certain of their
nominees LEHNDORFF UNITED PROPERTIES (CANADA) LTD., LEHNDORFF
CANADIAN HOLDINGS LTD., LEHNDORFF CANADIAN HOLDINGS II LTD.,
BAYTEMP PROPERTIES LIMITED and 102 BLOOR STREET WEST LIMITED
and in respect of THG LEHNDORFF VERMOGENSVERWALTUNG GmbH (in its
capacity as limited partner of LEHNDORFF UNITED PROPERTIES (CANADA))
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Heard: December 24, 1992
Judgment: January 6, 1993
Docket: Doc. B366/92

Counsel: Alfred Apps, Robert Harrison and Melissa J. Kennedy , for applicants.
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Subject: Corporate and Commercial; Insolvency
Related Abridgment Classifications
Bankruptcy and insolvency
XIX Companies' Creditors Arrangement Act

XIX.2 Initial application

XIX.2.a Grant and length of stay

Headnote
Corporations --- Arrangements and compromises — Under Companies' Creditors Arrangements Act — Arrangements — Effect
of arrangement — Stay of proceedings
Corporations — Arrangements and compromises — Companies' Creditors Arrangement Act — Stay of proceedings — Stay
being granted even where it would affect non-applicants that were not companies within meaning of Act — Business operations
of applicants and non-applicants being so intertwined as to make stay appropriate.
The applicant companies were involved in property development and management and sought the protection of the Companies’
Creditors Arrangement Act ("CCAA") in order that they could present a plan of compromise. They also sought a stay of all
proceedings against the individual company applicants either in their own capacities or because of their interest in a larger group
of companies. Each of the applicant companies was insolvent and had outstanding debentures issued under trust deeds. They
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Re Langley's Ltd., [1938] O.R. 123,[1938] 3 D.L.R. 230 (C.A.) ; Re Keppoch Development Ltd. (1991), 8 C.B.R. (3d) 95 (N.S.
T.D.) . The court will be concerned when major creditors have not been alerted even in the most minimal fashion (Re Inducon
Development Corp. (1992), 8 C.B.R. (3d) 306 (Ont. Gen. Div.) at p. 310). The application was either supported or not opposed.

4  "Instant" debentures are now well recognized and respected by the courts: see Re United Maritime Fishermen Co-operative
(1988), 67 C.B.R. (N.S.) 44 (N.B. Q.B.), at pp. 55-56, varied on reconsideration (1988), 68 C.B.R. (N.S.) 170 (N.B. Q.B.),
reversed on different grounds (1988), 69 C.B.R. (N.S.) 161 (N.B. C.A.), at pp. 165-166; Re Stephanie's Fashions Ltd. (1990),
1 C.B.R. (3d) 248 (B.C. S.C.) at pp. 250-251; Nova Metal Products Inc. v. Comiskey (Trustee of) (sub nom. Elan Corp. v.
Comiskey ) (1990), 1 O.R. (3d) 289, 1 C.B.R. (3d) 101 (C.A.) per Doherty J.A., dissenting on another point, at pp. 306-310
(O.R.); Ultracare Management Inc. v. Zevenberger (Trustee of) (sub nom. Ultracare Management Inc. v. Gammon ) (1990), 1
O.R. (3d) 321 (Gen. Div.) at p. 327. The applicants would appear to me to have met the technical hurdle of s. 3 and as defined
s. 2) of the CCAA in that they are debtor companies since they are insolvent, they have outstanding an issue of debentures
under a trust deed and the compromise or arrangement that is proposed includes that compromise between the applicants and
the holders of those trust deed debentures. I am also satisfied that because of the significant intertwining of the applicants it
would be appropriate to have a consolidated plan. I would also understand that this court (Ontario Court of Justice (General
Division)) is the appropriate court to hear this application since all the applicants except GmbH have their head office or their
chief place of business in Ontario and GmbH, although it does not have a place of business within Canada, does have assets
located within Ontario.

5 The CCAA is intended to facilitate compromises and arrangements between companies and their creditors as an alternative
to bankruptcy and, as such, is remedial legislation entitled to a liberal interpretation. It seems to me that the purpose of the
statute is to enable insolvent companies to carry on business in the ordinary course or otherwise deal with their assets so as to
enable plan of compromise or arrangement to be prepared, filed and considered by their creditors and the court. In the interim, a
judge has great discretion under the CCAA to make order so as to effectively maintain the status quo in respect of an insolvent
company while it attempts to gain the approval of its creditors for the proposed compromise or arrangement which will be to the
benefit of both the company and its creditors. See the preamble to and sections 4, 5, 6, 7, 8 and 11 of the CCAA; Reference re
Companies' Creditors Arrangement Act, [1934] S.C.R. 659 atp. 661, 16 C.B.R. 1,[1934] 4 D.L.R. 75 ; Meridian Developments
Inc. v. Toronto Dominion Bank, [1984] 5 W.W.R. 215 (Alta. Q.B.) at pp. 219-220; Norcen Energy Resources Ltd. v. Oakwood
Petroleums Ltd. (1988), 72 C.B.R. (N.S.) 1, 63 Alta. L.R. (2d) 361 (Q.B.) , at pp. 12-13 (C.B.R.); Quintette Coal Ltd. v. Nippon
Steel Corp. (1990), 2 C.B.R. (3d) 303 (B.C. C.A.), at pp. 310-311, affirming (1990), 2 C.B.R. (3d) 291, 47 B.C.L.R. (2d)
193 (S.C.) , leave to appeal to S.C.C. dismissed (1991), 7 C.B.R. (3d) 164 (S.C.C.) .; Nova Metal Products Inc. v. Comiskey
(Trustee of) , supra, at p. 307 (O.R.); Fine's Flowers v. Fine's Flowers (Creditors of) (1992), 7 O.R. (3d) 193 (Gen. Div.) ,
at p. 199 and "Reorganizations Under The Companies' Creditors Arrangement Act", Stanley E. Edwards (1947) 25 Can. Bar
Rev. 587 at p. 592.

6 The CCAA is intended to provide a structured environment for the negotiation of compromises between a debtor company
and its creditors for the benefit of both. Where a debtor company realistically plans to continue operating or to otherwise deal
with its assets but it requires the protection of the court in order to do so and it is otherwise too early for the court to determine
whether the debtor company will succeed, relief should be granted under the CCAA. see Nova Metal Products Inc. v. Comiskey
(Trustee of) , supra at pp. 297 and 316; Re Stephanie's Fashions Ltd. , supra, at pp. 251-252 and Ultracare Management Inc.
v. Zevenberger (Trustee of) , supra, at p. 328 and p. 330. It has been held that the intention of the CCAA is to prevent any
manoeuvres for positioning among the creditors during the period required to develop a plan and obtain approval of creditors.
Such manoeuvres could give an aggressive creditor an advantage to the prejudice of others who are less aggressive and would
undermine the company's financial position making it even less likely that the plan will succeed: see Meridian Developments
Inc. v. Toronto Dominion Bank , supra, at p. 220 (W.W.R.). The possibility that one or more creditors may be prejudiced should
not affect the court's exercise of its authority to grant a stay of proceedings under the CCAA because this affect is offset by
the benefit to all creditors and to the company of facilitating a reorganization. The court's primary concerns under the CCAA
must be for the debtor and all of the creditors: see Quintette Coal Ltd. v. Nippon Steel Corp. , supra, at pp. 108-110; Hongkong
Bank of Canada v. Chef Ready Foods Ltd. (1990), 4 C.B.R. (3d) 311, 51 B.C.L.R. (2d) 84 (C.A.), at pp. 315-318 (C.B.R.) and
Re Stephanie's Fashions Ltd. , supra, at pp. 251-252.
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Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3

Canada Federal Statutes
Bankruptcy and Insolvency Act

R.S.C. 1985, c. B-3

Currency

An Act respecting Bankruptcy and Insolvency

R.S.C. 1985, c. B-3, as am. R.S.C. 1985, c. 27 (1st Supp.), s. 203; R.S.C. 1985, c. 31 (1st Supp.), ss. 3, 28, 69-77; R.S.C.
1985, ¢. 3 (2nd Supp.), s. 28; R.S.C. 1985, ¢. 27 (2nd Supp.), s. 10 (Sched., item 2); S.C. 1990, c. 17, s. 3; 1991, c. 46, s.
584; 1992, c. 1, ss. 12-20, 143 (Sched. VI, item 2), 145, 161; 1992, c. 27, ss. 1-90; 1993, c. 28, s. 78 (Sched. III, items 6,
7) [Amended 1999, c. 3, s. 12 (Sched., item 3).]; 1993, c. 34, s. 10; 1994, c. 26, ss. 6-9, 46; 1995, c. 1, s. 62(1)(a); 1996,
c. 6,s. 167(1)(b), (2); 1996, c. 23, s. 168; 1997, c. 12, ss. 1-119; 1998, c. 19, s. 250; 1998, c. 21, s. 103; 1998, c. 30, s.
14(a); 1999, c. 3, 5. 15; 1999, c. 28, ss. 146, 147; 1999, c. 31, ss. 17-26; 2000, c. 12, ss. 8-21; 2000, c. 30, ss. 143-148;
2001, c. 4, ss. 25-27, 28 (Fr.), 29-32, 33(1) (Fr.), (2), (3); 2001, c. 9, ss. 572-574; 2002, c. 7, ss. 83-85; 2002, c. 8, s. 182(1)
(b); 2004, c. 25, ss. 7(1), (2) (Fr.), (3)-(8), (9) (Fr.), (10), 8, 9 (Fr.), 10(1) (Fr.), (2), (3) (Fr.), 11 (Fr.), 12-16, 17 (Fr.), 18,
19 (Fr.), 20-23, 24 (Fr.), 25(1), (2) (Fr.), 26, 27(1)-(3), (4) (Fr.), (5), 28-31, 32(1), (2), (3) (Fr.), 33-35 (Fr.), 36-48, 49(1)
(Fr.), (2), (3), 50(1), (2) (Fr.), (3), 51 (Fr.), 52(1) (Fr.), (2), 53-64, 65 (Fr.), 66, 67-69 (Fr.), 70-74, 75 (Fr.), 76 (Fr.), 77,
78 (Fr.), 79 (Fr.), 80-83, 84 (Fr.), 85 (Fr.), 86, 87, 88(1), (2) (Fr.), 89, 90 (Fr.), 91 (Fr.), 92, 93, 94 (Fr.), 95-99, 100(1)
(Fr.), (2), 101 (Fr.), 102(1), (2) (Fr.), 103; 2005, c. 3, ss. 11-14; 2005, c. 47, ss. 2(1), (2) (Fr.), (3)-(5), (6) (Fr.), 3-52, 53
(Fr.), 54-100, 101(1), (2) (Fr.), (3), 102-123 [ss. 20(3), 30(2), 31(3), 37, 104(3), 106, 116, 120(2) repealed 2007, c. 36,
ss. 95-98, 101-104; ss. 39(2), 103 amended 2007, c. 36, ss. 99, 100.]; 2007, c. 29, ss. 91-102; 2007, c. 36, ss. 1-3, 4 (Fr.),
5-7, 8 (Fr.), 9(1) (Fr.), (2), (3), 10, 11 (Fr.), 12-32, 33(1), (2), (3) (Fr.), (4), (5), 34, 35, 36 (Fr.), 37-52, 53(1) (Fr.), (2),
54-60, 112(4), (10)(b), (13), (14) [ss. 25, 31, 40 repealed 2007, c. 36, s. 112(2), (7), (10)(a).]; 2009, c. 2, ss. 355 (Fr.),
356 (Fr.); 2009, c. 31, ss. 63-65; 2009, c. 33, ss. 21-26; 2012, c. 16, ss. 79-81; 2012, c. 31, ss. 414-418; 2014, c. 20, s.
484; 2015, c. 3, ss. 6 (Fr.), 7 (Fr.), 8,9, 10 (Fr.); 2017, c. 6, s. 122; 2017, c. 26, ss. 5-10; 2018, c. 10, s. 82; 2018, c. 27, ss.
265 (Fr.), 266-268; 2019, c. 29, ss. 133-135, 160, 161; 2022, c. 5, s. 12; 2022, ¢. 10, ss. 137, 173(2); 2023, c. 6, ss. 2-4.

Currency
Federal English Statutes reflect amendments current to June 19, 2024
Federal English Regulations Current to Gazette Vol. 158:12 (June 5, 2024)
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Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, s. 2

Canada Federal Statutes
Bankruptcy and Insolvency Act
Interpretation

R.S.C. 1985, c. B-3, 5.2
s 2. Definitions

Currency

2.Definitions
In this Act

"affidavit" includes statutory declaration and solemn affirmation; ("affidavit")
"aircraft objects' [Repealed 2012, c. 31, s. 414.]

"application", with respect to a bankruptcy application filed in a court in the Province of Quebec, means a motion; (Version
anglaise seulement)

"assignment' means an assignment filed with the official receiver; ("cession")
"bank" means
(a) every bank and every authorized foreign bank within the meaning of section 2 of the Bank Act,
(b) every other member of the Canadian Payments Association established by the Canadian Payments Act, and

(c) every local cooperative credit society, as defined in subsection 2(1) of the Act referred to in paragraph (b), that is a
member of a central cooperative credit society, as defined in that subsection, that is a member of that Association;

("banque")

"bankrupt" means a person who has made an assignment or against whom a bankruptcy order has been made or the legal
status of that person; ("failli")

"bankruptcy' means the state of being bankrupt or the fact of becoming bankrupt; ("faillite")

"bargaining agent" means any trade union that has entered into a collective agreement on behalf of the employees of a person;
("agent négociateur")

"child" [Repealed 2000, c. 12, s. 8(1).]

"claim provable in bankruptcy,'""provable claim" or "claim provable" includes any claim or liability provable in
proceedings under this Act by a creditor; ("réclamation prouvable en matiére de faillite” ou "réclamation prouvable”)

"collective agreement", in relation to an insolvent person, means a collective agreement within the meaning of the jurisdiction
governing collective bargaining between the insolvent person and a bargaining agent; ("convention collective")

"common-law partner", in relation to an individual, means a person who is cohabiting with the individual in a conjugal
relationship, having so cohabited for a period of at least one year; ("conjoint de fait")

CANADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). Al rights reserved.


https://nextcanada.westlaw.com/Browse/Home/StatutesandRegulations/FederalStatutesandRegulations/FederalStatutesEnglish?productview=none&transitionType=DocumentItem&contextData=(sc.Category)&rs=clbt1.0&vr=3.0
https://nextcanada.westlaw.com/Browse/Home/StatutesandRegulations/FederalStatutesandRegulations/FederalStatutesEnglish?productview=none&guid=I6aebbfeb76d63e2be0440003baa9c40b&transitionType=DocumentItem&contextData=(sc.Category)&rs=clbt1.0&vr=3.0
https://nextcanada.westlaw.com/Browse/Home/StatutesandRegulations/FederalStatutesandRegulations/FederalStatutesEnglish?productview=none&guid=I6aebbfeb76de3e2be0440003baa9c40b&transitionType=DocumentItem&contextData=(sc.Category)&rs=clbt1.0&vr=3.0
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280566323&pubNum=134173&originatingDoc=I10b717d54e4663f0e0440003ba0d6c6d&refType=IG&docFamilyGuid=I949e38acf46d11d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280687323&pubNum=134158&originatingDoc=I10b717d54e4663f0e0440003ba0d6c6d&refType=IG&docFamilyGuid=Ibdc5d1bef4e011d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)

Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, s. 2

("fiducie de revenu")

"insolvent person'' means a person who is not bankrupt and who resides, carries on business or has property in Canada, whose
liabilities to creditors provable as claims under this Act amount to one thousand dollars, and

(a) who is for any reason unable to meet his obligations as they generally become due,
(b) who has ceased paying his current obligations in the ordinary course of business as they generally become due, or

(c) the aggregate of whose property is not, at a fair valuation, sufficient, or, if disposed of at a fairly conducted sale under
legal process, would not be sufficient to enable payment of all his obligations, due and accruing due;

("personne insolvable")

"legal counsel" means any person qualified, in accordance with the laws of a province, to give legal advice; ("conseiller
Juridique")

"locality of a debtor" means the principal place
(a) where the debtor has carried on business during the year immediately preceding the date of the initial bankruptcy event,
(b) where the debtor has resided during the year immediately preceding the date of the initial bankruptcy event, or
(c) in cases not coming within paragraph (a) or (b), where the greater portion of the property of the debtor is situated,;
("localité")
"Minister' means the Minister of Industry; ("ministre")

"net termination value' means the net amount obtained after netting or setting off or compensating the mutual obligations
between the parties to an eligible financial contract in accordance with its provisions; ("valeurs nettes dues a la date de
résiliation”)

"official receiver' means an officer appointed under subsection 12(2); ("séquestre officiel”)

"person" includes a partnership, an unincorporated association, a corporation, a cooperative society or a cooperative
organization, the successors of a partnership, of an association, of a corporation, of a society or of an organization and the heirs,
executors, liquidators of the succession, administrators or other legal representatives of a person; ("personne”)

"prescribed"

(a) in the case of the form of a document that is by this Act to be prescribed and the information to be given therein, means
prescribed by directive issued by the Superintendent under paragraph 5(4)(e), and

(b) in any other case, means prescribed by the General Rules;
("prescrit")

"property' means any type of property, whether situated in Canada or elsewhere, and includes money, goods, things in action,
land and every description of property, whether real or personal, legal or equitable, as well as obligations, easements and every
description of estate, interest and profit, present or future, vested or contingent, in, arising out of or incident to property; ("bien")

"proposal" means

(a) in any provision of Division I of Part III, a proposal made under that Division, and
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Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, s. 2

"sheriff" [Repealed 2004, c. 25, s. 7(3).]

"special resolution' means a resolution decided by a majority in number and three-fourths in value of the creditors with proven
claims present, personally or by proxy, at a meeting of creditors and voting on the resolution; ("résolution spéciale”)

"Superintendent' means the Superintendent of Bankruptcy appointed under subsection 5(1); ("surintendant”)

"Superintendent of Financial Institutions' means the Superintendent of Financial Institutions appointed under subsection
5(1) of the Office of the Superintendent of Financial Institutions Act; ("surintendant des institutions financieres")

"time of the bankruptcy", in respect of a person, means the time of
(a) the granting of a bankruptcy order against the person,
(b) the filing of an assignment by or in respect of the person, or
(c) the event that causes an assignment by the person to be deemed;
("moment de la faillite")

""title transfer credit support agreement'" means an agreement under which an insolvent person or a bankrupt has provided
title to property for the purpose of securing the payment or performance of an obligation of the insolvent person or bankrupt in
respect of an eligible financial contract; ("accord de transfert de titres pour obtention de crédit")

"transfer at undervalue" means a disposition of property or provision of services for which no consideration is received by the
debtor or for which the consideration received by the debtor is conspicuously less than the fair market value of the consideration
given by the debtor; ("opération sous-évaluée”)

"trustee" or "licensed trustee' means a person who is licensed or appointed under this Act. ("syndic" ou "syndic autorisé")
R.S.C. 1985, c. 31 (Ist Supp.), s. 69; 1992, c. 27, s. 3; 1995, c. 1, s. 62(1)(a); 1997, c. 12, s. 1; 1999, c. 28, s. 146; 1999, c. 31,
s. 17; 2000, c. 12, s. 8; 2001, c. 4, s. 25; 2001, c. 9, s. 572; 2004, c. 25, s. 7(1), (3)-(8), (10); 2005, c. 3, s. 11; 2005, c. 47, s.
2(1), (3)-(5); 2007, c. 29, s. 91; 2007, c. 36, s. 1; 2012, c. 31, s. 414; 2018, c. 10, s. 82

Note:

S.C. 2000, c. 12, s. 8, amended s. 2(1) by repealing the definition of "child", and adding definitions of "common law partner"
and "common law partnership". Pursuant to S.C. 2000, c. 12, s. 21, the amendments apply only to bankruptcies, proposals
and receiverships commenced after the coming into force of S.C. 2000, c. 12, s. 21 on July 31, 2000. Prior to its repeal, the
definition of "child" read as follows:

"child" includes a child born out of marriage;

Currency
Federal English Statutes reflect amendments current to June 19, 2024
Federal English Regulations Current to Gazette Vol. 158:12 (June 5, 2024)
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Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, s. 121

Canada Federal Statutes
Bankruptcy and Insolvency Act
Part V— Administration of Estates (ss. 102-157)
Claims Provable

R.S.C. 1985, ¢. B3, 5. 121
s 121.

Currency

121.

121(1)Claims provable

All debts and liabilities, present or future, to which the bankrupt is subject on the day on which the bankrupt becomes bankrupt
or to which the bankrupt may become subject before the bankrupt's discharge by reason of any obligation incurred before the
day on which the bankrupt becomes bankrupt shall be deemed to be claims provable in proceedings under this Act.

121(2)Contingent and unliquidated claims
The determination whether a contingent or unliquidated claim is a provable claim and the valuation of such a claim shall be
made in accordance with section 135.

121(3)Debts payable at a future time

A creditor may prove a debt not payable at the date of the bankruptcy and may receive dividends equally with the other creditors,
deducting only thereout a rebate of interest at the rate of five per cent per annum computed from the declaration of a dividend
to the time when the debt would have become payable according to the terms on which it was contracted.

121(4)Family support claims

A claim in respect of a debt or liability referred to in paragraph 178(1)(b) or (c) payable under an order or agreement made
before the date of the initial bankruptcy event in respect of the bankrupt and at a time when the spouse, former spouse, former
common-law partner or child was living apart from the bankrupt, whether the order or agreement provides for periodic amounts

or lump sum amounts, is a claim provable under this Act.
1992, ¢. 27,s. 50; 1997, c. 12, 5. 87(1), (2); 2000, c. 12, s. 14

Note:

S.C. 2000, c. 12, s. 14, amended s. 121 by replacing s. 121 (4). Pursuant to S.C. 2000, c. 12, s. 21, the amendment applies only
to bankruptcies, proposals and receiverships commenced after the coming into force of S.C. 2000, ¢. 12, s. 21, on July 31, 2000.
Prior to the amendment, s. 121(4) read as follows:

121.(4) Family support claims

A claim in respect of a debt or liability referred to in paragraph 178(1)(b) or (c) payable under an order or agreement
made before the date of the initial bankruptcy event in respect of the bankrupt and at a time when the spouse or child was
living apart from the bankrupt, whether the order or agreement provides for periodic amounts or lump sum amounts, is
a claim provable under this Act.

Currency
Federal English Statutes reflect amendments current to June 19, 2024
Federal English Regulations Current to Gazette Vol. 158:12 (June 5, 2024)

CANADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). Al rights reserved.


https://nextcanada.westlaw.com/Browse/Home/StatutesandRegulations/FederalStatutesandRegulations/FederalStatutesEnglish?productview=none&transitionType=DocumentItem&contextData=(sc.Category)&rs=clbt1.0&vr=3.0
https://nextcanada.westlaw.com/Browse/Home/StatutesandRegulations/FederalStatutesandRegulations/FederalStatutesEnglish?productview=none&guid=I6aebbfeb76d63e2be0440003baa9c40b&transitionType=DocumentItem&contextData=(sc.Category)&rs=clbt1.0&vr=3.0
https://nextcanada.westlaw.com/Browse/Home/StatutesandRegulations/FederalStatutesandRegulations/FederalStatutesEnglish?productview=none&guid=I6aebbfeb78a03e2be0440003baa9c40b&transitionType=DocumentItem&contextData=(sc.Category)&rs=clbt1.0&vr=3.0
https://nextcanada.westlaw.com/Browse/Home/StatutesandRegulations/FederalStatutesandRegulations/FederalStatutesEnglish?productview=none&guid=I6aebbfeb78d03e2be0440003baa9c40b&transitionType=DocumentItem&contextData=(sc.Category)&rs=clbt1.0&vr=3.0
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280328953&pubNum=134158&originatingDoc=I10b717d58a9263f0e0440003ba0d6c6d&refType=IG&docFamilyGuid=I1fe30c70f44311d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280353246&pubNum=134158&originatingDoc=I10b717d58a9263f0e0440003ba0d6c6d&refType=IG&docFamilyGuid=I949cd93ff46d11d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)#co_pp_AA66713276340F91E0540010E03EEFE0
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280353246&pubNum=134158&originatingDoc=I10b717d58a9263f0e0440003ba0d6c6d&refType=IG&docFamilyGuid=I949cd93ff46d11d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280328832&pubNum=134158&originatingDoc=I10b717d58a9263f0e0440003ba0d6c6d&refType=IG&docFamilyGuid=I7cea3458f44311d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280328832&pubNum=134158&originatingDoc=I10b717d58a9263f0e0440003ba0d6c6d&refType=IG&docFamilyGuid=I7cea3458f44311d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)#co_pp_AA62BAD2083F557EE0540010E03EEFE0
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280736914&pubNum=0134173&originatingDoc=I10b717d58a9263f0e0440003ba0d6c6d&refType=IG&docFamilyGuid=I5837b9daf4e711d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280736914&pubNum=0134173&originatingDoc=I10b717d58a9263f0e0440003ba0d6c6d&refType=IG&docFamilyGuid=I5837b9daf4e711d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280328832&pubNum=134158&originatingDoc=I10b717d58a9263f0e0440003ba0d6c6d&refType=IG&docFamilyGuid=I7cea3458f44311d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)#co_pp_AA62BAD2083F557EE0540010E03EEFE0
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280353246&pubNum=134158&originatingDoc=I10b717d58a9263f0e0440003ba0d6c6d&refType=IG&docFamilyGuid=I949cd93ff46d11d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)#co_pp_AA66713276340F91E0540010E03EEFE0
https://nextcanada.westlaw.com/Link/Document/FullText?findType=Y&serNum=0280353246&pubNum=134158&originatingDoc=I10b717d58a9263f0e0440003ba0d6c6d&refType=IG&docFamilyGuid=I949cd93ff46d11d99f28ffa0ae8c2575&targetPreference=DocLanguage%3aEN&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Category)
Aydin McClelland
Highlight


Bankruptcy and Insolvency Act, R.S.C. 1985, c. B-3, s. 243

Canada Federal Statutes
Bankruptcy and Insolvency Act
Part XI — Secured Creditors and Receivers (ss. 243-252)

R.S.C. 1985, c. B-3, 5. 243

s 243.

Currency

243.

243(1)Court may appoint receiver

Subject to subsection (1.1), on application by a secured creditor, a court may appoint a receiver to do any or all of the following
if it considers it to be just or convenient to do so:

(a) take possession of all or substantially all of the inventory, accounts receivable or other property of an insolvent person
or bankrupt that was acquired for or used in relation to a business carried on by the insolvent person or bankrupt;

(b) exercise any control that the court considers advisable over that property and over the insolvent person's or bankrupt's
business; or

(c) take any other action that the court considers advisable.

243(1.1)Restriction on appointment of receiver

In the case of an insolvent person in respect of whose property a notice is to be sent under subsection 244(1), the court may
not appoint a receiver under subsection (1) before the expiry of 10 days after the day on which the secured creditor sends the
notice unless

(a) the insolvent person consents to an earlier enforcement under subsection 244(2); or
(b) the court considers it appropriate to appoint a receiver before then.

243(2)Definition of "receiver"
Subject to subsections (3) and (4), in this Part, "receiver" means a person who

(a) is appointed under subsection (1); or

(b) is appointed to take or takes possession or control — of all or substantially all of the inventory, accounts receivable
or other property of an insolvent person or bankrupt that was acquired for or used in relation to a business carried on by
the insolvent person or bankrupt — under

(i) an agreement under which property becomes subject to a security (in this Part referred to as a "security agreement"),
or

(ii) a court order made under another Act of Parliament, or an Act of a legislature of a province, that provides for or
authorizes the appointment of a receiver or receiver-manager.

243(3)Definition of "receiver' — subsection 248(2)
For the purposes of subsection 248(2), the definition "receiver” in subsection (2) is to be read without reference to paragraph
(a) or subparagraph (b)(ii).
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In the Matter of the Companies' Creditors Arrangement Act, 2023 ONSC 753, 2023...
2023 ONSC 753, 2023 CarswellOnt 1528, 2023 A.C.W.S. 331

2023 ONSC 753
Ontario Superior Court of Justice [Commercial List]

In the Matter of the Companies' Creditors Arrangement Act
2023 CarswellOnt 1528, 2023 ONSC 753, 2023 A.C.W.S. 331
In the Matter of the Companies' Creditors Arrangement Act
AND In the Matter of a Plan of Compromise or Arrangement of Original Traders Energy Ltd. and 2496750 Ontario Inc.
Osborne J.

Heard: January 30, 2023
Judgment: January 30, 2023
Docket: CV-23-693758-00CL

Counsel: Stephen Graff, Miranda Spence, Tamie Dolny, Samantha Hans, for Applicants
Raj Sahni — Proposed Monitor, KPMG Inc.
Roger Jaipargas, for RBC

Subject: Corporate and Commercial; Insolvency
Related Abridgment Classifications
Bankruptcy and insolvency
XIX Companies' Creditors Arrangement Act

XIX.2 Initial application

XIX.2.d Miscellaneous

Headnote
Bankruptcy and insolvency --- Companies' Creditors Arrangement Act — Initial application — Miscellaneous
Companies were wholesale fuel supplier that serviced mainly First Nations petroleum stations and communities across Ontario
— Companies were insolvent and sought protection from creditors while they continued as going concern to allow time to
explore various restructuring options for benefit of stakeholders — Companies applied for relief under Companies' Creditors
Arrangement Act (CCAA) — Application granted — Absent protection under CCAA, companies lacked sufficient cash to
meet their obligations as they became due, and their liabilities exceeded value of their assets — Companies were balance
sheet insolvent and were facing looming liquidity crisis — It was anticipated that companies would have sufficient cash to
sustain operations throughout proposed CCAA proceeding, but would lack sufficient funds to cover outstanding liabilities —
Challenges were compounded by fact that liabilities faced by companies were precipitated by alleged executive misconduct by
former president, with result that financial information and records were unreliable and incomplete — It was anticipated that
role of proposed monitor would include recovering and analyzing records — Companies owed material amounts to provincial
and federal regulators and tax authorities with result that required licences were in jeopardy — Evidence established that relief
under CCAA was required to stabilize integrated enterprise and preserve value of business for benefit of stakeholders — Absent
protection being granted, operations of companies, and therefore uninterrupted supply of fuel to First Nations communities
throughout Ontario and during winter months, was at risk — Companies met test for protection under CCAA — CCAA applied
by its express terms to debtor companies, but court had jurisdiction to extend protection of stay to partnerships where operations
of those partnerships were integral and closely related to operations of companies to ensure that purposes of CCAA could be
achieved — Stay of proceedings was necessary here if any form of restructuring process was to be successful — Monitor was
appointed, and it should have additional investigatory powers — Sealing order was granted as court openness posed serious
risk to important public interest; order was necessary to prevent serious risk because reasonably alternative measures would not
sufficient; and benefits outweighed negative effects — Administrative charge of $500,000 was granted, as was directors' and
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In the Matter of the Companies' Creditors Arrangement Act, 2023 ONSC 753, 2023...
2023 ONSC 753, 2023 CarswellOnt 1528, 2023 A.C.W.S. 331

34 The Applicants are corporations that collectively owe over $5 million in outstanding liabilities. They have delivered
the documents and financial statements required under s. 10(2) of the CCAA. The CCAA applies to a "debtor company" or an
"affiliated debtor company". The CCAA defines a "debtor company" as, among other things, any company that is insolvent or
has committed an act of bankruptcy within the meaning of the Bankruptcy and Insolvency Act (“BIA”).

35  This Court considered the circumstances in which a debtor company was insolvent in Stelco Inc. Re, [2004] 48 C.B.R.
(4th) 299 (““Stelco”), and held that in order to give effect to the CCAA objectives of allowing a debtor company breathing room
to restructure, a debtor is insolvent if there is a looming liquidity crisis such that it is reasonably foreseeable that the debtor will
run out of cash unless its business is restructured.

36 Asnoted, and while the Applicants presently have sufficient cash for the CCAA proceedings and to fund future obligations,
their cash flow is not sufficient to provide for the payment of all due and owing obligations.

37  Moreover, they are balance sheet insolvent. As confirmed by the Applicants and the Proposed Monitor, total assets are
estimated to be $67,523,927 as against total liabilities of $95,392,669.

38  The Applicants therefore meet the test under the BIA and as contemplated by the Court in Stelco, discussed above.

39  The terms "insolvency" or "insolvent" are not defined in the CCAA, but "insolvent person" is defined in the BIA (s.2.1).
In the BIA definition, it includes a person whose liability to creditors provable as claims under [the BIA] amount to $1000,
and who is for any reason unable to meet his obligations as they generally become due, who has ceased paying his current
obligations in the ordinary course of business as they generally become due, or the aggregate of whose property is not, at a fair
valuation, sufficient, or, if disposed of at a fairly conducted sale under legal process, would not be sufficient to enable payment
of all of his obligations, due and accruing due.

40 I observe, as did Farley, J. In Stelco, that the BIA tests are disjunctive so that at debtor company meeting any one of
the tests is determined to be insolvent (Stelco, at para. 28, quoting with authority from Re Optical Recording Laboratories Inc.,
(1990) 1990 CanLII 6672 (ONCA), 75 D.L.R. (4th) 747 at pg. 756). Moreover, and also as observed by Farley, J., the phrase
"accruing due" has been interpreted by the courts as broadly identifying all obligations that will "become due" at some point
in the future (Stelco, at para. 59).

41 In Stelco, Farley, J. considered the test set out in s.2.1 of the BIA as informed by what he described as "the expanded
CCAA test" such as was necessary to give effect to the intention of Parliament in enacting the CCAA to achieve its stated
objectives. Since the term "insolvent" is not defined in that statute, it should be given the meaning that the overall context of the
CCAA requires. Farley, J. referenced with approval what he called "the modern rule of statutory interpretation which directs
the court to take a contextual and purposive approach to the language of the provision at issue as illustrated by Bell ExpressVu
Limited Partnership v. Rex, 2002 SCC 42 (CanLII) [2002] S.C.R. 559 at 580: "today, there is only one principle or approach,
namely the words of an Act are to be read in their entire context and in their grammatical and ordinary sense harmoniously with
the scheme of the Act, the object of the Act, and the intention of Parliament."" (Stelco, para. 23).

42 It is the position of the Applicants that the present financial structure is sustainable only if they can negotiate pricing
changes for OTE GP with certain suppliers, restructure operations and implement cost-cutting, and determine the quantum in
nature of outstanding liabilities to creditors including regulatory and taxation authorities, all for the purpose of developing a
plan to satisfy those obligations.

43 Having considered the evidence in the record, I am satisfied that the Applicants meet the test for protection under the
CCAA, in addition to which I note that a number of creditors of the OTE Group have demanded payment and have threatened
to or have already commence proceedings.

44  Moreover, and while the CCAA applies by its express terms to debtor companies, it is well-established that this Court has
the jurisdiction to extend the protection of the stay of proceedings to partnerships, where the operations of that partnership or
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ONTARIO

SUPERIOR COURT OF JUSTICE

(Commercial List)

IN THE MATTER OF THE COMPANIES CREDITORS ARRANGEMENT ACT, R.S.C. 1985,

c. C-36, ASAMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE AND ARRANGEMENT Involving
Metcalfe & Mansfield Alternative Investments Il Corp., Metcalfe & Mansfield Alternative
Investments 111 Corp., Metcalfe & Mansfield Alternative Investments V Corp., Metcalfe &
Mansfield Alternative Investments XI Corp., Metcalfe & Mansfield Alternative Investments Xl
Corp., 6932819 Canada Inc. and 4446372 Canada Inc., Trustees of the Conduits Listed In

Schedule“A” Hereto
BETWEEN:

THE INVESTORS REPRESENTED ON
THE PAN-CANADIAN INVESTORS
COMMITTEE FOR THIRD-PARTY
STRUCTURED ASSET-BACKED
COMMERCIAL PAPER LISTED IN
SCHEDULE “B” HERETO

Applicants
-and -

METCALFE & MANSFIELD
ALTERNATIVE INVESTMENTSI|I CORP.,
METCALFE & MANSFIELD
ALTERNATIVE INVESTMENTS I
CORP., METCALFE & MANSFIELD
ALTERNATIVE INVESTMENTSV CORP,,
METCALFE & MANSFIELD
ALTERNATIVE INVESTMENTS XI
CORP., METCALFE & MANSFIELD
ALTERNATIVE INVESTMENTS XI1I
CORP., 6932819 CANADA INC. AND
4446372 CANADA INC., TRUSTEES OF
THE CONDUITSLISTED IN SCHEDULE
“A” HERETO

Respondents

N N N N N N N N N N N N N N N N N N N N N N N N N N N N N

B. Zarnett, F. Myers, B. Empey for the
Applicants

R.S Harrison, for Metcalfe & Mansfield
Alternative Investments Corps.

Scott Bomhof, John Laskin for National
Bank of Canada

Peter Howard, William Scott for Asset
Providers/Liquidity Providers

Jeff Carhart, Joe Marin, Jay Hoffman for
Ad Hoc Committee of ABCP Holders

T. Qutton for Securitus

Jay Swartz, Natasha MacParland for New
Shore Conduits

Aubrey Kauffman for 4446372 Canada Inc.
Suart Brotman for 6932819 Canada Inc.
Robin B. Schwill, James Rumball for
Coventree Capital Inc., Coventree
Administration Corp., Nereus Financial Inc.
lan D. Collinsfor Degardins Group
Harvey Chaiton for CIBC

Kevin McEicheran, Geoff R. Hall for Bank
of Montreal, Bank of Nova Scotia, CIBC,
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Royal Bank of Canada, Toronto Dominion
Bank

Marc S. Wasserman for Blackrock Financial
S Richard Orzy for CIBC Méellon,
Computershare and Bank of New York as
Indenture Trustee

Dan Macdonald, Andrew Kent for Bank of
Nova Scotia

Virginie Gauthier, Mario Forte for Caisse
de Dépot

Junior Srivar for Navcan
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HEARD: March 17, 2008

REASONS FOR DECISION

[1] These are the reasons for this Court having granted on March 17, 2008 an Initial Order
under the Companies Creditors Arrangement Act ("CCAA™) in respect of various corporate
trustees in respect of what is known as Asset Backed Commercia Paper ("ABCP.")

[2] This highly unusual and hopefully not to be repeated procedure (given its magnitude and
implications) represents the culmination of a great deal of work and effort on the part of the
Applicants known informally as the Investors Committee under the leadership of aleading
Canadian lawyer and businessman, Purdy Crawford.

[3] Assuming approval of the proposed Plan under the CCAA, the process will result in the
successful restructuring of the ABCP market in Canada and avoid aliquidity crisis that would
result in certain loss to many of the various participants in the ABCP market.

[4] It is neither necessary nor appropriate in these Reasons to describe in detail just what is
involved in the products and operation of the ABCP market.

(5] The Information Circular that is part of the Application and will be sent to each of the
affected Noteholders (and is aso found on the website of the Monitor, Ernst & Y oung), contains
a complete description of the nature of the products, the various market participants, the problem
giving rise to the liquidity crisis and the proposed Plan that, if approved, will allow for recovery
by most Noteholders of at least their capital over time in return for releases of other market
participant parties.

(6] An equally informative but less detailed description of the market for ABCP and its
problems can be found in the affidavit of Mr. Crawford in the sites referred to above.

(7 The Applicants include Crown corporations, business corporations, pension funds and
financia institutions. Together, they hold more than $21 billion of the approximately $32 billion
of ABCP at issue in this proceeding. Each Applicant holds ABCP for which at |east one of the
Respondents is the debtor. Each Applicant has a significant ABCP claim.
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[8] Each series of ABCP was issued pursuant to atrust indenture or supplemental trust
indenture. Each trust indenture appointed an “Indenture Trustee” to serve as trustee for the
investors, and gave that trustee certain rights, on behalf of investors, to enforce obligations under
ABCP. However, the Indenture Trustee has no economic interest in the underlying debt and,
under the circumstances, it is neither practical nor realistic to expect the Indenture Trustees to put
forward arestructuring plan.

[9] In this proceeding, the Applicants seek to put forward and obtain approval of the
restructuring plan they have developed in their own right as holders of ABCP and asthe real
creditors of the Respondents.

[100  Each Respondent is a corporation which is the trustee of one or more Conduits. Each
Respondent is the legal owner of the assets held for each series in the Conduit of which it isthe
trustee, and is the debtor with respect to the ABCP issued by the trustee of that Conduit. The
ABCP debt for which each Respondent is liable exceeds $5 million.

[11]  Each ABCP note provides that recourse under it is limited to the assets of the trust. The
trust indentures pursuant to which each series of notes were issued provide that each noteisto be
repaid from the assets held for that series.

[12]  Since mid-August, 2007, the trustees of each of the Conduits have, in respect of each
series of ABCP, had insufficient liquidity to make payments that were due and payable on their
maturing ABCP. Each remains unable to meet its liabilities to the Applicants and to the other
holders of each series of ABCP as those obligations become due, from assets held for that series.
Accordingly, each of the Respondents is insolvent.

[13]  Most of the Conduits originally had trustees that were trust companies. The original
trustees that were trust companies were replaced by certain of the Respondents, in accordance
with applicable law and the terms of the applicable declarations of trust, in order to facilitate the
making of this Application. The Respondents that replaced the trust companies assumed legal
ownership of the assets of each Conduit for which they serve as trustees and assumed all of the
obligations of the original trustees whom they replaced.

[14]  The Applicants chose court proceedings under the CCAA because the issuer trustees of
the Conduits, as currently structured, are insolvent because they cannot satisfy their liabilities as
they become due. The CCAA process allows meaningful efficiencies by restructuring all of the
affected ABCP simultaneously while also providing stakeholders, including Noteholders, with
more certainty that the Plan will be implemented. In addition, the CCAA provides a processto
obtain comprehensive releases, which releases bind Noteholders and other parties who are not
directly affected by the Plan. The granting of these comprehensive releases is a condition of
participation by certain key parties.

[15] The CCAA expresses a public policy favouring compromise and consensual restructuring
over piecemeal liquidation and the attendant loss of value. It isdesigned to encourage and
facilitate consensual compromises and arrangements among businesspeople; indeed the essence
of a CCAA proceeding is the determination of whether a sufficient consensus exists among them
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to justify the imposition of a statutory compromise. It isonly after this determination is made
that the Court will examine whether a plan is otherwise fair and reasonable.

[16]  Onthefirst day of a CCAA proceeding, the Court should strive to maintain the status quo
while the plan is developed. The Court will exercise its power under the statute and at common
law in order to maintain alevel playing field while allowing the debtor the breathing space it
needs to develop the required consensus. At this stage, the goal isto seek consensus - to allow
the business people and individua investors to make their judgments and to express those
judgments by voting. The Court’s primary concern on afirst day application isto ensure that the
business people have a chance to exercise their judgment and vote on the Plan.

[171  The Applicants submitted that the Initial Order sought should be granted and the creditors
given an opportunity to vote on the Plan, because (a) this application complies with all
requirements of the CCAA and is properly brought as a single proceeding; (b) the relief sought is
available under the CCAA. It isaso consistent with the purpose and policy of the CCAA and
essential to the resolution of the ABCP crisis; and (c) the classification of creditors set out in the
Plan for voting and distribution purposes is appropriate.

[18]  ABCP programs have been used to fund the acquisition of long-term assets, such as
mortgages and auto loans. Even when funding short-term assets such as trade receivables,
ABCP issuers still face the inherent timing mismatch between cash generated by the underlying
assets and the cash needed to repay maturing ABCP. Maturing ABCP istypically repaid with
the proceeds of newly issued ABCP, a process commonly referred to as "rolling." Because
ABCPisahighly rated commercial obligation with along history of market acceptance, market
participants in Canada formed the view that, absent a"general market disruption,” ABCP would
readily be saleable without the need for extraordinary funding measures.

[19] Therearethree questions that need to be answered before the Court makes an Order
accepting an Initial Plan under the CCAA.

[200  Thefirst question is, does the Application comply with the requirements of the CCAA?
The second question involves determining that the relief sought in the circumstancesis available
under the CCAA and is consistent with the purpose and policy of the statute. The third question
asks whether the classification of creditors set out in the Plan for voting and distribution
purposes is appropriate.

[21] | am satisfied that all three questions can be answered in the affirmative.

[22] The CCAA, despiteitsrelative brevity and lack of specifics, has been accepted by the
Courts across Canada as a vehicle to encourage and facilitate consensual compromise and
arrangements among various creditor interests in circumstances of insolvent corporations.

[23] At the stage of accepting a Plan for filing, the Court seeks to maintain a status quo and
provide a "structured environment for the negotiation of compromises between a company and
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its creditors." The ultimate decision on the acceptance of a Plan will be made by those directly
affected and vote in favour of it.!

[24]  Section 3(1) of the CCAA appliesin respect of a"debtor company" or "affiliate debtor
companies" with claims against them of $5 million.

[25]  The problem faced by the applicantsin this proceeding is that the terms " company” and
"debtor company" as defined in s. 2 of the CCAA do not include trust entities.

[26]  For the purpose of this Application and proposed Plan, those entities that did not qualify
as "companies” for the purposes of the CCAA were replaced by Companies (the Respondents)
that do meet the definition.

[271 | amsatisfied in the circumstances that these steps are an appropriate exercise of legally
availablerights to satisfy the threshold requirements of the CCAA. | am satisfied that the change
in trustees was undertaken in good faith to facilitate the making of this application.

[28]  The use of what have been called "instant" trust deeds has been judicially accepted as
legitimate devices that can satisfy the requirement of s. 3 of the CCAA as long as they reflect
legitimate transactions that actually occurred and are not shams.?

[29] | am satisfied that the Respondents are "debtor companies” within the meaning of the
CCAA because they are companies that meet the s. 2 definition and they are insolvent. The
Conduits (referred to above) are trusts and the Respondents are trustees of those trusts. The
trustee is the obligor under the trusts covenant to pay. | am satisfied that the trustee corporations
are "insolvent” within the judicially accepted meaning under the CCAA.

[30] Thedecisionin Re Stelco® sets out three disjunctive tests. A company will be an
insolvent “debtor company” under the CCAA if: (a) it isfor any reason unable to meet its
obligations as they generally become due; or (b) it has ceased paying its current obligationsin
the ordinary course of business as they generally become due; or (c) the aggregate of its property
isnot, at afair valuation, sufficient or, if disposed of at afairly conducted sale under lega
process, would not be sufficient to enable payment of all its obligations, due and accruing due.

[31] | amsatisfied that on the material filed as of August 13, 2007 and the stoppage of
payment by trustees of the Conduits (which continues), the Conduits and now the Respondents
remain unable to meet their liabilities at the present time.

[32] The Conduits and now trusteesin my view meet the test accepted by the Court in Re
Selco of being "reasonably expected to run out of liquidity within areasonable proximity of time
as compared with the time reasonably required to implement a restructuring."* Indeed, it was that

! See Lehndorff General Partner, Re (1993), 17 C.B.R. (3d) 24 at 31 (Ont. Gen. Div.) contrasted with Re Royal Oak
Mines Inc. (1999), 6 C.B.R. (4" 314 at 316.

2 Elan Corp. v. Comiskey (1990), 1 O.R. (3d) 289 (Ont. C.A.) per Doherty J.A. (in dissent on result but not on this
point); also casesreferred to in Re Cadillac Fairview Inc. (1995), 30 C.B.R. (3d) 29 (Ont. Gen. Div.)

% Re Selco Inc. (2004), 48 C.B.R. (4th) 299 (Ont. S.C.J.) at paras 21-22; leave to appeal to C.A. refused, [2004] O.J.
No. 1903; leave to appeal to S.C.C. refused [2004] S.C.C.A. No. 336

* Qupra at (2004) paragraphs 26 and 28.
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very circumstance that brought about the standstill agreement and the ensuing discussions and
negotiations to formulate a Plan.

[33] Finaly onthispoint | am satisfied that the insolvency of the Respondentsis not affected
or negated by contractual provisionsin the applicable notes and trust indentures that limit
Noteholders' recourse to the trust assets held in the Conduits. This statement should not be taken
as a determination of the rights or remedies of any creditor.

[34] Itwasurged and | accept that the applicants are creditors under ss. 4 and 5 of the CCAA
and as such are entitled to standing to propose a Plan for restructuring the ABCP.

[35] Onthereturn of the motion for the Initial Order, while the proceeding was technically
"ex parte,” asignificant number of interested parties were represented. None of those parties
opposed the making of the Initial Order and since then no one has come forward to challenge the
entitlement of the Applicantsto the Initial Order.

[36] S.8of the CCAA rendersineffective any provisionsin the trust indentures that otherwise
purport to restrict, directly or indirectly, the rights of the Applicants to bring this application:

8. This Act extends and does not limit the provisions of any instrument now or hereafter existing that
governstherights of creditors or any class of them and has full force and effect notwithstanding anything to
the contrary contained in that instrument.

[371 Seealsothefollowing for the proposition that a trust indenture cannot by its terms restrict
recourse to the CCAA >

[38] Another feature of this Application is the joining within a single proceeding of claims by
many parties against each of the Respondents. Rules 5.01 and 5.02 of the Rules of Civil
Procedure alow for the joinder of claims by multiple applicants against multiple respondents. It
is not necessary that all relief claimed by each applicant be claimed against each respondent.
Here the Applicants assert claims for relief against the Respondents involving common questions
of law and fact. Joining of the claims in one proceeding promotes the convenient administration
of justice.

[39] | amsatisfied that in the unique circumstances that prevail here, the practical
restructuring of the ABCP claims can only be implemented on a global basis; accordingly, if
there were separate proceedings, each individual plan would of necessity have been conditional
upon approval of all the other plans.

[400  One further somewhat unusual aspect of this Application has been the filing of the
proposed Plan aong with the request for the Initial Order. Thisis not unusual in what have come
to be known as "liquidating” CCAA applications where the creditors are in agreement when the

® Instruments such as trust deeds may give specified rights to creditors or any class of them in certain circumstances.
Some instruments may purport to provide that a creditor may not circumvent any limitation in the rights contained in
the instrument by proposing an arrangement under the CCAA and thereby obtaining wider or extended rights. ...
Relief under the CCAA is available notwithstanding the terms of any instrument. [Footnote omitted.] (John D.
Honsberger, Debt Restructuring: Principles and Practice, vol. 1 (Aurora: Canada Law Book, 1997+) at 9-18). See
also Citibank Canada v. Chase Manhattan Bank of Canada, supra, at paras. 25-26 (Ont. Gen. Div.); Re United Used
Auto & Truck Parts Ltd. (1999), 12 C.B.R. (4") 144 at para. 11 (B.C.S.C.)
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Great Basin Gold Ltd. (Re) Page 23

[93] Before addressing the practicalities of such a strategy, | must consider
whether there is any basis upon which GBG Inc., Antler and Rodeo can or should be
added as petitioners to this proceeding. If not, then the Ad Hoc Group has indicated
that it cannot or will not proceed with its proposal and the remainder of the issues

relating to its proposal would be moot.

[94] Supreme Court Civil Rule 6-2(7) provides for the addition of parties and in

particular, petitioners:

Adding, removing or substituting parties by order

(7) At any stage of a proceeding, the court, on application by any person,
may, subject to subrules (9) and (10),

(b) order that a person be added or substituted as a party if
(i) that person ought to have been joined as a party, or

(i) that person's participation in the proceeding is necessary
to ensure that all matters in the proceeding may be effectually
adjudicated on, and

(c) order that a person be added as a party if there may exist,
between the person and any party to the proceeding, a question or
issue relating to or connected with

(i) any relief claimed in the proceeding, or
(i) the subject matter of the proceeding

that, in the opinion of the court, it would be just and convenient to
determine as between the person and that party.

[95] Supreme Court Civil Rule 6-2(10), however, provides that “a person must not

be added or substituted as a plaintiff or petitioner without the person's consent”.

[96] Mr. Reardon, who acts for GBG Inc., Antler and Rodeo, indicates that his

clients have no interest in joining these proceedings as a petitioner.
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[98] Accepting that Rule 6-2 would allow this court to add GBG Inc., Antler and
Rodeo as respondents to this proceeding, | must consider whether the CCAA would

provide the necessary jurisdiction to do so.

[99] Section 3(1) of the CCAA provides that the Act applies in respect of a “debtor

company”’. “Debtor company” is defined in s. 2 and means in part any “company”

that is insolvent. “Company” is also a defined term found in s. 2:

“‘company” means any company, corporation or legal person incorporated by
or under an Act of Parliament or of the legislature of a province, any
incorporated company having assets or doing business in Canada, wherever
incorporated ....

[Emphasis added]

[100] I is not in dispute on this application that GBG Inc., Antler and Rodeo do not
do business in Canada. The question then becomes whether they have assets in

Canada.

[101] The GBG Group operates a cash management system. Under this system,
receipts from gold sales are eventually deposited in various bank accounts and
these funds ultimately arrive in Canada. In relation to the Hollister gold sales, the
process is as follows: sale proceeds are deposited into an account in Rodeo’s name
in Switzerland; those proceeds are then transferred to GBG’s investment account
held with CIBC here in Vancouver; GBG, in turn, transfers monies to Rodeo’s
accounts inthe U.S. to fund the Hollister operations. The proceeds from these gold
sales are, upon receipt, immediately credited as against the substantial
intercompany loans owing by the U.S. subsidiaries. As of August 31, 2012, the U.S.

subsidiaries owed GBG in excess of US$187 million.
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Miniso International Hong Kong Limited v. Migu Investments Inc. Page 3

INTRODUCTION

[1] The petitioners bring these proceedings pursuant to the Companies’ Creditors
Arrangement Act, R.S.C. 1985, c. C-36 (the “CCAA”). Unlike the usual circumstance
where the debtor companies commence the proceedings, the petitioners are the
secured creditors of the respondent debtor companies, resulting in a creditor-driven
CCAA proceeding.

[2] The petitioners, collectively described as the “Miniso Group”, are the owners
of the “Miniso” Japanese lifestyle product brand. The Miniso Group manufactures
products and operates a number of Miniso stores in Asia where those products are
sold. The Miniso Group licenses the “Miniso” name for use in other parts of the world

and sells products to those entities.

[3] The respondent debtor companies, collectively described as the “Migu
Group”, are the Canadian owners and operators who have licensed the use of the
“Miniso” brand in Canada. The Migu Group also purchases products from the Miniso

Group for resale here in Canada.

[4] On July 12, 2019, | granted an initial order in this matter (the “Initial Order”)

with reasons to follow. These are those reasons.

BACKGROUND FACTS

[5] The evidence at the hearing consisted of the Affidavit #1 of Qihua Chen, an

employee of one entity within the Miniso Group, sworn July 11, 2019.

[6] The Miniso Group manufacture lifestyle products under the “Miniso” brand
name and distribute those products, under licence, to retail outlets selling “Miniso”

branded inventory to the public.

[7] The Miniso Group, through a related entity, Miniso Hong Kong Limited, holds
all applicable trademarks related to the “Miniso” brand (respectively, the “Miniso

Trademarks” and the “Miniso Brand”), including in Canada.
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[40] The resultis obvious — the Migu Group cannot operate their business and

generate revenue without the cooperation and support of the Miniso Group.

CCAA ISSUES

[41] | will briefly discuss the various issues that arose on this application for the

Initial Order.

Statutory Requirements

[42] The CCAA applies in respect of a “debtor company” or “affiliated debtor
companies” where the total amount of claims against the debtor or its affiliates
exceeds $5 million: CCAA, s. 3(1). “Debtor company” is defined in s. 2 of the CCAA

to include any company that is bankrupt or insolvent.

[43] | am satisfied that each of the companies within the Migu Group is a
“‘company” existing under the laws of Canada or one of the provinces and that the

claims against them exceed $5 million.

[44] Further, | am satisfied that the Migu Group, either individually or collectively,
are unable to meet their liabilities as they come due and are therefore insolvent, and
thus each is a “debtor company” within the meaning of the CCAA: see Bankruptcy
and Insolvency Act, R.S.C. 1985, c. B-3, s. 2; Re Stelco Inc., [2004] O.J. No. 1257
(Sup. Ct. J.) at paras. 21-22; leave to appeal ref'd, [2004] O.J. No 1903 (C.A.); leave
to appeal to S.C.C. ref'd [2004] S.C.C.A. No 336.

[45] The CCAA expressly grants standing to creditors, such as the Miniso Group,
to commence proceedings in respect of a debtor company: CCAA, ss. 4-5; ATB
Financial v. Metcalfe & Mansfield Alternative Investments Il Corp., [2008] O.J.

No. 1818 (Sup. Ct. J.) at para. 34.

Objectives of the CCAA

[46] In Century Services Inc. v. Canada (Attorney General), 2010 SCC 60, the
Court provided a detailed analysis of the purpose and policy behind the CCAA. Of

particular note were the Court’s comments that:
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In Search of a Purpose: The Rise of Super Monitors & Creditor-Driven CCAAs

Luc Morin and Arad Mojtahedi :

I. — INTRODUCTION
“A Jedi uses the Force for knowledge and defence, never for attack.”
- Master Yoda - The Empire Strikes Back

The title of this article was not intended to echo the upcoming final chapter of the most recent Star Wars trilogy. In fact, we
came up with the title before The Rise of Skywalker was announced. But for some reason, we could not help but to think that
this was a sign from the force. After all, the very nature of the ethereal powers of a monitor appointed under the Companies’

Creditors Arrangement Act! (CCAA or the “Act”), were akin to those bestowed upon any Jedi knight: guardian of the peace
guided by selfless morality.

Monitor’s powers have been described as being supervisory in nature and its role as being those of a fiduciary towards all
stakeholders of an insolvent corporation. A CCAA monitor is not the agent of any particular category of stakeholders, let alone
a secured creditor. It serves to be the eyes and ears of the court, to monitor the restructuring process of the insolvent corporation
and account for all major operations and sometimes missteps, as the case may be, and report same to the court and the overall
body of stakeholders. It must maintain an over the crowd attitude aimed at ensuring that the restructuring process is being
conducted in accordance with the canonical code of conduct set forth in the CCAA, at the behest of a variety of stakeholders.

The roots of the monastic role of the monitor stem from the importance of the ultimate objective of the CCAA4, which is to favour
the restructuring of a struggling business and limit the terrible consequences of a corporate insolvency on its stakeholders. The

CCAA does not provide for a scheme of distribution, which is the case under the Bankruptcy and Insolvency Act? (BIA). 1t
seems that failure to restructure was never an option contemplated under the CCAA’s purview, the legislator leaving this to be
dealt with by the BIA.

The CCAA was historically aimed at facilitating a compromise between creditors and an insolvent corporation. CCAA4’s
historical objective is in the very title of the Act. That said, not all insolvent corporations can or should be saved, and to the
extent that efforts are made to restructure their business, courts have justifiably concluded that the CCAA4’s objective would not
be thwarted by facilitating the liquidation of the insolvent corporation’s assets, property and undertakings. After all, in most
cases, such a liquidation would take the form of a transfer of assets allowing for the business of the insolvent corporation to
continue, albeit under a new entity or structure. Comfort could be taken in the end result that enables the restructuring of a
business, even if it means that this business would have to thrive under a new master and/or a different structure.

It is in this context that one must analyze the recent trend allowing for the CCAA process to be initiated by secured creditors
while granting extended powers to the CC4A4 monitor akin to those of a BIA receiver. To the extent that management of an
insolvent corporation fails or neglects to address the restructuring needs of the business, courts have allowed a CCAA process to

CANADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). Al rights reserved.
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be initiated at the request of a secured creditor. Similarly, in the event that management is conflicted, notably with its intention
to sponsor or be associated with a bid within a sale and investment solicitation process (”SISP”) conducted in the context of
a CCAA process, courts have allowed the monitor to extend its role, to overstep the supervisory nature of its duties and play
an active role in the management of the business while having direct powers over the assets, property and undertakings of an
insolvent corporation.

That said, the driving factor in allowing a secured creditor to take control over a typically debtor-driven CCAA process and
for the monitor to have extended powers is that management of the insolvent corporation is either neglecting/failing to abide
by its fiduciary duties or that management was simply not in a position to exercise same in an objective manner. It must be
demonstrated that management is acting, be it actively or passively, in a manner that is detrimental not only to the secured
creditors’ interest but also to all other stakeholders of the corporation, and that the extended powers granted to the monitor at
the request of the secured creditor is for the purpose of restructuring the business of the insolvent corporation.

This raises a number of questions. What if the secured creditor has simply lost confidence in the management and wants to
appoint a professional to overview an orderly liquidation of the corporation’s business, assets, property and undertakings? Can
it rely on the CCAA to initiate a restructuring process? Is it still management’s game? What would be the difference with a BI4
receivership? Should the monitor be considered an agent of the secured creditor?

All of these questions merit attention. First, the Supreme Court of Canada in Lemare Lake 3 appropriately warned insolvency
practitioners that the insolvency legislation’s purpose may not be set aside lightly. Second, even if from a practical standpoint, a
CCAA monitor and a BIA receiver are actually the same professional, a licensed trustee, the reality is that the role and nature of the
duties associated with each of these appointments have historically been very different, and to some extent plainly incompatible.
The old saying of “same professional, different hat” might be too simplistic and inappropriate when it comes to separating the
BIA receiver from the CCAA monitor.

This article proposes a review of case law and authorities on the competing roles of a CC4AA4 monitor and a BIA receiver, with
a special focus on the circumstances giving rise to the creditor-driven CCAA processes providing for extended powers being
granted to a CCAA monitor. We argue that the CCAA’s historical objective is in line with limiting the monitor’s powers, and
only extending the same when absolutely necessary. CC4AA4 monitor should remain neutral and exercise supervisory powers
over the restructuring process, driven by the debtor, unless evidence demonstrating that its management is failing or neglecting
to exercise its fiduciary duties appropriately.

The CCAA is a debtor-driven process, the secured creditor-driven process being the BIA receivership. The line between these
two processes should not be blurred by the overarching practicalities that has come to define our Canadian Insolvency practice.

May the force be with you, dear readers.
II. — HISTORICAL PURPOSE AND OBJECTIVES OF THE CCAA: PRESERVATION OF GOING CONCERN

The CCAA was drafted with little consultation by the Conservative government of RB Bennett at the height of the Great

Depression in 1933. * 1t was introduced via Bill 77 by Charles H Cahan, MP, who then stated that the economic circumstances
of the time required the government to adopt a law that would allow for compromises between a debtor and its creditors without
wholly destroying the company and forcing the wasteful sale of its assets:

Mr. Speaker, at the present time any company in Canada, whether it be organized under the laws of the Dominion
of Canada or under the laws of any of the provinces of Canada, which becomes bankrupt or insolvent is thereby

brought under either the Bankruptcy Act or the Winding-up Act. These acts provide for the liquidation of the
company under a trustee in bankruptcy in the one case and under a liquidator in the other, and the almost
inevitable result is that the organization of the company is entirely disrupted, its good-will depreciated
and ultimately lost, and the balance of the assets sold by the trustees or the liquidator for whatever they

will bring. There is no mode or method under our laws whereby the creditors of a company may be brought

CANADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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into court and permitted by amicable agreement between themselves to arrange for a settlement or compromise
of the debts of the company in such a way as to permit the company effectively to continue its business by its
reorganization. [...]

At the present time some legal method of making arrangements and compromises between creditors and
companies is perhaps more necessary because of the prevailing commercial and industrial depression, and it
was thought by the government that we should adopt some method whereby compromises might be carried
into effect under the supervision of the courts without utterly destroying the company or its organization,

without loss of good-will and without forcing the improvident sale of its assets. 3

[Emphasis added.]

In the Senate, the Right Honourable Arthur Meighen (Conservative) similarly stated that the CCAA allows for cooperation and
compromises for the greater good, notably by preserving the interests of employees and security holders:

Honourable senators, the purpose of this Bill is to enable companies which otherwise would be confronted with
bankruptcy to arrange compromises by means of conferences among their various classes of security holders. [...]
The depression has brought almost innumerable companies to the pass where some such arrangement is necessary
in the interest of the company itself, in the interest of its employees -- because the bankruptcy of the company
would throw the employees on the street -- and in the interest of the security holders, who may decide that it is
much better to make some sacrifice than run the risk of losing all in the general debacle of bankruptcy. [...] As
it is, the best result can be attained only by the passage by our legislatures of such co-operative measures as will

enable civil rights, and companies within their purview, to be interfered with for the general advantage. 6

The Act, at merely 20 provisions long and without a preamble or a clear policy statement, was barely debated in the Parliament
and was quickly passed into law without objection. 7 Yet, it was soon beset by constitutional controversy, as for the very first

time a federal law could bind secured creditors’ rights, an area which was then believed to be within the exclusive power of

the provincial legislatures. 8

The reluctance of practitioners at the time to use the CCAA or the Farmers’ Creditors Arrangement Act 9 prompted the Bennett

government to refer them to the Supreme Court of Canada in 1934 and 1936, respectively. 10" The Supreme Court held that
both laws were intra vires of the Parliament of Canada. In essence, the Supreme Court ruled that pursuant to s 91(21) of the

Constitution ' the CCAA is valid so long as it concerns arrangements between an insolvent debtor and its creditors.

From 1950 onwards the CCAA fell out of favour, likely because amendments to the Act in 1953 restricted its use to companies
issuing bonds, and by 1970 it was considered a dead letter law. It took another wave of economic recessions to revive the use
of the Act in the 1980s and 1990s.

As a consequence of its ability to grant a broad and flexible authority to the supervising court to make the orders necessary to
facilitate the reorganization, the CCAA rose to become the functional equivalent of the American Chapter 11 restructuring. That

characterization has since influenced its judicial interpretation. 12 Bver since, the courts have significantly widened the scope
of the Act. As noted by one author in this Review, “the legal setting for Canadian insolvency restructuring has evolved from a
rather blunt instrument to one of the most sophisticated systems in the developed world.” 13

To this day, and after multiple amendments, the CCAA lacks an express purpose clause. Nonetheless, the courts, culminating
in the Supreme Court’s decision of Century Services, have time and again held that the Act has first and foremost a remedial
purpose, geared at preserving the value of a company as a going concern:

[15] As I will discuss at greater length below, the purpose of the CCA4 -- Canada’s first reorganization statute --
is to permit the debtor to continue to carry on business and, where possible, avoid the social and economic
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costs of liquidating its assets. Proposals to creditors under the B/4 serve the same remedial purpose, though this

is achieved through a rules-based mechanism that offers less flexibility. Where reorganization is impossible, the
BIA may be employed to provide an orderly mechanism for the distribution of a debtor’s assets to satisfy creditor
claims according to predetermined priority rules.

[16] Prior to the enactment of the CCAA in 1933, practice under existing commercial insolvency legislation tended
heavily towards the liquidation of a debtor company. [...]

[17] Parliament understood when adopting the CCA4 that liquidation of an insolvent company was harmful for
most of those it affected -- notably creditors and employees -- and that a workout which allowed the company
to survive was optimal.

[18] Early commentary and jurisprudence also endorsed the CCAA’s remedial objectives. It recognized that
companies retain more value as going concerns while underscoring that intangible losses, such as the evaporation
of the companies’ goodwill, result from liquidation. Reorganization serves the public interest by facilitating the
survival of companies supplying goods or services crucial to the health of the economy or saving large numbers
of jobs. Insolvency could be so widely felt as to impact stakeholders other than creditors and employees. Variants
of these views resonate today, with reorganization justified in terms of rehabilitating companies that are

key elements in a complex web of interdependent economic relationships in order to avoid the negative
14

consequences of liquidation.

[References omitted -- Emphasis added.]

In furthering this remedial objective, the CCAA provides the supervising judge with wide discretion, which must be exercised
with care. As mentioned by the Supreme Court, the court must be cognizant of the interests of all stakeholders, which often
extend beyond those of the debtor and creditors:

[59] Judicial discretion must of course be exercised in furtherance of the CCAA4’s purposes. The remedial purpose
I referred to in the historical overview of the Act is recognized over and over again in the jurisprudence. To cite
one early example:

The legislation is remedial in the purest sense in that it provides a means whereby the devastating
social and economic effects of bankruptcy or creditor initiated termination of ongoing business
operations can be avoided while a court-supervised attempt to reorganize the financial affairs of the
debtor company is made.

[60] Judicial decision-making under the CCAA takes many forms. A court must first of all provide the conditions
under which the debtor can attempt to reorganize. [...] In doing so, the court must often be cognizant of the
various interests at stake in the reorganization, which can extend beyond those of the debtor and creditors

to include employees, directors, shareholders, and even other parties doing business with the insolvent

company. 15

[References omitted -- Emphasis added.]

Courts and practitioners alike have had a natural tendency to resort to a comparative analysis between the B/A and the CCAA
in trying to justify the objective, purpose and identity of each of those two major pieces of the Canadian insolvency legislation.

In the spirit of such a comparative analysis, one cannot disregard that, as opposed to the BI4, the CCAA does not provide
for a scheme of distribution. Despite clear recommendations made by the Standing Senate Committee on Banking, Trade and

Commerce in this regard, leading to the 2009 amendments to the B4 and CCAA, 16 the legislator chose not to incorporate
a scheme of distribution amongst different stakeholders of a company restructuring its affairs under the CCAA. This gives
further weight to the consideration given by the legislator to the historical objective of the CCAA: to restructure an insolvent
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corporation’s business by preserving the continuation of its going concern, thus avoiding, or at least narrowing the negative
consequences attached to the pure liquidation of its assets, property and undertakings.

Increasingly the lines between liquidation and restructuring are blurred. 17 This pattern is further intensified by the increasing
popularity of liquidating CCAAs.

Historically, liquidation was effected via BIA receiverships, bankruptcies, or a combination of both. Although such liquidation
efforts could result in the continuation of the debtor’s business for a time through a receiver or trustee in bankruptcy acting
in lieu of the management, typically the liquidation conducted under the B/4 would result in a piecemeal sale of the insolvent

corporation’s assets, property and undertakings. 18

Generally speaking, for their fullest implementation, BI4 processes are more rule-driven and require less discretion than the
CCAA. The purpose of the B/A consists in bringing consistency to the administration and liquidation of bankrupt estates and, if

119

possible, in facilitating restructuring under a proposa The BIA offers two alternatives to the remedial path of the proposal,

a debtor-driven restructuring process similar in its objective to what the CCA4 is:

» The Bankruptcy Regime: A pure liquidation process conducted under the helm of a trustee in bankruptcy having

full control over the assets, property and undertakings of the insolvent debtor. Bankruptcy is triggered either voluntary,
by a general assignment executed by the debtor’s management in favour of the creditors, or forced upon by a creditor
through an application for a bankruptcy order. Bankruptcy is used in order to shut down an insolvent debtor’s business,
liquidate its assets and distribute any proceeds to creditors in accordance with a statutory scheme of distribution.
Once effective, management has no longer any powers over the assets, property and undertakings of the insolvent
corporation; and

»  Receivership: The other alternative made available under the BIA is the appointment of a receiver pursuant to
section 243 of the BIA. The appointment of a receiver is reserved to secured creditors only, who must convince the
court that it is “just and convenient” to appoint a licensed trustee to exercise control over the assets, property and
undertakings of an insolvent corporation. What circumstances qualify as being “just and convenient” under section
243 of the BIA has been the subject of a significant body of case law and is beyond the purview of this article. For
the purpose hereto, we will limit ourselves to saying that the appointment of a receiver under section 243 of the BIA4
usually requires a demonstration to the court that the main secured creditor has lost confidence in the management of
the insolvent corporation and that there is a tangible risk that management is unjustifiably putting at risk the secured
creditor’s position.

To the extent that we accept that transferring the assets of an insolvent corporation required to continue the going concern of
its business qualifies as restructuring, a B/A receivership may serve to effectively restructure a business, similar to what would
be achieved under a liquidating CCAA4. However, as previously mentioned, the major difference is that a BIA receivership is a
secured creditor-driven process whereas the CCA4 remains a debtor-driven process.

Receivership was crafted to allow for a secured creditor in specific circumstances to take over the management of an insolvent
corporation through the appointment of a licensed trustee that it selects. The role and more specifically the beneficiary of the
receiver’s duties have yet to be defined by case law and authorities. Since the receiver is chosen/retained by the secured creditor,
wherein the B/4 does not provide for continuing reporting obligations to the court, let alone the debtor’s management (as is the
case under the CCAA4 regime), one could argue that the receiver appointed under section 243 of the BI4 is acting as an agent
of the secured creditor that has petitioned for its appointment. Undoubtedly, receivership is a secured creditor-driven process
which cannot be initiated by the insolvent corporation.

In contrast, in a liquidating CCAA4 the insolvent corporation typically remains in possession and control of its assets, property
and business. The monitor, who has continuous reporting obligations to the court and the stakeholders, exerts no specific power
over the assets, property and business of the insolvent corporation. Management remains at the forefront of all restructuring
efforts. A CCAA process is therefore a typically debtor-driven one. We will see from recent case law that courts have allowed
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secured creditors to resort to the CCAA to effectuate liquidating CCAA4s, but always with a view to preserve the going concern
operations of the business operated by the insolvent corporation.

Yet this remains the exception to the rule. Even in its liquidating form, a CCAA process is to be driven by the insolvent
corporation’s management. From recent cases, we have identified four scenarios in which courts have allowed a secured creditor
to rely on the CCAA while extending the powers of the monitor, rather than proceeding with a receivership under section 243
of the BIA:

*  Resignation of the management body: when all directors and officers resign after a CCAA4 process has been

initiated, courts have allowed for the continuation of the CCAA4 process by extending powers to the monitor akin
to those of a receiver. Commonly referred to as a “super monitor,” these powers allow the monitor to have direct
powers over the assets, property and undertakings of the insolvent corporation and, for all intents and purposes, to
act in lieu of management;

« Unfitness of management to conduct CCAA proceedings: this is trickier because it requires a demonstration
that management is not fit to conduct a formal CCAA4 proceedings without causing harm to the stakeholders, akin

to a fiduciary duties violation;

. Management has no plan or their plan is doomed to fail: this requires an analysis from the Court that

management has no germ of a plan or that any potential restructuring plan is doomed to fail; and

* Management being conflicted: in the event that management is contemplating sponsoring or being associated

with a bid in respect to the company’s assets, property and undertaking in the context of a SISP.

The remainder of this article will analyze a recent rise in case law of CCA4 liquidation processes, largely influenced or driven
by creditors. The article will then aim to synthesize when and under what conditions such processes are appropriate.

III. — INCREASING USE OF LIQUIDATING CCAAs: A PATH FOR SECURED CREDITORS

Since the 2009 amendments to the CCAA4, courts across Canada have held that the purpose of the CCA4 may be met where a
restructuring is effected by way of a liquidation. This has facilitated the transfer of assets, property, undertakings of an insolvent
corporation related to a business to allow for its going concern operations to be preserved, even if it means that such operations
ought to be continued under a new entity and/or structure. Such restructurings have become commonly referred to as liquidating
CCAAs.

The concept of liquidating CCAAs was broadly approached in the recommendations made in the Senate Report, leading to the
adoption of section 36 as part of the 2009 CCAA4 amendments:

During a reorganization, an insolvent company may benefit from an opportunity to sell part of its business in
order to generate capital, avoid further diminution in value and/or focus better on the financially solvent aspects
of its operations. In some situations, a win-win situation would be created: insolvent companies would be able
to increase their chance of survival as they gain capital and focus on their solvent operations, and creditors
would avoid further reductions in the value of their claims. These sales would occur outside the normal course
of the organization’s business. In some cases, the best situation for stakeholders might involve the sale of the

business in its entirety. [...]

The Committee also believes that there are circumstances where all stakeholders would benefit from an

opportunity for an insolvent company involved in reorganization to divest itself of all or part of its assets,
20

whether to raise capital, eliminate further loss for creditors or focus on the solvent operations of the business.

[Emphasis added.]
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However, even in the most extreme cases where the debtor is “doomed to fail,” the process must have a prospect for the
continuation of, among other things, employment for employees, supply relationships between suppliers and trade creditors,

and the credit relationships between the debtor business and creditors. 21 1t cannot be a liquidation driven process without the
prospect of a going concern being preserved and continued. The proper forum for such pure liquidation process being the BI4.

Virginia Torrie has argued that the CCAA4 is historically a lender remedy, refuting conventional views of the Act being a debtor

remedy inspired by concern for stakeholder groups, such as labour. 2 Accordingly, “if the Act was intended as a lender remedy
(rather than to facilitate going-concern reorganizations) there may be less reason to object to liquidating CCAAs on normative
or policy grounds.” 23
However, and as also noted by Dr Torrie, we respectfully submit that this perspective, taken to its extreme, risks undermining
the rule of law. It is generally true that insolvency laws were enacted and amended in response to the needs of major creditors.
Dr Torrie notes, regarding the CCAA, that the “impetus for this federal statute was to help prevent large bondholders [financial
institutions] from failing, by allowing them to restructure debtors (read: restructure losses) and so return these companies

(read: investments) to profitability.” 24 Having said this, courts should not ignore the very purpose of the CCAA, as repeatedly
and explicitly mentioned in Parliament and confirmed by the Supreme Court (as well as implicitly acknowledged in the
aforementioned quote), which is to preserve the value of the debtor companies as a going concern for the benefit of all of its
stakeholders, including employees, and when possible avoid the economic consequences of a liquidation for the society at large
by “returning these companies to profitability”.

Itis a long-standing concern that judicial discretion in insolvency matters is bound by little in terms of procedure, stare decisis, or
appellate oversight. As noted by David Bish, while this flexibility is of great value and is a cornerstone of Canadian restructuring
law, the integrity of our system (as well as the equally important appearance of integrity), depends on the practitioners and
the courts following meaningful checks and balances based on the purpose of the Act, unless we (the society at large) are
comfortable embracing unfettered judicial discretion:

If the beauty of our system lies in the unrestrained freedom of judges to drive a desirable commercial outcome, we
should embrace it. If, however, we are not comfortable embracing unrestrained judicial discretion, at the very least
we ought to find a way to credibly define and impose meaningful limits on that discretion. Either way -- whether

transparent unfettered discretion or meaningful checks and balances -- the integrity of our system depends on it. »

As previously noted, the CCAA does not benefit from a scheme of distribution for debtors’ assets and was not subject to
parliamentary scrutiny and debate in this regard. Arguably, a CCAA4 court is granted wide discretion because our society expects
this discretion to be used in a manner that will benefit the society at large. Given the impossibility to codify and rank the
innumerable considerations that could come into play when a court is tasked with maintaining the operations of an insolvent
debtor as a going concern, the great flexibility provided by the CCA4 is entirely warranted in such circumstances.

Large creditors, who often enjoy secured status, are often best placed to evaluate the benefits and consequences of debtors’ risk-
taking. To allow them to call the shots by freely choosing between CCAA liquidation, receivership or bankruptcy will lead to
inappropriate risk-taking and could, in theory, aggravate the often discussed inequity between stakeholders by syphoning value
from stakeholders at large to their sole advantage.

We will see from the case law that the courts’ position has evolved significantly after the 2009 CCAA4 amendments, which led,
inter alia, to the enactment of section 36.

1. — The Case Law Prior to the 2009 CCAA4 Amendments

Prior to the enactment of the 2009 amendments to the CCAA, appellate decisions remained wary of using CCAA to effect
liquidations.
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In 1990, the British Columbia Court of Appeal explicitly stated that the purpose of the CCAA is to facilitate the making of a
compromise or arrangement in order to allow the debtor to continue business:

The purpose of the C.C.A.A. is to facilitate the making of a compromise or arrangement between an insolvent
debtor company and its creditors to the end that the company is able to continue business. [...] When a company
has recourse to the C.C.A.A., the Court is called upon to play a kind of supervisory role to preserve the status
quo and to move the process along to the point where a compromise or arrangement is approved or it is evident
6

that the attempt is doomed to failure. 2
Similarly, in 1991, Justice LeBel, then of the Quebec Court of Appeal, wrote that what distinguishes the CCA4 from the B4 is
that CCAA is aimed at helping the debtor company avoid bankruptcy or emerge from its insolvency:

More so than its liquidation, this Act is aimed at the reorganization of the company and its protection during the
intermediate period, during which the approval and the realization of the reorganization plan is sought. Conversely,
the Bankruptcy Act (RSC 1985, chapter B-3) seeks the orderly liquidation of the property of the bankrupt and
the distribution of the proceeds of such liquidation among the creditors, in the order of priority defined by the
Act. The Arrangements Act responds to a distinct need and purpose, at least according to the interpretation

generally given to it since its adoption. We want to either to prevent bankruptcy, or to help the company
27

emerge from this situation.

[Our translation -- Emphasis added.]

In 1998, Justice Blair of the Ontario Court of Justice held that liquidation orders can be granted under the CCAA4 “if the
528

circumstances are appropriate and the orders can be made within the framework and in the spirit of the CCAA legislation.
In 1999, the Alberta Court of Appeal unanimously sided with Justice Paperny of the Alberta Court of Queen’s Bench, who ruled
in the first instance that the CCAA4 should not be used when the sale of the assets generates liquidity that is insufficient to be

distributed to unsecured creditors and where no plan of arrangement was put to the creditors. 2% The Court of Appeal went a
step further, by calling into question the use of the CCAA to liquidate the assets of insolvent companies:

[w]hile we do not intend to limit the flexibility of the CCAA, we are concerned about its use to liquidate assets
of insolvent companies which are not part of a plan or compromise among creditors and shareholders, resulting
in some continuation of a company as a going concern. Generally, such liquidations are inconsistent with the

intent of the CCAA and should not be carried out under its protective umbrella. 30

[Emphasis added.]

The notion that CCAA process could end in liquidation in exceptional situations was also recognized by the Quebec Superior

Court in 2004. In Papiers Gaspésia, 3 Papiers Gaspésia Inc. ("Gaspésia”) was a limited partnership created by the Fonds
de Solidarit¢é FTQ, SGF Rexfor and Tembec. The Chandler paper mill was subject, since 2001, to redevelopment and
modernization, and Gaspésia was seeking potential partners to refinance this project.

On 30 January 2004, Gaspésia obtained an order declaring that the company was subject to the provisions of the CCAA, that Ernst
& Young Inc was appointed as monitor, and also offered certain relief to offer Gaspésia time to prepare a plan of compromise
or arrangement. During the process the three directors of Gaspésia resigned, which event changed the role of the monitor. The
monitor requested that it be allowed to act in the place of the board of directors for this matter and to represent Gaspésia in
litigation before court.

The Superior Court of Quebec held that it is not excluded that proceedings under the CCAA can result in the liquidation of the

debtor’s assets, but this is only possible in exceptional and appropriate circumstances. 32
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In 2008, the British Columbia Court of Appeal appeared, in obiter, to cast further doubt about the possibility of liquidation
conducted under the CCAA in Cliffs Over Maple Bay:

I need not decide the point on this appeal, but I query whether the court should grant a stay under the CCAA to
permit a sale, winding up or liquidation without requiring the matter to be voted upon by the creditors if the plan
of arrangement intended to be made by the debtor company will simply propose that the net proceeds from the

sale, winding up or liquidation be distributed to its creditors. 33

This line of reasoning was picked up by the Supreme Court in the above discussed 2010 decision of Century Services, M

marking the last time the purpose of the Act was directly addressed on appeal. 33 Noteworthy, the Century Services decision
was rendered on facts that occurred prior to the 2009 CC4A4 amendments and the enactment of section 36.

2. — The Case Law Since the 2009 CCAA Amendments

Comprehensive changes made to the CCAA4 in 2009 brought with them the addition of section 36, which now permits the sale
of assets outside the ordinary course of business subject to court authorization. As nothing in this section requires the filing
of a plan or a continuing entity as a condition for court’s approval, courts across the nation ruled that the court has the power
to allow the sale of substantially all of the debtors’ assets in the absence of a plan. Following the 2009 amendments, the trend
towards liquidating CCAA4s picked up.

In 2010, Alberta’s Court of Queen’s Bench granted an initial order under the CCAA with respect to Fairmont Resort Properties
Ltd, Lake Okanagan Resort Vacation (2001) Ltd, Lake Okanagan Resort (2001) Ltd and LL Developments Ltd (the “Fairmont

Group”). 3% The Fairmont Group’s operations were able to continue under CCAA protection from the date of the initial by
taking certain key measures.

FRPL Finance Ltd ("FRPL”) and a related corporation were major secured creditors of the Fairmont Group, and supported the
CCAA proceedings. FRPL had issued bonds to many individual investors in order to provide capital to the group. The capital
raised by FRPL, which amounted to approximately $41.5 million, was loaned to the Fairmont Group between 2005 and 2007.

On 15 April 2010, in proceedings linked to the CCAA process, FRPL applied for a final order in respect of a plan of arrangement
pursuant to section 193 of the Business Corporations Act, RSA 2000, ¢ B-9. At a bondholder meeting, FRPL proposed a
reorganization plan which included the options available for recovery of FRPL’s loans to the Fairmont Group.

Under the proposed plan, bondholders would exchange their bonds for trust units in the newly established Northwynd REIT.
Northwynd REIT would acquire the Fairmont Group loans and security interest through a wholly-owned limited partnership,
Northwynd Limited Partnership ("Northwynd”). The limited partnership would then take steps under the security to acquire
ownership and control of the Fairmont Group assets.

Roughly 60 to 63% of total bondholders were represented at the meeting and a vast majority of voting bondholders voted in
favour of the proposed arrangement. Justice Romaine found that the statutory procedures had been met, the application had
been put forward in good faith, the arrangement had a valid business purpose and, on the basis of the strong bondholder support
and the lack of opposition, the plan was fair and reasonable.

After being assigned the secured debt amounting to approximately $52 million, Northwynd applied for an order under the CCAA4
proceedings approving the acceptance by Fairmont Group of its offer to purchase all of the assets of the Fairmont Group in
consideration for the discharge of the DIP financing and the crediting of $43.8 million against the secured debt owed to FRPL.

The sale of the assets under the CCAA proceedings was allowed. Citing Anvil, 37 Justice Romaine stated that “Farley, J. noted
that the CCAA4 may be used to effect a sale or liquidation of a company in appropriate circumstances, most particularly where

to do so would ‘maximize the value of the stakeholders’ pie’”. 3% Justice Romaine also noted that, while the alternative of
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selling the assets through a receivership would be commercially equivalent, approval pursuant to the CCAA4 proceedings would

be more efficient. >’

Northwynd’s plan proposed two options to bondholders: either continue under the existing CCAA proceedings or through the
termination of the proceedings and the appointment of a receiver. Northwynd submitted that the most time-efficient and cost-
effective method of proceeding was the sale pursuant to the CCAA proceedings. On the contrary, monitor Ernst & Young
submitted that “the potential of achieving a sale price for the secured assets greater than the offer was very low and that the
costs of a sales process would be significant,” thus concluding that neither alternative would improve the return of creditors.

Based on precedents, Justice Romaine affirmed that a sale of substantially all of the assets of a debtor company is permitted in a
CCAA proceeding pursuant to s 36 of the CCAA if certain statutory criteria are met and, in accordance with previous authority,

if such a sale is consistent with the purpose and policy of the CCAA and in the best interests of creditors generally. 40
Justice Romaine went on to cite Brenner CJ in Pope & Talbot:

The decision by courts to extend the use of the CCAA to a liquidation is based on a recognition of the wider
interests at stake in such a proceeding. The purpose of a liquidating CCAA where the assets are to be sold on

an operating basis, is to fairly have regard for the interests of not only the creditors and the stakeholders of

the petitioner, but also the interests of employees, suppliers and others who will be affected by a complete

shutdown. So provided that the objective is to dispose of assets on an operating basis, then even though it

is a liquidation, the exercise is not designed to effect a recovery for solely the secured lenders as submitted by

Canfor. Clearly a continuation of operation will benefit a wider constituency. 4l
[Emphasis added.]

Justice Romaine, pitting BIA receivership against CCAA as proper forum to effectuate a liquidation, relied heavily on the fact
that the liquidating CCAA was aimed at preserving the going concern business of the insolvent corporation, thus finding comfort
in the historical objective of the CCAA: to preserve going concern business while avoiding the dire impact on a variety of
stakeholders resulting from the shutdown and pure liquidation of same.

Noting that s 36 of the CCAA does not require that a plan be filed as a condition of court approval or there be a continuing
entity after liquidation, Justice Romaine concluded that it made both practical and commercial sense to allow the sale process

to take place under the existing CCAA proceedings. In the alternative, a bankruptcy would have been less efficient and would

have jeopardized the going concern business, to the detriment of all stakeholders. 42

More recently in Bloom Lake (2017),43 Justice Hamilton, then at the Superior Court of Quebec, recognized once more that
liquidating CCAA can serve a legitimate purpose but justly ruled that creditors should have analogous entitlements in liquidations
under the CCAA and the BIA. Otherwise, the debtor or creditors can choose liquidation under the CCAA in order to avoid their

responsibilities under the BI4. **

In Bloom Lake, the debtors, Wabush Iron Co Limited and Wabush Resources Inc and the mises-en-cause Wabush Mines, Arnaud
Railway Company and Wabush Lake Railway Company Limited (collectively the “Wabush CCAA Parties”) filed a motion for
the issuance of an initial order under the CCAA. The Wabush CCAA Parties had two pension plans for their employees governed
by the Newfoundland and Labrador Pension Benefit Act "’NLPBA”). Therein, the monitor filed a motion seeking direction with
respect to the priority’s order of the debts. The purpose of this decision was to determine the preliminary question of whether
the Court must defer to the Supreme Court of Newfoundland and Labrador for the application of certain rules concerning trusts
and security interests under the NLPBA. Furthermore, the Court responded to the key issue of whether “the CCAA4 proceedings
themselves, or some event within the CCAA proceedings, constitute a liquidation, assignment or bankruptcy” of the employer.
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Recognizing its jurisdiction to interpret the provisions of NLPBA in the context of this CCAA proceeding, the Court concluded
that this was a liquidating CCAA at the outset, which triggered the application of the deemed trusts under the federal Pension
Benefits Standards Act and the NLPBA. To this end, the Court noted:

* Liquidation regime under Part XVIII of the Canada Business Corporations Act is only available to corporations

that are solvent. >

* The debtor in a CCAA proceeding remains in possession of its assets and this is sufficient to meet the requirement

of the estate in liquidation, assignment or bankruptcy. 46

*  The employer should not be allowed to avoid the priority of the deemed trust by choosing to liquidate under

CCAA rather than the BI4. ¥

[160] It is clear in the present matter that the Wabush CCAA parties have liquidated their assets. With the sale
of the Wabush mine in June, the Wabush CCAA parties have now sold all or substantially all of their assets.
However, they did not institute formal liquidation proceedings. They proceeded instead under the CCAA with

what has come to be known as a “liquidating CCAA” |...] 48

[174] The Court notes that there is nothing in any way pejorative about qualifying the CCAA as a

liquidating CCAA. That is a legitimate and increasingly frequent use of CCAA proceedings. However, a
liguidating CCAA should be more analogous to a BIA proceeding. One of the consequences is that the

d. 49

deemed trusts should be triggere

[References omitted -- Emphasis added.]

In 2014, Justice Dumas in Lac Mégantic insisted that the question as to whether liquidations are allowed under the CCAA4

remains an open one, as there has been no recent decision from a court of appeal on this matter in Canada, but concluded that

liquidating CCAAs were possible, on a case-by-case basis. >0

More recently in 2019, the same Justice Dumas rendered a decision in the matter of MPECO Construction > denying a motion
seeking extension of the stay of proceedings on the basis that there were no prospect for a plan of arrangement. Justice Dumas
did not cast a doubt on the possibility for an insolvent corporation to liquidate its assets under a CCAA process. Rather, Justice
Dumas questioned whether the CCAA4 was the proper forum to allow for such a liquidation exercise to be conducted to the extent
that there were no reasonable grounds suggesting that such a liquidation would lead to the preservation of the going concern
and that the proceeds of such an exercise could lead to the filing of a plan of arrangement being submitted to the creditors:

[34] The objective of the CCAA is embedded in its title.

[35] The objective of the Act is to allow for a struggling company to present a plan of arrangement to its creditors
with the ultimate objective to restructure its business. (...)

[44] That a liquidation of a debtor’s assets is possible prior to the filing of a plan of arrangement is not in litigation.
Courts will exercise their discretion in this regard on a case-by-case basis. That said, one must keep in mind that

the debtor’s request and acts under the CCAA should lead to the filing of a plan of arrangement submitted
to the creditors.

[45] Proceedings under the CCAA ought not to be used to short circuit realization process under the Bankruptcy

and Insolvency Act. 32
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[Our translation -- Emphasis added.]

Liquidating CCAA is no longer a trend. It is justly considered an efficient tool to facilitate the transfer of businesses on a going
concern basis. So long as the liquidation conducted under a CCAA process will enhance the prospect of maintaining the going
concern of the business(es) operated by an insolvent corporation, even if this going concern may ultimately be continued under

a new entity/structure, courts are now relying on section 36 of the CCA4 to allow such liquidation to proceed. >3 This is in line
with the historical purpose and objective of the CCAA.

Prime evidence of the fact that liquidating CCAAs are now well accepted are Sears Canada Inc’s CCAA proceedings, which
began in 2017. In a span of less than two years, the monitor was capable of monetizing substantially all of the tangible assets
of these entities while temporarily maintaining certain operations and allowing for the transfer of certain businesses formally

operated under the banner of Sears, hence maximizing chances that going concern preservation is maintained. i

On a final note, it is interesting to note that Parliament’s recent amendments to the CCAA4 via Bill C-97, which will add section
11.001 to the CCAA requiring initial orders to “be limited to relief that is reasonably necessary for the continued operations

of the debtor company in the ordinary course of business during that period” [emphasis added]. >3 Buried deep within the
government’s budget, it remains to be seen how this new provision will be interpreted by the courts and if it will serve to reaffirm
the primary and historical purpose of the CCAA4, which is to enable a restructuring of an insolvent corporation’s business for
the benefit of a variety of stakeholders.

Following the guidance from the above decisions, in recent years liquidations under the CCA4 have been effected when the
maintenance of the debtors’ business as a going concern was shown to increase the value for stakeholders and when the
complexity of the matter justified the flexibility provided under the CCAA, always with a view to preserve the going concern of
a business operated by an insolvent corporation. With the objective of avoiding or limiting the negative impact on a variety of
stakeholders that the alternative of a liquidation on a piecemeal basis would bring. This is in line with the historical objective
and very purpose of the CCAA.

That said, who should be at the helm of a liquidating CCAA4? In coming to accept liquidating CCAAs, Courts have insisted on
the fact that it was for the benefit of all stakeholders of the insolvent corporation, in some cases plainly shrugging at the idea of
a liquidating CCAAs that would serve no more than to reimburse the secured creditor. Can the debtor-driven CCAA process be
continued or even initiated by a secured creditor? This is the question that next section seeks to address.

IV. — CREDITOR-DRIVEN CCAA4s AND ENHANCED POWERS FOR THE MONITOR
1. — Initiating the CCAA Process

The CCAA does not prohibit creditors from bringing forth an application for an initial order. Nonetheless, given that the process
is typically driven by the debtor, the courts have historically been reluctant to grant an application made by creditors. While
multiple cases in recent years have allowed the creditors to initiate the CCAA process and enhanced the role of the monitor,
CCAA remains first and foremost debtor-driven.

In Crystallex (2012), a decision which was unanimously confirmed by the Ontario Court of Appeal, Justice Newbould held that
when the court is presented with competing CCAA applications from the debtor and from a creditor, the key consideration is

which application offers the best chance for a fair balancing of the interests of all stakeholders. 3 A creditor should not be able
to prevent a debtor company from undertaking restructuring efforts under the CCA4 to maximize recovery for the benefit of all
stakeholders unless it can be shown that the company’s efforts are “doomed to fail.”

Crystallex is a mining company whose principal focus was the exploration and development of gold projects in Venezuela. In
2004, the company issued nearly $100 million worth of senior unsecured notes due on 23 December 2011. On 22 December
2011, one day prior to the maturity of the notes, Crystallex and the noteholders filed competing CCAA applications. The
noteholders’ application contemplated that all existing common shares would be cancelled, an equity offering would be
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undertaken, and if, or to the extent, the equity proceeds were insufficient to pay out the noteholders, the notes would be converted
to equity.

Crystallex concurrently sought authority to file a plan of compromise and arrangement, the authority to continue to pursue
an arbitration in Venezuela, and the authority to pursue all avenues of interim financing or a refinancing of its business and
to conduct an auction to raise financing. Crystallex had already received an unsolicited offer of financing from Tenor Capital
Management. In coming to the aforementioned conclusions, Justice Newbould wrote:

[20] The CCAA is intended to provide a structured environment for negotiation of compromises between a
debtor company and its creditors for the benefit of both. Where a debtor company realistically plans to continue

operating or to otherwise deal with its assets but it requires the protection of the court in order to do so and

it is otherwise too early for the court to determine whether the debtor company will succeed, relief should

be granted under the CCAA. The benefit to a debtor company could, depending upon the circumstances, mean

a benefit to its sharecholders.

[21] It is clear that the CCAA serves the interests of a broad constituency of investors, creditors and employees.
Thus it is appropriate at this stage to consider the interests of the shareholders of Crystallex. [...]

[26] In my view, what the Noteholders propose at this stage, including the cancellation of the common shares
held by the shareholders of Crystallex, is not a fair balancing of the interests of all stakeholders. To say that they

will never vote in favour of any plan unless they are paid out immediately or the current management and
board of Crystallex is removed is not reflective of the purposes of the CCAA at this stage.

[27] The application of Crystallex and the terms of its Initial Order are not prejudicial to the legitimate interests
of the Noteholders. The Noteholders are entitled to submit any proposal they wish to the board of Crystallex who
will be obliged to consider it along with any other proposals obtained. The board of directors of Crystallex has a
continuing duty to balance stakeholder interests. If the Crystallex board does not choose their proposal, the

Noteholders would have their remedies, if appropriate, in the CCAA process. What the Noteholders have

sought in their CCAA application is to effectively prevent Crystallex from taking steps under the CCAA

to attempt to obtain a resolution for all stakeholders without the benefit of seeing what Crystallex may be
57

1.

able to achieve. It cannot be said at this stage that the efforts of Crystallex are doomed to fai

[References omitted -- Emphasis added.]

In Semi-Tech (1999), >3 the debtor (”’Semi-Tech”) was a holding company and its common shares traded on the Toronto Stock
Exchange. Enterprise Capital Management Inc (“Enterprise”), on its own behalf and on behalf of funds managed by it, and
with the support of other holders of senior secured notes, applied for an initial order under the CCAA and sought orders in
order to restrain the management and control of Semi-Tech in its operations by, for example, prohibiting Semi-Tech to make
any payments to senior officers and directors and altering any material contracts. Agreeing that the Enterprise would be able
to establish that Semi-Tech had breached certain covenants under the trust indenture, Justice Ground noted that due to lack of

appropriate notices, there had been no event of default as defined in the agreement. >

After mentioning the remedial purpose of the CCAA4, and noting that an application by creditors is a rarity, Justice Ground
held that in the absence of any indication that Enterprise proposes a plan which would consist of some compromise or
arrangement between Semi-Tech and its creditors and permit the continued operation of Semi-Tech and its subsidiaries, it would
be inappropriate to make any order pursuant to the CCAA:

[23] It is usual on initial applications under the CCAA for the applicant to submit to the Court at least a general
outline of the type of plan of compromise and arrangement between the company and its creditors proposed by the
applicant. The application now before this Court is somewhat of a rarity in that the application is brought by

an applicant representing a group of creditors and not by the company itself as is the usual case. Enterprise
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has submitted that it is not in a position to submit an outline of a plan to the Court in that it lacks sufficient
information and has been unable to obtain such information from Semi-Tech. Enterprise points out that, in the
usual case, the application is brought by the company, the company has all the necessary information at hand and
has usually had the assistance of a firm which is the proposed monitor and which has worked with the company
in preparing an outline of a plan. [...]

[25] In the absence of any indication that Enterprise proposes a plan which would consist of some

compromise or arrangement between Semi-Tech and its creditors and permit the continued operation of

Semi-Tech and its subsidiaries in some restructured form, it appears to me that it would be inappropriate to
make any order pursuant to the CCAA. If the Noteholders intend simply to liquidate the assets of Semi-Tech

and distribute the proceeds, it would appear that they could do so by proceeding under the Trust Indenture on the
basis of the alleged covenant defaults, accelerating the maturity date of the Notes, realizing on their security in the

shares of Singer and recovering any balance due on the Notes by the appointment of a receiver or otherwise. 60

[Emphasis added.]

In SM Group (2018), %" the Court was presented with competing CCAA applications from management and secured creditors.
The Quebec Superior Court chose to side with the secured creditors given the evidence submitted in respect to the loss of
confidence in the management of the insolvent corporation. Serious allegations about the influence of the former president, and
current main shareholder, caught in fraudulent criminal accusations and recent payments made to his benefit by management
prior to the filing led the Court to side with the secured creditors’ arguments that the appointment of a chief restructuring officer
with powers akin to a BIA receiver was the best alternative to preserve going concern value of the SM Group, for the benefit
of all stakeholders, including employees.

In Taxelco (2019), %2 the Court was presented with a motion seeking the issuance of an initial order by the main secured creditor,
the National Bank of Canada, with a view to implement a SISP and preserve the going concern value of the business, while
granting extended powers to the monitor, acting in lieu of management. The Court accepted the Bank’s arguments, which
focused on the fact that management had refused to file a motion to issue an initial order and that the directors and officers
had announced their intention to resign.

In Sural (2019), %3 the Court was presented with a motion seeking the issuance of an initial order while granting enhanced
powers to the monitor, akin to those of a BIA receiver, to allow for the company to implement a SISP on 28 June 2019. The
motion was presented by the company and supported by its management.

In Miniso, the most recent decision rendered on the subject, the secured creditors of the debtor companies initiated the
proceedings under the CCAA, and an initial order was granted on 12 July 2019. The British Columbia Supreme Court confirmed
the standing for a creditor to commence CCAA proceedings while granting enhanced powers to the monitor: o4

The commencement of CCAA proceedings is a proper exercise of creditors’ rights where, ideally, the CCA4

will preserve the going-concern value of the business and allow it to continue for the benefit of the “whole
economic community”, including the many stakeholders here. This is intended to allow stakeholders to avoid
losses that would be suffered in an enforcement and liquidation scenario. [...]

A&M will have enhanced powers as Monitor to manage the Canadian operations and negotiate and implement
5

a transaction, in consultation with the Migu Group ... 6
[Emphasis added.]

That being said, contrary to Semi-Tech and Crystallex cases, the Miniso case proceeded on an uncontested basis and management
of the insolvent debtor company did not oppose the initiation of the CCAA process by the secured creditor, who was also
providing interim financing to allow the corporation to continue its operations and preserve value for all stakeholders:
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52 There is no doubt that the Miniso Group has dictated the course forward, for the most part. The Miniso Group
holds first ranking security over all of the Migu Group’s assets. The Miniso Group has determined that a
CCAA process is the best means to ensure the preservation and sale of the Migu Group’s business as a going

concern and maintain enterprise value for the benefit of all stakeholders, including the Miniso Group. In
addition, as discussed below, the Miniso Group has agreed to provide interim financing during the course of the
restructuring in order to allow that process to unfold.

53 T have no doubt that the Migu Group has asserted its wishes and wants within the context of the past and

ongoing negotiations between the two Groups. However, the Migu Group now grudgingly accepted its fate

and did not oppose the relief sought here. 66

[Emphasis added.]

Following the guidance from Crystallex, removing ab initio the management of an insolvent corporation from the driver seat in
a restructuring process under CCA4 in favour of the secured creditors ought to be considered as an extraordinary measure, and
to address serious concerns with respect to the incapacity and/or inability of management to conduct such a process. It requires
a demonstration that management has no plan or that such a plan is “doomed to fail,” or that management has resigned, is unfit
or conflicted to conduct such a process for the benefit of all stakeholders.

To the extent that management can demonstrate that it is focusing its efforts on exploring restructuring paths and that such
efforts may reasonably lead to the restructuring of the insolvent corporation’s business, preserving the going concern value of
the business, for the benefit of all stakeholders, including but not limited to the secured creditors, management should not be
stripped of its powers and duties lightly. Besides, we must be mindful that the CCAA4 provides at section 11.5 for the proper
mechanism to remove a director that “is unreasonably impairing the possibility of a viable compromise or arrangement being
made in respect of the company or is acting or is likely to act inappropriately as a director in the circumstances.”

We also find comfort in the reasoning in Semi-Tech, which reminds us that the CCAA is not to be considered as a mechanism
which allows a secured creditor to liquidate the assets, unless it can be demonstrated that the proposed restructuring efforts

will lead to the going concern value preservation, referring to the BIA receivership for such an operation to be conducted. 67
The objective sought pursuant to the CCAA proceedings thus remaining to favour restructuring while preserving going concern
value for all stakeholders involved.

2. — Continuing the CCAA Process and Enhancing the Role of the Monitor

Courts have also allowed CCAA process initiated by the company, under certain circumstances, to be continued by the secured
creditors by granting extended powers to the monitor, akin to a BIA4 receiver.

In the matter of BioAmber, 8 a Quebec-based company operating a succinic acid production facility in Sarnia (Ontario), the
Court issued an initial order for the purpose of, inter alia, allowing the company to implement a SISP. When it became obvious
that the SISP would not lead to the desired transaction and that management was involved/associated with a potential bidder,
the Court at the request of secured creditors, issued an order granting additional powers to the monitor, akin to those of a BI4
receiver.

In ILTA Grain, %9 a British Columbia-based grain producer, filed for protection under the CCAA on 7 July 2019. It was the
company, and its management, that filed for the issuance of the Initial Order.

In its first report, filed merely eight days after the CCA4 proceedings commenced, the monitor reported that it had become clear
that certain members of the company’s management did not support the company’s current strategy of undertaking a SISP and

pursuing transactions that may lead to the sale of the company’s business and assets. 70 The Court, at the request of the company,
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and likely pursuant to a strong suggestion from the secured creditors, issued an order to enhance powers of the monitor, but not
to the extent of what would be typical of a BIA receiver.

Essentially, to ensure that the secured creditors and the monitor have confidence in the company’s management, the order
granted the monitor with specific recommendation, providing incremental powers while giving control powers over the receipt

and disbursements to the monitor. /|

While the role of the monitor has been expanded in various files, the Quebec Court of Appeal in Aquadis 72 recently brought into
question the limits of such expanded role in file driven de facto by the creditors. Notably, the Court highlighted that enhancing
the powers of the monitor must not interfere with its role and neutrality. In that file, the debtor 9323-7055 Québec inc (formerly
Aquadis International Inc, “Aquadis”) was a wholesale seller of plumbing fixtures. Aquadis, however, suffered serious financial
difficulties when hundreds of defective faucets supplied by it failed, causing significant damage to property owners whose
insurers ultimately filed subrogated claims against Aquadis. The value of those claims amounted to nearly $22 million and the
monitor estimated the value of potential future claims at an additional $25 million.

According to the monitor’s first and second reports, Aquadis significantly reduced its operations in 2014, completely liquidated
and ceased operations in 2015. As of the date of the initial order, Aquadis had no realizable assets and the near totality of its
liabilities were the litigious claims of the insurers.

To maximize the value of Aquadis’ assets, in December 2016, the monitor instituted legal proceedings against the Taiwanese
manufacturers and distributor and their insurers. At the same time, the monitor was negotiating with the Canadian distributors
and retailers. On 20 June 2018, the supervising judge authorized settlements between the monitor and the Taiwanese distributor
and its insurers in the total amount of $7.2 million.

The monitor filed a plan of arrangement on 8 January 2019, and amended the plan at the meeting of the creditors on 25 April
2019. According to the amended plan, the monitor was empowered to institute legal proceedings on behalf of Aquadis’ creditors
against the other persons involved in the manufacture, distribution or sale of the defective faucets. It was approved by the
Superior Court on 4 July 2019, over the objections of the retailers that a plan of arrangement cannot provide for the institution
of legal proceedings by the monitor, on behalf of the creditors, against third parties in connection with rights that belong to the

creditors and not to the debtor company. 73

On 20 August 2019, Justice Hamilton of the Quebec Court of Appeal granted the retailer’s motions for leave to appeal, noting
that the matter at hand goes to the serious issue regarding the role and neutrality of the monitor and the scope of the powers
that it can obtain:

[11] The issue is not frivolous. There are a number of CCAA cases where the debtor is a party to significant
litigation in which there are a number of third parties who may be solidarily liable with the debtor to its creditors.
In those cases, in order to reach a global settlement of all of the litigation relating to the debtor, the plan may allow
third parties to contribute to a litigation pool with the debtor for the benefit of the creditors and to obtain a release.
However, this case goes one step further and authorizes the Monitor to sue, on behalf of the creditors, third parties

who decline to contribute to the litigation pool. There does not appear to be any precedent on this issue.

[12] The issue is crucial to the file because the proceedings by the Monitor against the Canadian distributors and
retailers, including the Petitioners, are a key feature of the Amended Plan and the validity of those proceedings
goes to the acceptance of the plan by the creditors and the approval of the plan by the judge.

[13] It is also important to the practice because it goes to the serious issue as to the role and neutrality

of the monitor in CCAA proceedings and the scope of the powers that can be granted to a monitor. More

specifically, the issue of whether the court can approve a plan that provides for the monitor instituting legal
proceedings, on behalf of the creditors, against third parties who do not owe anything to the debtor is a novel
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issue and is of particular relevance in CCAA proceedings used to reach a global settlement of significant litigation
involving third party co-defendants. 74

[References omitted -- Emphasis added.]
3. —Filing of a CCAA Plan of Arrangement

More rarely, courts have also allowed secured creditors to directly file a plan of arrangement and have same submitted to other
creditors.

In 2001, the Superior Court of Ontario in Anvil ruled that a plan submitted by the secured creditors through an interim receiver e
appointed by them as a result of all directors and officers resigning was fair and reasonable even though it offered nothing
to unsecured creditors. In coming to that decision the Court insisted on the fact that the value of the company’s assets was
insufficient to yield any recovery to unsecured creditors and that it is not unreasonable for a court in such circumstances to
6

sanction a plan which is directed solely at secured creditors. 7
Anvil Range Mining Corporation (”Anvil”’) was the owner of a lead and zinc mine in the Yukon Territory. In 1990, Anvil applied
for and received protection from its creditors under the CCAA. In 1998, Deloitte & Touche Inc had been appointed as the Interim
Receiver ("IR”) as a result of management resigning.

The hearing dealt with the application by the IR for the sanctioning of a plan of arrangement. The plan dealt with a series of
complex priority disputes both within creditor classes and among creditor classes, as well as the allocation of funds in the IR’s
possession. The plan had been unanimously approved by the three groups of creditors in 2001. The unsecured creditors and the
major shareholders objected to the plan because they asserted that the secured debt was lower than claimed and that the value
of Anvil’s assets was higher than suggested.

Justice Farley approved the plan, noting that it complied with all the statutory requirements and it was also fair and reasonable.
It was determined that the IR exercised its judgment in a reasoned, practical and functional way.

The mere fact that the opponents of the plan were advocating an alternative did not imply that the IR had lost its neutrality.
In fact, the alternatives proposed were unrealistic. Additionally, the plan was deemed fair because the secured claims were far
in excess of the value of the assets.

[11] While it is recognized that the main thrust of the CCAA is geared at a reorganization of the insolvent company
-- or enterprise, even if the company does not survive, the CCAA may be utilized to effect a sale, winding up or
a liquidation of a company and its assets in appropriate circumstances. See Re Lehndorff General Partner Ltd.
(1993), 17 C.B.R. (3d) 24 (Ont. Gen. Div. [Commercial List]) at p. 32; Re Olympia & York Developments Ltd.
(1995), 34 C.B.R. (3d) 93 (Ont. Gen. Div. [Commercial List]) at p. 104. Integral to those circumstances would
be where a Plan under the CCAA would maximize the value of the stakeholders’ pie.

[12] The CCAA permits a debtor to propose a compromise or arrangement with its secured creditors. A Plan
proposed solely to secured creditors is not unfair where the insolvent’s assets are of insufficient value to yield

any recovery to unsecured creditors. It is not unreasonable for a court in such circumstances to sanction a

plan which is directly solely at secured creditors. See Olympia & York Developments Ltd. v. Royal Trust Co.
(1993), supra at pp. 513-8; Re Philip Services Corp., [1999] O.J. No. 4232 (Ont. S.C.J. [Commercial List]) at
paras. 20-1. That the plan does not include any agreement with a class a creditors does not, by virtue solely of

that omission, make it unfair where that class is not being legally affected. Nothing is being imposed upon the
unsecureds; none of their rights are being confiscated. See Re Olympia & York (1993), supra at pp. 508, 517-8. [...]
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[18] In my view, the approval of this Plan will allow the creditors (both secured and unsecured) and the
shareholders of Anvil to move on with their lives and activities while the mining properties including the mine
will be under proper stewardship. [...]

[20] Mr. Aalto referred to Royal Bank v. Fracmaster Ltd., [1999] A.J. No. 675 (Alta. C.A.) at para. 16 with respect
to the CCAA not being used to provide for a liquidation in a guise of a CCAA reorganization. But see my views
above. In any event, the IR has sought alternative relief allowing it to sell the assets, which sale would be
on a commercially equivalent basis as the Plan under the CCAA contemplates. Given that the Plan would

operate more efficiently in that respect, I see no reason to provide that this proceed as a sale by the IR. 7

[Emphasis added.]

The reasoning of Justice Farley was soon reaffirmed by the Ontario Court of Appeal in Bob-Lo Island. 8 On 25 June 2004, an
initial order was authorized against the debtor companies and on 22 November 2004, the plan of arrangement under the CCAA4
was sanctioned by the Court. Mr Randy Oram, a sharcholder of one of the debtor companies and also an unsecured creditor,
requested a leave to appeal of the sanctioned order. His main objection was that “the plan of arrangement is a secured-creditor-
led plan that excludes the unsecured creditors from any realistic prospect of recovery, without requiring the secured creditors to

go through the formal process of enforcing their security and without exposing the secured assets to the market.” 7 Accordingly,
the assets of the debtor company were to be disposed and the debtor company would not continue as a going concern.

The Ontario Court of Appeal dismissed the motion for leave to appeal. Concluding that Mr Oram had failed to establish an
economic interest in the assets, the Court also noted that while there may be merit to the issue that the plan was contrary to the
purposes of CCAA, Mr Oram had also failed to demonstrate that there is sufficient merit in that issue to justify granting leave
to appeal in the circumstances of this case:

[27] In this case, Randy Oram submits that there are serious and arguable grounds for suggesting that, by
sanctioning Amico’s Plan and granting a vesting order to a non-arm’s length purchaser, the motion judge erred
in the application of the legal principles for determining if a CCAA plan is fair and reasonable. In particular, the
Randy Oram contends that the plan:

i)  is contrary to the broad, remedial purpose of the CCA4, namely to give debtor companies an
opportunity to find a way out of financial difficulties short of other drastic remedies;

ii) isaproposal by the secured creditors for the exclusive benefit of the secured creditors, designed
to liquidate the property of the debtor companies without regard to the interests of the debtor

companies, their lien claimants, unsecured creditors or shareholders;
iii) does not provide for the continued operation of the debtor companies as going concerns;

iv)  does not provide for the marketing and sale of the property to maximize its value for all of
the debtor companies’ stakeholders;

V) rather than leaving unsecured creditors as an unaffected class, releases their claims

against the property, the debtor companies, Amico, and the purchaser...

[30] [T]his is not the first time a secured-creditor-led plan, which operates exclusively for the benefit of secured
creditors and under which the assets of the debtor company will be disposed of and the debtor company will not
continue as a going concern, has received court approval: see Re Anvil Range Mining Corp. (2001), 25 C.B.R.

(4 th ) 1 (Ont. S.C.J.), aff’d on other grounds [2002] O.J. No. 2606 (C.A.). (See also the discussion of the purposes
of the CCAA in the cases referred to in Re Anvil Range Mining Corp., supra at para. 11 (S.C.J.)).
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[31] Moreover, the fact that unsecured creditors may receive no recovery under a proposed plan of

arrangement does not, of itself, negate the fairness and reasonableness of a plan of arrangement: Re Anvi/

Range Mining Corp., supra at para. 31 (C.A.). 80
[Emphasis added.]

Bob-Lo Island and Anvil, while cautious in their approach, represented an arguably controversial shift in the evolution of the

role of secured creditors under the CCAA and the use of the statute as a flexible and advantageous restructuring tool for secured

creditors. ©!

V. — CONCLUSION

We can appreciate from the case law that the CCAA4 remains largely a debtor-driven process and that the monitor is to be
considered, in the vast majority of cases, as the supervisory agent safeguarding the interest of a variety of stakeholders. This is
in line with the historical, and dare we say, societal objective pursued by the legislator in enacting the CCAA.

The CCAA was enacted to offer an alternative to the liquidation path offered by the B/A4; to counter the devastating consequences
on a variety of stakeholders when a corporation fails and ceases its operations; and to preserve the going concern value of a
business for the good of the greater pool of stakeholders. Although we have come to accept “liquidating CCAA4s,” the end result
is usually a transfer of the assets required for a business to be continued, albeit under a new structure. Arguably, this is also in
line with the CCAA’s objective, which is focused on preserving going concern operations of a struggling corporation.

To remove management from the helm of this restructuring process and extend the powers of the monitor accordingly is a
measure that courts have cautiously limited to exceptional circumstances. In addition to adducing evidence that the CCAA4
process is likely to preserve going concern value of the business, it must be demonstrated to the court that either (i) management
has resigned, leaving no directors and officers in place, (i) management is unfit to conduct a restructuring process in a manner
that would be in the best interest of all stakeholders, (iii) any potential restructuring path available would be doomed to fail,
and/or that (iv) management is conflicted, notably because it is participating in the SISP under a CCAA.

Under those circumstances, courts have allowed the secured creditors to play a more active role in the restructuring process
under a CCAA, be it through the appointment of a Chief Restructuring Officer, an interim receiver, or by the enhancement of
the monitor’s power to equate those of a BIA4 receiver.

As we have stated, the monitor’s traditional role was not intended to exceed supervisory powers. This is also consistent with
the fact that the monitor does not possess the required skill set to run a business on a long term basis -- management does. This
is why we believe that courts have and continue to exercise caution in all such cases in order to ensure that the powers afforded
to the monitor are absolutely necessary and justified by specific and special circumstances.
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Noteholders and U.S. Bank National
Association (Indenture Trustee for the Senior
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bles — Réclamations éventuelles — Demande de pro-
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[33] If Parliament had intended that the debtor
always satisfy all remediation costs, it would have
granted the Crown a priority with respect to the
totality of the debtor’s assets. In light of the legisla-
tive history and the purpose of the reorganization
process, the fact that the Crown’s priority under
s. 11.8(8) of the CCAA is limited to the contami-
nated property and certain related property leads
me to conclude that to exempt environmental orders
would be inconsistent with the insolvency legisla-
tion. As deferential as courts may be to regulatory
bodies’ actions, they must apply the general rules.

[34] Unlike in proceedings governed by the com-
mon law or the civil law, a claim may be asserted
in insolvency proceedings even if it is contingent
on an event that has not yet occurred (for the com-
mon law, see Canada v. McLarty, 2008 SCC 26,
[2008] 2 S.C.R. 79, at paras. 17-18; for the civil law,
see arts. 1497, 1508 and 1513 of the Civil Code of
Québec, S.Q. 1991, c. 64). Thus, the broad defini-
tion of “claim” in the BIA includes contingent and
future claims that would be unenforceable at com-
mon law or in the civil law. As for unliquidated
claims, a CCAA court has the same power to assess
their amounts as would a court hearing a case in a
common law or civil law context.

[35] The reason the BIA and the CCAA include a
broad range of claims is to ensure fairness between
creditors and finality in the insolvency proceeding
for the debtor. In a corporate liquidation process, it
is more equitable to allow as many creditors as pos-
sible to participate in the process and share in the
liquidation proceeds. This makes it possible to in-
clude creditors whose claims have not yet matured
when the corporate debtor files for bankruptcy, and
thus avert a situation in which they would be faced
with an inactive debtor that cannot satisfy a judg-
ment. The rationale is slightly different in the con-
text of a corporate proposal or reorganization. In
such cases, the broad approach serves not only to

[33] Si le 1égislateur fédéral avait eu I’intention
d’obliger le débiteur a supporter dans tous les cas
tous les coflits des travaux de décontamination, il
aurait accordé a I’Etat une priorité applicable 2 la
totalité des actifs du débiteur. Compte tenu de I’his-
torique des dispositions législatives et des objectifs
du processus de réorganisation, le fait que la prio-
rité de I’Etat aux termes du par. 11.8(8) de la LACC
soit limitée au bien contaminé et a certains biens
liés m’amene a conclure qu’une exemption a I’égard
des ordonnances environnementales serait incom-
patible avec la législation en matieére d’insolvabi-
lité. Aussi respectueux soient-ils des mesures pri-
ses par les organismes administratifs, les tribunaux
sont tenus d’appliquer les regles générales.

[34] Contrairement a I'approche qui prévaut
dans le contexte des procédures régies par la com-
mon law ou le droit civil, il est possible de faire
valoir une réclamation dans le cadre de procédures
d’insolvabilité méme si elle dépend d’un événement
non encore survenu (en common law, voir Canada
¢. McLarty, 2008 CSC 26, [2008] 2 R.C.S. 79,
par. 17-18; en droit civil, voir les art. 1497, 1508 et
1513 du Code civil du Québec, L.Q. 1991, ch. 64).
Ainsi, la définition générale de « réclamation » de
la LFI englobe des réclamations éventuelles et futu-
res qui seraient inexécutoires en common law ou
en droit civil. En ce qui concerne les réclamations
non liquidées, le tribunal chargé de I'application de
la LACC a le méme pouvoir d’évaluer leur montant
qu’un tribunal saisi d’'une affaire sous le régime de
la common law ou du droit civil.

[35] C’est pour assurer 1’équité entre les créan-
ciers ainsi que, pour le débiteur, le caractere défi-
nitif de la procédure d’insolvabilité que la LFT et
la LACC englobent un large éventail de réclama-
tions. Dans le cadre de la liquidation d’une socié-
té, il est plus équitable de permettre au plus grand
nombre possible de créanciers de participer au pro-
cessus et de se partager le produit de la liquida-
tion. Cela permet d’inclure les créanciers dont les
réclamations ne sont pas venues a échéance lors-
que le débiteur corporatif devient failli, et ainsi
éviter que, ayant cessé ses activités, le débiteur ne
puisse pas satisfaire a un jugement rendu en leur
faveur. L’approche est quelque peu différente dans

2012 SCC 67 (CanLll)
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ensure fairness between creditors, but also to allow
the debtor to make as fresh a start as possible after
a proposal or an arrangement is approved.

[36] The criterion used by courts to deter-
mine whether a contingent claim will be in-
cluded in the insolvency process is whether the
event that has not yet occurred is too remote or
speculative (Confederation Treasury Services
Ltd. (Bankrupt), Re (1997), 96 O.A.C. 75). In the
context of an environmental order, this means that
there must be sufficient indications that the regula-
tory body that triggered the enforcement mecha-
nism will ultimately perform remediation work
and assert a monetary claim to have its costs re-
imbursed. If there is sufficient certainty in this re-
gard, the court will conclude that the order can be
subjected to the insolvency process.

[37] The exercise by the CCAA court of its juris-
diction to determine whether an order is a provable
claim entails a certain scrutiny of the regulatory
body’s actions. This scrutiny is in some ways simi-
lar to judicial review. There is a distinction, how-
ever, and it lies in the object of the assessment that
the CCAA court must make. The CCAA court does
not review the regulatory body’s exercise of discre-
tion. Rather, it inquires into whether the facts indi-
cate that the conditions for inclusion in the claims
process are met. For example, if activities at issue
are ongoing, the CCAA court may well conclude
that the order cannot be included in the insolvency
process because the activities and resulting dam-
ages will continue after the reorganization is com-
pleted and hence exceed the time limit for a claim.
If, on the other hand, the regulatory body, having
no realistic alternative but to perform the remedia-
tion work itself, simply delays framing the order as
a claim in order to improve its position in relation
to other creditors, the CCAA court may conclude

le contexte d’'une proposition concordataire présen-
tée par une société ou d’une réorganisation. Dans
ces cas, l'objectif que sous-tend une interprétation
large est non seulement de garantir I’équité entre
créanciers, mais aussi de permettre au débiteur
de prendre un nouveau départ dans les meilleu-
res conditions possibles a la suite de I'approbation
d’une proposition ou d’un arrangement.

[36] Le critere retenu par les tribunaux pour déci-
der si une réclamation éventuelle sera incluse dans
le processus d’insolvabilité est celui qui consiste
a déterminer si I’événement non encore survenu
est trop éloigné ou conjectural (Confederation
Treasury Service Ltd. (Bankrupt), Re (1997), 96
O.A.C. 75). Dans le contexte d’une ordonnance
environnementale, cela signifie qu’il doit y avoir
des indications suffisantes permettant de conclure
que l'organisme administratif qui a eu recours aux
mécanismes d’application de la loi effectuera en fin
de compte des travaux de décontamination et pré-
sentera une réclamation pécuniaire afin d’obtenir
le remboursement de ses débours. Si cela est suffi-
samment certain, le tribunal conclura que I'ordon-
nance peut €tre assujettie au processus d’insolva-
bilité.

[37] Lorsqu’il détermine si une ordonnance
constitue une réclamation prouvable, le tribunal
chargé de l'application de la LACC doit, dans une
certaine mesure, examiner les actes posés par 1’or-
ganisme administratif. Cet examen se rapproche a
certains égards de celui d’un contrdle judiciaire. La
différence se situe, toutefois, au niveau de I'objet
de I’évaluation que doit faire le tribunal. Son exa-
men ne porte pas sur I’exercice du pouvoir discré-
tionnaire par 'organisme administratif. I1 doit plu-
tot déterminer si le contexte factuel indique que
les conditions requises pour que I’ordonnance soit
incluse dans le processus de réclamations sont res-
pectées. Par exemple, si le débiteur continue d’exer-
cer les activités faisant I'objet de I'intervention de
lorganisme administratif, il est fort possible que
le tribunal conclue que l'ordonnance ne peut étre
incorporée au processus d’insolvabilité parce que
ces activités et les dommages en découlant se pour-
suivront apres la réorganisation et qu’elles excéde-
ront donc le délai prescrit pour la production d’une
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ENDORSEMENT

Introduction

[1] Lydian International Limited (“Lydian International”), Lydian Canada Ventures
Corporation (“Lydian Canada”) and Lydian UK Corporation Limited (“Lydian UK”, and
collectively, the “Applicants”) apply for creditor protection and other relief under the
Companies’ Creditors Arrangement Act, R.S.C. 1985, c¢. C-36 (“CCAA”). The Applicants seek
an initial order, substantially in the form attached to the application record. No party attending on
the motion opposed the requested relief.
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(b) the CCAA stay should be extended to the Non-Applicant
Parties;

(c) the proposed monitor, Alvarez & Marsal Canada Inc. (“A&M”)
should be appointed as monitor;

(d) Ontario is the appropriate venue for this proceeding;

(e) this court should issue a letter of request of the Royal Court of
Jersey;

(f) this Court should exercise its discretion to grant the
Administration Charge and the D & O Charge (as defined
below); and

(g) it is appropriate to grant a stay extension immediately
following the issuance of the Initial Order.

Law and Analysis

[22] Pursuant to section 11.02(1) of the CCAA, a court may make an order staying all
proceedings in respect of a debtor company for a period of not more than 10 days, provided that
the court is satisfied that circumstances exist to make the order appropriate.
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period”. The period being no more than 10 days, and whenever possible, the status quo should be
maintained during that period.

[27] Following the granting of the initial order, a number of developments can occur,
including:

(a) notification to all stakeholders of the CCAA application;
(b) stabilization of the operation of debtor companies;

(c) ongoing negotiations with key stakeholders who were consulted prior to the
CCAA filing;

(d) commencement of negotiations with stakeholders who were not consulted
prior to the CCAA filing;

(e) negotiations of DIP facilities and DIP Charges;

(f) negotiations of Administration Charges;

(g) negotiation of Key Employee Incentives Programs;

(h) negotiation of Key Employee Retention Programs;

(1) consultation with regulators;

(j) consultation with tax authorities;

(k) consideration as to whether representativecounsel is required; and
(1) consultation and negotiation with key suppliers.

[28] This list is not intended to be exhaustive. It is merely illustrative of the many issues that
can arise in a CCAA proceeding.

[29] Prior to the recent amendments, it was not uncommon for an initial order to include
provisions that would affect some or all of the aforementioned issues and parties. The previous s.
11.02 provided that the initial stay period could be for a period of up to 30 days. After the initial
stay, a “comeback” hearing was scheduled and, in theory, parties could request that certain
provisions addressed in the initial order could be reconsidered.

[30] The practice of granting wide-sweeping relief at the initial hearing must be altered in
light of the recent amendments. The intent of the amendments is to limit the relief granted on the
first day. The ensuing 10-day period allows for a stabilization of operations and a negotiating
window, followed by a comeback hearing where the request for expanded relief can be
considered, on proper notice to all affected parties.
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have a strong nexus to Ontario and accordingly I am satisfied that Ontario is the appropriate
jurisdiction to hear this application.

[42] I am also satisfied that, in these circumstances, it is appropriate for this court to issue to
the Royal Court of Jersey a letter of request as referenced in the application record.

Administration Charge

[43] The Applicants seek a charge on their assets in the maximum amount of US $350,000 to
secure the fees and disbursements incurred in connection with services rendered by counsel to
the Applicants, A & M and A & M’s counsel, in respect of the CCAA proceedings (the
“Administration Charge”).

[44] Section 11.52 of the CCAA provides the ability for the court to grant the Administration
Charge.

[45] The recently enacted s. 11.001 of the CCAA limits the requested relief on this motion,
including the Administration Charge, to what is reasonably necessary for the continued operation
of the Applicants during the Initial Stay Period. The Sellers Affidavit outlines the complex issues
facing the Applicants.

I
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[48] I am satisfied that the Administration Charge in the limited amount of US $350,000 is
appropriate in the circumstances and is reasonably necessary for the continued operation of the
business at this time.

D & O Charge

[49] The Applicants also seek a charge over the property in favour of their former and current
directors in the limited amount of $200,000 (the “D & O Charge”).

[50] The Applicants maintain Directors’ and Officers’ liability insurance (the “D & O
Insurance”) which provides a total of $10 million in coverage.

[51] The D & O Insurance is set to expire on December 31, 2019.

[52] Section 11.51 of the CCAA provides the court with the express statutory jurisdiction to
grant the D & O charge in an amount the court considers appropriate, provided notice is given to
the secured creditors who are likely to be affected.

[53] In Jaguar Mining Inc., (Re), 2014 ONSC 494, 12 C.B.R. (6th) 290, I set out a number of
factors to be considered in determining whether to grant a directors’ and officers’ charge:

(a) whether notice has been given to the secured creditors likely to
be affected by the charge;

(b) whether the amount is appropriate;

(c) whether the Applicant could obtain adequate indemnification
msurance for the director at a reasonable cost; and

(d) whether the charge applies in respect of any obligation incurred
by a director or officer as a result of the directors’ or officers’
gross negligence or willful misconduct.

[54] Having reviewed the Sellers Affidavit, it seems to me that the granting of the D & O
charge is necessary in the circumstances. In arriving at this conclusion, I have also taken into
account that the D & O Insurance will lapse shortly; having directors involved in the process is
desirable; that the secured creditors likely to be affected do not object; and that A & M has
advised that it is supportive of the D & O Charge. Further, the requested amount is one that I
consider to be reasonably necessary for the continued operation of the Applicants.

Extension of the Stay of Proceedings

[55] The Applicants have requested that, if the initial order is granted, I should immediately
entertain and grant an order extending the Stay Period until and including January 17, 2020
which will provide the Applicants and all stakeholders with enough time to adequately prepare
for a comeback hearing.
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COURT FILE NUMBER 1701 — 05845 A&C’
rd
COURT COURT OF QUEEN'S BENC
JUDICIAL CENTRE CALGARY
IN THE MATTER OF THE COMPANIES'
CREDITORS ARRANGEMENT ACT, R.S.C. 1985, ¢, C-
36, as amended
AND IN THE MATTER OF THE COMPROMISE OR
ARRANGEMENT OF WALTON INTERNATIONAL
GROUP INC., and the Applicants listed in Schedule “A”
DOCUMENT CCAA INITIAL ORDER
ADDRESS FOR SERVICE AND BENNETT JONES LLP 5
CONTACT INFORMATION OF Barristers and Solicitors 2
PARTY FILING THIS 4500, 855 — 2nd Street S.W. 8
DOCUMENT Calgary, Alberta T2P 4K7 S
[++]
Attention: Chris Simard 2
Tel No.: 403-298-4485 ﬁ b
Fax No.: 403-265-7219 £
Client File No. 41148.353 é"
' 8 9
DATE ON WHICH ORDER WAS  April 28, 2017 j.; 5,
PRONOUNCED: £ 6
2 g

LOCATION WHERE ORDER  Calgary
WAS PRONOUNCED:

NAME OF JUDGE The Honourable Mme. Justice K. M. Horner
WHO MADE THIS ORDER:

UPON the application of Walton International Group Inc. ("WIGI"), together with the
entities listed in the attached Schedule "A" (collectively the “Applicants”), AND UPON having
read the Originating Application, the Affidavit No. 1 of William K. Doherty, sworn on April 28,
2017 (the "Doherty Affidavit No. 1"), the Affidavit No. 2 of William K. Doherty, sworn on
April 28, 2017 (the "Doherty Affidavit No. 2") and Confidential Exhibit "1" thereto, the consent
of Ernst and Young ("EY") to act as Monitor and the Pre-Filing Report of EY, all filed; AND

WSLEGAL\041148\00353\17895716v1



UPON hearing counsel for the Applicants, and counsel for other interested parties; IT IS
HEREBY ORDERED AND DECLARED THAT:

SERVICE

1. The need for service of the notice of application for this order is hereby dispensed with

and this application is properly returnable today.

APPLICATION

2. The Applicants are companies to which the CCAA applies.

PLAN OF ARRANGEMENT

3. The Applicants shall have the authority to file and may, subject to further order of this
Court, file with this Court a plan of compromise or arrangement (hereinafter referred to

as the "Plan").

POSSESSION OF PROPERTY AND OPERATIONS

4, The Applicants shall:

(a) remain in possession and control of their current and future assets, undertakings
and properties of every nature and kind whatsoever, and wherever situate

including all proceeds thereof (the "Property");

(b) subject to further order of this Court, continue to carry on business in a manner
consistent with the preservation of their business (the "Business") and Property;

and

(c)  be authorized and empowered to continue to retain and employ the employees,
consultants, agents, experts, accountants, counsel and such other persons

(collectively "Assistants") currently retained or employed by them, with liberty to
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retain such further Assistants as they deem reasonably necessary or desirable in

the ordinary course of business or for the carrying out of the terms of this Order;

(d)  be authorized to make inter-company transfers and advances to pay costs,
expenses and amounts otherwise authorized in these proceedings, subject to the

approval of the Monitor.

5. To the extent permitted by law, the Applicants shall be entitled but not required to pay
the following expenses or make the following advances, incurred prior to or after this

Order:

(a) all outstanding and future wages, salaries, employee and pension benefits,
vacation pay and expenses payable on or after the date of this Order, in each case
incurred in the ordinary course of business and consistent with existing

compensation policies and arrangements; and

(b)  the reasonable fees and disbursements of any Assistants retained or employed by
the Applicants in respect of these proceedings, at their standard rates and charges,

including for periods prior to the date of this Order.

0. Except as otherwise provided to the contrary herein, the Applicants shall be entitled but
not required to pay all reasonable expenses incurred by the Applicants in carrying on the
Business in the ordinary course after this Order, and in carrying out the provisions of this

Order, which expenses shall include, without limitation:

(a) all expenses and capital expenditures reasonably necessary for the preservation of
the Property or the Business including, without limitation, payments on account
of insurance (including directors and officers insurance), maintenance and

security services; and

(b) payment for goods or services actually supplied to the Applicants following the

date of this Order.
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7. The Applicants shall remit, in accordance with legal requirements, or pay:

(a) any statutory deemed trust amounts in favour of the Crown in Right of Canada or
of any Province thereof or any other taxation authority which are required to be
deducted from employees' wages, including, without limitation, amounts in

respect of:

(1) employment insurance;
(ii)  Canada Pension Plan; and
(iii)  income taxes;

but only where such statutory deemed trust amounts arise after the date of this
Order, or are not required to be remitted until after the date of this Order, unless

otherwise ordered by the Court;

(b) all goods and services or other applicable sales taxes (collectively, "Sales Taxes")
required to be remitted by the Applicants in connection with the sale of goods and
services by the Applicants, but only where such Sales Taxes are accrued or
collected after the date of this Order, or where such Sales Taxes were accrued or
collected prior to the date of this Order but not required to be remitted until on or

after the date of this Order; and

(c) any amount payable to the Crown in Right of Canada or of any Province thereof
or any political subdivision thereof or any other taxation authority in respect of
municipal realty, municipal business or other taxes, assessments or levies of any
nature or kind which are entitled at law to be paid in priority to claims of secured
creditors and which are attributable to or in respect of the carrying on of the

Business by the Applicants.

8. Until such time as a real property lease is disclaimed or resiliated in accordance with the

CCAA, the Applicants may pay all amounts constituting rent or payable as rent under
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real property leases (including, for greater certainty, common area maintenance charges,
utilities and realty taxes and any other amounts payable as rent to the landlord under the
lease) based on the terms of existing lease arrangements or as otherwise may be
negotiated by the Applicants from time to time for the period commencing from and

including the date of this Order ("Rent"), but shall not pay any rent in arrears.

9. Except as specifically permitted in this Order, the Applicants are hereby directed, until

further order of this Court:

(a) to make no payments of principal, interest thereon or otherwise on account of
amounts owing by the Applicants to any of their creditors as of the date of this
Order;

(b) to grant no security interests, trust, liens, charges or encumbrances upon or in

respect of any of their Property; and

(c) not to grant credit or incur liabilities except in the ordinary course of the Business.

RESTRUCTURING

10.  The Applicants shall subject to such requirements as are imposed by the CCAA have the

right to:

(a) permanently or temporarily cease, downsize or shut down any of their business or
operations and to dispose of redundant or non-material assets not exceeding
$100,000 in any one transaction or $1,000,000 in the aggregate, provided that any
sale that is either (i) in excess of the above thresholds, or (ii) in favour of a person
related to the Applicants (within the meaning of section 36(5) of the CCAA), shall

require authorization by this Court in accordance with section 36 of the CCAA;

(b) terminate the employment of such of their employees or temporarily lay off such

of their employees as it deems appropriate on such terms as may be agreed upon
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between the relevant Applicant and such employee, or failing such agreement, to

deal with the consequences thereof in the Plan; and

(c) pursue all avenues of refinancing of the Business or Property, in whole or part,
subject to prior approval of this Court being obtained before any material

refinancing,

all of the foregoing to permit the Applicants to proceed with an orderly restructuring of

the Business (the "Restructuring").

11.  The Applicants shall provide each of the relevant landlords with notice of the Applicants'
intention to remove any fixtures from any leased premises at least seven (7) days prior to
the date of the intended removal. The relevant landlord shall be entitled to have a
representative present in the leased premises to observe such removal. If the landlord
disputes the Applicants' entitlement to remove any such fixture under the provisions of
the lease, such fixture shall remain on the premises and shall be dealt with as agreed
between any applicable secured creditors, such landlord and the Applicants, or by further
order of this Court upon application by the Applicants on at least two (2) days' notice to
such landlord and any such secured creditors. If the Applicants disclaim or resiliate the
lease governing such leased premises in accordance with Section 32 of the CCAA, the
Applicants shall not be required to pay Rent under such lease pending resolution of any
such dispute (other than Rent payable for the notice period provided for in Section 32(5)
of the CCAA), and the dis‘claimér or resiliation of the lease shall be without prejudice to

the Applicants' claim to the fixtures in dispute.

12.  If a notice of disclaimer or resiliation is delivered pursuant to Section 32 of the CCAA,

then:

()  during the notice period prior to the effective time of the disclaimer or resiliation,
the landlord may show the affected leased premises to prospective tenants during
normal business hours, on giving the Applicants and the Monitor 24 hours' prior

written notice; and
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(b) at the effective time of the disclaimer or resiliation, the relevant landlord shall be
entitled to take possession of any such leased premises without waiver of or
prejudice to any claims or rights such landlord may have against the Applicants in
respect of such lease or leased premises and such landlord shall be entitled to
notify the Applicants of the basis on which it is taking possession and to gain
possession of and re-lease such leased premises to any third party or parties on
such terms as such landlord considers advisable, provided that nothing herein
shall relieve such landlord of its obligation to mitigate any damages claimed in

connection therewith.

NO PROCEEDINGS AGAINST THE APPLICANTS, THE STAY LPs, AND THE
PROPERTY

13. Until and including May 26, 2017, or such later date as this Court may order (the "Stay
Period"), no proceeding or enforcement process in any court (each, a "Proceeding")
shall be commenced or continued against or in respect of the Applicants, those limited
partnerships listed as numbers 1 to 8 in Schedule "B" to this Order (the "Stay LPs"), or
the Monitor, or affecting the Business or the Property, except with leave of this Court,
and any and all Proceedings currently under way against or in respect of the Applicants
or the Stay LPs or affecting the Business or the Property are hereby stayed and suspended

pending further order of this Court.
NO PROCEEDINGS AGAINST THE NON-APPLICANT STAY PARTIES

14, During the Stay Period, no Proceeding shall be commenced or continued against or in
respect of the parties listed as numbers 9 and 10 in Schedule “B” to this Order (the
“Non-Applicant Stay Parties”), including, without limitation, terminating, making any
demand, accelerating, amending or declaring in default or taking any enforcement steps
under any agreement or agreements with respect to which any of the Applicants are a
party, borrower, principal obligor or guarantor, and no default or event of default shall
have occurred or be deemed to have occurred under any such agreement or agreements,

by reason of
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(a) any of the Applicants having made an application to this Honourable Coust under the

CCAA;
(b) any of the Applicants being a party to these proceedings;
(c) any of the Applicants taking any step related to the these CCAA proceedings; or

(d) any default or cross-default arising from the matters set out in subparagraphs (a), (b) or
(c) above, or arising from the Applicants breaching or failing to perform any contractual

or other obligations;

without further order of this Honourable Court. For so long as the stay of proceedings granted
herein is in place, the Monitor shall report regularly to the Court on the financial affairs and status
of the Non-Applicant Stay Parties, and the Non-Applicant Stay Parties shall conduct their
business only in the ordinary course of business without the approval of the Monitor and the
Court. In addition the Non-Applicant Stay Parties shall give the Monitor full access to their
property, premises, books, records, data, including data in electronic form and other financial
documents to the extent that is necessary to allow the Monitor to adequately assess the Non-
Applicant Stay Parties' property, business and financial affairs to allow the Monitor to report to

the Coutt as above-noted.
NO EXERCISE OF RIGHTS OR REMEDIES

15. During the Stay Period, all rights and remedies of any individual, firm, corporation, governmental
body or agency, or any other entities (all of the foregoing, collectively being "Persons" and each
being a "Person"), whether judicial or extra-judicial, statutory or non-statutory against or in
respect of the Applicants or the Monitor (or the Non-Applicant Stay Parties with respect to those
matters set out in paragraph 14 of this Order), or affecting the Business or the Property, are
hereby stayed and suspended and shall not be commenced, proceeded with or continued except

with leave of this Court, provided that nothing in this Order shall:

(a) empower the Applicants to carry on any business which the Applicants are not lawfully

entitled to carry on;

(L) exempt the Applicants from compliance with statutory or regulatory provisions relating

to health, safety or the environment;

(c) affect such investigations, actions, suits or proceedings by a regulatory body as are

permitted by Section 11.1 of the CCAA,;
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(d) prevent the filing of any registration to preserve or perfect a security interest; or
(e) prevent the registration of a claim for lien.

16.  Nothing in this Order shall prevent any party from taking an action against the Applicants
or the Non-Applicant Stay Parties where such an action must be taken in order to comply
with statutory time limitations in order to preserve their rights at law, provided that no
further steps shall be taken by such party except in accordance with the other provisions
of this Order, and notice in writing of such action be given to the Monitor at the first

available opportunity.

NO INTERFERENCE WITH RIGHTS

17.  During the Stay Period, no person shall accelerate, suspend, discontinue, fail to honour,
alter, interfere with, repudiate, terminate or cease to perform any right, renewal right,
contract, agreement, licence or permit in favour of or held by the Applicants, except with

the written consent of the Applicants and the Monitor, or leave of this Court.

CONTINUATION OF SERVICES

18.  During the Stay Period, all persons having:
(a) statutory or regulatory mandates for the supply of goods and/dr services; or

(b) oral or written agreements or arrangements with the Applicants, including without
limitation all computer software, communication and other data services,
centralized banking services, payroll services, insurance, transportation, services,

utility or other services to the Business or the Applicants.

are hereby restrained until further Order of this Court from discontinuing, altering,
interfering with, suspending or terminating the supply of such goods or services as may
be required by the Applicants or exercising any other remedy provided under such

agreements or arrangements. The Applicants shall be entitled to the continued use of
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their current premises, telephone numbers, facsimile numbers, internet addresses and
domain names, provided in each case that the usual prices or charges for all such goods
or services received after the date of this Order are paid by the Applicants in accordance
with the payment practices of the Applicants, or such other practices as may be agreed
upon by the supplier or service provider and each of the Applicants and the Monitor, or
as may be ordered by this Court. Nothing in this Order has the effect of prohibiting a
person from requiring immediate payment for goods, services, use of leased or licensed

property or other valuable consideration provided after the making of this Order.

NO OBLIGATION TO ADVANCE MONEY OR EXTEND CREDIT

19.  Notwithstanding anything else contained in this Order, no creditor of the Applicants shall
be under any obligation after the making of this Order to advance or re-advance any

monies or otherwise extend any credit to the Applicants.

PROCEEDINGS AGAINST DIRECTORS AND OFFICERS

20.  During the Stay Period, and except as permitted by subsection 11.03(2) of the CCAA and
paragraph 16 of this Order, no Proceeding may be commenced or continued against any
of the former, current or future directors or officers of any of the Applicants with respect
to any claim against the directors or officers that arose before the date hereof and that
relates to any obligations of the Applicants whereby the directors or officers are alleged
under any law to be liable in their capacity as directors or officers for the payment or
performance of such obligations, until a compromise or arrangement in respect of the
Applicants, if one is filed, is sanctioned by this Court or is refused by the creditors of the

Applicants or this Court.

DIRECTORS' AND OFFICERS' INDEMNIFICATION

21.  The Applicants shall indemnify their directors and officers against obligations and
liabilities that they may incur as directors and/or officers of the Applicants after the

commencement of the within proceedings except to the extent that, with respect to any
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officer or director, the obligation was incurred as a result of the director's or officer's

gross negligence or willful misconduct.

APPOINTMENT OF MONITOR

22,  EY is hereby appointed pursuant to the CCAA as the Monitor, an officer of this Court, to
monitor the Property, Business and financial affairs of the Applicants with the powers
and obligations set out in the CCAA or set forth herein and that the Applicants and their
shareholders, officers, directors and Assistants shall advise the Monitor of all material
steps taken by the Applicants pursuant to this Order, and shall co-operate fully with the
Monitor in the exercise of its powers and discharge of its obligations and provide the
Monitor with the assistance that is necessary to enable the Monitor to adequately carry

out the Monitor’s functions.

23. The Monitor, in addition to its prescribed rights and obligations under the CCAA, is

hereby directed and empowered to:

a monitor the Applicants' receipts and disbursements, Business and dealings with
Pp p g

the Property;

(b)  report to this Court at such times and intervals as the Monitor may deem
appropriate with respect to matters relating to the Property, the Business and such
‘other matters as may be relevant to the proceedings herein and immediately report
to the Court if in the opinion of the Monitor there is a material adverse change in

the financial circumstances of the Applicants;

(c) advise the Applicants in their development of the Plan and any amendments to the

Plan;

(d) advise the Applicants, to the extent required by the Applicants, with the holding

and administering of meetings for voting on the Plan;
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(e) have full and complete access to the Property, including the premises, books,
records, data, including data in electronic form and other financial documents of
the Applicants to the extent that is necessary to adequately assess the Applicants'
Property, Business and financial affairs or to perform its duties arising under this
Order;

® be at liberty to engage independent legal counsel or such other persons as the
Monitor deems necessary or advisable respecting the exercise of its powers and

performance of its obligations under this Order;

(g)  hold funds in trust or in escrow, to the extent required, to facilitate settlements

between the Applicants and any other Person; and

(h) perform such other duties as are required by this Order or by this Court from time

to time.

The Monitor shall not take possession of the Property and shall take no part whatsoever
in the management or supervision of the management of the Business and shall not, by
fulfilling its obligations hereunder, or by inadvertence in relation to the due exercise of
powers or performance of duties under this Order, be deemed to have taken or maintain
possession or control of the Business or Property, or any part thereof. Nothing in this
Order shall require the Monitor to occupy or to take control, care, charge, possession or
management of any of the Property that might be environmentally contaminated, or
might cause or contribute to a spill, discharge, release or deposit of a substance contrary
to any federal, provincial or other law respecting the protection, conservation,
enhancement, remediation or rehabilitation of the environment or relating to the disposal -
of waste or other contamination, provided however that this Order does not exempt the
Monitor from any duty to report or make disclosure imposed by applicable environmental

legislation or regulation.

The Monitor shall provide any creditor of the Applicants with information provided by

the Applicants in response to reasonable requests for information made in writing by such

WSLEGAL\041148\00353\17895716v1



26.

27.

28.

-13 -

creditor addressed to the Monitor. The Monitor shall not have any responsibility or
liability with respect to the information disseminated by it pursuant to this paragraph. In
the case of information that the Monitor has been advised by the Applicants is
confidential, the Monitor shall not provide such information to creditors unless otherwise

directed by this Court or on such terms as the Monitor and the Applicants may agree.

In addition to the rights and protections afforded the Monitor under the CCAA or as an
officer of this Court, the Monitor shall incur no liability or obligation as a result of its
appointment or the carrying out of the provisions of this Order, save and except for any
gross negligence or wilful misconduct on its part. Nothing in this Order shall derogate

from the protections afforded the Monitor by the CCAA or any applicable legislation.

The Monitor, the Monitor's counsel, the Applicants' counsel, and Note Holder Committee
Counsel (as defined below), shall be paid their reasonable fees and disbursements
(including any pre-filing fees and disbursements), in each case at their standard rates and
charges, by the Applicants as part of the costs of these proceedings. The Applicants are
hereby authorized and directed to pay the accounts of the Monitor, counsel for the
Monitor, counsel for the Applicants, and the Note Holder Committee Counsel on a bi-
weekly basis and, in addition, the Applicants are hereby authorized to pay the Monitor,
counsel to the Monitor, counsel to the Applicants, and Note Holder Committee Counsel
retainers to be held by them as security for payment of their respective fees and

disbursements outstanding from time to time.

The Monitor and its legal counsel shall pass their accounts from time to time.,

APPOINTMENT OF NOTE HOLDER COMMITTEE AND NOTE HOLDER
COMMITTEE COUNSEL

29.

Randy Blott, Kyle Silverberg, John Malyk, Darren Lillies and Peter So (collectively, the
"Note Holder Committee" and each a "Committee Member") are hereby appointed as

the Note Holder Committee with respect to these CCAA proceedings.
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30. Norton Rose Fulbright Canada LLP ("Note Holder Committee Counsel") is hereby
appointed as counsel to the Note Holder Committee with respect to these CCAA

proceedings.

31.  The Note Holder Committee and Note Holder Committee Counsel are hereby authorized
to develop and constitute guidelines in respect of the governance, constitution, matters of
procedure and activities of the Note Holder Committee in these CCAA Proceedings and

to seek the approval of this Honourable Court in relation to same.

32.  The Applicants shall pay Note Holder Committee Counsel their reasonable fees based on
their standard hourly rates in force from time to time, up to an initial amount of
$100,000.00, plus applicable taxes and reasonable disbursements and out-of-pocket
expenses of the Note Holder Committee and Note Holder Committee Counsel (the "Note
Holder Committee Allowance"). Note Holder Committee Counsel shall provide its
invoices to the Applicants and the Monitor from time to time, subject to such redactions
to the invoices as are necessary to maintain solicitor/client privilege between Note Holder

Committee Counsel and the Note Holder Committee,

33.  The Note Holder Committee and Note Holder Committee Counsel shall have no personal |
liability or obligations as a result of the performance of their duties in carrying out the
provisions of this Order or any further order granted by this Court in respect of the Note
Holder Commiittee or the Note Holder Committee Counsel, save and except for liability
arising out of gross negligence or wilful misconduct. No action or other proceeding may
be commenced against such parties in respect of the performance of their duties under
this Order without leave of the Court obtained on seven days' notice to Note Holder

Committee Counsel, the Applicants, and the Monitor.

SEALING

34, Confidential Exhibit "1" to the Affidavit No. 2 of William K. Doherty sworn April 28,
2017 (the "Confidential Exhibit") shall be sealed on the Court file, kept confidential and

not form part of the public record notwithstanding Division 4 of Part 6 of the Alberta
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Rules of Court, and shall remain sealed for a period of three months following the

termination of these proceedings.

35.  The Clerk of the Court shall file the Confidential Exhibit in a sealed envelope attached to

a notice that sets out the style of cause of these proceedings and states that:

THIS ENVELOPE CONTAINS CONFIDENTIAL MATERIALS FILED
IN COURT FILE NO. 1701 - 05845 THE CONFIDENTIAL
MATERIALS ARE SEALED PURSUANT TO THE SEALING ORDER
ISSUED BY THE HONOURABLE MADAM JUSTICE HORNER ON
APRIL 28, 2017.

SERVICE AND NOTICE

36.  The Monitor shall, (i) without delay, publish in the Calgary Herald and the Globe and
Mail (National Edition) a notice containing the information prescribed under the CCAA,;
(ii) within five (5) days after the date of this Order (A) make this Order publicly available
in the manner prescribed under the CCAA, (B) send, in the prescribed manner, a notice to
every known creditor who has a claim against the Applicants of more than $1,000, and
(C) prepare a list showing the names and addresses of those creditors and the estimated
amounts of those claims, save and except creditors who are individuals, and make it
publicly available in the prescribed manner, all in accordance with Section 23(1)(a) of the

CCAA and the regulations made thereunder.

37.  The Applicants and the Monitor shall be at liberty to serve this Order, any other materials
and orders in these proceedings, any notices or other correspondence, by forwarding true
copies thereof by prepaid ordinary mail, courier, personal delivery, facsimile
transmission or e-mail to the Applicants' creditors or other interested Persons at their
respective addresses as last shown on the records of the Applicants and that any such
service or notice by courier, personal delivery, facsimile transmission or e-mail shall be
deemed to be received on the next business day following the date of forwarding thercof,
or if sent by ordinary mail, on the third business day after mailing. The Monitor may

post a copy of any or all such materials on its website at www.ey.com/ca/wigi, which

shall be established for informational purposes.
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GENERAL

38.

39.

40.

41.

42.

43.

All references to dollar amounts in this Order, unless indicated otherwise, are references

to dollar amounts in Canadian currency.

The Applicants or the Monitor may from time to time apply to this Court for advice and

directions in the discharge of their powers and duties hereunder.

Notwithstanding Rule 6.11 of the Alberta Rules of Court, unless otherwise ordered by
this Court, this Monitor will report to the Court from time-to-time, which reporting is not
required to be in Affidavit form and which reporting shall be considered by this Court as

evidence.

Nothing in this Order shall prevent the Monitor from acting as an interim receiver, a
receiver, a receiver and manager, or a trustee in bankruptcy of any or all of the

Applicants, the Business or the Property.

This Court hereby requests the aid and recognition of any court, tribunal, regulatory or
administrative body having jurisdiction in Canada or in the United States, to give effect
to this Order and to assist the Applicants, the Monitor and their respective agents in
carrying out the terms of this Order. All courts, tribunals, regulatory and administrative
bodies are hereby respectfully requested to make such orders and to provide such
assistance to the Applicants and to the Monitor, as an officer of this Court, as may be
necessary or desirable to give effect to this Order, to grant representative status to the
Monitor in any foreign proceeding, or to assist the Applicants and the Monitor and their

respective agents in carrying out the terms of this Order.

Each of the Applicants and the Monitor be at liberty and is hereby authorized and
empowered to apply to any court, tribunal, regulatory or administrative body, wherever
located, for the recognition of this Order and for assistance in carrying out the terms of

this Order,
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44,  Any interested party (including the Applicants and the Monitor) may apply to this Court
to vary or amend this Order on not less than seven (7) days' notice to any other party or

parties likely to be affected by the order sought or upon such other notice, if any, as this

Court may order.

45.  This Order and all of its provisions are effective as of 12:01 a.m. Mountain Time on the
date of this Order.

"1.C.Q.B.A

WSLEGAL\041148\00353\17895716v1



TAB 19



CERTIFIED E . Whaaton_

by the Court Clerk as a true copy of the
y by Clerk’s Stamp

document digitally filed on Mar 1, 2024

2401-02680

COURT COURT OF KING'S BENCH OF ALBERTA

JUDICIAL CENTRE CALGARY

APPLICANTS IN THE MATTER OF THE COMPANIES' CREDITORSFILED
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS %@2%‘;3 0

AND IN THE MATTER OF THE PLAN OF COMPRNMISE 2024
ARRANGEMENT OF RAZOR ENERGY CORP., RAZOi3o pm
HOLDINGS GP CORP., AND BLADE ENERGY SERVICES

CORP.
DOCUMENT CCAA INITIAL ORDER
ADDRESS FOR McCarthy Tétrault LLP
SERVICE AND 4000, 421 - 7 Avenue SW
CONTACT Calgary, AB T2P 4K9
INFORMATION OF Attention: Sean Collins / Pantelis Kyriakakis / Nathan Stewart
PARTY FILING THIS Phone: 403-260-3531 / 3536 / 3534
DOCUMENT Fax: 403-260-3501

Email: scollins@mccarthy.ca / pkyriakakis@mccarthy.ca /
nstewar@mccarthy.ca

DATE ON WHICH ORDER WAS PRONOUNCED: February 28, 2024
NAME OF JUDGE WHO MADE THIS ORDER: Justice N.J. Whitling
LOCATION OF HEARING: Edmonton, Alberta

UPON the application of Razor Energy Corp., Razor Holdings GP Corp., and Blade
Energy Services Corp. (collectively, the “Applicants”); AND UPON having read the Originating
Application, the Affidavit of Doug Bailey, sworn on February 20, 2024 (the “Initial CCAA
Affidavit”), filed; AND UPON reading the consent of FTI Consulting Canada Inc. (“FTI”) to act as
the monitor of the Applicants (the “Monitor”); AND UPON having read the pre-filing report of the
Monitor, filed; AND UPON hearing from counsel for the Applicants, counsel for the Monitor, and

counsel to all other parties present;

218120/583066
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The Applicants shall provide each of the relevant landlords with notice of the Applicants’
intention to remove any fixtures from any leased premises at least seven (7) days prior to
the date of the intended removal. The relevant landlord shall be entitled to have a
representative present in the leased premises to observe such removal. If the landlord
disputes the Applicants’ entitlement to remove any such fixture under the provisions of the
lease, such fixture shall remain on the premises and shall be dealt with as agreed between
any applicable secured creditors, such landlord and the Applicants, or by further order of
this Court upon application by the Applicants on at least two (2) days' notice to such
landlord and any such secured creditors. If the Applicants disclaim or resiliate the lease
governing such leased premises in accordance with section 32 of the CCAA, it shall not
be required to pay Rent under such lease pending resolution of any such dispute other
than Rent payable for the notice period provided for in section 32(5) of the CCAA, and the
disclaimer or resiliation of the lease shall be without prejudice to the Applicants’ claim to

the fixtures in dispute.

If a notice of disclaimer or resiliation is delivered pursuant to section 32 of the CCAA, then:

@) during the notice period prior to the effective time of the disclaimer or resiliation,
the landlord may show the affected leased premises to prospective tenants during
normal business hours, on giving the Applicants and the Monitor 24 hours' prior

written notice; and

(b) at the effective time of the disclaimer or resiliation, the relevant landlord shall be
entitled to take possession of any such leased premises without waiver of or
prejudice to any claims or rights such landlord may have against the Applicants in
respect of such lease or leased premises and such landlord shall be entitled to
notify the Applicants of the basis on which it is taking possession and to gain
possession of and re-lease such leased premises to any third party or parties on
such terms as such landlord considers advisable, provided that nothing herein
shall relieve such landlord of its obligation to mitigate any damages claimed in

connection therewith.

NO PROCEEDINGS AGAINST THE APPLICANTS OR THE PROPERTY

14, Until and including March 8, 2024, or such later date as this Court may order (the “Stay
Period”), no proceeding or enforcement process in any court (each, a “Proceeding”) shall
218120/583066
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be commenced or continued against or in respect of the Razor Entities (including, for
greater certainty, Razor Royalties LP) or the Monitor, or affecting the Business or the
Property, except with leave of this Court, and any and all Proceedings currently under way
against or in respect of the Razor Entities (including, for greater certainty, Razor Royalties
LP) or affecting the Business or the Property are hereby stayed and suspended pending

further order of this Court.

NO EXERCISE OF RIGHTS OR REMEDIES

15.

16.

During the Stay Period, all rights and remedies of any individual, firm, corporation,
governmental body or agency, or any other entities (all of the foregoing, collectively being
“Persons” and each being a “Person”), whether judicial or extra-judicial, statutory or non-
statutory against or in respect of the Razor Entities (including, for greater certainty, Razor
Royalties LP) or the Monitor, or affecting the Business or the Property, are hereby stayed
and suspended and shall not be commenced, proceeded with or continued except with

leave of this Court; provided that nothing in this Order shall:

(a) empower the Razor Entities (including, for greater certainty, Razor Royalties LP)

to carry on any business that they are not lawfully entitled to carry on;

(b) affect such investigations, actions, suits or proceedings by a regulatory body as
are permitted by section 11.1 of the CCAA,;

(© prevent the filing of any registration to preserve or perfect a security interest;
(d) prevent the registration of a claim for lien; or

(e) exempt the Razor Entities (including, for greater certainty, Razor Royalties LP)
from compliance with statutory or regulatory provisions relating to health, safety or

the environment.

Nothing in this Order shall prevent any party from taking an action against the Razor
Entities (including, for greater certainty, Razor Royalties LP) where such an action must
be taken in order to comply with statutory time limitations in order to preserve their rights
at law, provided that no further steps shall be taken by such party except in accordance
with the other provisions of this Order, and notice in writing of such action be given to the

Monitor at the first available opportunity.

218120/583066
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Alberta Court of Queen’s Bench
Canadian Airlines Corp. (Re)
Date: 2000-05-04

G. Morawetz, A.J. McConnell and R.N. Billington, for Bank of Nova Scotia Trust Co. of
New York and Montreal Trust Co. of Canada.

A.L. Friend, Q.C., and H.M. Kay, Q.C., for Canadian Airlines.
S. Dunphy, for Air Canada and 853350 Alberta Ltd.

R. Anderson, Q.C., for Loyalty Group.

H. Gorman, for ABN AMRO Bank N.V.

P. McCarthy, for Monitor - Price Waterhouse Cooper.

D. Haigh, Q.C., and D. Nishimura, for Unsecured noteholders - Resurgence Asset
Management.

C.J. Shaw, for Airline Pilots Association International.
G. Wells, for NavCanada.
D. Hardy, for Royal Bank of Canada.

(Calgary 0001-05071, 0001-05044)
May 4, 2000.

[1] PAPERNY J. [orally]: — Montreal Trust Company of Canada, Collateral Agent for
the holders of the Senior Secured Notes, and the Bank of Nova Scotia Trust Company of
New York, Trustee for the holders of the Senior Secured Notes, apply for the following

relief:

1. In the CCAA proceeding (Action No. 0001-05071) an order lifting the stay of
proceedings against them contained in the orders of this court dated March 24, 2000
and April 19, 2000 to allow for the court-ordered appointment of Ernst & Young Inc.
as receiver and manager over the assets and property charged in favour of the
Senior Secured Noteholders; and

2. In Action No. 0001-05044, an order appointing Ernst & Young Inc. as a court
officer with the exclusive right to negotiate the sale of the assets or shares of
Canadian Regional Airlines (1998) Ltd.

[2] Canadian Airlines Corporation ("CAC") is a Canadian based holding company
which, through its majority owned subsidiary Canadian Airlines International Ltd. ("CAIL")
provides domestic, U.S.-Canada transborder and international jet air transportation
services. CAC also provides regional transportation through its subsidiary Canadian
Regional Airlines (1998) Ltd. ("Canadian Regional"). Canadian Regional is not an

applicant under the CCAA proceedings.

[3] The Senior Secured Notes were issued under an Indenture dated April 24, 1998
between CAC and the Trustee. The principal face amount is $175 million U.S. As well,

there is interest outstanding. The Senior Secured Notes are directly and indirectly secured

2000 CanLll 28202 (AB KB)



[15] In determining whether a stay should be lifted, the court must always have
regard to the particular facts. However, in every order in a CCAA proceeding the court is
required to balance a number of interests. McFarlane J.A. states in his closing remarks of
his reasons in Re Pacific National Lease Holding Corp. (1992), 15 C.B.R. (3d) 265 (B.C.
C.A. [In Chambers]):

In supervising a proceeding under the C.C.A.A. orders are made, and orders are
varied as changing circumstances require. Orders depend upon a careful and
delicate balancing of a variety of interests and problems.

[16] Also see Blair J.'s decision in Campeau v. Olympia & York Developments Ltd.
(1992), 14 C.P.C. (3d) 339 (Ont. Gen. Div.), for another example of the balancing

approach.

[17] As noted above, the stay power is to be used to preserve the status quo among
the creditors of the insolvent company. Huddart J., as she then was, commented on the
status quo in Re Alberta-Pacific Terminals Ltd. (1991), 8 C.B.R. (3d) 99 (B.C. S.C.). She

stated:

The status quo is not always easy to find... Nor is it always easy to define. The
preservation of the status quo cannot mean merely the preservation of the relative
pre-stay debt status of each creditor. Other interests are served by the CCAA. Those
of investors, employees, and landlords among them, and in the case of the Fraser
Surrey terminal, the public too, not only of British Columbia, but also of the prairie
provinces. The status quo is to be preserved in the sense that manoeuvres by
creditors that would impair the financial position of the company while it attempts to
reorganize are to be prevented, not in the sense that all creditors are to be treated
equally or to be maintained at the same relative level. It is the company and all the
interests its demise would affect that must be considered.

[18] Further commentary on the status quo is contained in Quintette Coal Ltd. v.
Nippon Steel Corp. (1990), 80 C.B.R. (N.S.) 98 (B.C. S.C.). Thackray J. comments that the
maintenance of the status quo does not mean that every detail of the status quo must
survive. Rather, it means that the debtor will be able to stay in business and will have

breathing space to develop a proposal to remain viable.

[19] Finally, in making orders under the CCAA, the court must never lose sight of the
objectives of the legislation. These were concisely summarized by the chambers judge
and adopted by the British Columbia Court of Appeal in Re Pacific National Lease Holding
Corp. (1992), 15 C.B.R. (3d) 265 (B.C. C.A. [In Chambers]):

(1) The purpose of the CCAA is to allow an insolvent company a reasonable period

of time to reorganize its affairs and prepare and file a plan for its continued operation
subject to the requisite approval of the creditors and court.
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COURT FILE NO.: 09-CL-7950
DATE: 20090818

SUPERIOR COURT OF JUSTICE —ONTARIO
(COMMERCIAL LIST)

RE:

BEFORE:

COUNSEL:

INTHE MATTER OF THE COMPANIES CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, ASAMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR
ARRANGEMENT OF NORTEL NETWORKS CORPORATION,
NORTEL NETWORKSLIMITED, NORTEL NETWORKS GLOBAL
CORPORATION, NORTEL NETWORKSINTERNATIONAL
CORPORATION AND NORTEL NETWORKSTECHNOLOGY
CORPORATION

APPLICANTS

APPLICATION UNDER THE COMPANIES CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, ASAMENDED

MORAWETZ J.
Alan Merskey, for Nortel Networks Corp. et al

Lyndon Barnesand Adam Hirsh, for the Board of Directors of Nortel
Networ ks Cor poration and Nortel Networks Limited

Leanne Williams, for FlextronicsInc.

J. Pasquariello, for Ernst & Young Inc., Monitor

B. Wadsworth, for CAW-Canada

Thomas McRae, for Recently Severed Calgary Employees
A. McKinnon, for the Former Employees

Mary Arzoymanidis, for Bell Canada

Alex M acFarlane, for the Unsecured Creditors Committee
Gavin Finlayson, for the Noteholders

TinaLie, for the Superintendent of Financial Services of Ontario
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[21] Itisalso necessary to take into account the effect of a stay of the ERISA Litigation on the
Moving Parties.

[22] As counsel to the Applicants points out, the Moving Parties have also stated that their
primary interest in continuing the ERISA Litigation is to pursue an insurance policy issued by
Chubb. The Moving Parties have noted that the insurance proceeds are a “wasting policy”,
starting at U.S. $30 million and declining for defence costs.

[23] Counsdl to the Applicants submits that in the event that the stay continues, few defence
costs will be incurred against the insurance proceeds and the Moving Parties will maintain the
value of their within limits offer.

[24] Further, as Mr. Barnes points out, staying the entire ERISA Litigation would not
significantly harm the Moving Parties as it does not preclude their action, but merely postpones
it.

Analysis

[25] Section 11.5 of the CCAA authorizes the court to make an order under the CCAA to
provide for a stay of proceedings against directors. Section 11.5(1) states:

11.5(1) An order made under section 11 may provide that no person may
commence or continue any action against a director of the debtor company on any
claim against directors that arose before the commencement of proceedings under
this Act and that relates to obligations of the company where directors are under
any law liable within their capacity as directors for the payment of such
obligations, unless a compromise or arrangement in respect of the company, if
oneisfiled, is sanctioned by the court or is refused by the creditors or the court.

[26] Section 19 of the Initial Order provides as follows:

THIS COURT ORDERS that during the Stay Period, and except as permitted by
subsection 11.5(2) of the CCAA, no Proceeding may be commenced or continued
against any of the former, current or future directors or officers of the Applicants
with respect to any claim against the directors or officers that arose before the
date hereof and that relates to any obligations of the Applicants whereby the
directors or officers are aleged under any law to be liable in their capacity as
directors or officers for the payment or performance of such obligations, unless a
compromise or arrangement in respect of the Applicants, if one is filed, is
sanctioned by this Court or is refused by the creditors of the applicant or this
Court (the“D& Q" stay).

[27] Itisaso argued by both counsel to the Applicants and the Board that this statutory power
is augmented by the court’s inherent jurisdiction to grant a stay in appropriate circumstances.
(See: SNV Group Limited (Re), [2001] B.C.J. No. 2497 (S.C.).) Counsel to the Applicants and
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the Board also submit that the CCAA is remedial legislation to be construed liberaly and in
these circumstances, it should be recognized that the purpose of the stay is to provide a debtor
with its opportunity to negotiate with its creditors without having to devote time and scarce
resources to defending legal actions against it. It is further submitted that given that a company
can only act through its management and board, by extension, the purpose of the stay provision
is to provide management and the board with the opportunity to negotiate with creditors and
other stakeholders without having to devote precious time, resources and energy to defending
against legal actions.

[28] Mr. Barnes submits that the ERISA Litigation falls squarely within the terms of the D& O
Stay as it is a claim against former and current directors and officers under a U.S. statute that
arose prior to the date of filing. Further, the Named Defendants are only exposed to this liability
as a conseguence of their position with the company.

[29] It ison thislast point that Mr. Graff, on behalf of the Moving Parties, takes issue. He
submits that the litigation is not stayed against the individual defendants because they are not
being sued in their capacities as officers and directors of two Canadian corporations, but in their
capacities as fiduciaries of an American 401(k) Plan. As such, he submits that the stay ought not
to extend to the ERISA Litigation. He submits that the named defendants' liability is not a
derivative of the Applicants liability, if any, as a fiduciary. He further submits that the
corporate defendants have claimed in the ERISA Litigation that the corporate entities are not
fiduciaries at al and need not even have been named in the ERISA Litigation.

[30] Mr. Graff further submits that the Applicants' submission and the Board’s submission is
flawed and that following the reasoning of the Court of Appea in Morneau Sobeco Limited
Partnership v. Aon Consulting Inc. (2008), 40 C.B.R. (5th) 172 (Ont. C.A.), the fact that the
management of the Plan has always been performed by the Applicants employees, officers and
directorsismoot. Mr. Graff submits that the Morneau caseison “all fours’ with this case.

[31] With respect, | do not find that the Morneau case is on “al fours’ with this case. Mr.
Graff submits that in Morneau, the Court of Appeal opined on the applicable legal questions:
When are directors and officers not directors and officers?

[32] In my view, while the Court of Appeal may have commented on the issue referenced by
Mr. Graff, it was not in a context which is similar to that being faced on this motion. In
Morneau, the Court of Appeal was faced with an interpretation issue arising out of the scope and
terms of arelease. The consequences of an interpretation against Morneau would have resulted
in a bar of the claim. This distinction between Morneau and the case at bar is, in my view,
significant.

[33] The Morneau case can aso be distinguished on the basis that Gillese J.A. was examining
arelease and, in particular, how far that release went. That is not an issue that is before me.
There is no determination that is being made on this motion that will affect the ultimate outcome
of the ERISA Litigation. Thereisno issue that adenial of the stay will result in the action being
barred. Rather, the effect of the stay would be merely to postpone the ERISA Litigation.
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[34] Thisisnot aRule 21 motion and accordingly, the pleadings do not have to be reviewed
on the basis as to whether it is “plain, obvious and beyond doubt” that the claim could not
succeed. In this case, there is no “bright line” in the pleadings. As | have noted above, the
allegations against the Named Defendants are not restricted to the defendants acting in their
capacity as fiduciaries. In expanding the scope of the litigation to include broad allegations as
against the directors, the Moving Parties have brought the ERISA Litigation, in my view, within
the terms of the D& O Stay.

[35] Having determined that the ERISA Litigation falls within the terms of the D& O Stay, the
second issue to consider is whether the stay should be lifted so asto permit the ERISA Litigation
to continue at thistime.

[36] Inmy view, the Nortel restructuring is at a critical stage and the energies and activities of
the Board should be directed towards the restructuring. | accept the argument of Mr. Barnes on
thispoint. To permit the ERISA Litigation to continue at that time would, in my view, result in a
significant distraction and diversion of resources at a time when that can be least afforded. It is
necessary in considering whether to lift the stay, to weigh the interests of the Applicants against
the interests of those who will be affected by the stay. Where the benefits to be achieved by the
applicant outweighs the prejudice to affected parties, a stay will be granted. (See: Woodwards
Limited (Re) (1993) 17 C.B.R. (3d) 236 (B.C.S.C.).)

[37] | aso note the comments of Blair J. (as he then was) in Campeau v. Olympia & York
Developments Ltd. (1992), 14 C.B.R. (3d) 303 (Ont. Gen. Div.) at paragraph 24 where he stated:

In making these orders, | see no preudice to the Campeau plaintiffs. The
processing of their action is not being precluded, but merely postponed. Their
claims may, indeed, be addressed more expeditiously than might have otherwise
been the case, as they may be dealt with - at least for the purposes of that
proceeding in the CCAA proceeding itself.

[38] The prejudice to be suffered by the Moving Parties in the ERISA Litigation is a
postponement of the claim. In view of the fact that the ERISA Litigation was commenced in
2001, | have not been persuaded that a further postponement for a relatively short period of time
will be unduly prejudicial to the Moving Parties.

Disposition

[39] Under the circumstances, | have concluded that the D& O Stay under the Initial Order
does cover the D& O Defendants in the ERISA Litigation and that it is not appropriate to lift the
stay at thistime.

[40] It isrecognized that the ERISA Litigation will proceed at some point. The plaintiffsin
the ERISA Litigation are at liberty to have this matter reviewed in 120 days.
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Arrangement relatif a Bloom Lake General, 2021 QCCS 2946, 2021 CarswellQue 11345
2021 QCCS 2946, 2021 CarswellQue 11345, 337 A.C.W.S. (3d) 436...

2021 QCCS 2946
Quebec Superior Court

Arrangement relatif a Bloom Lake General
2021 CarswellQue 11345, 2021 QCCS 2946, 337 A.C.W.S. (3d) 436, 93 C.B.R. (6th) 285, EYB 2021-394691

BLOOM LAKE GENERAL PARTNER LIMITED, QUINTO MINING CORPORATION,
CLIFFS QUEBEC IRON MINING ULC, WABUSH IRON CO. LIMITED, WABUSH
RESOURCES INC. (PETITIONERS) and THE BLOOM LAKE IRON ORE MINE
LIMITED PARTNERSHIP, BLOOM LAKE RAILWAY COMPANY LIMITED,
WABUSH MINES, ARNAUD RAILWAY COMPANY, WABUSH LAKE RAILWAY
COMPANY LIMITED (MISES-EN-CAUSE) and FTI CONSULTING CANADA INC.
(MONITOR) and TWIN FALLS POWER CORPORATION AND CHURCHILL
FALLS (LABRADOR) CORPORATION LIMITED (TWINCO MISES-EN-CAUSE)

Pinsonnault, J.S.C.

Heard: June 3, 2021
Judgment: July 14, 2021
Docket: C.S. Montréal 500-11-048114-157

Counsel: Me Bernard Boucher, Me Milly Chow, Me Cristina Cataldo, for the CCAA Parties

Me Sylvain Rigaud, for the Monitor FTI Consulting Canada Inc.

Me Douglas Mitchell, for the Mise-en-cause Twin Falls Power Corporation

Me Guy P. Martel, Me Nathalie Nouvet, for the Mise-en-cause Churchill Falls (Labrador) Corporation Limited

Me Gerry Apostolatos, for the Mises-en-cause Quebec North Shore & Labrador Railway Company and Iron Ore Company
of Canada

Me Nicolas Brochu, for the Mise-en-cause for the Salaried/non-union employees and retirees

Subject: Insolvency
Related Abridgment Classifications
Bankruptcy and insolvency
XIX Companies' Creditors Arrangement Act
XIX.3 Arrangements

XIX.3.c Miscellaneous
Headnote
Bankruptcy and insolvency --- Companies' Creditors Arrangement Act — Arrangements — Miscellaneous
Debtors sought protection under Companies' Creditors Arrangement Act (CCAA) and monitor was appointed — Debtors
submitted plan of arrangement, which was judicially approved — Under supervision of monitor, debtors sold all of their assets
other than interest held by debtors in company T — Proceeds of sale were distributed among creditors according to terms of
plan of arrangement — As result, debtors' interest in T was last asset to realize in context of CCAA proceedings — Debtors
brought motion seeking order granting additional powers to monitor to complete final distribution — Motion granted — Court
had exclusive jurisdiction to determine scope of monitor's powers in furtherance of purposes of CCAA — This is especially
true if such powers relate directly to asset or property of debtor that is part of previously approved plan — Hence, exercise of
judicial discretion was appropriate to grant to monitor expanded powers sought by debtors — Circumstances and nature of issues
confronting debtors and monitor to bring CCAA process to conclusion within reasonable delay were taken into consideration
— Expanded powers sought were necessary and appropriate to enable monitor to fulfill its statutory duties to properly value
assets and liabilities of debtors — Powers were also necessary to recover value from last significant asset in debtors' estate —
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sufficiently material on a cost-benefit analysis to continue to pursue recovery of such amount, significantly narrowing the issues
in dispute in the CBCA Motion.

70  Who knows? Should the Twinco Interest be disposed of on a consensual basis, Twinco and CFLCo could very well decide
to forgo the wind down and the dissolution proceedings completely, a decision that would rest with them without any further
involvement of the CCAA Parties (i.e., the Wabush shareholders).

71 Be that as it may be, the CCAA Parties are only seeking to expand the Monitor's powers in the CCAA Proceedings to
enable the Monitor to obtain the Requested Twinco Information necessary to value the Twinco Interest, which is now the most
significant asset of the CCAA Parties remaining to be realized in the CCAA Proceedings apart from tax refunds.

72 With all due respect, the proposed relief sought with the present Motion does not entail any compromission of the rights
and recourses of Twinco and of its shareholder CFLCo vis-a-vis the Twinco Interest other than enabling the CCAA Parties and
the Monitor to be aware of its potential estimated value without prejudice to the arguments that Twinco and/or CFLCo may
want to put forward in connection therewith.

73  The Court finds that the Expanded Monitor Powers sought in the present Motion are necessary and appropriate to enable
the Monitor to, among other things:

(1) fulfill its statutory duties to investigate and properly value the assets and the liabilities of the CCAA Parties;

(i1) further the valid purpose of the CCAA to maximize the recovery of Plan creditors, by assisting the CCAA Parties with
the recovery of value for the CCAA Parties' creditors from the last significant asset remaining of the CCAA Parties' estate
other than tax refunds; and

(iii) facilitate the winding up and termination of these CCAA Proceedings.

74  The Court bears in mind that the Monitor was appointed by this Court pursuant to the authority granted upon this Court
under the CCAA %7

75 Therefore, subject to the provisions of the CCAA, this Court has the exclusive jurisdiction to determine, inter alia, the
scope of the powers of the Monitor in furtherance of the purposes of the CCAA especially if such powers relate directly to an
asset or the property of the CCAA Parties that is part of the Plan previously sanctioned.

Section 23(1)(c) of the CCAA

76  In Ernst & Young Inc. v. Essar Global Fund Limited 28 , the Court of Appeal for Ontario reminded us that section 23 of
the CCAA sets out a basic framework of the minimum mandatory duties and functions of the monitor under the CCAA which
may be augmented through the exercise of discretion by the Court, and that, not surprisingly, the monitor's role has evolved
since then over time:

[106] The 1997 amendments to the CCAA gave legislative recognition to the role of the monitor and made the

appointment mandatory. The 2007 amendments to the CCAA4 expanded the description of the monitor's role and
responsibilities. In essence, its minimum powers are set out in the Act and they may be augmented through the exercise
of discretion by the court, typically the CCAA supervising judge. This framework is reflected in s. 23 of the CCAA,

which enumerates certain duties and functions of a monitor. Paragraph 23(1)(k) directs that a monitor shall carry out
"any other functions in relation to the company that the court may direct." Its express duties under s. 23(1)(c) include
making, or causing to be made, any appraisal or investigation that the monitor "considers necessary to determine with
reasonable accuracy the state of the company's business and financial affairs and the cause of its financial difficulties
or insolvency". It is then to file a report on its findings.

[107] Not surprisingly, as with the CCAA itself, the role of the monitor has evolved over time. [ . . . ]
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d. 3" , the Ontario Court of Appeal dismissed the suggestion that the

88 In Osztrovics (Trustee of) v. Osztrovics Farms Lt
trustee's power to obtain information "relating in whole or in part to the bankrupt, his dealings or property" only extended to
corporate documentation that pertained solely to the business and affairs of the corporation, and not another company in which

the bankrupt held a significant interest.

89  The Ontario Court of Appeal also stated that applying a narrow interpretation of the trustee's investigatory powers only
to the corporate documentation, that pertain solely to the business and affairs of the bankrupt, and not to information about
another company in which the bankrupt has significantly invested, would frustrate the trustee's ability to discharge its duty to
the bankrupt's creditors to value and realize upon the most significant asset in bankrupt's estate.

90  In Osztrovics , the bankrupt was a shareholder in a corporation, owning 48% of the company. The trustee requested that
the company provides certain information that the trustee required to value the bankrupt's shares in that corporation. The latter
refused and the trustee sought and obtained an order pursuant to sections 163 and 164 of the BIA requiring: (i) that company
to disclose to it certain documents; and (ii) certain parties to submit to oral examinations.

91  While Osztrovics was decided in the context of bankruptcy proceedings under the Bankruptcy and Insolvency Act 3 , the
Court believes that those principles apply equally to the CCAA proceedings 2,

92  The Court may add that the fact that we find ourselves in the context of CCAA proceedings involving the liquidation of
the CCAA Parties as opposed to their restructuring does not matter.

93  Liquidating CCAA proceedings have been accepted in practice and case law with an expanded view of the role of the
33

monitor under such circumstances ~~ .
94  Allin all, in liquidating CCAA proceedings, the responsibilities and the powers of the Monitor remain essentially the
same subject to any additional powers that may be granted by the Court at its discretion.

Section 23(1)(k) of the CCAA

95 Section 23(1)(k) of the CCAA expressly allows this Court to expand the list of duties and functions of the Monitor by
directing the latter to "carry out any other functions in relation to the debtor company that the court may direct."

96  In previous decisions, Justices sitting in the Commercial Division of the Québec Superior Court expanded the monitor's
powers to include the ability to compel any person reasonably thought to have knowledge relating to any of the debtors,

their business or property to be examined under oath, and to disclose and produce to the monitor any books, documents,
correspondence or papers in that person's possession or power. h
97  The counsel for the CCAA Parties pointed out, rightly so, to the Court that although CCAA courts have authorized relief
similar to the Expanded Monitor Powers in respect to "any person" thought to have knowledge of the debtor, its business or
property, the Expanded Monitor Powers here are narrower in that they are only directed at those persons reasonably thought
to have knowledge relating to the Twinco Interest, the CFLCo Indemnity and the CFLCo Maintenance Obligations, including
the Twinco Requested Information, and, subject to any further order of this Court, they are limited to a disclosure period of
only 10 years, going back to 2010.

The broad judicial discretion conferred under Section 11 of the CCAA
98  Section 11 of the CCAA stipulates:

11. Despite anything in the Bankruptcy and Insolvency Act or the Winding-up and Restructuring Act, if an application is
made under this Act in respect of a debtor company, the court, on the application of any person interested in the matter,
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transfers under value and dividends paid by insolvent corporations have been available to CCAA monitors since

the amendments adopted in 2007. 42 Thus, the mere fact that the judgment in appeal empowers the Monitor to
sue to enforce rights of creditors is not conceptually foreign to the general framework of insolvency law.

[71] Moreover, and without making too fine a point, the Appellants' are not creditors of the CCAA4 estate.
They might have been, but they chose not to file claims. As such, they are third parties. This eliminates another
conceptual, if not legal, difficulty in that, they do not potentially share in the litigation pool after contributing to it.

[72] The Appellants also object, saying that the power given to the Monitor to sue runs contrary to the principle
of a monitor's neutrality. However, the case law and literature recognize that this neutrality is far from absolute:

[110] Of necessity, the positions taken will favour certain stakeholders over others depending on the context.
Again, as stated by Messrs. Kent and Rostom:

Quite fairly, monitors state that creditors and the Court currently expect them to express opinions and make
recommendations. . . . [T] he expanded role of the monitor forces the monitor more and more into the fray.
Monitors have become less the detached observer and expert witness contemplated by the Court decisions,
and more of an active participant or party in the proceedings.

(...)

[119] Generally speaking, the monitor plays a neutral role in a CCAA4 proceeding. To the extent it takes positions,
typically those positions should be in support of a restructuring purpose. As stated by this court in /vaco Inc., Re

(2006), 2006 CanLlII 34551 (ON CA), 83 O.R. (3d) 108 (C.A.), at paras. 49-53, a monitor is not necessarily a
fiduciary; it only becomes one if the court specifically assigns it a responsibility to which fiduciary duties attach.

[120] However, in exceptional circumstances, it may be appropriate for a monitor to serve as a complainant.

[73] As long as the monitor is objective and not biased and takes positions based on reasoned criteria to further
legitimate CCAA purposes, it now appears inescapable that the neutrality it must maintain is attenuated.

[Emphasis added]

110 Ultimately, Justice Schrager rejected the Appellants' argument that the objectives of the CCAA were being thwarted by
allowing the Monitor to pursue a remedy to which it was not entitled. In so deciding, Justice Schrager upheld the position of
the CCAA Judge who, in the exercise of his judicial discretion, had favoured a practical resolution of the case by expanding
the powers of the monitor:

[32] The judge rejected the Appellants' argument that the objectives of the CCAA are being thwarted by allowing the
Monitor to pursue a remedy to which it is not entitled. He characterized this argument as technical and unconvincing

because, in the absence of consensual settlements, recourse against the Retailers (and JYIC) is the only possible avenue
leading to a global treatment of Aquadis' liabilities. Thus, the powers sought by the Monitor were deemed necessary in

order to materially advance the restructuring process. The judge accepted this course of action as the only practical

resolution of this case. As such, he indicated that the solution chosen was a sensible use of judicial resources
since it avoids the multiplication of individual actions outside the framework of the Plan of Arrangement. [ . . . ]

[Emphasis added]

111  In the present instance, the circumstances warrant the expansion of the Monitor's powers as it is also the only practical
and most reasonable solution to obtain the Requested Information without necessarily compromising the rights and recourses
of the parties.
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100  The corporate restructuring process at the heart of the CCAA "provide[s] a constructive solution for all stakeholders when
a company has become insolvent": Indalex Ltd., Re,2013 SCC 6, [2013] 1 S.C.R. 271 (S.C.C.), at para. 205. There are a number
of justifications for why such a process is desirable. The traditional justification for CCA4A4-enabled restructurings, as explained
by Duff C.J. shortly after the statute's enactment, was to rescue financially-distressed corporations without forcing them to first
declare bankruptcy: Reference re Companies' Creditors Arrangement Act (Canada), [1934] S.C.R. 659 (S.C.C.), at p. 661.

101  The restructuring process can also allow creditors to obtain a higher recovery than may otherwise be available to them
through bankruptcy or other liquidation proceedings, by preserving the corporate entity or the value of its business as a going
concern: Wood, at pp. 338-339. Additionally, restructuring proceedings can provide an opportunity to evaluate the root of a
corporation's financial difficulties, and develop strategies to achieve a turnaround, whether the best option be a full restructuring,
or a liquidation of the corporation within the restructuring regime: Wood, at p. 340.

102 The benefits of the restructuring process are not limited to creditors. Even early commentary lauded restructurings as
promoting the public interest by salvaging corporations that supply goods or services important to the economy, and that employ
large numbers of people: see Stanley E. Edwards, "Reorganizations Under the Companies' Creditors Arrangement Act" (1947),
25 Can. Bar Rev. 587, at p. 593. This view remains applicable today, with restructurings "justified in terms of rehabilitating
companies that are key elements in a complex web of interdependent economic relationships in order to avoid the negative
consequences of liquidation": Century Services, at para. 18.

103 To summarize, by enabling the restructuring process, the CCAA4 can achieve multiple objectives. It permits corporations
to rehabilitate and maintain viability despite liquidity issues. It allows for the development of business strategies to preserve
going-concern value. It seeks to maximize creditor recovery. It can serve to preserve employment and trade relationships,
protecting non-creditor shareholders and the communities within which the corporation operates: see Janis P. Sarra, Rescue!
The Companies' Creditors Arrangement Act, 2nd ed. (Toronto: Thomson Reuters, 2013), at pp. 13-17. The flexibility inherent
in the restructuring process permits a broad balancing of these objectives and the multiple stakeholder interests engaged when
a corporation faces insolvency.

104 It is against this background that the role of a monitor must be considered.
(b) The Role of the Monitor

105  Originally, the CCAA was a very slim statute and made no mention of a monitor. Born of the court's inherent jurisdiction,
the term "monitor" was first used in Northland Properties Ltd., Re (1988), 29 B.C.L.R. (2d) 257 (B.C. S.C.). In that case,
an interim receiver was appointed whose role was described at p. 277 as that of a monitor or watchdog. As a watchdog, the
monitor could "observe the conduct of management and the operation of the business while a plan was being formulated":
A.J.F. Kent and W. Rostom, "The Auditor as Monitor in CCAA Proceedings: What is the Debate?" (2008), online: Mondaq
www.mondagq.com. The monitor was thus a court-appointed officer.

106  The 1997 amendments to the CCAA gave legislative recognition to the role of the monitor and made the appointment
mandatory. The 2007 amendments to the CCAA4 expanded the description of the monitor's role and responsibilities. In essence,
its minimum powers are set out in the Act and they may be augmented through the exercise of discretion by the court, typically
the CCAA supervising judge. This framework is reflected in s. 23 of the CCAA4, which enumerates certain duties and functions
of a monitor. Paragraph 23(1)(k) directs that a monitor shall carry out "any other functions in relation to the company that the
court may direct." Its express duties under s. 23(1)(c) include making, or causing to be made, any appraisal or investigation
that the monitor "considers necessary to determine with reasonable accuracy the state of the company's business and financial
affairs and the cause of its financial difficulties or insolvency". It is then to file a report on its findings.

107  Not surprisingly, as with the CCA4 itself, the role of the monitor has evolved over time. As stated by David Mann and
Neil Narfason in their article entitled "The Changing Role of the Monitor" (2008) 24 Bank. & Fin. L. Rev. 131, at p. 132:
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Born out of invention, the role has developed from one of passive observer to one of active participant. The monitor has
enhanced communication, mediated disputes, provided input into plans of reorganization, and provided expert advice in
complex affairs. As the business community has become more sophisticated and global, so too has the monitor — taking
on larger mandates, often times involving complex, cross-border restructurings.

108 Examples of the use of expanded powers for a monitor are found in Philip's Manufacturing Ltd., Re (1992), 67 B.C.L.R.
(2d) 385 (B.C. C.A.), where the British Columbia Court of Appeal ordered a monitor to report on the causes of financial problems
of the company and report on improper payments made to management, shareholders and directors, and in Woodward's Ltd.,
Re (1993), 77 B.C.L.R. (2d) 332 (B.C. S.C.), where Tysoe J. (as he then was) held that a monitor was to review all transactions
and conveyances for fraud, preferences, or other reviewable features and act in a similar manner to a trustee in bankruptcy.

109  Unders. 11.7(1) of the CCAA, a monitor must be a licensed trustee in bankruptcy, and as such, under s. 13 of the BIA,
is subject to the supervision of the Office of the Superintendent of Bankruptcy. The monitor is to be the eyes and the ears of
the court and sometimes, as is the case here, the nose. The monitor is to be independent and impartial, must treat all parties
reasonably and fairly, and is to conduct itself in a manner consistent with the objectives of the CCA4A4 and its restructuring
purpose. In the course of a CCAA proceeding, a monitor frequently takes positions; indeed it is required by statute to do so. See
for example s. 23 of the CCAA that describes certain duties of a monitor.

110 Of necessity, the positions taken will favour certain stakeholders over others depending on the context. Again, as stated
by Messrs. Kent and Rostom:

Quite fairly, monitors state that creditors and the Court currently expect them to express opinions and make
recommendations. . . . [T]he expanded role of the monitor forces the monitor more and more into the fray. Monitors
have become less the detached observer and expert witness contemplated by the Court decisions, and more of an active
participant or party in the proceedings.

(c) A Monitor as Complainant in an Oppression Action

111 Turning to the issue of a monitor and an oppression action, there is some difference in academic opinion on the suitability
of the oppression remedy in insolvency proceedings. Professor Stephanie Ben-Ishai has argued that the remedy should be

unavailable for use once the debtor has entered a court-supervised reorganization under the BIA or the CCAA. > Professor Janis
Sarra has countered that the oppression remedy continues to be an important corporate law remedy that should be available

in such proceedings. % 1 do not understand the appellants to be taking the former position; rather they simply argue that the
Monitor has no standing.

112 Section 238 of the CBCA defines a complainant as:

(a) aregistered holder or beneficial owner, and a former registered holder or beneficial owner, of a security of a corporation
or any of its affiliates,

(b) a director or an officer or a former director or officer of a corporation or any of its affiliates,

(¢) the Director, or

(d) any other person who, in the discretion of a court, is a proper person to make an application under this Part.
For the purposes of this analysis, s. 238(d) is the relevant subsection.
113 Section 2410f the CBCA describes the oppression remedy:

(1) A complainant may apply to a court for an order under this section.
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IN THE CASE THE COMPANIES' CREDITORS ARRANGEMEN
T ACT, R.S.C. 1985, c. C-36:

NATIONAL BANK OF CANADA

Applicant
-and-

SELECTION GROUP INC.

-and-

THE OTHER CORPORATIONS LISTED IN SCHEDULE "A" O
F THE PRESENT

Debtors
-and-

LIMITED PARTNERSHIPS LISTED IN SCHEDULE "B" OF TH
ESE PRESENT

Third Party Claims
-and-

PRICEWATERHOUSECOOPERS INC.

Controller

INITIAL ORDER

[1] HAVING TAKEN KNOWLEDGE of the Application for an Initial Order,
an Amended and Restated Initial Order and Other Relief dated
November 14, 2022 (the "Application") submitted by the Applicant
and the Application entitled Amended Application for the issuance of
an Initial Order and an Amended Initial Order and restated dated



perform its obligations under the and any related proceedings
pursuant to this Order or CCAA;

(k) may act as a "foreign representative" of either of the CCAA
Parties or any other similar capacity in any insolvency
proceedings, foreign bankruptcy or restructuring;

|) can give all consent or any approval that may be affected by an
order of this Tribunal or the CCAA;

(m) may hold and administering funds under arrangements between
the CCAA Parties, any counterparty and the Monitor, or by
order of this Tribunal; and

(n) be able to assume all other obligations under this Order or the
CCAA or required by this Tribunal from time to time.

[45] ORDERS that, in addition to the powers set out in subsection [44]
and subject to further orders of the Tribunal, the Monitor is
authorized, but not obligated to do so, for and on behalf of the
CCAA Parties, but after consultation with the latter:

(a) to direct and control the financial affairs and activities of the
CCAA Parties and carry on the activities of any of the CCAA
Parties;

(b) to carry out banking and other transactions on behalf of any of
the CCAA Parties and to sign documents or take any other
action that is necessary, or appropriate for the purpose of
exercising that authority;

(c) to sign documents that may be necessary in any proceedings
before this Tribunal or pursuant to an order of this Tribunal;

(d) take action to preserve and protect the Company and the
Property;

(e) to take any action that any of the CCAA Parties may make under
the CCAA or this Ordinance;
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(f) enter into agreements with respect to the Business or the
Property;

(g) to apply to the Tribunal any order that may be necessary or
appropriate for the sale of the Goods to one or more
purchasers of the same;

(h) to take any action to be made by the CCAA Parties under this
Order or any other order of the Tribunal;

(i) to be exercised, for the purpose of the CCAA Parties, the rights
and privileges that they may have prevail as shareholders,
partners, members or otherwise;

(j) to provide information to the Applicant and the Temporary Lender
about the Business and Property;

k) to be examined under oath any person who is reasonably
believed to have information in respect of any of the CCAA
Parties, the Company or the Property and to order to produce
the books, records, correspondence or documents in its
possession or control in relation to the CCAA Parties, to the
Company or the Property;

() to take any action, enter into any agreement, sign any document,
enter into any obligation or to take any other measure
necessary, useful or incidental to the exercise of the above-
mentioned powers.

[46] DECLARES that the Monitor is authorized and empowered, without
be required to operate and control, on behalf of the CCAA Parties,
all the existing accounts of the CCAA Parties maintained with any
institution  (individually, an "Account" and collectively, the
"Accounts") in such manner as the Controller, in its sole discretion,
deems necessary or appropriate, including, but not limited to:

(a) to exercise control over funds credited to or deposited in the
Accounts;

(b) make any disbursements on Accounts authorized by this Order
or any other order granted in these Proceedings;
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[47]

(c) instructing with respect to the Accounts and the funds credited
therein or in the deposited, including to transfer funds that are
credited to any other account or deposited into any other
account as the Monitor may direct; and

d) add or delete persons with signing authority for an Account or
directing Closing an Account.

ORDERS that the CCAA Parties and their Directors, officers,
employees and agents, accountants, auditors and all Other Persons
Notified of this Order are cooperating with the Controller in the
exercise of its mandate and grant the Controller without delay
unrestricted access to the entire Company and to all Goods,
premises, books, records and data, including data on electronic
format, and all other documents of the CCAA Parties.

[48] DECLARES that the Monitor is authorized to provide information to

[49]

creditors and other relevant interested parties of the CCAA Parties
who make a written request to the Monitor, with a copy to the
Counsel for the CCAA Parties. In the case of information of which
the CCAA Parties have notified the Confidential, proprietary or
competitive monitor, the Controller shall not disclose such
information to any Person without the consent of the CCAA Parties,
unless otherwise authorized under the Order or unless otherwise
directed by the Tribunal.

DECLARES that if the Monitor, in his capacity as Controller,
continues to operate the CCAA Parties Business or continues to
employ employees of the CCAA Parties, the Monitor will benefit
from the provisions of the under section 11.8 of the CCAA.

[50] ORDERS that neither the Comptroller nor any employee or agent of

[51]

the Monitor shall not be deemed to (i) be a director, officer or
fiduciary of the CCAA Parties, (ii) assume any obligations
incumbent on the CCAA Parties or (iii) assume a fiduciary duty to
the CCAA Parties or any other Person, including a creditor or
shareholder of the Parties LACC.

ORDERS and DECLARES that nothing herein imposes on the
Monitor an obligation to take possession of or assume the control,
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IN THE MATTER OF THE COMPANIES' CREDITORS ARRANGEMENT ACT

HOME DEPOT OF CANADA INC. (Appellant-Impleaded Party) v. 9323-7055 QUEBEC INC. (Formerly known as
Aquadis International Inc.), RAYMOND CHABOT INC. (Respondents-incidental respondents) and HOME HARDWARE
STORES LIMITED (Impleaded Party-Incidental Appellant-Impleaded Party) and RONA INC., ROYAL & SUN
ALLIANCE INSURANCE COMPANY OF CANADA, CATHAY CENTURY INSURANCE CO., LTD, JING YUDH
INDUSTRIAL CO., LTD, GROUPE BMR INC. (Formerly known as Gestion BMR Inc.), GROUPE PATRICK MORIN
INC. (Formerly known as Patrick Morin Inc.), MATERIAUX LAURENTIENS INC., DESJARDINS GENERAL
INSURANCE INC., THE PERSONAL GENERAL INSURANCE INC., INTACT INSURANCE COMPANY,
L'UNIQUE GENERAL INSURANCE INC., LA CAPITALE GENERAL INSURANCE INC., PROMUTUEL
INSURANCE BAGOT, PROMUTUEL INSURANCE BOREALE, PROMUTUEL INSURANCE BOIS-FRANCS,
PROMUTUEL INSURANCE CHAUDIERE-APPALACHES, PROMUTUEL INSURANCE L'ESTUAIRE, PROMUTUEL
INSURANCE DEUX-MONTAGNES, PROMUTUEL INSURANCE LAC AU FLEUVE, PROMUTUEL INSURANCE
OUTAOUAIS, PROMUTUEL INSURANCE LA VALLEE, PROMUTUEL INSURANCE MONTMAGNY-
L'ISLET, PROMUTUEL INSURANCE PORTNEUF-CHAMPLAIN, PROMUTUEL INSURANCE REASSURANCE,
PROMUTUEL INSURANCE RIVE-SUD, PROMUTUEL INSURANCE VALLEE DU SAINT-LAURENT, PROMUTUEL
INSURANCE VAUDREUIL-SOULANGES, PROMUTUEL INSURANCE VERCHERES-LES-FORGES, PROMUTUEL
INSURANCE LANAUDIERE, AIG TAIWAN INSURANCE CO LTD, AVIVA INSURANCE COMPANY OF
CANADA, SOVEREIGN GENERAL INSURANCE COMPANY, INTERNATIONAL ASSOCIATION OF PLUMBING
AND MECHANICAL OFFICIALS, JYIC INDUSTRIAL CORPORATION, INSURANCE COMPANY OF NORTH
AMERICA, IAPMO RESEARCH AND TESTING INC., FUBON INSURANCE CO. LTD, GEAREX CORPORATION,
SEAN MURPHY in his capacity as Canada's attorney for Lloyd's underwriters (Impleaded Parties-Impleaded Parties)

GROUPE BRM INC. (Formerly known as Gestion BMR inc.), GROUPE PATRICK MORIN INC. (Formerly known as
Patrick Morin inc.), MATERIAUX LAURENTIENS INC., INTACT INSURANCE COMPANY (Appellants-Impleaded
Parties) v. 9323-7055 QUEBEC INC. (Formerly known as Aquadis International Inc.), RAYMOND CHABOT INC.
(Respondents-incidental respondents) and HOME HARDWARE STORES LIMITED (Impleaded party-incidental
appellant- impleaded party) and CATHAY CENTURY INSURANCE CO., LTD, JING YUDH INDUSTRIAL CO.,
LTD, DESJARDINS GENERAL INSURANCE INC., THE PERSONAL GENERAL INSURANCE INC., L'UNIQUE
GENERAL INSURANCE INC., LA CAPITAL GENERAL INSURANCE INC., PROMUTUEL INSURANCE BAGOT,
PROMUTUEL INSURANCE BOREALE, PROMUTUEL INSURANCE BOIS-FRANCS, PROMUTUEL INSURANCE
CHAUDIERES-APPALACHES, PROMUTUEL INSURANCE L'ESTUAIRE, PROMUTUEL INSURANCE DEUX-
MONTAGNES, PROMUTUEL INSURANCE LAC AU FLEUVE, PROMUTUEL INSURANCE OUTAOUAIS,
PROMUTUEL INSURANCE LA VALLEE, PROMUTUEL INSURANCE MONTMAGNY-L'ISLET, PROMUTUEL
INSURANCE PORTNEUF-CHAMPLAIN, PROMUTUEL INSURANCE REASSURANCE, PROMUTUEL
INSURANCE RIVE-SUD, PROMUTUEL INSURANCE VALLEE DU SAINT-LAURENT, PROMUTUEL INSURANCE
VAUDREUIL-SOULANGES, PROMUTUEL INSURANCE VERCHERES-LES-FORGES, PROMUTUEL INSURANCE
LANAUDIERE, RONA INC., ROYAL & SUN ALLIANCE INSURANCE COMPANY OF CANADA, HOME DEPOT
OF CANADA INC., AIG TAIWAN INSURANCE CO LTD, AVIVA INSURANCE COMPANY OF CANADA,
SOVEREIGN GENERAL INSURANCE COMPANY, INTERNATIONAL ASSOCIATION OF PLUMBING AND
MECHANICAL OFFICIALS, JYIC INDUSTRIAL CORPORATION, INSURANCE COMPANY OF NORTH
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RONA INC., ROYAL & SUN ALLIANCE INSURANCE COMPANY OF CANADA (Appellants-Impleaded
Parties) v. 9323-7055 QUEBEC INC. (Formerly known as Aquadis International inc.), RAYMOND CHABOT INC.
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Canada
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Mitre Eric Savard, for Desjardins General Insurance Inc., The Personal General Insurance Inc., Intact Insurance Company,
L'unique General Insurance Inc., La Capital General Insurance Inc., Promutuel Insurance Bagot, Promutuel Insurance Boréale,
Promutuel Insurance Bois-Francs, Promutuel Insurance Chaudi¢res-Appalaches, Promutuel Insurance L'estuaire, Promutuel
Insurance Deux-Montagnes, Promutuel Insurance Lac Au Fleuve, Promutuel Insurance Outaouais, Promutuel Insurance La
Vallée, Promutuel Insurance Montmagny-L'islet, Promutuel Insurance Portneuf-Champlain, Promutuel Insurance Réassurance,
Promutuel Insurance Rive-Sud, Promutuel Insurance Vallée Du Saint-Laurent, Promutuel Insurance Vaudreuil-Soulanges,
Promutuel Insurance Vercheres-Les-Forges, Promutuel Insurance Lanaudiére, Royal Sun Alliance Insurance Company of
Canada, Aviva Insurance Company of Canada

Mtre Alexandre Bayus, for Home Hardware Stores Limited

Subject: Insolvency
Related Abridgment Classifications
Bankruptcy and insolvency
XIX Companies' Creditors Arrangement Act
XIX.3 Arrangements
XIX.3.a Approval by court
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Home Depot of Canada ("Home Depot"), Matériaux Laurentiens and Home Hardware Stores Limited ("Home Hardware"). The
Appellants ultimately resold the faucets to Quebec-based consumers or contractors. The flowchart in the Appellants' factum,
appropriately translated, represents the chain of distribution as follows:

YIC (Chinese Manufacturernr)

|

Gearex (Chinese Distributor)

|

Aqguadis (CTanadian

|

Retailers im Quebec

|

Purchasers (Consumers
and contractors in Canada)

1

17 It should be noted that the Retailers are not creditors in the insolvency proceedings in that they did not file proofs of
claim. Rona sought leave to file two years after the deadline set forth in the court-approved claims protocol. Such leave was

denied by the CCAA judge on March 13, 2019. 3

18  Claiming water damage caused by faulty faucets, many consumers sought compensation from their insurers, who upon
payment were subrogated in the rights of their insureds.

19 The insurers then instituted legal proceedings against Aquadis, the aggregate of which claims exceeded Aquadis' insurance
coverage. Faced with this multitude of recourses, Aquadis obtained stays of proceedings through the filing of a notice of intention

to file a proposal under the Bankruptcy and Insolvency Act® ("BIA") in June 2015, which was continued under the CCAA
pursuant to an initial order made on December 9, 2015. Raymond Chabot Inc. was appointed Monitor and granted the powers
of the board of directors given the resignation of all members of the board. Legal proceedings instituted against Aquadis or
anyone in the distribution chain (i.e., the Retailers) were suspended in accordance with the provisions of the CCAA4. At the
time, approximately 20 actions regrouping several hundred consumers' claims were pending before the courts of Quebec and

two other provinces. 2
20  On January 6, 2016, the Superior Court issued an order regarding the filing and processing of creditors' claims.

21 On November 9, 2016, the Monitor sought an order to amend its powers « to conclude transactions or, failing that, to
take proceedings against persons having resold or installed defective products purchased from Aquadis, such as distributors,
retailers and general contractors ». Rona was the only Appellant that was notified of the motion giving rise to such order as it
was the only one that had requested to be entered on the service list.

22 On November 14, 2016, the Court granted the application to vary the Monitor's powers and thus granted the Monitor
the right to commence or continue any action for and in the name of Aquadis' creditors having any connection with defective

faucets. This is the November 2016 Order referred to above. °

23 That judgment was not appealed nor was there an attempt to seek its revision in the lower court or in the present appeal.
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The Respondents plead that even if the Plan is set aside, the same powers subsist under the November 2016 Order. 2 As such,
the Monitor maintains that the Appellants' contestation is an indefensible collateral attack %3 on the November 2016 Order or,

alternatively, that the appeal raises a moot point, 26 because, as stated above, even if section 6.2(c) of the Plan is set aside, the
power to sue the Retailers subsists under the November 2016 Order.

57  Iwould tend to think that, on the facts, no reviewable error is made out in the judge's conclusion that the attack is late.
Moreover, the November 2016 Order would survive the Plan sanction and, in all events, the Appellants do not directly seek
conclusions contrary to said order. However, as mentioned earlier, these questions do not require definite resolution given my
answer to the primary point of the appeal, which is the validity of the power granted the Monitor in the Plan to sue on behalf
of a group of creditors rather than in the exercise of the Debtor's rights. I now address that issue.

58  Asindicated in the review of the facts above, parties in the distribution chain would in the normal course have recourse
against those above them in the flowchart. The recourses (exercised or not) of the ultimate purchasers of the faucets (and
their insurers) and the Retailers were stayed upon the initial insolvency filing in 2015. The November 2016 Order led to some
negotiated settlements. The consumers (or their insurers) filed proofs of claim; the Retailers did not, nor did they settle any
claims asserted by the Monitor. It is against this factual background that the Monitor was granted the power to sue the Retailers
under the Plan of Arrangement.

59  The purpose of the proposed legal proceedings is consonant with a legitimate purpose under the CCAA, as the Monitor
seeks to establish a "litigation pool" with a view to paying creditors of Aquadis on a pro rata basis. In itself, this more than
satisfies the spirit of the CCA4A4, but is also supported by examples in the reported cases. Specifically, and of close resemblance

is the arrangement in the matter of Muscletech, %7 where the debtor was a distributor of dietary supplements in the middle of a
multi-tier distribution chain between the manufacturer at one end and ultimate consumers at the other. The plan of arrangement
provided for releases from liability to be given to those in the chain who paid into the litigation pool as compensation arising
from selling the defective product. The scheme was voluntary - i.e. the monitor was not given power to sue. However, the
situation is similar to that in the case at bar. Other examples of voluntary litigation pools where contributors receive releases
exist, but the precise factual matrix of the present plan, where the Monitor is empowered to sue, appears to be novel. 28

60 The granting of releases for third parties in consideration of their contribution to a litigation pool to satisfy creditors'

claims is now well entrenched in CCAA jurisprudence. 2

61 The CCAA expressly provides for certain powers and duties of the monitor. 30 These powers and duties may be extended,
because s. 23 CCAA provides that a monitor is required to « do anything in respect of the company that the court directs the

monitor to do ».> Thus, while the law does provide the basic framework within which the monitor must act, the courts may

use their discretion to grant additional powers considered appropriate. 32

62  This discretion cannot be exercised arbitrarily; it must be exercised in a manner consistent with and directed toward the
attainment of the objectives of the CCAA. In Century Services Inc., Justice Deschamps observed for the Supreme Court that:

[58] CCAA decisions are often based on discretionary grants of jurisdiction. The incremental exercise of judicial discretion
in commercial courts under conditions one practitioner aptly describes as "the hothouse of real-time litigation" has been
the primary method by which the CCA4 has been adapted and has evolved to meet contemporary business and social
needs". (References omitted)

She added that judicial discretion may be exercised in furtherance of the CCAA's purposes, 33 which in the case at bar is the
maximization of creditor recovery, since Aquadis has ceased carrying on business.

63 The courts, however, have expressed reservations regarding the imposition of third-party settlements under the CCAA4,

indicating that the purpose of the CCAA is not to settle disputes between parties other than the debtor and its creditors. M
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Nonetheless, the precise point in issue - i.e. whether a judge may allow a monitor to exercise the rights and remedies of certain
creditors against other persons or creditors of a debtor appears to be without precedent.

64 In Urbancorp, 33 the Ontario Superior Court of Justice refused to recognize the power of a monitor to claw back a

payment in kind made by the debtor to a third party who was a creditor of a company related to the debtor. While Justice Myers

acknowledged that " . . . Monitors can certainly be empowered to bring legal proceedings to act on behalf of CCAA4 debtors", 36

he disagreed that the monitor should act as a bankruptcy trustee to bring proceedings in the place of CCAA creditors. The latter
could initiate their own proceedings outside of the insolvency or provoke a bankruptcy for a trustee to initiate those proceedings

for them. It should be emphasized that a single payment was in issue in Urbancorp. Justice Myers distinguished Essar, 37 which
is relied on by Respondents. In that case, the Ontario Court of Appeal confirmed the lower court's authorization of the monitor
to institute oppression proceedings for the benefit of various creditors (or stakeholders) in the CCA4 estate: "( . . . ) the Monitor
could efficiently advance an oppression claim, representing a conglomeration of stakeholders, namely the pensioners, retirees,

employees, and trade creditors (... )". 3% The court noted as well that the debtor would also benefit from such proceedings,
particularly in the sense that an impediment to restructuring would potentially be removed by the oppression remedy.

65  The result in Urbancorp was echoed in Pacific Costal Airlines, 39 where the British Columbia Supreme Court indicated
that "proceedings under the CCA4 are not intended to resolve disputes between a creditor and third parties":

[24] It is true that, in addition to alleging breach of contract by Canadian, the Dispute Notice made reference to allegations
against Air Canada for inducing breach of contract, breach of fiduciary duty and other economic torts. However, the
Plaintiff could not have pursued those claims in the CCAA proceedings. The purpose of a CCAA proceeding, as reflected
in the preamble to the legislation, is to "facilitate compromises and arrangements between companies and their creditors".
Its purpose is not to deal with disputes between a creditor of a company and a third party, even if the company was also
involved in the subject matter of the dispute. While issues between the debtor company and non-creditors are sometimes
dealt with in CCA4 proceedings, it is not a proper use of a CCAA proceeding to determine disputes between parties other

than the debtor company. 40

66 The Stelco™! case, for its part, raised issues relating to a dispute between certain creditors near the end of the
debtor's restructuring process over the distribution of certain amounts payable to holders of subordinated notes and the priority
entitlement to interest payments. Farley, J. commented as follows:

[7] The CCAA is styled as "An act to facilitate compromises and arrangements between companies and their creditors" and
its short title is: Companies' Creditors Arrangement Act. Ss. 4, 5 and 6 talk of compromises or arrangements between a
company and its creditors. There is no mention of this extending by statute to encompass a change of relationship among

the creditors vis-a-vis the creditors themselves and not directly involving the company. 42 (References omitted)

67 The dicta in all of these cases reflect the orthodox view of the law put forward by the Appellants. However, none of
the fact patterns resemble the chain of distribution in the present case. Nor were these judgments focused on a huge number
of claims, which were stayed in this case and are effectively replaced by the Monitor's proceedings authorized under the Plan.
This factual distinction makes these judgments of limited instructive or precedential value.

68 What is inescapable and particularly applicable here is the acceptance, in the practice and case law, of the liquidating

CCAA™® and the expanded view of the role of the monitor, indeed the baptism of the "super monitor". 4 The Appellants
concede, if only indirectly, that the Monitor could be authorized to exercise rights of the Debtor against third parties as could
a bankruptcy trustee. However, they object to the Monitor's power to sue one group of creditors (the Respondents) on behalf
of another group of creditors (the consumers or their insurers).

69  In my opinion, the Appellants objections are not well founded.
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ENDORSEMENT

[1] This is a motion by Harte Gold for an approval and reverse vesting order involving the sale
of Harte Gold’s mining enterprise to a strategic purchaser (that is, an entity in the gold

2022 ONSC 653 (CanLll)
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[89]

[90]

Page: 18

No creditors are expected to suffer material prejudice as a result of the extension of the
stay of proceedings. Harte Gold is acting in good faith and will continue to pay its post-
filing obligations in the ordinary course. As detailed in Harte Gold’s cash flow forecast, it
is expected to have sufficient liquidity to continue its operations during the contemplated
extension of the stay.

For these reasons the stay is extended to March 29, 2022.

Expansion of Monitor’s Powers

[91]

[92]

[93]

The CCAA provides the Court with broad discretion in respect of the Monitor’s functions.
Section 23(1)(k) of the CCAA provides that the Monitor can “carry out any other functions
in relation to the [debtor] company that the court may direct”. In addition, of course, s. 11
of the CCAA authorizes this Court to make any order that is necessary and appropriate in
the circumstances.

The order for the Monitor’s expanded powers is intended to provide the Monitor with the
power, effective upon the issuance of the approval and reverse vesting order, to administer
the affairs of the newcos (which is necessary to complete the transaction), along with
powers necessary to wind down these CCAA proceedings and to put the newcos into
bankruptcy following the close of the transaction. No creditor is prejudiced by the
expansion of the Monitor’s powers to facilitate the transaction and the wind-down of the
CCAA proceedings. On the contrary, the granting of such powers is necessary to achieve
the benefits of the transaction to stakeholders which have been described above.

I approve the grant of the requested powers to the Monitor.

Conclusion

[94]

For all these reasons, the motion for an order approving the Silver Lake transaction,
including the RVO structure, is granted. The additional requests for orders extending the
stay and expanding the Monitor’s powers are also granted.

Penny J.

Date: 2022-02-04

2022 ONSC 653 (CanLll)


kwong
Highlight

kwong
Highlight

kwong
Highlight


TAB 27



CITATION: Urbancorp Inc. (Re), 2016 ONSC 5426
COURT FILE NO.: CV-16-11389-00CL
DATE: 20160829

SUPERIOR COURT OF JUSTICE - ONTARIO
COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES’ CREDITORS ARRANGEMENT ACT, R.S.C.
1985, ¢. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF
URBANCORP TORONTO MANAGEMENT INC., URBANCORP (ST. CLAIR
VILLAGE) INC., URBANCORP (PATRICIA) INC., URBANCORP (MALLOW) INC.,,
URBANCORP (LAWRENCE) INC., URBANCORP DOWNSVIEW PARK
DEVELOPMENT INC., URBANCORP (952 QUEEN WEST) INC., KING
RESIDENTIAL INC., URBANCORP 60 ST. CLAIR INC., HIGH RES. INC., BRIDGE
ON KING INC. (collectively, the “Applicants”) AND THE AFFILIATED ENTITIES IN
SCHEDULE “A” HERETO

Court File No.: 31-2114850
Court File No.: 31-2114850

IN THE MATTER OF THE NOTICE OF INTENTION TO MAKE A PROPOSAL OF
URBANCORP (WOODBINE) INC. OF THE CITY OF TORONTO, IN THE PROVINCE
OF ONTARIO

IN THE MATTER OF THE NOTICE OF INTENTION TO MAKE A PROPOSAL OF
URBANCORP (BRIDLEPATH) INC. OF THE CITY OF TORONTO, IN THE
PROVINCE OF ONTARIO

BEFORE: Newbould J.

COUNSEL: Lisa S. Corne and David P. Preger, for the moving parties
Edmond F. B. Lamek, for the Urbancorp interests
Robin B. Schwill, for the KSV Kofman Inc., the Monitor and Proposal Trustee
Adam Slavens, for Tarion Warranty Corporation
Vern W. DaRe, for Stefano Serpa and Adrian Serpa
James M. Wortzman, for Atrium Mortgage Investment Corporation
Trent Morris, for several purchasers
Monique Sassi, for Mattamy Homes Limited
Dominique Michaud, for Terra Firma Capital Corporation.
Kenneth D. Kraft, tfor Guy Gissin, the Foreign Representative of Urbancorp Inc.
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Chris Burr, for Laurentian Bank

HEARD: August 25, 2016

ENDORSEMENT

[1] This is a motion brought at the request of 40 different purchasers of residential units from
Urbancorp (Lawrence) Inc. (“Lawrence”), Urbancorp (St. Clair Village) Inc. (“St. Clair”),
Urbancorp (Woodbine) Inc. (“Woodbine”), and Urbancorp (Bridlepath) Inc. (“Bridlepath) for
the appointment of Dickinson Wright LLP (“Dickinson Wright”) as their representative counsel
in the CCAA and BIA NOI proceedings and for an order that their legal fees and disbursements
capped at $150,000 be paid and secured by an administrative charge against the four properties.

[2] The motion is supported by Tarion. It is opposed by KSV, the Monitor and Proposal
Trustee, and by Mr. Gissin, the Foreign Representative of Urbancorp Inc. appointed by the
Israeli Court. It is also opposed by the Urbancorp entities and with respect to the Bridlepath

project by two purchasers of units and Atrium, a secured lender on that project.

[3] For the reasons that follow, the motion is granted in part.

(4] The four properties in question are vacant properties which Urbancorp intended to
develop for residential use. No construction has been commenced and the properties consist of
raw land. Each of the Urbancorp companies pre-sold freehold homes and received deposits from
home buyers in connection with the home sales. The deposits were $3.7 million on the Lawrence
property, $3.3 million on the St. Clair property, $1.9 million on the Woodbine property and $5.6
million on the Bridlepath property. The Urbancorp companies did not hold the deposits in trust
and they have all been spent. As the projects involved the construction of freehold homes, there

was no legislation requiring home buyer deposits to be segregated or held in trust.
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construction homes who have lost their deposits. Some have retained other firms. Fogler
Rubinoff has been retained by two purchasers of the Bridlepath property and Mr. Morris has

been retained by five undisclosed purchasers of one or more of the four properties.

[9] The agreements of purchase and sale are in a standard form and provide that in the event
that the construction of a dwelling has not been completed by the closing date, the vendor shall
not be liable for any damages or costs other than the costs paid by Tarion, which has a maximum

coverage of $40,000 per purchaser.

Legal framework

[10] The authority to appoint representative counsel in CCAA proceedings is undoubted under
section 11 of the CCAA and rules 10.01 and 12.07 of the rules of practice in Ontario. See Re
Target Canada Co. (2015), 22 C.B.R. (6th) 323 and Re Nortel Networks Corporation, 2009
CanLlII 26603. I agree with Justice Wilton-Siegel in Re Kitchener Frame Limited, July 7, 2011

unreported, that there is no reason why the same should not pertain to a proposal under the BIA.

[11] In Re CanWest Publishing Inc. (2010), 65 C.B.R. (5th) 152, Pepall J. (as she then was)
stated that factors that have been considered by courts in granting these orders include:

. the vulnerability and resources of the group sought to be represented;

. any benefit to the companies under CCAA protection;

. any social benefit to be derived from representation of the group;

. the facilitation of the administration of the proceedings and efficiency;

. the avoidance of a multiplicity of legal retainers;

. the balance of convenience and whether it is fair and just, including to the

creditors of the Estate;

. whether representative counsel has already been appointed for those who have
similar interests to the group seeking representation and who is also prepared to
act for the group seeking the order; and
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. the position of other stakeholders and the Monitor.

[12] As the issue of whether to appoint a representative counsel is one of equity, there can be

no hard and fast rules governing any particular case, but these factors need be considered.

[13] So far as granting a charge to secure the fees and disbursements of a representative

counsel, this is covered by section 11.52 (1)(c) of the CCAA which provides:

11.52 (1) On notice to the secured creditors who are likely to be affected by the
security or charge, the court may make an order declaring that all or part of the
property of the debtor company is subject to a security or charge - in an amount
that the court considers appropriate - in respect of the fees and expenses of

(c) any financial, legal or other experts engaged by any other
interested person if the court is satisfied that the security or charge is
necessary for their effective participation in proceedings under this
Act.

(2) The court may order that the security or charge rank in priority over the
claim of any secured creditor of the company.

[14] Thus the court must be satisfied that the security or charge is necessary for the effective
participation of representative counsel in the proceedings. In considering this issue. Pepall J. in
Re CanWest Publishing Inc. (2010), 63 C.B.R. (5th) 115 stated that factors that might be

considered would include:

(a) the size and complexity of the businesses being restructured;
(b) the proposed role of the beneficiaries of the charge;
(c) whether there is an unwarranted duplication of roles;

(d) whether the quantum of the proposed charge appears to be fair and
reasonable;

(e) the position of the secured creditors likely to be affected by the charge; and

(f) the position of the Monitor.

2016 ONSC 5426 (CanLll)
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Nortel Networks Corp., Re, 2009 CarswellOnt 3028
2009 CarswellOnt 3028, [2009] O.J. No. 2166, 177 A.C.W.S. (3d) 634...

2009 CarswellOnt 3028
Ontario Superior Court of Justice [Commercial List]

Nortel Networks Corp., Re
2009 CarswellOnt 3028, [2009] O.J. No. 2166, 177 A.C.W.S. (3d) 634, 53 C.B.R. (5th) 196, 75 C.C.P.B. 206

IN THE MATTER OF THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

AND IN THE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT OF
NORTEL NETWORKS CORPORATION, NORTEL NETWORKS LIMITED, NORTEL
NETWORKS GLOBAL CORPORATION, NORTEL NETWORKS INTERNATIONAL

CORPORATION AND NORTEL NETWORKS TECHNOLOGY CORPORATION (Applicants)

APPLICATION UNDER THE COMPANIES' CREDITORS
ARRANGEMENT ACT, R.S.C. 1985, c. C-36, AS AMENDED

Morawetz J.

Heard: April 20, 2009

Judgment: May 27, 2009 :
Docket: 09-CL-7950

Counsel: Janice Payne, Steven Levitt, Arthur O. Jacques for Steering Committee of Recently Severed Canadian Nortel
Employees

Barry Wadsworth for CAW-Canada, George Borosh, Debra Connor

Lyndon Barnes, Adam Hirsh for Board of Directors of Nortel Networks Corporation, Nortel Networks Limited

Alan Mersky, Derrick Tay for Applicants

Henry Juroviesky, Eli Karp, Kevin Caspersz, Aaron Hershtal for Steering Committee for the Nortel Terminated Canadian
Employees Owed Termination and Severance Pay

M. Starnino for Superintendent of Financial Services or Administrator of the Pension Benefits Gurantee Fund

Leanne Williams for Flextronics Telecom Systems Ltd.

Jay Carfagnini, Chris Armstrong for Monitor, Ernst & Young Inc.

Gail Misra for Communication, Energy and Paperworkers Union of Canada

J. Davis-Sydor for Brookfield Lepage Johnson Controls Facility Management Services

Mark Zigler, S. Philpott for Certain Former Employees of Nortel

G.H. Finlayson for Informal Nortel Noteholders Group

A. Kauffman for Export Development Canada

Alex MacFarlane for Unsecured Creditors' Committee (U.S.)

Subject: Insolvency
Related Abridgment Classifications
Bankruptcy and insolvency
XIX Companies' Creditors Arrangement Act

XIX.2 Initial application

XIX.2.d Miscellaneous

Headnote
Bankruptcy and insolvency --- Proposal — Companies' Creditors Arrangement Act — Miscellaneous issues
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Nortel Networks Corp., Re, 2009 CarswellOnt 3028
2009 CarswellOnt 3028, [2009] O.J. No. 2166, 177 A.C.W.S. (3d) 634...

12 In addition, the court has a wide discretion pursuant to s. 11 of the CCAA to appoint representatives on behalf of a group
of employees in CCAA proceedings and to order legal and other professional expenses of such representatives to be paid from
the estate of the debtor applicant.

13 In the KM factum, it is submitted that employees and retirees are a vulnerable group of creditors in an insolvency
because they have little means to pursue a claim in complex CCAA proceedings or other related insolvency proceedings. It was
further submitted that the former employees of Nortel have little means to pursue their claims in respect of pension, termination,
severance, retirement payments and other benefit claims and that the former employees would benefit from an order appointing
representative counsel. In addition, the granting of a representation order would provide a social benefit by assisting former
employees and that representative counsel would provide a reliable resource for former employees for information about the
process. The appointment of representative counsel would also have the benefit of streamlining and introducing efficiency to
the process for all parties involved in Nortel's insolvency.

14  Tam in agreement with these general submissions.

15 The benefits of representative counsel have also been recognized by both Nortel and by the Monitor. Nortel consents
to the appointment of KM as the single representative counsel for all former employees. Nortel opposes the appointment of
any additional representatives. The Monitor supports the Applicants' recommendation that KM be appointed as representative
counsel. No party is opposed to the appointment of representative counsel.

16  In the circumstances of this case, I am satisfied that it is appropriate to exercise discretion pursuant to s. 11 of the CCAA
to make a Rule 10 representation order.

Issue 2 - Who Should be Appointed as Representative Counsel?

17 The second issue to consider is who to appoint as representative counsel. On this issue, there are divergent views.
The differences primarily centre around whether there are inherent conflicts in the positions of various categories of former
employees.

18 The motion to appoint KM was brought by Messrs. Sproule, Archibald and Campbell (the "Koskie Representatives™).
The Koskie Representatives seek a representation order to appoint KM as representative counsel for all former employees in
Nortel's insolvency proceedings, except:

(a) any former chief executive officer or chairman of the board of directors, any non-employee members of the board
of directors, or such former employees or officers that are subject to investigation and charges by the Ontario Securities
Commission or the United States Securities and Exchange Commission:

(b) any former unionized employees who are represented by their former union pursuant to a Court approved
representation order; and

(c) any former employee who chooses to represent himself or herself as an independent individual party to these
proceedings.

19  Ms. Paula Klein and Ms. Joanne Reid, on behalf of the Recently Severed Canadian Nortel Employees ("RSCNE"), seek
a representation order to appoint NS as counsel in respect of all former Nortel Canadian non-unionized employees to whom
Nortel owes termination and severance pay (the "RSCNE Group").

20 Mr. Kent Felske and Mr. Dany Sylvain, on behalf of the Nortel Continuing Canadian Employees ("NCCE") seek a
representative order to appoint NS as counsel in respect of all current Canadian non-unionized Nortel employees (the "NCCE
Group").

CANADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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SUPREME COURT OF NOVA SCOTIA

Citation: Quadriga Fintech Solutions Corp. (Re), 2019 NSSC 65

Date: 20190219
Docket: HFX484742
Registry: Halifax

In the Matter of:

The Application of Quadriga Fintech Solutions Corp., Whiteside
Capital Corporation and 0984750 B.C. Ltd. dba Quadriga CX and Quadriga
Coin Exchange (collectively referred to as the "Companies" and the
"Applicant"), for relief under the Companies' Creditors Arrangement Act

REPRESENTATIVE COUNSEL DECISION

Corrected
Decision:

Judge:
Heard:

Counsel:

The text of the original decision has been corrected according to
the attached erratum dated March 14, 2019.

The Honourable Justice Michael J. Wood
February 14, 2019, in Halifax, Nova Scotia

Maurice Chiasson QC and Sara Scott, for the Applicants

Elizabeth Pillon, Lee Nicholson, and Sharon Hamilton for the
Monitor

Raj Sahni, Ben Durnford and John Stringer, for an informal
committee of users of the Quadriga platform

Jeremy Dacks, Evan Thomas, Robert Purdy QC, and Michael
Scott, for an informal committee of users of the Quadriga platform

Gregory Azeff and Gavin MacDonald, for Parham Pakjou

Brendan O’Neill, for Goodmans LLP
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[6] As stated in Re Nortel Networks, 2009 ONSC 3028, the Court has a wide
discretion to appoint representatives under this provision. It is usually done where
the affected group of stakeholders is large and, without representation, most
members would be unable to effectively participate in the CCAA proceeding.
Representative counsel can make the proceeding more efficient and cost effective
for all parties by providing a clear mechanism for communicating with the
stakeholders and avoiding a multiplicity of potentially conflicting retainers.

[7]  In Re Fraser Papers Inc., 2009 ONSC 6169, the Court described why it was
prepared to appoint representative counsel for retirees and employees:

19 The objective of my order is to help those who are otherwise unrepresented
but to do so in an efficient and cost effective manner and without imposing an
undue burden on insolvent entities struggling to restructure. ...

[8] In Nortel Networks, the Court appointed representative counsel for
employees and retirees because that vulnerable group had little means to pursue a
claim in the complex CCAA proceedings. The Court described the benefit of such
an order as follows:

13 ... In addition, the granting of a representation order would provide a social
benefit by assisting former employees and that representative counsel would
provide a reliable resource for former employees for information about the
process. The appointment of representative counsel would also have the benefit of
streamlining and introducing efficiency to the process for all parties involved in
Nortel's insolvency.

[9] There are two primary rationales given for the appointment of
representatives and representative counsel in CCAA proceedings. The first is to
provide effective communication with stakeholders and ensure that their interests
are brought to the attention of the Court and other CCAA participants. The second
is to bring increased efficiency and cost effectiveness to the proceeding as a whole.
This latter objective can be attainted by streamlining notification to stakeholders
through their representatives and eliminating the need for multiple counsel to be
retained by individual stakeholders to represent their interests. The following
judicial comments illustrate these principles:

53 ... It seems to me that the primary emphasis should be placed on ensuring that
the arguments of employees are placed before the court in the most time efficient
and cost effective way possible. In my view, this can be accomplished by the
appointment of a single representative counsel, knowledgeable and experienced in
all facets of employee claims.

(Nortel Networks)

2019 NSSC 65 (CanLll)
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24 ... It would be of considerable benefit to both the Applicants and the Salaried
Employees and Retirees to have Representatives and representative counsel who
could interact with the Applicants and represent the interests of the Salaried
Employees and Retirees. In that regard, I accept their evidence that they are a
vulnerable group and there is no other counsel available to represent their
interests. Furthermore, a multiplicity of legal retainers is to be discouraged. In my
view, it is a false economy to watch and wait. Indeed the time taken by counsel
preparing for and arguing this motion is just one such example. The appointment
of the Representatives and representative counsel would facilitate the
administration of the proceedings and information flow and provide for
efficiency.

(Re Canwest Publishing Inc., 2010 ONSC 1328)

38 Second, the contemplated representation will enhance the efficiency of the
proceedings under the CCAA in a number of ways. It will assist in the
communication of the rights of this stakeholder group on an on-going basis during
the restructuring process. It will also provide an efficient and cost-effective means
of ensuring that the interests of this stakeholder group are brought to the attention
of the Court. In addition, it will establish a leadership group who will be able to
organize a process for obtaining the advice and directions of this group on
specific issues in the restructuring as required.

(Re U.S. Steel Canada Inc., 2014 ONSC 6145)

[10] Representatives and representative counsel should not have an open-ended
retainer to undertake any inquiry or investigation they may wish, particularly
where the fees are to be paid out of the assets of the applicant company. The
appointment is specifically for purposes of the CCAA4 proceeding and to ensure that
the stakeholders’ interests are effectively taken into account by the decision
makers. In some cases there are specific limitations placed on the scope of the
representative counsel appointment. For example, in Canwest Publishing the
funding approved for representative counsel excluded any investigation of claims
against the corporate directors of the applicant company.

[I1] In cases, such as here, where there are competing applications for
appointment of representatives, the Court must evaluate the proposals to determine
which will best achieve the objectives described above. In Fraser Papers the Court
considered factors such as proposed breadth of representation, the extent of
counsel’s mandate to act, their legal expertise, jurisdiction of practice, facility in
French and English and estimated costs (see para. 12).

[12] In this case all counsel are members of local and national law firms, with
extensive insolvency experience. Each has been contacted by a significant number

2019 NSSC 65 (CanLlIl)
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CITATION: Canwest Publishing Inc., 2010 ONSC 1328
COURT FILE NO.: CV-10-8533-00CL
DATE: 20100305

ONTARIO

SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, C-36, ASAMENDED

AND IN THE MATTER OF A PROPOSED PLAN OF COMPROMISE OR
ARRANGEMENT OF CANWEST PUBLISHING INC./PUBLICATIONS CANWEST
INC., CANWEST BOOKSINC. AND CANWEST (CANADA) INC.

COUNSEL: Lyndon Barnesand Alex Cobb for the Canwest LP Entities
Maria Konyukhova for the Monitor, FTI Consulting Canada Inc.
Hilary Clarke for the Bank of Nova Scotia, Administrative Agent for the Senior
Secured Lenders Syndicate
Janice Payne and Thomas McRae for the Canwest Salaried Employees and
Retirees (CSER) Group
M. A. Church for the Communications, Energy and Paperworkers Union
Anthony F. Dale for CAW-Canada
Deborah McPhail for the Financia Services Commission of Ontario

PEPALL J.

REASONS FOR DECISION

Relief Reguested

[1] Russell Mills, Blair MacKenzie, Rgean Saumure and Les Bale (the “Representatives’)
seek to be appointed as representatives on behalf of former salaried employees and retirees of
Canwest Publishing Inc./Publications Canwest Inc., Canwest Books Inc., Canwest (Canada) and
Canwest Limited Partnership and the Canwest Global Canadian Newspaper Entities (collectively
the “LP Entities’) or any person claming an interest under or on behaf of such salaried

2010 ONSC 1328 (CanLlI)
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[19] In its third report, the Monitor noted that pursuant to the Support Agreement, the LP
Entities are not permitted to pay any of the legal, financial or other advisors absent consent in
writing from the LP Administrative Agent which has not been forthcoming. Accordingly,
funding of the fees requested would be in contravention of the Support Agreement with the LP
Secured Lenders. For those reasons, the Monitor supported the LP Entities refusal to fund.

Discussion

[20] No one chalenged the court’s jurisdiction to make a representation order and such orders
have been granted in large CCAA proceedings. Examples include Nortel Networks Corp., Fraser
Papers Inc., and Canwest Global Communications Corp. (with respect to the television side of
the enterprise). Indeed, a human resources manager at the Ottawa Citizen advised one of the
Representatives, Mr. Saumure, that as part of the CCAA process, it was normal practice for the

court to appoint alaw firm to represent former employees as a group.

[21] Factorsthat have been considered by courts in granting these orders include:

the vulnerability and resources of the group sought to be represented;

any benefit to the companies under CCAA protection;

any social benefit to be derived from representation of the group;

the facilitation of the administration of the proceedings and efficiency;

the avoidance of amultiplicity of legal retainers;

the balance of convenience and whether it is fair and just including to the creditors of the
Estate;

- whether representative counsel has already been appointed for those who have similar interests
to the group seeking representation and who is aso prepared to act for the group seeking the

order; and

2010 ONSC 1328 (CanLlI)
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- the position of other stakeholders and the Monitor.

[22] The evidence before me consists of affidavits from three of the four proposed
Representatives and a partner with the Nelligan O’ Brien Payne LLP law firm, the Monitor’s
Third Report, and a compendium containing an affidavit of an investment manager for
noteholders filed on an earlier occasion in these CCAA proceedings. This evidence addresses
most of the aforementioned factors.

[23] The primary objection to the relief requested is prematurity. This is reflected in
correspondence sent by counsel for the LP Entities to counsel for the Senior Lenders
Administrative Agent. Those opposing the relief requested submit that the moving parties can
keep an eye on the Monitor’s website and depend on notice to be given by the Monitor in the
event that unsecured creditors have any entitlement. Counsel for the LP Entities submitted that
counsel for the proposed representatives should reapply to court at the appropriate time and that |

should dismiss the motion without prejudice to the moving parties to bring it back on.

[24] In my view, this watch and wait suggestion is unhelpful to the needs of the Salaried
Employees and Retirees and to the interests of the Applicants. | accept that the individuals in
issue may be unsecured creditors whose recovery expectation may prove to be non-existent and
that ultimately there may be no claims process for them. | also accept that some of them were in
the executive ranks of the LP Entities and continue to benefit from payment of some pension
benefits. That said, these are all individuals who find themselves in uncertain times facing legal
proceedings of significant complexity. The evidence is also to the effect that members of the
group have little means to pursue representation and are unable to afford proper legal
representation at thistime. The Monitor already has very extensive responsibilities as reflected in
paragraph 30 and following of the Initial Order and the CCAA itself and it is unredlistic to
expect that it can be fully responsive to the needs and demands of all of these many individuals
and do so in an efficient and timely manner. Desirably in my view, Canadian courts have not
typically appointed an Unsecured Creditors Committee to address the needs of unsecured
creditors in large restructurings. It would be of considerable benefit to both the Applicants and

2010 ONSC 1328 (CanLlI)
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the Salaried Employees and Retirees to have Representatives and representative counsel who
could interact with the Applicants and represent the interests of the Salaried Employees and
Retirees. In that regard, | accept their evidence that they are a vulnerable group and there is no
other counsel available to represent their interests. Furthermore, a multiplicity of legal retainers
isto be discouraged. In my view, it is afalse economy to watch and wait. Indeed the time taken
by counsel preparing for and arguing this motion is just one such example. The appointment of
the Representatives and representative counsel would facilitate the administration of the

proceedings and information flow and provide for efficiency.

[25] The second basis for objection is that the LP Entities are not permitted to pay any of the
legal, financial or other advisors to any other person except as expressly contemplated by the
Initial Order or with consent in writing from the LP Administrative Agent acting in consultation
with the Steering Committee. Funding by the LP Entities would be in contravention of the
Support Agreement entered into by the LP Entities and the LP Senior Secured Lenders. It was
for this reason that the Monitor stated in its Report that it supported the LP Entities’ refusal to
fund.

[26] | accept the evidence before me on the inability of the Salaried Employees and Retirees
to afford legal counsdl at this time. There are in these circumstances three possible sources of
funding: the LP Entities; the Monitor pursuant to paragraph 31 (i) of the Initial Order athough
quere whether this is in keeping with the intention underlying that provision; or the LP Senior
Secured Lenders. It seems to me that having exercised the degree of control that they have, it is
certainly arguable that relying on inherent jurisdiction, the court has the power to compel the
Senior Secured Lenders to fund or alternatively compel the LP Administrative Agent to consent
to funding. By executing agreements such as the Support Agreement, parties cannot oust the

jurisdiction of the court.

[27] In my view, a source of funding other than the Salaried Employees and Retirees
themselves should be identified now. In the CMI Entities CCAA proceeding, funding was
made available for Representative Counsel although | acknowledge that the circumstances here

2010 ONSC 1328 (CanLlI)
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COURT FILE NO.: CV-09-8241-O0CL
DATE: 20091013

ONTARIO
SUPERIOR COURT OF JUSTICE
COMMERCIAL LIST

IN THE MATTER OF THE COMPANIES CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, C-36. ASAMENDED

AND IN THE MATTER OF A PROPOSED PLAN OF COMPROMISE OR
ARRANGEMENT OF CANWEST GLOBAL COMMUNICATIONS CORP. AND THE
OTHER APPLICANTSLISTED ON SCHEDULE “A”

BEFORE: PEPALL J.

COUNSEL: Lyndon Barnes, Edward Sellers and Jeremy Dacks for the Applicants
Alan Merskey for the Special Committee of the Board of Directors
David Byers and Maria Konyukhova for the Proposed Monitor, FTI Consulting
CanadaInc.
Benjamin Zarnett and Robert Chadwick for Ad Hoc Committee of Noteholders
Edmond Lamek for the Asper Family
Peter H. Griffin and Peter J. Osborne for the Management Directors and Royal
Bank of Canada
Hilary Clarke for Bank of Nova Scotia,
Steve Weisz for CIT Business Credit Canada Inc.

REASONS FOR DECISION

Relief Reqguested

[1] Canwest Global Communications Corp. (*Canwest Global”), its principal operating
subsidiary, Canwest Media Inc. (“CMI”), and the other applicants listed on Schedule “A”
of the Notice of Application apply for relief pursuant to the Companies Creditors
Arrangement Act. The applicants also seek to have the stay of proceedings and other
provisions extend to the following partnerships. Canwest Television Limited Partnership
(“CTLP"), Fox Sports World Canada Partnership and The National Post Company/La
Publication National Post (“The National Post Company”). The businesses operated by

'R.S.C. 1985, c. C. 36, as amended

2009 CanLll 55114 (ON SC)
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Certain applicants are foreign subsidiaries of CMI. Each is a guarantor under the
8% senior subordinated notes, the CIT credit agreement (and therefore the DIP facility),
the intercompany notes and is party to the support agreement and the Use of Cash
Collateral and Consent Agreement. If the stay of proceedings was not extended to these
entities, creditors could seek to enforce their guarantees. | am persuaded that the foreign
subsidiary applicants as that term is defined in the affidavit filed are debtor companies
within the meaning of section 2 of the CCAA and that | have jurisdiction and ought to
grant the order requested as it relates to them. In this regard, | note that they are insolvent
and each holds assets in Ontario in that they each maintain funds on deposit at the Bank
of Nova Scotiain Toronto. See in this regard Re Cadillac Fairview® and Re Global Light

Telecommunications Ltd.°

(c) DIPFinancing

[31]

Turning to the DIP financing, the premise underlying approval of DIP financing is
that it is a benefit to all stakeholders as it alows the debtors to protect going-concern
value while they attempt to devise a plan acceptable to creditors. While in the past, courts
relied on inherent jurisdiction to approve the terms of a DIP financing charge, the
September 18, 2009 amendments to the CCAA now expressly provide jurisdiction to
grant a DIP financing charge. Section 11.2 of the Act states:

(1) On application by a debtor company and on notice to the secured creditors who
are likely to be affected by the security or charge, a court may make an order
declaring that al or part of the company’s property is subject to a security or charge
— in an amount that the court considers appropriate — in favour of a person
specified in the order who agrees to lend to the company an amount approved by
the court as being required by the company, having regard to its cash-flow
statement. The security or charge may not secure an obligation that exists before the
order is made.

(2) The court may order that the security or charge rank in priority over the claim of
any secured creditor of the company.

8(1995), 30 C.B.R. (3d) 29.
°(2004), 33 B.C.L.R. (4™ 155.

2009 CanLll 55114 (ON SC)
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(3) The court may order that the security or charge rank in priority over any security
or charge arising from a previous order made under subsection (1) only with the
consent of the person in whose favour the previous order was made.

(4) In deciding whether to make an order, the court is to consider, among other
things,

(a) the period during which the company is expected to be subject to
proceedings under this Act;

(b) how the company’s business and financial affairs are to be managed
during the proceedings,

(c) whether the company’s management has the confidence of its major
creditors;

(d) whether the loan would enhance the prospects of a viable compromise
or arrangement being made in respect of the company;

(e) the nature and value of the company’ s property;

(f) whether any creditor would be materially prejudiced as a result of the
security or charge; and

(g) the monitor’ s report referred to in paragraph 23(1)(b), if any.

In light of the language of section 11.2(1), the first issue to consider is whether
notice has been given to secured creditors who are likely to be affected by the security or
charge. Paragraph 57 of the proposed order affords priority to the DIP charge, the
administration charge, the Directors and Officers' charge and the KERP charge with the
following exception: “any validly perfected purchase money security interest in favour of
a secured creditor or any statutory encumbrance existing on the date of this order in
favour of any person which is a “secured creditor” as defined in the CCAA in respect of
any of source deductions from wages, employer health tax, workers compensation,
GST/QST, PST payables, vacation pay and banked overtime for employees, and amounts
under the Wage Earners’ Protection Program that are subject to a super priority clam
under the BIA”. This provision coupled with the notice that was provided satisfied me
that secured creditors either were served or are unaffected by the DIP charge. This
approach is both consistent with the legislation and practical.

Secondly, the Court must determine that the amount of the DIP is appropriate and
required having regard to the debtors' cash-flow statement. The DIP charge is for up to

2009 CanLll 55114 (ON SC)
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is not approved. In its report, the proposed Monitor observes that the ability to borrow
funds from a court approved DIP facility secured by the DIP charge is crucia to retain
the confidence of the CMI Entities creditors, employees and suppliers and would
enhance the prospects of a viable compromise or arrangement being made. The proposed

Monitor is supportive of the DIP facility and charge.

[36] For all of these reasons, | was prepared to approve the DIP facility and charge.

(d) Administration Charge

2009 CanLll 55114 (ON SC)
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CITATION: Timminco Limited (Re), 2012 ONSC 506
COURT FILE NO.: CV-12-9539-00CL
DATE: 20120202

SUPERIOR COURT OF JUSTICE —ONTARIO

(COMMERCIAL LIST)

INTHE MATTER OF THE COMPANIES CREDITORS ARRANGEMENT
ACT, R.S.C. 1985 c. C-36, ASAMENDED

RE: INTHE MATTER OF A PLAN OF COMPROMISE OR ARRANGEMENT
OF TIMMINCO LIMITED AND BECANCOUR SILICON INC., Applicants

BEFORE: MORAWETZ J.
COUNSEL: A.J.Taylor, M. Konyukhova and K. Esaw, for the Applicants

D.W. Ellickson, for Communications, Energy and Paperworkers Union of
Canada

C. Sinclair, for United Steelworkers Union

K. Peters, for AMG Advance Metallurgical Group NV

M. Bailey, for Superintendent of Financial Services (Ontario)
S. Weisz, for FTI Consulting Canada Inc.

A. Kauffman, for Investissement Quebec

HEARD: January 12, 2012
RELEASED: January 16, 2012
REASONS: February 2, 2012

ENDORSEMENT

[1] This motion was heard on January 12, 2012. On January 16, 2012, the following
endorsement was rel eased:

2012 ONSC 506 (CanLlI)
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[42] It seems apparent that the position of the unions' isin direct conflict with the Applicants
positions.

[43] The position being put forth by counsel to the CEP and USW is clearly stated and is quite
understandable. However, in my view, the position of the CEP and the USW has to be
considered in the context of the practical circumstances facing the Timminco Entities. The
Timminco Entities are clearly insolvent and do not have sufficient reserves to address the
funding requirements of the pension plans.

[45] Likewise, | accept the submissions of counsel to the Applicants to the effect that the
directors and officers will not continue their service without the D&O Charge. Again, in
circumstances such as those facing the Timminco Entities, it is neither reasonable nor realistic to
expect directors and officers to continue without the requested form of protection.

[46] It logically follows, in my view, that without the assistance of the advisors, and in the
anticipated void caused by the lack of a governance structure, the Timmico Entities will be
directionless and unable to effectively proceed with any type or form of restructuring under the
CCAA.

[47] The Applicants argue that the CCAA overrides any conflicting requirements of the
QSPPA and the BPA.

[48] Counsel submits that the general paramountcy of the CCAA over provincia legidlation
was confirmed in ATB Financial v. Metcalf & Mansfield Alternative Investment |1 Corp., (2008),
45 CB.R. (5™ 163 (Ont. C.A.) at para. 104. In addition, in Nortel Networks Corporation (Re),
the Court of Appeal held that the doctrine of paramountcy applies either where a provincial and a
federal statutory position are in conflict and cannot both be complied with, or where complying
with the provincial law will have the effect of frustrating the purpose of the federal law and
therefore the intent of Parliament. See Nortel Networks Corporation (Re), (2009), 59 C.B.R.
(5™ 23 (Ont. C.A)).

[49] It has long been stated that the purpose of the CCAA is to facilitate the making of a
compromise or arrangement between an insolvent debtor company and its creditors, with the
purpose of allowing the business to continue. Asthe Court of Appeal for Ontario stated in Stelco
Inc., (Re) (2005), 75 O.R. (3d) 5, at para. 36:

2012 ONSC 506 (CanLll)
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suspending the payment of the pension contributions, even if such order conflicts with, or
overrides, the QSPPA or the PBA.

[61] The evidence has established that the Timminco Entities are in a severe liquidity crisis
and, if required to make the pension contributions, will not have sufficient funds to continue
operating. The Timminco Entities would then be forced to cease operations to the detriment of
their stakeholders, including their employees and pensioners.

[62] On the facts before me, | am satisfied that the application of the QSPPA and the PBA
would frustrate the Timminco Entities ability to restructure and avoid bankruptcy. Indeed, while
the Timminco Entities continue to make Normal Cost Contributions to the pension plans,
requiring them to pay what they owe in respect of special and amortization payments for those
plans would deprive them of sufficient funds to continue operating, forcing them to cease
operations to the detriment of their stakeholders, including their employees and pensioners.

[63] Inmy view, thisis exactly the kind of result the CCAA is intended to avoid. Where the
facts demonstrate that ordering a company to make special payments in accordance with
provincia legisation would have the effect of forcing the company into bankruptcy, it seems to
me that to make such an order would frustrate the rehabilitative purpose of the CCAA. In such
circumstances, therefore, the doctrine of paramountcy is properly invoked, and an order
suspending the requirement to make special payments is appropriate (see ATB Financial and
Nortel Networks Corporation (Re)).

[64] In my view, the circumstances are such that the position put forth by the Timminco
Entities must prevail. | am satisfied that bankruptcy is not the answer and that, in order to ensure
that the purpose and objective of the CCAA can be fulfilled, it is necessary to invoke the doctrine
of paramountcy such that the provisions of the CCAA override those of QSPPA and the PBA.

[65] Thereisaclear inter-relationship between the granting of the Administration Charge, the
granting of the D& O Charge and extension of protection for the directors and officers for the
company’ s failure to pay the pension contributions.

2012 ONSC 506 (CanLll)
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[68] For these reasons, | have determined that it is both necessary and appropriate to grant
super priority to both the Administrative Charge and D& O Charge.

[69] | have also concluded that it is both necessary and appropriate to suspend the Timminco
Entities obligations to make pension contributions with respect to the Pension Plans. In my
view, this determination is necessary to alow the Timminco Entities to restructure or sell the
business as a going concern for the benefit of all stakeholders.

[70] | am also satisfied that, in order to encourage the officers and directors to remain during
the CCAA proceedings, an order should be granted relieving them from any liability for the
Timminco Entities’ failure to make pension contributions during the CCAA proceedings. At this
point in the restructuring, the participation of its officers and directors is of vital importance to
the Timminco Entities.

(i) The KERPs

[71] Turning now to the issue of the employee retention plans (KERPSs), the Timminco
Entities seek an order approving the KERPs offered to certain employees who are considered
critical to successful proceedings under the CCAA.

[72] Inthis case, the KERPs have been approved by the board of directors of Timminco. The
record indicates that in the opinion of the Chief Executive Officer and the Specia Committee of
the Board, al of the KERPs participants are critical to the Timminco Entities CCAA
proceedings as they are experienced employees who have played central roles in the
restructuring initiatives taken to date and will play critical roles in the steps taken in the future.
The total amount of the KERPs in question is $269,000. KERPs have been approved in
numerous CCAA proceedings where the retention of certain employees has been deemed critical
to a successful restructuring. See Nortel Networks Corporation (Re), (2009) O.J. No. 1044
(S.C.J), Grant Forest Products Inc. (Re), (2009) 57 C.B.R. (5™ 128 (Ont. S.C.J.) [Commercial
List], and Canwest Global Communications Corp. (Re), (2009) 59 C.B.R. (5") 72 (Ont. S.C.J)).

[73] In Grant Forest Products, Newbould J. noted that the business judgment of the board of
directors of the debtor company and the monitor should rarely be ignored when it comes to
approving a KERP charge.

[74] The Monitor aso supports the approval of the KERPs and, following review of several
court-approved retention plansin CCAA proceedings, is satisfied that the KERPs are consistent
with the current practice for retention plans in the context of a CCAA proceeding and that the
guantum of the proposed payments under the KERPs are reasonabl e in the circumstances.

[75] | accept the submissions of counsel to the Timminco Entities. | am satisfied that it is
necessary, in these circumstances, that the KERPs participants be incentivized to remain in their
current positions during the CCAA process. In my view, the continued participation of these
experienced and necessary employees will assist the company in its objectives during its
restructuring process. If these employees were not to remain with the company, it would be

2012 ONSC 506 (CanLlI)
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CITATION: Canwest Publishing Inc., 2010 ONSC 222
COURT FILE NO.: CV-10-8533-00CL
DATE: 20100118

ONTARIO

SUPERIOR COURT OF JUSTICE
(COMMERCIAL LIST)

IN THE MATTER OF THE COMPANIES CREDITORS ARRANGEMENT ACT,
R.S.C. 1985, C-36, ASAMENDED

AND IN THE MATTER OF A PROPOSED PLAN OF COMPROMISE OR
ARRANGEMENT OF CANWEST PUBLISHING INC./PUBLICATIONS CANWEST
INC., CANWEST BOOKSINC. AND CANWEST (CANADA) INC.

COUNSEL: Lyndon Barnes, Alex Cobb and Duncan Ault for the Applicant LP Entities
Mario Forte for the Special Committee of the Board of Directors
Andrew Kent and Hilary Clarke for the Administrative Agent of the Senior
Secured Lenders Syndicate
Peter Griffin for the Management Directors
Robin B. Schwill and Natalie Renner for the Ad Hoc Committee of 9.25% Senior
Subordinated Noteholders
David Byers and Maria Konyukhova for the proposed Monitor, FTI Consulting
Canada Inc.

PEPALL J.

REASONS FOR DECISION

Introduction

[1] Canwest Global Communications Corp. (“Canwest Global”) is a leading Canadian media
company with interests in (i) newspaper publishing and digital media; and (ii) free-to-air
television stations and subscription based specialty television channels. Canwest Global, the
entities in its Canadian television business (excluding CW Investments Co. and its subsidiaries)
and the National Post Company (which prior to October 30, 2009 owned and published the
National Post) (collectively, the “CMI Entities’), obtained protection from their creditors in a

2010 ONSC 222 (CanLlI)
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(2) The court may order that the security or charge rank in
priority over the clam of any secured creditor of the
company.

2010 ONSC 222 (CanLl)

-F

[55] Thereis no question that the restructuring of the LP Entities is large and highly complex
and it is reasonable to expect extensive involvement by professional advisors. Each of the
professionals whose fees are to be secured has played a critical role in the LP Entities
restructuring activities to date and each will continue to be integral to the solicitation and
restructuring process. Furthermore, there is no unwarranted duplication of roles. As to quantum
of both proposed charges, | accept the Applicants submissions that the business of the LP
Entities and the tasks associated with their restructuring are of a magnitude and complexity that
justify the amounts. | also take some comfort from the fact that the administrative agent for the
LP Secured Lenders has agreed to them. In addition, the Monitor supports the charges requested.

The quantum of the administration charge appears to be fair and reasonable. As to the quantum
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the interim financing lender's — a result that was controversial at common
law — Parliament has indicated its general acceptance of the trade-offs
associated with these charges by enacting s. 11.2(2) [citations omitted].

[34] Section 11.2(4) of the CCAA sets out certain non-exhaustive factors to be
considered by the court in deciding whether to approve interim financing and grant

an interim lenders’ charge:

(a) the period during which the company is expected to be subject to
proceedings under this Act;

(b) how the company’s business and financial affairs are to be managed
during the proceedings;

(c) whether the company’s management has the confidence of its major
creditors;

(d) whether the loan would enhance the prospects of a viable
compromise or arrangement being made in respect of the company;

(e) the nature and value of the company’s property;

j] whether any creditor would be materially prejudiced as a result of the
security or charge; and

(9) the monitor’s report...

[35] No one factor set out in s. 11.2(4) governs or limits the Court’s consideration.
The exercise is necessarily one of balancing the respective interests of the debtors
and its stakeholders towards ensuring, if appropriate, that the financing will assist
the debtor company to obtain the “breathing room” said to be needed to hopefully
achieve a restructuring acceptable to the creditors and the court: White Birch Paper
Holding Co. (Re), 2010 QCCS 1176, at para. 33 and Pacific Shores Resort & Spa
Ltd. (Re), 2011 BCSC 1775 at para. 49.

[36] | will discuss the factors in turn.

[37] These proceedings were filed in mid-June 2020. Despite the Petitioners’ initial
intentions to undertake a restructuring process to mid-2022 under the Interim
Lending Facility, their ambitions have been significantly curtailed, at least in the short
term. Under the present proposal, the Petitioners seek only to extend these
proceedings to December 2020, when hopefully there will be further clarity about

how the restructuring may proceed. This shortened period will allow the Court, the

2020 BCSC 1359 (CanlLli)
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8440522 Canada Inc., Re
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In Matter of the Companies' Creditors Arrangement Act, 1985, ¢.C-36 as Amended

In the Matter of a Plan of Compromise or Arrangement of 8440522 Canada Inc., Data & Audio-
Visual Enterprises Wireless Inc., and Data & Audio-Visual Enterprises Holdings Incorporation

Newbould J.

Heard: September 30, 2013
Judgment: October 4, 2013
Docket: 13-CV-16274-O0CL

Counsel: Robert Frank, Virginie Gauthier, Evan Cobb for Applicants

David C. Moore for Catalyst Capital Group Inc.

John Porter, Leanne M. Williams for Ernst & Young Inc, the proposed Monitor

Robert J. Chadwick for proposed DIP lender and the ad hoc Committee of Noteholders
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Subject: Insolvency
Related Abridgment Classifications
Bankruptcy and insolvency
XIX Companies' Creditors Arrangement Act
XIX.2 Initial application
XIX.2.d Miscellaneous
Headnote
Bankruptcy and insolvency --- Companies' Creditors Arrangement Act — Initial application — Miscellaneous
Applicants consisted of operating company and holding company who carried on business as Canadian wireless
telecommunications carrier — Applicants raised in excess of $400 million in debt financing to fund capital expenditures and
operations since 2008 — Indebtedness consisted of second lien notes, senior unsecured debentures and convertible unsecured
notes — Cash interest payment under indebtedness was payment of over $9 million on first lien notes which became due
on September 30, 2013, date of Initial Order — Applicants continued to engage with potential acquirers — In two weeks
preceding application applicants developed transaction structure for proposed transaction with prospective purchaser, which was
currently being considered by Industry Canada — Applicants applied for protection under Companies' Creditors Arrangement
Act (CCAA)— Application granted — Initial Order signed — It was clear applicants were insolvent and that without protection
of CCAA, shutdown of operations would be inevitable as applicants would cease to be able to pay trade creditors in ordinary
course and would cease to be able to make interest payments on outstanding debt securities — As part of Initial Order, court
approved debtor-in-possession financing and appointment of chief restructuring officer.
Table of Authorities
Cases considered by Newbould J.:
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Timminco Ltd., Re (2012), 2012 ONSC 2515, 2012 CarswellOnt 5390 (Ont. S.C.J. [Commercial List]) — referred to
Statutes considered:
Canada Business Corporations Act, R.S.C. 1985, c¢. C-44

Generally — referred to
Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36

Generally — referred to

s. 11.2(4) [en. 2005, c. 47, s. 128] — considered
APPLICATION for protection under Companies' Creditors Arrangements Act.
Newbould J.:

1 On September 30, the applicants ("Mobilicity Group") applied for protection under the CCAA. At the conclusion of the
hearing I ordered that the application should be granted for reasons to follow, and an Initial Order was signed. These are my
reasons.

Background facts

2 The Mobilicity Group consists of Data & Audio-Visual Enterprises Wireless Inc., the operating company ("Wireless" or
"Mobilicity"), its holding company Data & Audio-Visual Enterprises Holdings Inc. ("Holdings") and 8440522 Canada Inc.,
wholly owned by Wireless and which has no material assets or liabilities.

3 Mobilicity carries on business as a Canadian wireless telecommunications carrier. It provides cellular service to Canadians
in five urban markets: Ottawa, Toronto, Calgary, Edmonton and Vancouver and has roaming agreements with third party service
providers to provide continuity of service outside of these markets. Mobilicity also offers hardware (handsets and accessories)
to its customers.

4 Mobilicity was founded on the concept of offering low cost cellular services to value-conscious consumers seeking
less expensive cellular services than those offered by the established players in the market, being Bell Canada Inc., TELUS
Corporation and Rogers Communications Inc.

5 In addition to four corporately-owned stores, the Mobilicity dealer network consists of approximately 314 points of
distribution which include approximately 94 "platinum-level" stores that exclusively sell Mobilicity-branded services and only
offer wireless-related products at their stores, and approximately 150 "gold" and "silver" level stores that sell Mobilicity-branded
services, but also sell non-wireless related products. With the exception of the four corporately owned stores, these points of
distribution are operated independently from the Mobilicity Group and are compensated for sales on a commission basis 45
days after the end of the month in which a subscriber is signed on, subject to certain customer retention requirements. These
dealers often operate with very low liquidity and any disruption to the stream of revenue derived from commissions would
cause many of them to cease operations due to a lack of funding

6  Mobilicity operates on a "pay in advance" billing system which provides set monthly plans for its subscribers. Mobilicity
has approximately 194,000 subscribers who together generate gross revenues of approximately $6.3 million per month.

7 Mobilicity's business model provides for outsourcing of certain business functions: network building and maintenance,
real-time billing and rating, provisioning systems, handset logistics and distribution and call centre operations. Suppliers of
such business functions include: Ericsson Canada Inc., Amdocs Canadian Managed Services Inc. and Ingram Micro Inc.

8  The single most significant capital expenditure made by Mobilicity was the acquisition of its 10 spectrum licenses from the
Government of Canada effective in 2009. Mobilicity acquired the spectrum licenses for $243 million using funds contributed
by Holdings.
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9  After purchasing the spectrum licences, Mobilicity incurred significant costs by establishing an office, hiring a management
team to develop the wireless carrier business, and contracting with Ericsson Canada Inc. to build a network system.

Outstanding indebtedness

10 In aggregate, the Mobilicity Group has raised in excess of $400 million in debt financing to fund capital expenditures
and operations since 2008. A description of that indebtedness is below:

a. Wireless is the borrower under certain first lien notes issued in a principal amount of $195,000,000 due April
29, 2018. Holdings is a guarantor of the first lien notes and each of Wireless and Holdings has entered into a
general security agreement in connection with the first lien notes. The Catalyst Capital Group Inc. ("Catalyst") holds
approximately 32% of the first lien notes.

b. Wireless is the borrower of $43.25 million in second lien notes (the "Bridge Notes") due September 30, 2013. These
Bridge Notes are also guaranteed by Holdings and the obligations thereunder are secured by the assets of Wireless
and Holdings. The Bridge Notes rank behind the first lien notes in right of payment and the security on the Bridge
Notes is subordinate to the first lien notes security.

c. Holdings has issued 15% Senior Unsecured Debentures in the total principal amount of $95 million due September
25, 2018. As of July 31, 2013, the amount outstanding on the Unsecured Senior Notes (including payment in kind
interest) was approximately $154.4 million.

d. Holdings has also issued 12% Convertible Unsecured Notes due September 25, 2018. Initially, convertible notes
in the principal amount of $59,741,000 were issued (the "Unsecured Pari Passu Notes"). Subsequently, additional
convertible notes in the principal amount of $35,000,000 were issued (the "Unsecured Subordinated Notes").
The Unsecured Subordinated Notes rank subordinate in right of payment to the Unsecured Pari Passu Notes and
the Unsecured Senior Notes and the Unsecured Pari Passu Notes rank pari passu in right of payment with the
Unsecured Senior Notes. As of July 31, 2013, the amount outstanding on the Unsecured Pari Passu Notes and the
Unsecured Subordinated Notes (including payment in kind interest) respectively, was approximately $88.4 million
and approximately $38.6 million.

11 The cash interest payment under the above described indebtedness is a payment of over $9 million on the first lien notes
which became due on September 30, 2013, the date of the Initial Order.

Mobilicity Group's financial difficulties

12 Wireless telecom start-ups are highly capital-intensive. As indicated by the substantial indebtedness incurred by the
Mobilicity Group to date, significant fixed costs must be incurred before revenue can be generated. During the period where
a wireless carrier is building its customer base, revenue is typically insufficient to cover previously incurred investments and
ongoing operating costs. It can take several years for a customer base to be adequately built to provide profitability. The
applicants submit that Mobilicity ran out of "financial runway" before profitability was achieved and it now faces an imminent
liquidity crisis.

13 For the seven months ended July 31, 2013, the Mobilicity Group recognized revenue of $46,864,490. During that period,
the Mobilicity Group recorded a net loss of $71,958,543. As of July 31, 2013, the Mobilicity Group had on a consolidated basis
accumulated a net deficit of $431,807,958.

14 InJuly 2012, the Mobilicity Group engaged National Bank and Canaccord Genuity (together, the "financial advisors")
as their financial advisors in an effort to raise additional financing.

15  With the assistance of the financial advisors, the Mobilicity Group solicited more than 30 potential investors in an attempt
to raise financing. In this regard, an investor roadshow was completed in August and September of 2012 without success.

CANADA Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.



8440522 Canada Inc., Re, 2013 ONSC 6167, 2013 CarswellOnt 13921
2013 ONSC 6167, 2013 CarswellOnt 13921, 233 A.C.W.S. (3d) 286, 8 C.B.R. (6th) 86

16  The Bridge Notes facility was entered into on February 6, 2013 to allow Mobilicity to continue operations while it pursued
strategic alternatives. The Bridge note lenders are the first lien note holders other than Catalyst, and certain existing holders of
Unsecured Senior Notes. Catalyst has started oppression proceedings attacking the Bridge Notes facility.

17  Mr. William Aziz was retained in late April of 2013 through BlueTree Advisors II Inc. as Chief Restructuring Officer to
provide assistance in dealing with restructuring matters. Mr. Aziz has extensive experience in the area of corporate restructuring.

18  The Mobilicity Group proposed alternative plans of arrangement earlier this year. During the course of those proceedings,
a transaction was agreed to sell the Mobilicity Group to TELUS Corporation for $380 million pursuant to a plan of arrangement
under the Canada Business Corporations Act. The plan of arrangement was approved on May 28, 2013. However, On June 4,
2013, the Minister of Industry announced that TELUS Corporation's application to transfer the spectrum licenses would not be
approved at that time. Accordingly, the TELUS transaction was not completed.

19  The Mobilicity Group has continued to engage with potential acquirers. As part of those efforts, the Mobilicity Group
solicited and received an expression of interest and engaged in detailed discussions with a significant U.S.-based wireless service
provider. However, after significant due diligence these discussions did not ultimately result in a binding offer due to uncertainty
surrounding the Government's upcoming spectrum auction.

20 In the two weeks preceding this application the Mobilicity Group developed a transaction structure for a proposed
transaction with a prospective purchaser, which is currently being considered by Industry Canada. The government's assent to
the proposed transaction was not obtained prior to this application being made.

Analysis

21 It is clear from the affidavit of Mr. Aziz that the Mobilicity Group is insolvent and that without the protection of the
CCAA, a shutdown of operations would be inevitable as the Mobilicity Group will cease to be able to pay its trade creditors in
the ordinary course and will cease to be able to make interest payments on its outstanding debt securities. Thus the applicants
are entitled to relief under the CCAA.

22 The Initial Order contained provisions permitting a charge for directors and an administration charge. These were not
opposed except as to part of the administrative charge discussed below. The applicants also sought authorization to continue the
engagement of the financial advisors who had initially been retained in 2012, which was not opposed, and approval of KERP
agreements for a small number of employees, also not opposed. The Monitor supported these provisions and they appeared to
be reasonable, and were approved.

23 I will deal with issues that were raised by Catalyst, not in opposition to the Initial Order, but in opposition to certain
parts of it.

DIP financing

24 The Mobilicity Group has obtained a $30 million DIP facility available in five tranches, to be used only in accordance
with the cash flow forecasts of the applicants. They seek approval of this facility and a charge to secure the facility. The
facility was obtained after a solicitation process undertaken by the Mobilicity Group and its financial advisors, described in
some particularity in Mr. Aziz's affidavit. The lenders are the holders of the second lien notes under the Bridge Loan and other
unsecured lenders of the Mobilicity Group.

25  The DIP financing ranks pari passu with the Bridge Notes, and subordinate to the first lien notes, with the exception of
cash interest payments under the DIP Financing. Since the DIP financing ranks subordinate to the first lien notes, the holders
of the first lien notes, including Catalyst, will not be adversely affected by the DIP Financing.

26 Inthe solicitation process, the Mobilicity Group received DIP financing proposals from not less than four parties, including
existing creditors as well as third parties with no prior financial involvement with the Mobilicity Group. One such proposal was
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provided by the holders of the Bridge Notes and another was provided by Catalyst. The Mobilicity Group engaged its financial
advisors and legal counsel to assist in the evaluation of the DIP Financing options that were presented.

27  Upon review, the Mobilicity Group determined, with advice from its advisors, that the proposals provided by the non-
creditor third parties likely could not be implemented. Therefore, the financial advisors held discussions with the holders of the
Bridge Notes and Catalyst to obtain what the Mobilicity Group believed to be the best available offer from each party either in
the form of a final definitive term sheet or definitive agreements. These discussions occurred over the course of several weeks.

28  The financial advisors and counsel to the Mobilicity Group evaluated these DIP financing options, including the Catalyst
DIP term sheet, based upon, among other things, quantum, conditions, price, ranking and execution risk and provided their
expert views to the board of directors of the Mobilicity Group. After consideration of the DIP financing options, and after
considering the advice of its legal and financial advisors, the board of directors of the Mobilicity Group concluded that the DIP
financing option presented by the holders of the Bridge Notes was the best available option.

29 Catalyst contends that the DIP lending should not be approved at this time. It points to the cash flow forecast of the
applicants that indicates that no DIP borrowing will be required until the week ending November 8, 2013 and says that there is
time to give consideration to other DIP facilities that might be available. Mr. Moore said that he expects to obtain instructions
from Catalyst to propose DIP financing that will rank equally as the DIP lending proposed by the applicants but provide more
money and on better terms than that provided for in the proposal before the court.

30  Mr. Moore relies on the statement of Blair. J. (as he then was) in Royal Oak Mines Inc., Re (1999), 6 C.B.R. (4th) 314
(Ont. Gen. Div. [Commercial List]) that extraordinary relief such as DIP financing with super priority status should be kept in
the Initial Order to what is reasonably necessary to meet the debtor's urgent needs during the sorting out period. Each case, of
course, depends on its particular facts. Unlike Royal Oak Mines Inc., the proposed DIP financing does not give the DIP lender
super priority of the kind in Royal Oak Mines Inc.. It will rank behind the first lien notes held by Mr. Moore's client. The issue
is whether approval of DIP financing is necessary at this time.

31 As to that question, I accept the position of Mobilicity that it is important that now that the CCAA proceedings have
commenced, approving a DIP facility will provide some assurance of stability to the market place, including the customers of
Mobilicity and its suppliers and dealers. If no DIP financing were approved, there is a serious risk that customers of Mobilicity,
who do not have long term contracts, will go elsewhere. That would negatively affect the cash flow of Mobilicity and the
assumption that advances under the DIP loan would not be required until November.

32 Should this DIP facility be approved with its proposed security? In my view it should. On the record before me, the facility
was approved by the board of directors of the Mobilicity Group with the benefit of expert advice after a process undertaken to
obtain bids for the loan. I recognize that board approval is a factor that may be taken into account but it is not determinative.
See Crystallex International Corp., Re (2012), 91 C.B.R. (5th) 207 (Ont. C.A.) at para. 85.

33 The factors in s.11.2 (4) of the CCAA must be considered. I will deal with each of them.
(a) The period during which the company is expected to be subject to the CCAA proceedings.

34  Mobilicity hopes to be able to enter into a transaction with a proposed purchaser within a relatively short period of time.
The applicants submit that it is reasonable to estimate that the proceedings could last to February, 2014 and that subject to its
conditions, the DIP facility can provide funding until that time.

(b) How the company's business and financial affairs are to be managed during the proceedings.

35  The Mobilicity Group retained Mr. Aziz in April, 2013 as its CRO, and he will continue in that capacity. He is a person
of known ability. The business will continue to be run on a day to day basis by management who are looking for stability to
enable it to keep its customer base.

(c) Whether the company's management has the confidence of its major creditors.
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36 Catalyst, as the holder of approximately 34% of the first lien notes, says it has no confidence in Mr. Aziz or the way that it
alleges the Mobilicity Group has ignored the different interests of Mobilicity and its holding company. That is the subject of its
claim for oppression. However, the balance of first lien note holders, all of the Bridge Note holders, approximately 92% of the
unsecured debenture holders and all of the holders of the pari passu notes support the company's management and the approval
of the DIP facility. That is, holders of $444 million of the Mobilicity Group's debt, or 88% of that debt, support management
and the DIP facility.

(d) Whether the loan would enhance the prospects of a viable compromise or arrangement.

37 The Mobilicity Group's preferred course is to achieve a going concern transaction that will be of benefit to all stakeholders,
including the first lien note holders. The DIP facility permits some stability and breathing room to enable this to happen.

(e) The nature and value of the company's property.

38 The earlier TELUS deal was for $380 plus assumption of obligations of the company. If the value of the Mobilicity
Group is anywhere near that size, the $30 million DIP facility appears reasonable, particularly as it is to be drawn down in
tranches when needed.

(f) Whether any creditor would be materially prejudiced as a result of the security.

39  No creditors will be materially prejudiced as a result of the DIP facility charge. The secured creditors likely to be affected
by the charge have consented to it. The charge is junior to the security granted to the holders of first lien notes and is subordinate
to any encumbrances that may have priority over the first lien notes either by contract or by operation of law.

(g) The position of the Monitor as set out in its report.

40  In its pre-filing report, E & Y, the proposed Monitor, has reviewed the process leading to the DIP facility and its terms.
It states that it is of the view that the DIP facility charge is required and is reasonable in the circumstances in view of the
applicants' liquidity needs.

41 Inall of the circumstances, I approved the DIP facility and its charge. There is a come-back clause in the Initial Order, which
Catalyst may or may not wish to utilize. I would observe that if Catalyst seeks to have a DIP facility proposed by it to replace
the approved DIP facility, some consideration of the Soundair and Crown Trust Co. v. Rosenberg principles may be appropriate.

Stay of oppression action

42 The Initial Order sought by the applicants contained a usual stay order preventing the commencement or continuance of
proceedings against or in respect of the applicants and the Monitor. Included in the protection were the DIP lenders, the holders
of Bridge Notes and the Collateral Agent under the Bridge notes. The applicants submitted, and I agree with them, that this
expanded group was appropriate in the circumstances as the holders of Bridge Notes and the Trustee have each been named in
the oppression application brought by Catalyst. The holders of the Bridge Notes and the Trustee are parties to the oppression
application by Catalyst solely due to their lending arrangements with the applicants and, as a result, the applicants are central
parties to that litigation and would need to participate actively in any steps taken in that litigation. Further, any continuation
of the oppression application against the holders of the Bridge Notes and the Trustee would distract from the goals of these
proceedings and also result in unwarranted expenditure of resources by the holders of the Bridge Notes and the Trustee, each
of which are indemnified in a customary manner by the applicants for these types of expenditures. As the DIP lenders are also
Bridge Note holders and as such parties are stepping into a similar financial position as the Bridge Note holders, the extension
of the stay to those parties is appropriate and reasonable. See Sino-Forest Corp., Re (May 8, 2012), Doc. CV-12-9667-00CL
(Ont. S.C.J.); Timminco Ltd., Re, 2012 ONSC 2515 (Ont. S.C.J. [Commercial List]) at paras. 23 and 24.

43 Catalyst contended, however, that the stay provisions should exclude its oppression application. Why this is so is not
clear. Mr. Moore said there had been no steps taken in the application since the August cross-examination of Mr. Aziz, and that
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Catalyst would undertake not to take further steps until the come-back date. I see no reason why the oppression application
should be excluded from the stay contained in the Initial Order. It may be that Catalyst will be paid out in the near future if the
transaction now on the table can be concluded. In any event, it is open to any party to apply to lift a stay on proper grounds.
Catalyst is no different.

Ad hoc committee charge

44  The Initial Order contains an administration charge to cover fees and disbursements to be paid out to the Monitor and
its counsel, counsel to the applicants, counsel to the DIP lenders and counsel to the ad hoc committee of Noteholders. Catalyst
contends that there is no basis for counsel for the ad hoc committee of Noteholders to be included in this charge or to be paid
by the applicant.

45 Inthis case, counsel to the DIP lenders is also counsel to the ad hoc committee of noteholders. That committee includes the
balance of the first lien noteholders other than Catalyst who are the Bridge Note holders. It was the Bridge Notes that permitted
the Mobilicity Group to continue since February of this year. Those noteholders making up the ad hoc committee have been
working in a supportive capacity in an attempt to have the Mobilicity Group re-organized in a constructive way. I am satisfied
that the ad hoc committee has been of assistance to the process and that the charge is appropriate and necessary. I would also
note that the administrative charge is junior to the first lien notes and thus the security position of Catalyst is not affected by
the charge. As well the administrative charge is supported by the proposed Monitor.

Appointment of chief restructuring officer

46  The Initial Order authorizes the applicants to continue the engagement of William Aziz as the chief restructuring officer
of the Mobilicity Group on the terms set out in the CRO engagement letter. This letter has been sealed as confidential. Catalyst
said it should see the letter and until then no order should be made. On the day before this application was heard, counsel for
the Mobilicity Group offered to send the complete record to counsel for Catalyst if an undertaking was given that the material
would be kept confidential prior to the hearing. Mr. Moore objected to such a pre-condition and was served shortly before the
hearing with the application record without the confidential documents.

47  Catalyst contends that no order should be made until it has had a chance to see the terms of the engagement letter. I do
not think this wise. To proceed with the CCAA process without the continuation of Mr. Aziz as the chief restructuring officer
would send the entirely wrong signal to all stakeholders, let alone the Government of Canada with whom Mr. Aziz has been
dealing regarding a proposed transaction.

48  Mr. Aziz has a thorough knowledge of the affairs of the Mobilicity Group, having been its chief restructuring officer since
April of this year. He has been central to the efforts of the applicants to restructure. He is very knowledgeable and experienced.
In is appropriate that his engagement now be continued. The proposed Monitor has reviewed the engagement letter and is of
the view that the fee arrangement is reasonable and consistent with the fee arrangements in other engagements of similar size,
scope and complexity.

49  Counsel for the applicants and Catalyst were agreeable to working out an appropriate confidentiality arrangement. Once
Catalyst has seen the engagement letter for Mr. Aziz, it will be entitled if so advised to bring whatever come-back motion it
thinks appropriate.

50  The Initial Order as signed contains provisions as discussed in this endorsement.
Application granted.
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Memor andum of Judgment

The Court:

[1] This is an appeal of a decision appointing an interim receiver to take control of the
Endeavour oil well located off the coast of Trinidad and Tobago. The appeal was dismissed
following oral argument, with reasonsto follow.

Facts

[2] The appellant and the respondent both have an interest in the well. The appellant is the
operator of the Endeavour well under the standard form joint operating agreement approved by the
Association of International Petroleum Negotiators. While Challenger Energy Corp. isaparty tothe
joint operating agreement, there is some dispute as to whether Challenger has effectively acquired
apart of the appellant’ s interest, which would trigger its obligations.

[3] There is at present a semi-submersible rig working on the well. The rig is operated by
Maersk Contractors Services on behalf of the owners of the rig. All the parties agree that it is
extremely important that the rig is not removed from the well, and that the well be flow tested.
Maersk sent its invoice for its November operations. The respondent paid its share of the invoice
to the appellant, but those funds were not forwarded to Maersk. Once the invoice became overdue,
Maersk commenced the process under the drilling contract that would allow it to terminate the
contract.

[4] When the respondent found out that Maersk had not been paid, it became very concerned.
It deposes that operating funds were not being kept in a segregated account as covenanted. It
deposes that the appellant isin default of its obligations by not paying Maersk. The appellant does
not disputethat Maersk hasnot been paid. It proposed apayment scheduleto Maersk (which Maersk
rejected), which is essentially an acknowledgment that payments are overdue.

[5] The respondent commenced arbitration proceedings in accordance with the joint operating
agreement. It thenimmediately applied to the Court of Queen’ sBench for interimrelief pending the
hearing of the arbitration, as contemplated by Article 18.2 (C)(9) of the arbitration clause. The
applicationfor aninterimreceiver wasbrought onvery quickly. The Canadian Western Bank, which
held security over the appellant’ s assets, was given notice and appeared. While the appellant was
also given notice of and appeared at the application, it did not have time to file an affidavit in
response nor to cross examine on the respondent’ s affidavit. An adjournment to do that was denied,
and the interim receiver was appointed on February 11th, 2009. The order protected the priority of
the Canadian Western Bank, and gave second priority to therespondent’ sadvances. Thisappeal was
promptly launched and expedited.
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Standard of Review

[6] Granting a receivership order under the Judicature Act, R.S.A. 2000, c. J-2, involves the
exercise of adiscretion. The granting of the order will not be interfered with on appeal unlessit is
based on an error of law, or the granting of the remedy iswholly unreasonabl e in the circumstances:
Wewaykum Indian Band v. Canada, 2002 SCC 79, [2002] 4 S.C.R. 245 at para. 107; Medical
Laboratory Consultants Inc. v. Calgary Health Region, 2005 ABCA 97, 43 Alta. L.R. (4th) 5 at
para. 3.

Appointment of the Receiver

[7] Thechambersjudgewas motivated to appoint theinterim receiver without any delay because
she perceived areal risk that Maersk would remove therig, thereby causing irreparable harmto all
concerned. The respondent was prepared to advance $47 million through the receiver to complete
thework onthewell. The appellant argues, first, that therewas no real prospect of Maersk removing
the rig, and that Maersk was merely taking steps to preserve its lega rights. It is argued the
chambers judge committed a palpable and overriding error in finding areal risk the rig would be
removed.

[8] The record shows, however, that Maersk was taking the formal steps under the drilling
contract that were conditions precedent to the termination of that contract. While Maersk wrote that
it would show “flexibility”, that was premised on the appel lant proposing an “ acceptable” solution.
Maersk had already rejected the appellant’s payment schedule, and was resisting attempts to
postpone the dispute resolution meeting that was a precondition to termination. The respondent’s
witness deposed that Maersk did not propose to test the well unless paid, and that Maersk preferred
to move the rig to another well in Australia. He also deposed that if the rig was removed, it would
take approximately one year and cost $35 million to bring in areplacement. The finding of arisk
of removal of the rig made by the trial judge is supported by the record, and does not warrant
appellate interference.

[9] Next the appellant argues that it was denied its basic rights because it was not granted an
adjournment, it was not allowed to cross examine on the respondent’ saffidavit, and it wasnot given
timetofileitsown affidavit. Despitethe presence of the appellant, the application proceeded almost
asif it was an ex parte application. While there is substance to this complaint, it is not uncommon
for interim receivers to be appointed on an ex parte basis, and there were remedies available to
review or withdraw the order granted. Given the urgency found by the chambersjudge, the method
of proceeding was not, in this case, fatal. We do not find that Article 18.2 (C)(9) of the arbitration
provisions, which enables electronic hearings, effectively prohibits ex parte procedures.

[10] The appellant was asked to suggest terms on which an adjournment might be granted, but
persistedinitsrequest for an adjournment that did not addressthe respondent’ slegitimate concerns.
The chambers judge was entitled to conclude that the requested adjournment could itself have led
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to irreparable damage to al parties.

[11] We note that in the weeks that have followed since the granting of the order, the appellant
has still not cross examined on the respondent’ s affidavit, nor hasit filed an affidavit in reply. Any
such evidence could have been used in an application to set aside or vary what was similar to an ex
parteorder, it could have been used on the stay application, and it would likely have been admitted
on thisappeal. We concludethat the appellant’ s objections are to some extent tactical. Eventhough
the record may be incomplete, many of the key facts are not in dispute, and the key documents are
included. A fair picture of the situation can be obtained from thisrecord, supplemented asit hasbeen
by counsels submissions.

[12] The appellant notes that under Article 18.3 (A) of the joint operating agreement, when one
party gives notice of default it isrequired by the contract to pay the amounts owed by the defaulting
party. The appellant points out that this is a contractual obligation, and that the respondent was
required to pay all outstanding amounts without seeking any more security or protection than that
provided by the operating agreement. By advancing the $47 million by way of receiver’ scertificates,
the respondent has in effect managed to enhance its position under the contract. The respondent
repliesthat it had already paid its share of the Maersk invoice, and the clause cannot mean that it
has to pay twice the amount misapplied by the appellant. It also argues that the security provided
by Article 18.4 (E) of the joint operating agreement may not cover all of the money the respondent
proposes to advance.

[13] Thedefault clauseinthejoint operating agreement providesin Article 18.4 (H) that it isnot
intended to exclude any other remedies available to the parties. The enhanced security collaterally
obtained by the respondent through the use of receiver’s certificates has not been shown on this
record to create any serious prejudiceto the appellant. After al, it isthe appellant that isin default,
and the respondent is prepared to advance significant sumsto cure that default, evenif itisrequired
to do so by the contract. The chambers judge found that the appellant had been commingling joint
venture funds, and that the respondent had a reasonable concern about the protection of future
advances. Unlike in most receivership cases, the funds advanced under this enhanced security are
to be used to pay other creditors, and would not further subordinate their interests. The security of
the receiver’s certificates may merely be parallel to that already provided for in the operating
agreement. While the appointment of the receiver does arguably have the effect identified by the
appellant, that does not make the receivership order unreasonable in the circumstances.

[14] Theappellant also points out that the appointment of the interim receiver has had the effect
of displacing it as the operator. While the respondent hasinitiated the procedure under Article 4 of
the joint operating agreement to replace the appellant as operator because of its default, the
mechanism provided for in the agreement would take at least 30 days. By applying for an interim
receiver, the respondent has essentially accelerated that period of time during which the appellant
could cureitsdefault, and maintain its status as operator. Again, this submission of the appellant is
not without substance. We note, firstly, that the appellant has not offered to cure its default, and
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indeed it appearsit is unable to do so. We are advised by counsel that last Thursday the appellant
was granted protection under the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36. If
the appellant was now in a position to cure its defaults, this point might be determinative of the
appeal. Secondly, the parties had already agreed that the respondent should become the operator in
April of thisyear. There is no significant prejudice to the appellant by the brief acceleration.

[15] Theappellant complainsthat the respondent was not required to post an undertaking to pay
damagesif it turns out its allegations are unfounded. Filing an undertaking in these circumstances
isnot the usual practice in Alberta. Damages for wrongful appointment of areceiver were granted
in Royal Bank of Canada v. W. Got & Associates Electric Ltd., [1999] 3 S.C.R. 408 without the
presence of an undertaking. We note that the respondent has paid significant sums of money on
behalf of the appellant, and that the appellant would likely have aright of set-off if it obtains an
award of damages against the respondent. An undertaking would add little.

Conclusion

[16] We agree that the appointment of areceiver isaremedy that should not be lightly granted.
The chambers judge on such an application should carefully explore whether there are other
remedies, short of a receivership, that could serve to protect the interests of the applicant. For
example, the order might be granted but stayed for, say, 48 hours to allow the company to cure
deficiencies, propose alternatives, or clarify the record.

[17] Inparticular, the chambersjudge must carefully balance therights of both the applicant and
the respondent. The mere appointment of areceiver can have devastating effects. The respondent
referred us to the statement in Swiss Bank Corp. (Canada) v. Odyssey I ndustries Inc. (1995), 30
C.B.R. (3d) 49 (Ont. C.J. G.D.) at para. 31:

[31] With respect to the hardship to Odyssey and Weston should a receiver be
appointed, | amunableto find any evidence of undueor extreme hardship. Obviously
the appointment of areceiver always causes hardship to the debtor in that the debtor
loses control of its assets and business and may risk having its assets and business
sold. The situation in this case is no different.

This quotation does not reflect the law of Alberta. Under the Judicature Act, it must be “just and
convenient” to grant a receivership order. Justice and convenience can only be established by
considering and balancing the position of both parties. The onusison the applicant. The respondent
does not have to prove any special hardship, much less “undue hardship” to resist such an
application. Theeffect of themeregranting of the receivership order must alwaysbe considered, and
if possible aremedy short of receivership should be used.

[18] The chambers judge was aware of all of the points now raised by the appellant. She had a
difficult job balancing the rights and interests of the parties. It isin the interests of all parties that
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therig stay onthe well, and that the well be flow tested. The appellant isin default. The respondent
hasnot disputed itsobligation to pay the appellant’ sshare of operating expenses, andisquitewilling
to pay the $47 million required to do that. In all the circumstances it was not an unreasonable
exercise of her discretion for the chambers judge to extend to the respondent the protection of
receiver’s certificates. The practical effect of accelerating the removal of the appellant as the
operator was apparent to her. If the appellant does not have the necessary fundsto cureits defaults,
then itsremoval as operator merely accelerated the inevitable.

[19] Thechambersjudge had to make adifficult decisionin avery short period of time based on
limited materials. Deference is owed to her discretionary decision to appoint areceiver. While an
order short of areceivership might have been crafted, we have not been satisfied that her eventual
balancing of the various rights and interests involved was unreasonable. She was primarily
motivated by preserving the value of the well for the benefit of all concerned. We cannot see any
error that warrants appellate interference, and the appeal is dismissed.

[20] Thedismissal of the appeal isnot intended to limit the powers of the chambersjudge or the
CCAA case management judge. The receivership was to be “interim” only, and it has an internal
mechanism for review. The Queen’s Bench retains the ability to revoke or amend the order as
circumstances dictate.

Appeal heard on March 10, 2009

Memorandum filed at Calgary, Alberta
this 7th of April, 2009

Berger JA.

Slatter JA.

Rowbotham J.A.
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for the Respondent
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H.A. Gorman
for the interested/affected party Canadian Western Bank

L.B. Robinson, Q.C.
for the receiver Deloitte & Touche Inc.
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Paragon Capital Cor poration Ltd.v. Merchants& Trader sAssurance Company, 2002 ABQB
430

Date: 20020429

Action No. 0101 05444

IN THE COURT OF QUEEN'S BENCH OF ALBERTA
JUDICIAL DISTRICT OF CALGARY
BETWEEN:
PARAGON CAPITAL CORPORATION LTD.
Plaintiff

-and -

MERCHANTS & TRADERS ASSURANCE COMPANY, INSURCOM FINANCIAL
CORPORATION, 782640 ALBERTA LTD., 586335 BRITISH COLUMBIA LTD. AND
GARRY TIGHE

Defendants

REASONS FOR JUDGMENT
of the
HONOURABLE MADAM JUSTICE B. E. ROMAINE

APPEARANCES:

Judy D. Burke
for the Plaintiff

Robert W. Hladun, Q.C.
for the Defendants

INTRODUCTION
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for inclusion in the affirmed receivership order. While there may have been a potential for
conflict in Hudson & Company’s appointment, there is no evidence that Hudson & Company
showed any undue preference to Paragon while serving as areceiver, or failed in its duties as
receiver in any way.

[24] The Defendants also submit that the Bench Brief used by Paragon’s counsel in making
the application for the ex parte order showed that such counsel was not impartial, but acted as
an advocate on this application. Paragon’s counsel did indeed advocate that a receiver should
be appointed by the court, as he was retained to do, and there was nothing improper in him
doing so. | have already said that full disclosure was made of the material factsin that
application, including the previous involvement of both the proposed receiver and Paragon’s
counsel in this matter.

[25] | therefore find that there was nothing wrong or improper in the appointment of Hudson
& Company as receiver or in Paragon’s previous counsel acting as receiver’s counsel, or in
their administration of the receivership. It may be preferable to avoid an appearance of conflict
in these situations, but afinding of conflict or improper preference requires more than just the
appearance of it. In situations where it is highly possible that the creditors will not be paid out
in full, the use of a party already familiar with the factsto act as receiver may be attractive to
all creditors. | note that it is not the creditors who raise the issue of conflict in this case, but the
debtors.

Should the ex parte order now be set aside?

[26] Thegeneral ruleisthat when an application to set aside an ex parte order is made, the
reviewing court should hear the motion de novo as to both the law and the facts involved. Even
if the order should not have been granted ex parte, which is not the case here, | may refuse to
set it aside if from the material | am of the view that the application would have succeeded on
notice: Edmonton Northlands v. Edmonton Oilers Hockey Corp., 1993, 15 Alta. L.R. (3'%) 179
(paragraphs 30 and 31).

[27] Thefactorsacourt may consider in determining whether it is appropriate to appoint a
receiver include the following:

a) whether irreparable harm might be caused if no order were made, although it is
not essential for a creditor to establish irreparable harm if areceiver is not
appointed, particularly where the appointment of areceiver is authorized by the
security documentation;

b) the risk to the security holder taking into consideration the size of the debtor’s
equity in the assets and the need for protection or safeguarding of the assets
while litigation takes place;

C) the nature of the property;
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d) the apprehended or actual waste of the debtor’ s assets,
€) the preservation and protection of the property pending judicial resolution;
f) the balance of convenience to the parties,

0) the fact that the creditor has the right to appoint areceiver under the
documentation provided for the loan;

h) the enforcement of rights under a security instrument where the security-holder
encounters or expects to encounter difficulty with the debtor and others;

i) the principle that the appointment of areceiver is extraordinary relief which
should be granted cautiously and sparingly;

i) the consideration of whether a court appointment is necessary to enable the
receiver to carry out its' duties more efficiently;

k) the effect of the order upon the parties;

)] the conduct of the parties;

m) the length of time that areceiver may be in place;
n) the cost to the parties,

0) the likelihood of maximizing return to the parties;
p) the goal of facilitating the duties of the receiver.

Bennett, Frank, Bennett on Receiverships, 2nd edition, (1995), Thompson
Canada Ltd., page 130 (cited from various cases)

[28] In cases where the security documentation provides for the appointment of areceiver,
which is the case here with respect to the General Security Agreement and the Extension
Agreement, the extraordinary nature of the remedy sought isless essential to theinquiry :
Bank of Nova Scotia v. Freure Village on Clair Creek, [1996] O.J. No. 5088, paragraph 12.

[29] It appears from the evidence before me that the Georgia Pacific shares may be the only
asset of real value pledged on thisloan. Shares are by their nature vulnerable assets. These
shares are in abusinessthat isitself highly sensitive to variations in value. At the time of the
application, the business appeared to have been suffering certain financial constraints. The
businessis situated in British Columbia, and regulated by the Investment Dealers Association
of Canada and other entities, giving additional force to the argument of the necessity of a
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Court of Queen’s Bench of Alberta

Citation: Lindsay Estatev. Strategic Metals Corp., 2008 ABQB 602

Date: 20080930
Docket: 0801 08351
Registry: Calgary

Between:

Ann Nosr atieh as Executrix on behalf of the Estate of Robert Laird Lindsay, as
Representative Plaintiff

Paintiff
-and -
Strategic Metals Corp. and Capital Alternativesinc.

Defendants

M emor andum of Reasons
of the
Honourable Mr. Justice G.C. Hawco

[1] The Defendant has brought 5 applications:

An application for summary judgment.

An application to strike the statement of claim.

An application for timing order.

An application for an order finding Michael Quilling in contempt of Court.

An application to remove Mr. Quilling as an Inspector of the Defendant, Strategic
Metals Corp. (“ Strategic”)

agrwNE

[2] The Plaintiff has brought an application for the appointment of a Receiver.

[3] The Defendant’ s applications are denied.

2008 ABQB 602 (CanLll)



Page: 2

[4] The Plaintiff’s application is granted.
|. Summary Judgment Application

[5] The Defendant argues that the relief requested by the Plaintiff is barred by virtue of the
Survival of Actions Act, RSA 2000, c. S-27 and the Limitations Act, RSA 2000, c. L-12.

[6] The Survival of Actions Act may prevent the Plaintiff or Plaintiffs from recovering
punitive damages which have been sought, but that is only one of the three heads of damage
being sought.

[7] The Limitations Act may, depending upon evidence led at atrial, bar the action, but the
evidence obtained through cross-examination on the Plaintiff’ s affidavit does not convince me
that the action must fail or that there is a strong likelihood that the Plaintiff would not be
successful at trial. That application is therefore denied.

Il1. Whether the Statement of Claim should be struck

[8] The Defendant argues that the Statement of Claim should be struck because the Plaintiff
has alleged fraud but has not provided any specifics about any particular fraudulent activity.

[9] Aswasthe casein Continental Lime Limited v. Med Finance Co. (1991), 15 C.B.R.
(3d) 136, | am satisfied that there are sufficient particulars set forth in the Statement of Claim to
make it clear in what manner fraud has occurred. The allegations are sufficient to enable the
Defendant to file a Statement of Defence. While the Statement of Claim does state that the
Plaintiff is not aware of “the precise mechanism and full extent of the investment scheme” that is
not sufficient to warrant striking the Statement of Claim. Such particulars are not in the

Plaintiff’ s knowledge at this time and need not be.

[10] That application is denied.
[I1. Timing Order

[11] Giventhe Plaintiff’s success on its application, there is no requirement at thistime for a
Timing Order.

V. Application to Find Mr. Quilling in Contempt

[12] The Defendant allegesthat Mr. Quilling has, by forwarding a copy of hisinterim report
of August 26, 2008 to the Alberta Securities Commission (the “ASC”), breached Section 231(5)
and 231(6) of the Business Corporations Act, RSA 2000, c. B-9.
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[13] Section 231(5) states:

No person may publish anything relating to proceedings under this section or section 232
except with the authorization of the Court or the written consent of the corporation being
investigated.

[14] Section 231(6) states:

Documents in possession of the Courts relating to an application under this section or
Section 232 are confidential unless the Court otherwise orders.

[15] The Plaintiff’sresponseisthat the ASC has conducted an investigation into the
Defendant’ s activities and continues to remain interested. The ASC itself asked to be provided
with copies of Mr. Quilling’sreports. It was, in fact, Mr. Dearlove who forwarded the report to
the ASC.

[16]  Section 233(2) of the Business Corporations Act states:

In addition to the power set out in the Order appointing the inspector, an inspector
appointed to investigate a corporation may furnish information to, or exchange
information and otherwise cooperate with, any public official in Canada or elsewhere
who is authorized to exercise investigatory powers and who isinvestigating, in respect of
the corporation, any allegation of improper conduct that is the same as or similar to the
conduct described in Section 231(2).

[17] | am satisfied that Mr. Quilling’s report was not improperly forwarded to the Alberta
Securities Commission. | find Mr. Quilling not to be in contempt.

V. Application to Remove Mr. Quilling as an I nspector
[18] The primary basis for this application is the allegation that Mr. Quilling is biased against
the Defendant and isin a conflict of interest position.

[19] Insupport of these allegations, the Defendant points to the use by Mr. Quilling of Sgt.
Fuller’ s information and his reliance upon many of the opinions and statements in that
information, which the Defendant says is based upon hearsay and therefore ought not be
admissible. The Defendant pointsto sworn affidavit evidence by Ms. Carol Weeks, Mr. Ryan
Jones, and Mr. Graham Blaikie which contradict much of the so-called evidence of Mr. Quilling.
In addition, the Defendant maintains that Mr. Quilling is obviously taking directions from
Plaintiff’s counsel and is providing information to Plaintiff’s counsel prior to giving such
information to the defence or the Court.

[20] | am satisfied with the explanation given by Mr. Dearlove with respect to the first report
having been produced on paper from the offices of Bennett Jones. Mr. Quilling asked if counsel
could generate the report as afavour to him. Mr. Dearlove acceded to the request. Copies, once
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made, were forwarded to the Plaintiff aswell as to the Defendant and the Court. To characterize
this as favouring the Plaintiff is unwarranted.

[21] To argue that the statements of Ms. Weeks, Mr. Jones and Mr. Blaikie should be accepted
because those people have not been cross-examined on their affidavits and to argue that there is
no evidence which contradicts them isto ignore totally the information of Sgt. Fuller and the
hearing and decision of the ASC.

[22] | appreciate that much of the information relied upon by Sgt. Fuller and the ASC was
hearsay. While it was hearsay, it was admissible before the ASC and may be considered by this
Court. Care, of course, must be taken with respect to such evidence. However, by the same
token, consideration must be given to the nature of the investigations and the opportunity which
the respondents at the ASC hearing had to rebut the evidence. The respondents, including the
Defendant and Ms. Weeks, were given an opportunity to present evidence to the Commission.
None of the respondents in that hearing el ected to do so.

[23] The“gem” which was being held out to the Plaintiff and other investors was the
Tulameen Mine. Its potential for gold and platinum was said to be huge: proven gold reserves of
2.5 million ounces and proven platinum reserves of 2.5 million ounces. This was not hearsay
evidence. It was the evidence of the Defendant, as set forth in its offering memorandum. The
finding of the Securities Commission was that all of the respondents, including the Defendant,
Ms. Weeks and Mr. Sorensen, Mr. Blaiki€' s superior, were “engaged in a course of conduct that
amounted to a fraud upon the shareholders of Strategic.”

[24] Mr. Quilling has stated in his second report dated September 17, 2008 that he fully
understands what is expected of him, having been appointed to serve as an officer of the Court.
He goes on to state:

While it may seem that | have chosen to take one side over the other, my investigation to
date has centred around the only things currently available to me which are publicly filed
papers generated by governmental agencies which are uniformly in agreement that
Strategic has not properly operated its affairs. To date, other than blanket denials and
very little documentation, | have not been provided anything by Strategic to indicate
otherwise. There has been no rush by Strategic to show me exculpatory materials to the
extent they exist, nor has there been any attempt to meet with me to explain Strategic’s
side of the story. Until | can visit offices, mine sites, and interview employees/officers
and review financial records, | can only report what | do find, all of which is negative. To
the extent | am involved in any court proceedings, beit this one or others, | report both
sides of the story if | have the information available to me.

[25] Mr. Quilling will not be removed as an inspector.
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V1. Appointment of a Receiver

[26] When this Application originally came before me, | declined to appoint areceiver
because of my concern that such an appointment may have a deleterious effect on the joint
venture in which Strategic had an interest. As aresult, although | had a concern about Strategic
because of the allegations set forth in this Statement of Claim and the Plaintiff’s brief, which
included the decisions of the ASC, | was persuaded by the Defendant to appoint Mr. Quilling as
an Inspector rather than as areceiver.

[27] My concerns about Strategic have not been allayed following the Inspector’ s two reports.
They have been heightened. The Plaintiff’s ability to recover her or, more properly, her father’s
investment and the ability of other investorsto recover their money appearsto be in serious
jeopardy.

[28] The appointment of areceiver usually takes place when a company is shown to be
insolvent and usually isinitiated by a secured creditor whose security is at risk.

[29] Thereis, however, the right under the Judicature Act, RSA 2000, c.J2, Section 8, for the
Court to grant “any remedies which a party may appear to be entitled in respect to any legal or
equitable clam.” Thus, if it would appear to be just and equitable, the Court may appoint a
receiver.

[30] | amsatisfied that it isjust and equitable that areceiver be appointed in this case.

[31] Theinvestigation and hearing by the ASC and the investigation carried out thus far by
Sgt. Fuller and the RCMP raise very real concerns as to the legitimacy of the Offering
Memorandum proffered by Strategic to the Plaintiff and other investors.

[32] Asstated above, at least one of the Offering Memoranda held out that Tulameen Mine, a
property owned by Stone Mountain and its primary asset, was laden with gold and platinum. The
acquisition of their property, the value of their property and the present management of that
property are al seriously suspect.

[33] The Defendant’s own geologist, Theodore Reichem, believes that Tulameen Mine does
not have precious metals, yet the business plan prepared by Mr. Ryan Jones projects income
from gold production from the Tulameen Mine to be some $700,000.00 in the first year. To
achieve that and to achieve the recovery of $2.2 million of magnetite, the company will have to
spend a minimum of $1,183,000.00. It is not indicated where that will come from other than a
vague plan to sell stockpiled magnetite. Mr. Jones acknowledges that there is presently no
production permit in place.

[34] Theinformation and belief of Sgt. Fuller isthat Tulameen Mine is asham. Sgt. Fuller
concludes, as did the ASC, that the funds invested in Strategic have been misappropriated.
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[35] Thevalue of the Ecuador property in which Strategic holds a 10% royalty interest is
suspect as well.

[36] The ASC has determined that Strategic and Weeks and others perpetrated a fraud on the
shareholders of Strategic.

[37] The Defendant takes issue with the Plaintiff using the reasoning of the ASC to support its
application. It argues that a decision of Justice Winkler in Edwards v. Law Society of Upper
Canada (1995), 40 C.P.C. (3d) 316 should be applied.

[38] At paragraph 9, Justice Winkler stated:

The fact of the conviction is admissible in a subsequent civil proceeding. The reasons for
conviction and findings, however, are not, especialy where, asin the case at bar, the
parties and issues are not identical with thosein civil proceedings.

[39] | havereviewed Edwards and find that it is not particularly on point. The primary
defendant in Edwards, the Law Society of Upper Canada, was not a party in the previous
proceedings and the primary issue was different.

[40] InHill v. Gordon-Daly Grenadier Securities, [2001] 14 C.P.C. (5th) 55, the Court was
faced with the parties suing a number of brokers for fraud and breach of fiduciary duty. There
had been a prosecution before the Ontario Securities Commission which resulted in the finding
against the brokers. The Plaintiff (representative Plaintiff) was seeking to have the reasons of the
Commission included in her action. Mr. Justice Talinao, on behalf of the Court, upheld the
decision of the Chambers Judge which allowed the reasons to be a part of the Court record,
choosing to distinguish Edwards. The Court preferred the reasons of Krindle, Jin Simpson v.
Geswein, (1995) 6 W.W.R. 233 wherein the reasoning of thetrial judgein acriminal trial
involving the same parties was admissible in the subsequent civil trial. In Simpson, Krindle, J,
determined that the conviction and the reasons were not conclusive of the facts, but they were
strong prima facie proof of the facts.

[41] Inthiscase, the Plaintiff herself was not a party to the hearing before the Securities
Commission in this province, but the ASC clearly was concerned with her rights and the rights
of other investors. Strategic was a party. The issues were much the same as are before this Court.

[42] | thereforefind that the ASC's decision and its reasons are admissible in this matter. The
decision and the reasons are significant in as far as the reports of Mr. Quilling are concerned.

[43] | dsofind that theinformation of Sgt. Fuller, which was relied upon to alarge extent by
Mr. Quilling, isadmissible.

[44] The ASC decisions have been upheld by our Court of Appeal. Those decisions, together
with the RCMP investigations to date and the conclusions of the Inspector, indicate that Strategic
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Metals has been involved in alarge, complex and well-planned fraud on its investors. It would
be completely inappropriate to allow it to attempt to pursue areturn of the funds when its very
position is that there has been simply a case of inadequate disclosure. As the Commission found,
“this profoundly misinterprets our findings in the Merits Decision”.

[45] Intheend result, Mr. Quilling will be and is hereby appointed as a Receiver of Strategic
with the usual powers, excepting that he may not sell any asset of the company without further
order of this Court.

Heard on the 22™ day of September, 2008.
Dated at the City of Calgary, Albertathis 25" day of September, 2008.

G.C. Hawco
J.C.QBA.

Appearances:

Mr. Frank Dearlove
for the Plaintiff

Mr. Glenn Solomon
for the Defendant
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Re Shire International Real Estate Investments Ltd. |..., .I.C. Ct. Filing...

LI.C. Ct. Filing 383840867024

Re Shire International Real Estate Investments Ltd. — Court File No. 0901-11866
49. — Order, June 30, 2010

Shire International Real Estate Investments Ltd., Shire Capital Ltd., Halama Gardens LLC, Shire Asset Management Ltd., Winn
River Resort Ltd., Fort McMoney Properties II Ltd., Halama Gardens Ltd., Maples and White Sands Investment Ltd., Fort
McMoney Properties Ltd., Chemainus Properties Ltd., Skaha Lake Developments Ltd., Tsehum Harbour Ltd., Bearspaw at
144th Bonds Inc., Tsehum Harbour Equities Ltd., Tsehum Harbour Bonds Ltd, and Orillia Investments Ltd., Court File No.
0901-11866 (Court of Queen's Bench of Alberta, Judicial Centre of Calgary)

In the Matter of the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as Amended, the Judicature
Act, R.S.A. 2000, c. J-2, as Amended and the Business Corporations Act, R.S.A. 2000, c. B-9, as Amended and In
the Matter of a Plan of Compromise or Arrangement of Shire International Real Estate Investments Ltd., Shire

Capital Ltd., Halama Gardens LLC, Shire Asset Management Ltd., Winn River Resort Ltd., Fort McMoney
Properties II Ltd., Halama Gardens Ltd., Maples and White Sands Investment Ltd., Fort McMoney Properties

Ltd., Chemainus Properties Ltd., Skaha Lake Development Ltd., Tsehum Harbour Ltd., Bearspaw at 144th Avenue
Ltd., Bearspaw at 144th Equities Ltd., Bearspaw at 144th Bonds Inc., Tsehum Harbour Equities Ltd., Tsehum
Harbour Bonds Ltd., Orillia Investments Ltd., 0726028 B.C. Ltd., 0675816 B.C. Ltd. and Bosun's Holdings Ltd.

IN THE COURT OF QUEEN'S BENCH OF ALBERTA JUDICIAL CENTRE OF CALGARY

BEFORE THE HONOURABLE ) ON THE 30th DAY OF
MADAM JUSTICE C. L. KENNY ) JUNE, 2010.
IN CHAMBERS )

UPON the application of Romspen Investment Corporation ("Romspen") of the Court having read the Notice of Motion, the
Affidavit of Edith A. Ryan, the Report of Ernst & Young and other materials and pleadings filed herein; AND UPON reading
the consent of Ernst & Young to act as interim receiver and receiver and manager ("Receiver") of Shire Capital Ltd. and
0726028 B.C. Ltd. (the "Debtors"); AND UPON hearing counsel for Romspen and counsel for Ernst & Young; IT IS HEREBY
ORDERED AND DECLARED THAT:

Service

1. The time for service of the notice of application for this order is hereby abridged and service thereof is deemed good and
sufficient.

Appointment

2. Pursuant to the Judicature Act, R.S.A. 2000, c.J-2, the Business Corporations Act, R.S.A. 2000, ¢.B-9 and the Companies’
Creditors Arrangement Act, R.S.C. 1985, c. C-36 Ernst & Young is hereby appointed Receiver, without security, of the Debtors'
properties with the following legal descriptions:

Sorrento

PARCEL IDENTIFIER: 008-545-944

LOT 1 SECTION 16 TOWNSHIP 22 RANGE 11 WEST OF THE 6TH MERIDIAN
KAMLOOPS DIVISION YALE DISTRICT PLAN 16715

PARCEL IDENTIFIER: 003-654-770
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LOT 6 SECTION 16 TOWNSHIP 22 RANGE 11 WEST OF THE 6TH MERIDIAN
KAMLOOPS DIVISION YALE DISTRICT PLAN 31558

OK Falls

PARCEL IDENTIFIER: 012-907-073

LOT 7 BLOCK 9 DISTRICT LOT 374 SIMILKAMEEN DIVISION YALE DISTRICT PLAN 4
PARCEL IDENTIFIER: 012-907-081

LOT 8 BLOCK 9 DISTRICT LOT 374 SIMILKAMEEN DIVISION YALE DISTRICT PLAN 4
PARCEL IDENTIFIER: 012-907-090

LOT 9 BLOCK 9 DISTRICT LOT 374 SIMILKAMEEN DIVISION YALE DISTRICT PLAN 4
PARCEL IDENTIFIER: 012-907-111

LOT 10 BLOCK 9 DISTRICT LOT 374 SIMILKAMEEN DIVISION YALE DISTRICT PLAN 4
PARCEL IDENTIFIER: 012-907-120

LOT 11 BLOCK 9 DISTRICT LOT 374 SIMILKAMEEN DIVISION YALE DISTRICT PLAN 4
PARCEL IDENTIFIER: 012-907-138

LOT 12 BLOCK 9 DISTRICT LOT 374 SIMILKAMEEN DIVISION YALE DISTRICT PLAN 4
PARCEL IDENTIFIER: 012-907-154

LOT 13 BLOCK 9 DISTRICT LOT 374 SIMILKAMEEN DIVISION YALE DISTRICT PLAN 4
PARCEL IDENTIFIER: 012-907-162

LOT 14 BLOCK 9 DISTRICT LOT 374 SIMILKAMEEN DIVISION YALE DISTRICT PLAN 4
PARCEL IDENTIFIER: 012-907-171

LOT 15 BLOCK 9 DISTRICT LOT 374 SIMILKAMEEN DIVISION YALE DISTRICT PLAN 4
PARCEL IDENTIFIER: 012-907-189

LOT 16 BLOCK 9 DISTRICT LOT 374 SIMILKAMEEN DIVISION YALE DISTRICT PLAN 4
PARCEL IDENTIFIER: 012-907-197

LOT 17 BLOCK 9 DISTRICT LOT 374 SIMILKAMEEN DIVISION YALE DISTRICT PLAN 4
PARCEL IDENTIFIER: 012-907-201

LOT 18 BLOCK 9 DISTRICT LOT 374 SIMILKAMEEN DIVISION YALE DISTRICT PLAN 4

PARCEL IDENTIFIER: 012-907-219
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LOT 19 BLOCK 9 DISTRICT LOT 374 SIMILKAMEEN DIVISION YALE DISTRICT PLAN 4
PARCEL IDENTIFIER: 012-907-235
LOT 20 BLOCK 9 DISTRICT LOT 374 SIMILKAMEEN DIVISION YALE DISTRICT PLAN 4
(collectively, the "Property™).
Receiver's Powers

3. The Receiver is hereby empowered and authorized, but not obligated, to act at once in respect of the Property and, without
in any way limiting the generality of the foregoing, the Receiver is hereby expressly empowered and authorized to do any of
the following where the Receiver considers it necessary or desirable:

(a) to take possession and control of the Property and any and all proceeds, receipts and disbursements arising out of or
from the Property;

(b) to receive, preserve, protect and maintain control of the Property, or any part or parts thereof, including, but not limited
to, the changing of locks and security codes the taking of physical inventories and the placement of such insurance coverage
as may be necessary or desirable;

(c) to manage, operate and carry on the business of the Debtors, including the powers to enter into any agreements, incur
any obligations in the ordinary course of business, cease to carry on all or any part other business, or cease to perform
any contracts of the Debtors;

(d) to engage managers and counsel and such other persons from time to time and on whatever basis, including on a
temporary basis, to assist with the exercise of the powers and duties conferred by this Order;

(e) to purchase or lease inventories, supplies, premises or other items to continue the business of the Debtors or any part
or parts thereof;

(f) to receive and collect all monies and accounts now owed or hereafter owing to the Debtors and to exercise all remedies
of the Debtors in collecting such monies, including, without limitation, to enforce any security held by the Debtors;

(g) to settle, extend or compromise any indebtedness owing to or by the Debtors;

(h) to execute, assign, issue and endorse documents of whatever nature in respect of any of the Property, whether in the
Receiver's name or in the name and on behalf of the Debtors, for any purpose pursuant to this Order;

(i) to undertake environmental or workers' health and safety assessments of the Property and operations of the Debtors;

(j) to initiate, prosecute and continue the prosecution of any and all proceedings and to defend all proceedings now pending
or hereafter instituted with respect to the Debtors, the Property or the Receiver, and to settle or compromise any such
proceedings. The authority hereby conveyed shall extend to such appeals or applications for judicial review in respect of
any order or judgment pronounced in any such proceeding, and provided further that nothing in this Order shall authorize
the Receiver to defend or settle the action in which this Order is made unless otherwise directed by this Court.

(k) to report to, meet with and discuss with such affected Persons (as defined below) as the Receiver deems appropriate all
matters relating to the Property and the receivership, and to share information, subject to such terms as to confidentiality
as the Receiver deems advisable;

(1) to register a copy of this Order and any other Orders in respect of the Property against title to any of the Property;
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(m) to apply for any permits, licences, approvals or permissions as may be required by any governmental authority and
any renewals thereof for and on behalf of and, if thought desirable by the Receiver, in the name of the Debtors;

(n) to enter into agreements with any trustee in bankruptcy appointed in respect of the Debtors, including, without limiting
the generality of the foregoing, the ability to enter into occupation agreements for any property owned or leased by the
Debtors;

(o) to exercise any shareholder, partnership, joint venture or other rights which the Debtors may have; and
(p) to take any steps reasonably incidental to the exercise of these powers;

and in each case where the Receiver takes any such actions or steps, it shall be exclusively authorized and empowered to do so,
to the exclusion of all other Persons (as defined below), including the Debtors, and without interference from any other Person.

Duty to Provide Access and Co-Operation to the Receiver

4. (i) The Debtors, (ii) all of its current and former directors, officers, employees, agents, accountants, legal counsel and
shareholders, and all other persons acting on its instructions or behalf, and (iii) all other individuals, firms, corporations,
governmental bodies or agencies, or other entities having notice of this Order (all of the foregoing, collectively, being "Persons"
and each being a "Person") shall forthwith advise the Receiver of the existence of any Property in such Person's possession
or control, shall grant immediate and continued access to the Property to the Receiver, and shall deliver all such Property
(excluding Property subject to liens the validity of which is dependant on maintaining possession) to the Receiver upon the
Receiver's request.

5. All Persons shall forthwith advise the Receiver of the existence of any books, documents, securities, contracts, orders,
corporate and accounting records, and any other papers, records and information of any kind related to the business or affairs
of the Debtors, and any computer programs, computer tapes, computer disks, or other data storage media containing any such
information (the foregoing, collectively, the "Records") in that Person's possession or control, and shall provide to the Receiver
or permit the Receiver to make, retain and take away copies thereof and grant to the Receiver unfettered access to and use
of accounting, computer, software and physical facilities relating thereto, provided however that nothing in this paragraph 5
or in paragraph 6 of this Order shall require the delivery of Records, or the granting of access to Records, which may not be
disclosed or provided to the Receiver due to the privilege attaching to solicitor-client communication or documents prepared in
contemplation of litigation or due to statutory provisions prohibiting such disclosure.

6. If any Records are stored or otherwise contained on a computer or other electronic system of information storage, whether by
independent service provider or otherwise, all Persons in possession or control of such Records shall forthwith give unfettered
access to the Receiver for the purpose of allowing the Receiver to recover and fully copy all of the information contained
therein whether by way of printing the information onto paper or making copies of computer disks or such other manner of
retrieving and copying the information as the Receiver in its discretion deems expedient, and shall not alter, erase or destroy
any Records without the prior written consent of the Receiver. Further, for the purposes of this paragraph, all Persons shall
provide the Receiver with all such assistance in gaining immediate access to the information in the Records as the Receiver
may in its discretion require including providing the Receiver with instructions on the use of any computer or other system
and providing the Receiver with any and all access codes, account names and account numbers that may be required to gain
access to the information.

No Proceedings against the Receiver

7. No proceeding or enforcement process in any court or tribunal (each, a "Proceeding"), shall be commenced or continued
against the Receiver except with the written consent of the Receiver or with leave of this Court.

No Proceedings against the Debtors or the Property
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8. No Proceeding against or in respect of the Debtors or the Property shall be commenced or continued except with the written
consent of the Receiver or with leave of this Court and any and all Proceedings currently under way against or in respect of the
Debtors or the Property are hereby stayed and suspended pending further Order of this Court, provided, however, that nothing
in this Order shall prevent any Person from commencing a proceeding regarding a claim that might otherwise become barred
by statute or an existing agreement if such proceeding is not commenced before the expiration of the stay provided by this
paragraph 8.

No Exercise of Rights of Remedies

9. All rights and remedies (including, without limitation, set-off rights) against the Debtors, the Receiver, or affecting the
Property, are hereby stayed and suspended except with the written consent of the Receiver or leave of this Court, provided
however that nothing in this paragraph shall (i) empower the Receiver or the Debtors to carry on any business which the
Debtors is not lawfully entitled to carry on, (ii) exempt the Receiver or the Debtors from compliance with statutory or regulatory
provisions relating to health, safety or the environment, (iii) prevent the filing of any registration to preserve or perfect a security
interest, or (iv) prevent the registration of a claim for lien.

No Interference with the Receiver

10. No Person shall discontinue, fail to honour, alter, interfere with, repudiate, terminate or cease to perform any right, renewal
right, contract, agreement, licence or permit in favour of or held by the Debtors, without written consent of the Receiver or leave
of this Court. Nothing in this Order shall prohibit any party to an "eligible financial contract" (as defined in section 11.1(1) of
the Companies' Creditors Arrangement Act) with the Debtors from terminating such contract or exercising any rights of set-
off, in accordance with its terms.

Continuation of Services

11. All Persons having oral or written agreements with the Debtors or statutory or regulatory mandates for the supply of goods
and/or services, including without limitation, all computer software, communication and other data services, centralized banking
services, payroll services, insurance, transportation services, utility or other services to the Debtors are hereby restrained until
further Order of this Court from discontinuing, altering, interfering with or terminating the supply of such goods or services as
may be required by the Receiver, and this Court directs that the Receiver shall be entitled to the continued use of the Debtors'
current telephone numbers, facsimile numbers, internet addresses and domain names, provided in each case that the normal
prices or charges for all such goods or services received after the date of this Order are paid by the Receiver in accordance with
normal payment practices of the Debtors or such other practices as may be agreed upon by the supplier or service provider and
the Receiver, or as may be ordered by this Court.

Receiver to Hold Funds

12. All funds, monies, cheques, instruments, and other forms of payments received or collected by the Receiver from and after
the making of this Order from any source whatsoever, including without limitation the sale of all or any of the Property and the
collection of any accounts receivable in whole or in part, whether in existence on the date of this Order or hereafter coming into
existence, shall be deposited into one or more new accounts to be opened by the Receiver (the "Post Receivership Accounts")
and the monies standing to the credit of such Post Receivership Accounts from time to time, net of any disbursements provided
for herein, shall be held by the Receiver to be paid in accordance with the terms of this Order or any further order of this Court.

Employees

13. Subject to employees' rights to terminate their employment, all employees of the Debtors shall remain the employees of
the Debtors until such time as the Receiver, on the Debtors' behalf, may terminate the employment of such employees. The
Receiver shall not be liable for any employee-related liabilities, including wages, severance pay, termination pay, vacation pay,
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and pension or benefit amounts, other than such amounts as the Receiver may specifically agree in writing to pay, or such
amounts as may be determined in a Proceeding before a court or tribunal of competent jurisdiction.

14. Pursuant to clause 7(3)(c) of the Personal Information Protection and Electronic Documents Act, S.C. 2000, c. 5, the
Receiver shall disclose personal information of identifiable individuals to prospective purchasers or bidders for the Property
and to their advisors, but only to the extent desirable or required to negotiate and attempt to complete one or more sales of the
Property (each, a "Sale"). Each prospective purchaser or bidder to whom such personal information is disclosed shall maintain
and protect the privacy of such information and limit the use of such information to its evaluation of the Sale, and if it does
not complete a Sale, shall return all such information to the Receiver, or in the alternative destroy all such information. The
purchaser of any Property shall be entitled to continue to use the personal information provided to it, and related to the Property
purchased, in a manner which is in all material respects identical to the prior use of such information by the Debtors, and shall
return all other personal information to the Receiver, or ensure that all other personal information is destroyed.

Limitation on Environmental Liabilities
15.

(a) Notwithstanding anything in any federal or provincial law, the Receiver is not personally liable in that position for any
environmental condition that arose or environmental damage that occurred:

(i) before the Receiver's appointment; or

(i1) after the Receiver's appointment unless it is established that the condition arose or the damage occurred as a result
of the Receiver's gross negligence or wilful misconduct.

(b) Nothing in sub-paragraph (a) exempts a Receiver from any duty to report or make disclosure imposed by a law referred
to in that sub-paragraph.

(c) Notwithstanding anything in any federal or provincial law, but subject to subparagraph (a) hereof, where an order is
made which has the effect of requiring the Receiver to remedy any environmental condition or environmental damage
affecting the Property, the Receiver is not personally liable for failure to comply with the order, and is not personally liable
for any costs that are or would be incurred by any person in carrying out the terms of the order,

(i) if, within such time as is specified in the order, within 10 days after the order is made if no time is so specified,
within 10 days after the appointment of the Receiver, if the order is in effect when the Receiver is appointed, or during
the period of the stay referred to in clause (ii) below, the Receiver:

A. complies with the order, or

B. on notice to the person who issued the order, abandons, disposes of or otherwise releases any interest in any
real property affected by the condition or damage;

(i1) during the period of a stay of the order granted, on application made within the time specified in the order referred
to in clause (i) above, within 10 days after the order is made or within 10 days after the appointment of the Receiver,
if the order is in effect when the Receiver is appointed, by,

A. the court or body having jurisdiction under the law pursuant to which the order was made to enable the
Receiver to contest the order; or

B. the court having jurisdiction in bankruptcy for the purposes of assessing the economic viability of complying
with the order; or
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(ii1) if the Receiver had, before the order was made, abandoned or renounced or been divested of any interest in any
real property affected by the condition or damage.

Nothing in this Order shall derogate from the protection afforded to the Receiver by Section 14.06 of the BIA or any other
applicable legislation.

Receiver's Accounts

16. Any expenditure or liability which shall properly be made or incurred by the Receiver (except on account of the fees of
the Receiver and the fees and disbursements of its legal counsel which, for greater certainty, are dealt with in the immediate
following paragraph 17), shall form a first charge on the Property in priority to all security interests, trusts, liens, charges and
encumbrances, statutory or otherwise, in favour of any Person (the "Receiver's Charge").

17. The fees of the Receiver and the fees and disbursements of its legal counsel, incurred at the standard rates and charges of the
Receiver and its counsel shall be secured by a charge in the amount of $50,000 ranking pari passu with the Receiver's Charge.

18. The Receiver and its legal counsel shall pass their accounts from time to time.

19. Prior to the passing of its accounts, the Receiver shall be at liberty from time to time to apply reasonable amounts, out of
the monies in its hands, against its fees and disbursements, including the legal fees and disbursements, incurred at the normal
rates and charges of the Receiver or its counsel, and such amounts shall constitute advances against its remuneration and
disbursements when and as approved by this Court.

Funding of the Receivership

20. The Receiver be at liberty and it is hereby empowered to borrow by way of a revolving credit or otherwise, such monies
from time to time as it may consider necessary or desirable, provided that the outstanding principal amount does not exceed
$30,000 (or such greater amount as this Court may by further Order authorize) at any time, at such rate or rates of interest as
it deems advisable for such period or periods of time as it may arrange, for the purpose of funding the exercise of the powers
and duties conferred upon the Receiver by this Order, including interim expenditures. The whole of the Property shall be and
is hereby charged by way of a fixed and specific charge (the "Receiver's Borrowings Charge") as security for the payment of
the monies borrowed, together with interest and charges thereon, in priority to all security interests, trusts, liens, charges and
encumbrances, statutory or otherwise, in favour of any Person, but subordinate in priority to the Receiver's Charge.

21. Neither the Receiver's Borrowings Charge nor any other security granted by the Receiver in connection with its borrowings
under this Order shall be enforced without leave of this Court.

22. The Receiver is at liberty and authorized to issue certificates substantially in the form annexed as Schedule "A" hereto (the
"Receiver's Certificates") for any amount borrowed by it pursuant to this Order.

23. The monies from time to time borrowed by the Receiver pursuant to this Order or any further order of this Court and any
and all Receiver's Certificates evidencing the same or any part thereof shall rank on a pari passu basis, unless otherwise agreed
to by the holders of any prior issued Receiver's Certificates.

Allocation

24. Any interested party may apply to this Court on notice to any other party likely to be affected, for an order allocating the
Receiver's Charge and Receiver's Borrowings Charge amongst the various assets comprising the Property.

General

25. The Receiver may from time to time apply to this Court for advice and directions in the discharge of its powers and duties
hereunder.
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26. Nothing in this Order shall prevent the Receiver from acting as a trustee in bankruptcy of the Debtors.

27. This Court hereby requests the aid and recognition of any court, tribunal, regulatory or administrative body having
jurisdiction in Canada or in the United States to give effect to this Order and to assist the Receiver and its agents in carrying
out the terms of this Order. All courts, tribunals, regulatory and administrative bodies are hereby respectfully requested to make
such orders and to provide such assistance to the Receiver, as an officer of this Court, as may be necessary or desirable to give
effect to this Order or to assist the Receiver and its agents in carrying out the terms of this Order.

28. The Receiver be at liberty and is hereby authorized and empowered to apply to any court, tribunal, regulatory or
administrative body, wherever located, for the recognition of this Order and for assistance in carrying out the terms of this Order.

29. Any interested party may apply to this Court to vary or amend this Order on not less than 7 days' notice to the Receiver and
to any other party likely to be affected by the order sought or upon such other notice, if any, as this Court may order.

J.C.C.Q.B.A.
ENTERED this .......... day of .......... 5 eeeenneens
CLERK OF THE COURT
Schedule "A" — Receiver Certificate
CERTIFICATE NO. ..........
AMOUNTSS..........

I. THIS IS TO CERTIFY that [RECEIVER'S NAME], the interim receiver and receiver and manager (the "Receiver") of all
of the assets, undertakings and properties of [DEBTORS'S NAME] appointed by Order of the Court of Queen's Bench of
Alberta and Court of Queen's Bench of Alberta in Bankruptcy and Insolvency (collectively, the "Court") dated the .......... day
of oo , 2010 (the "Order") made in action numbers .......... , has received as such Receiver from the holder of this certificate
(the "Lender") the principal sum of §.......... , being part of the total principal sum of $.......... which the Receiver is authorized
to borrow under and pursuant to the Order.

2. The principal sum evidenced by this certificate is payable on demand by the Lender with interest thereon calculated and
compounded [daily] [monthly not in advance on the .......... day of each month] after the date hereof at a notional rate per annum
equal to the rate of .......... per cent above the prime commercial lending rate of Bank of .......... from time to time.

3. Such principal sum with interest thereon is, by the terms of the Order, together with the principal sums and interest thereon of
all other certificates issued by the Receiver pursuant to the Order or to any further order of the Court, a charge upon the whole
of the Property (as defined in the Order), in priority to the security interests of any other person, but subject to the priority of the
charges set out in the Order, and the right of the Receiver to indemnify itself out of such Property in respect of its remuneration
and expenses.

4. All sums payable in respect of principal and interest under this certificate are payable at the main office of the Lender at *.

5. Until all liability in respect of this certificate has been terminated, no certificates creating charges ranking or purporting to
rank in priority to this certificate shall be issued by the Receiver to any person other than the holder of this certificate without
the prior written consent of the holder of this certificate.

6. The charge securing this certificate shall operate so as to permit the Receiver to deal with the Property (as defined in the
Order) as authorized by the Order and as authorized by any further or other order of the Court.
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7. The Receiver does not undertake, and it is not under any personal liability, to pay any sum in respect of which it may issue
certificates under the terms of the Order.

DATED the .......... day of .......... 5 eereeeeenes

[RECEIVER'S NAME], solely in its capacity as Receiver of the Property (as defined in the Order), and not in its personal
capacity

Per:
Name:

Title:

End of Document Copyright © Thomson Reuters Canada Limited or its licensors (excluding individual court documents). All rights reserved.
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IN THE SUPREME COURT OF BRITISH COLUMBIA

Citation: Leslie & Irene Dube Foundation Inc. v.
P218 Enterprises Ltd.,
2014 BCSC 1855
Date: 20141002
Docket: S-139627
Registry: Vancouver

Between:

Leslie & Irene Dube Foundation Inc. and 1076586 Alberta Ltd.
Petitioners

And

P218 Enterprises Ltd., Wayne Holdings Ltd.,

Okanagan Valley Asset Management Corporation, Willow Green Estates Inc.,
BMK 112 Holdings Inc., 0720609 B.C. Ltd., 0757736 B.C. Ltd.,
0748768 B.C. Ltd., Dr. T. O’Farrell Inc., Pinloco Holdings Inc., 602033 B.C. Ltd.,
Andrian W. Bak, MD, FRCPC, Inc., Interior Savings Credit Union,
Valiant Trust Company, Mara Lumber (Kelowna) (2007) Ltd., Rona Revy Inc.,
Rocky Point Engineering Ltd., Mitsubishi Electric Sales Canada Inc.,

BFI Canada Inc., John Byrson & Partners, Winn Rentals Ltd.,
0964502 B.C. Ltd., Denby Land Surveying Limited, Mega Cranes Ltd.,
Weq Britco LP, Roynat Inc., Mcap Leasing Inc., Bodkin Leasing Corporation,
HSBC Bank Canada, and Bank of Montreal

Respondents
Before: The Honourable Mr. Justice G.C. Weatherill
Reasons for Judgment
Counsel for the Receiver, Ernest & Young Inc.: J.D. Schultz
J.R. Sandrelli
Counsel for the Petitioners: D.E. Gruber
Counsel for Valiant Trust Company: J.D. Shields

Counsel for 0964502 B.C. Ltd.: C.K. Wendell

2014 BCSC 1855 (CanlLll)
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Counsel for Interior Savings Credit Union:

Counsel for Maynards Financial Ltd.:

Place and Date of Hearing:

Place and Date of Judgment:

S.A. Dubo (by telephone)
R.H. Harrison

Vancouver, B.C.
September 24,2014

Vancouver, B.C.
October 2, 2014
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e) engagement of Colliers for SH Process: $50,000
f) other consulting fees: $75,000
g) office, utility and operating expenses: $52,500
h) contingency: $55,000

TOTAL $1,357,500

[49] The Receiver seeks to amend the Receivership Order pronounced
January 27, 2014, as amended February 6, 2014 such that its permitted borrowing

charge is increased from $2.5 million to $3.5 million.

[50] The Bond Holders and the Lien Claimants oppose the increase on the basis
that there is no evidence as to where the increase in financing will come from or
what the rate will be and that no particulars have been provided as to who the

money will be paid to or why.

[51] | agree that approval of an increase in the borrowing charge in a vacuum is
not desirable. However, | understand that negotiations are underway with the
lender. | am satisfied that there is a need for the Receiver’s borrowing charge to be
increased, particularly given that more work will be required regarding the valuation

and marketing of the Development.

[52] | am prepared to allow the increase on the condition that the financial terms
for the increase are no less favourable to the creditors than the current terms of the

Receiver’s borrowing charge.

Approval of the Receiver’s Activities to Date

[53] The Receiver seeks approval of its activities as set out in its first and second

reports to the Court dated January 30 and August 14, 2014, respectively.

[54] The court has inherent jurisdiction to review and approve or disapprove the
activities of a court appointed receiver. If the receiver has met the objective test of

demonstrating that it has acted reasonably, prudently and not arbitrarily, the court

2014 BCSC 1855 (CanlLll)
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