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AIDE MEMOIRE OF MIZRAHI INC 

1. On October 18, 2023, Justice Osborne granted an Order appointing a receiver and manager, 

Alvarez & Marsal Canada Inc. (the “Receiver”) over the assets, undertaking and property 

of the owners of an 85-storey condominium, hotel and retail tower located at the southwest 

corner of Yonge Street and Bloor Street West in Toronto, Ontario (the “Project”). 

2. The Receiver terminated MI as the general contractor. MI brought a motion for an order 

requiring the Receiver to pay MI’s fees and costs for labour and construction management 

services for post-receivership work as required by paragraph 17 of the Receivership Order 

(the “MI Payment Motion”). 

3. The Receiver eventually brought a cross-motion for set-off against MI and takes the 

position that MI is not entitled to further payment. 

4. In its notice of cross-motion dated October 18, 2024 (the “Notice of Cross-Motion”) and 

fifth report dated October 11, 2024 (the “Fifth Report”), the Receiver has made legal 

arguments on the interpretation of paragraph  17 (“Paragraph 17”) of the receivership order 

(the “Receivership Order). The Receiver’s proposed interpretation of Paragraph 17, if 

endorsed by the court, would have a significant impact upon the law of receiverships in 

general. The parties’ dispute as to the meaning and intention of Paragraph 17 raises an 

important question of law that should be determined as soon as possible and prior to the 

return of the Receiver’s motion, which raises many factual issues that are only relevant to 

MI and the Receiver.  

5. On this case conference, MI seeks to timetable a two-day hearing to first deal with the legal 

question on the interpretation of Paragraph 17. In particular, MI seeks a motion for a 

determination of a point of law:  

a. What is the meaning of Paragraph 17 of the Receivership Order? Does it require 

the Receiver to pay suppliers to the Project in accordance with “normal payment 

practices”, meaning in accordance with the historical payment practices of the 

Project or can the Receiver unilaterally decide the quantum of payment?; and  
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b. If Paragraph 17 requires the Receiver to pay suppliers to the project in accordance 

with “normal” or historical payment practices undisputedly in place prior to and at 

the time of the receivership, is the Receiver entitled to set off the Project’s unproven 

pre-receivership claims to reduce or eliminate the payments owing pursuant to 

Paragraph 17, i.e. is pre-post compensation prohibited?  

6. The interpretation of Paragraph 17 is a preliminary issue that should be first determined by 

the Court prior to hearing the remaining issues contained in the Receiver’s cross-motion. 

MI submits that this determination of a point of law is akin to a motion under Rule 

21.01(1)(1):  

21.01 (1) A party may move before a judge, 

(a) for the determination, before trial, of a question of law raised by a pleading in 
an action where the determination of the question may dispose of all or part of the 
action, substantially shorten the trial or result in a substantial saving of costs;  

7. The determination of what Paragraph 17 means is raised by the pleadings in this 

proceeding. If the interpretation of Paragraph 17 sought by MI finds favour with the Court, 

then a substantial lis between the parties will be determined and obviate the need to 

determine many factual issues raised by the Receiver, and avoid MI delivering voluminous 

responding materials. The hearing will be shortened and a substantial savings of costs pre-

hearing achieved.  

8. If MI needs time to prepare an evidentiary response to the Receiver’s motion other 

suppliers to the Project are delayed having their entitlement determined based on the 

meaning of Paragraph 17. The meaning of Paragraph 17 should be dealt with prior to 

responding to and hearing the remaining issues in the Receiver’s cross-motion because this 

preliminary issue also impacts other suppliers in addition to MI, such as Gamma.   

9. If MI is right on its interpretation of Paragraph 17, the Receiver is required to pay post-

filing obligations and is not entitled to set-off claims it may have with alleged pre-filing 

MI liabilities. Resort to the procedure contemplated by Rule 21.01(1)(a) in the 

circumstances of pre-filing claims, which are factually intensive and not amenable to 

summary trial, achieves judicial economy. Proceeding with the determination of this 
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preliminary issue on the meaning of Paragraph 17 will permit an expeditious resolution to 

the payment of post-filing obligations. It will save time, money and resources, not just for 

the Project, but for the suppliers of the Project.  

The Interpretation of Paragraph 17 

10. The Receiver has brought a cross-motion, which provides a position that requires the 

interpretation of Paragraph 17. MI has taken the position that Paragraph 17 requires the 

Receiver make payments based on “normal payment practices”, which means to continue 

to pay MI Payment Practices, as defined in the Receiver’s Fifth Report in paragraph 2.4. 

11. In its Fifth Report, the Receiver disagreed with MI’s position and is of the view that 

Paragraph 17: 

a. identifies a group of person’s specifically all Persons having oral or written 

agreements with the Debtors for the supply of goods and/or services to the Debtors 

and/or the Project (paragraph 7.27(i)); 

b. imposes a prohibition on those persons, specifically a prohibition on discontinuing, 

altering, interfering with or terminating the supply of such goods or services as may 

be required by the Receiver (paragraph 7.27(ii)); 

c. requires that “normal prices or charges” for the goods or services provided by paid 

to such persons as a condition to the Receiver enforcing this prohibition (paragraph 

7.27(iii)); and 

d. allows the Receiver to “determine” such normal prices or charges and to pay them 

in accordance with “normal payment practices of the Debtors”, a new agreement or 

a Court order (paragraph 7.27(iv)). 

12. The Receiver argues that MI was overpaid relative to the amounts that it was entitled to 

receive under its contracts and was in excess of the value of the services it provided and 

that nothing further is owed to MI.1 This position by the Receiver is factually wrong, but 

 
1 Receiver’s Notice of Cross-Motion at para 30. 
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should be the subject of the Receiver’s motion against MI. When the Receiver reached its 

conclusion, its recourse under the Receivership Order was to terminate MI, not deny 

payments to MI, which are required to be paid by Paragraph 17. 

13. MI’s claim in the Payment Motion is for time-based labour rates and a 5% construction 

management fee, which were always charged and paid for by the Project. The only time 

the Project did not pay a 5% construction management fee was from December 2019 to 

April 2021, when the construction management fee was reduced to 3.5% as a result of an 

agreement between the beneficial owners. In April 2021, MI was paid a retroactive 

payment so that the Project had always paid a 5% construction management fee. During 

the period of time that Clark Construction Management was involved in the Project (from 

approximately 2014 to October 2020), Clark was paid a 1.5% construction management 

fee as part of the Project’s total liability to pay a construction management fee (whether 

3.5% or 5%).  All payments were approved by the Senior Secured Lender. The 

Receiver does not dispute what MI was historically paid for time-based labour rates and 

construction management fees for approximately 9 years of the Project prior to the 

Receivership.  

14. The Receiver is clearly factually wrong to contend that there is no contractual entitlement 

to the 5% construction management fee. The 2021 Control Agreement entered into by the 

beneficial owners of the Project, clearly and unequivocally entitles MI to the 5% 

construction management fee. The Control Agreement is attached at Tab 1. It specifically 

states that MI “shall” be paid a 5% construction management fee and that to the extent MI 

was ever paid less than a 5% construction management fee that it be paid an amount 

retroactive to make up this shortfall.   Paragraph 6 of the Receivership Order directs the 

Receiver to pay an amount to MI, which includes a 5% construction management fee.    

15. To be clear, there is no dispute as to what MI was historically paid. The Receiver’s motion 

seeks to reach back and claim that the payments MI was paid, which were approved by the 

Senior Secured Lender, its administrative agent, Altus and (the vast majority) by Coco, the 

other beneficial owner, should never have been paid. The determination of the point of law 

will determine whether the language in paragraph 17 is operant and MI must be paid by 
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the Receiver what it was always paid for the approximate 9 years before the Receivership 

Order until MI was terminated, or whether the Receiver has the power to trump the 

language of Paragraph 17 and pay MI (and other suppliers) whatever it decides.  

16. If the Receiver is correct on its interpretation of Paragraph 17 there will be an explosion of 

post-receivership litigation. The timely determination of the meaning of paragraph 17 is 

pressing and will have a significant impact upon MI’s response to the Receiver’s claims. 

MI submits that Paragraph 17 cannot permit the Receiver to “determine such normal 

prices”, let alone seek to set-off the payment obligations required by Paragraph 17.  

17. It would be grossly unfair to permit a Receiver to decide, that pursuant to Paragraph 17, 

MI, or any other supplier of services to the Project, was required to continue to supply 

services and could later decide after the supplier has provided services that the Receiver 

has since determined MI was overpaid and will only pay different prices in accordance 

with what the Receiver believes to be reasonable.  

18. This poses a significant threat to the viability of receiverships in Canada. The model order 

is reasonably understood as ‘handcuffing’ suppliers to projects that enter receiverships with 

the goal of maintaining a status quo while the Receiver does its work to maximize value 

for the stakeholders. Permitting an ad hoc determination of whether the payments 

historically made to suppliers should have been made or should continue to be made 

without disclaiming the underlying agreement is grossly unfair to those who have been 

ordered and bound to continue to provide work to the Project.  

19. The Receiver also claims that Paragraph 17 does not impose an independent payment 

obligation of any kind on the Receiver.2 This is a new and unique point of law, for which 

MI seeks a determination before it must respond to the many complex factual issues raised 

by the Receiver’s motion. The Receiver claims that the MI Payment Practices were not 

commercially reasonable and that it therefore paid MI on a different basis. If MI was not 

 
2 Receiver’s Notice of Cross-Motion at para 15. 
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prepared to work on the Project in exchange for these payments, the Receiver argues, it 

could have withdrawn its services.3 

20. The Receiver’s position effectively creates a rule, not written in Paragraph 17, granting it 

authority to unilaterally amend a contract with a supplier and places the onus on the 

supplier to terminate the contract. It should not be up to the Receiver to decide what should 

be paid and who should be paid contrary to what is specified in Paragraph 17.  

21. The plain and ordinary language of paragraph 17 requires the Receiver to pay what the 

supplier was paid in the past in accordance with the project’s normal payment practices, 

rather than a set-off amount or what the Receiver determines is “commercially reasonable”. 

In other words, the default position should be that a supplier is paid what they were paid in 

the past prior to the Receivership. If the Receiver does not agree with such payment terms 

under the contract, the Receiver has the authority to terminate the contract. However, the 

Receiver must pay in accordance with normal payment practices until the supplier is 

terminated or if the amended price is agreed upon with the supplier. 

22. The rule should not be that a customer may continue to benefit from a supplier’s services 

and later decide after the fact that the amounts owing are not reasonable and decide not to 

pay what is owed under the contract. The same applies to a receivership. The Receiver does 

not have rights that are greater than the debtor and does not have the power to unilaterally 

amend a contract. 

23. If Paragraph 17 grants the Receiver the authority to unilaterally amend a contract or ignore 

historical payment practice and to determine what constitutes normal payment practices, 

then the supplier should be able to terminate the contract and be paid what is owed under 

the contract until termination and/or learning of such new price. A set-off would be unfair, 

especially a set-off claim that necessarily requires an intensive evidentiary record, in 

contrast to a motion for payment pursuant to paragraph 17, for which there are no 

significant facts in dispute  

 
3 Receiver’s Notice of Cross-Motion at para 16. 
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24. The Receiver also claims that under Paragraph 17 a party that is not paid based on normal 

payment practices, a new agreement, or a Court Order is not refrained from discontinuing, 

altering, interfering with or terminating the supply of such goods and services as may be 

required by the Receiver.”4 This too represents a new frontier for the interpretation of the 

language in the Model Order.  

25. Suppliers of services to the Project understand that they are bound to continue to provide 

services to the Project. This was the understanding of this Court when the Receivership 

was granted, as Justice Osborne held in paragraph 62 of the Endorsement granting the 

Receivership:  

[T]he draft receivership order contemplates certain protections being extended to 

the Developer as set out in the motion materials. These include, for example, a 

limited stay, and an order that any supplier be restrained from discontinuing goods 

or services during the receivership provided that, with respect to post-filing 

supplied, the Developer continues to pay for those goods or services. 

26. This was also the understanding of the Senior Secured Lender at the time of the 

Receivership, as they correctly wrote in paragraphs 76  and 79 of their factum for the return 

of the receivership application:  

76. The Appointment Order extends certain protections to the Developer. First, 
any Person having an agreement with, or a statutory or regulatory mandate for the 
supply of goods or services to, the Developer (solely in its capacity as Developer 
of the Project) are restrained from discontinuing or terminating the supply of 
goods and/or services during the receivership provided that, with respect to post-
filing supply, the Developer continues to pay for those goods and/or services in 
the ordinary course.  Additionally, the Developer is protected by a limited stay of 
all rights and remedies affecting the Project or the Developer’s performance of its 
obligations in respect of the Project.  

79. The requested relief is appropriately circumscribed to facilitate the proposed 
Receiver’s oversight of the development and continued construction of the Project. 
If granted, such relief will ensure that the Developer’s ability to continue with the 
Project is not undermined by disruption in current contractual relationships, 
potential litigation or a failure to obtain or maintain necessary Financial 
Assurances. It is consistent with the overall objective of ensuring that the Receiver 

 
4 Receiver’s Fifth Report at para 7.28. 
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has a meaningful opportunity to determine how best to maximize value for the 
Project for the benefit of all stakeholders.  

27. There needs to be a clear rule that confirms the Receiver’s role and a supplier’s role under 

Paragraph 17. A supplier should not suffer where they follow a receivership order, which 

states they are prevented from discontinuing the supply of services, with the risk that a 

Receiver may later decide that such payments are unreasonable and not considered “normal 

prices” and later be told that they could have discontinued providing services. 

28. It would be unfair for a Receiver to require a supplier to supply services and later decide 

that they have the Court behind them and have the power to decide whether the payments 

are reasonable or not after the services are supplied.  

29. If it is established that the Receiver may decide that the payment practices are not 

reasonable, then the Receiver’s decision to pay different amounts than what is under the 

contract should make this apparent to the supplier. If the supplier disagrees with the 

Receiver’s proposed payments, then the supplier may terminate the agreement. However, 

the supplier should be paid pursuant to the terms of the contract until the contract is 

terminated. 

30. The court established a rule that when a supplier performs services, as required by 

Paragraph 17, then the Receiver must pay an amount equal to the normal payment practices 

for the project. The alternative is anarchy and confusion. As Justice Osborne held in 

granting the Receivership, these protections are necessary to avoid the Project being 

“undermined by disruption of current contractual relationships or potential litigation”. The 

Receiver’s approach and interpretation of Paragraph 17 creates uncertainty as to whether 

and when a supplier should continue or terminate services. This raises the question as to 

whether suppliers should retain counsel early on in a receivership to understand their rights 

and seek advice. This is costly and unnecessary. It will result in a wave of suppliers seeking 

to terminate their contracts at the beginning of receiverships, there will be no ability to 

maintain the status quo, value for stakeholders will be lost and projects will suffer 

inevitable delays and consequent costs.  
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31. The Receiver’s position imposes a requirement that every supplier must go to court if they 

do not get paid what they think they should be paid and request that they no longer provide 

its services. It is costly to go to court and expend court time and resources for a supplier to 

be required to get permission to terminate its services. 

32.  If a receiver is entitled to decide not to pay a supplier of services, despite clear language 

in the receivership order requiring payment for the supply of those services, then suppliers 

will be left in the untenable position of being forced to work by court order with no 

corresponding requirement that they be paid. This is a dangerous precedent that will have 

significant impact upon the conduct of construction projects throughout Canada, especially 

now in an environment of high interest rates, low demand for real estate and a growing 

number of projects being placed into receivership. The Receiver’s conduct in this 

proceeding should give anyone currently providing services to the Project pause, as they 

too may be subject to non-payment contrary to the Appointment Order.  

33. Finally, MI’s request to schedule a motion to deal with the issue on the interpretation of 

Paragraph 17 raises significant issues for the conduct of receiverships in Canada and should 

be addressed expeditiously. As discussed in this Aide Memoire, there are many other 

claims in the Receiver’s Fifth Report and its cross-motion materials, which will take time 

for MI to address and respond to and may require a full trial. Paragraph 17 is an important 

issue and should be dealt with as soon as possible, rather than waiting for MI’s response to 

the remainder of the Receiver’s claims and after weeks of trial. 

34. In the alternative, if MI’s request to schedule a motion to determine a point of law is not 

granted, MI seeks production of the following from the Receiver on a confidential basis:  

a. Detailed cost data for the Project, including identification of what has been paid to 

Skygrid, subcontracts and any development charges for the Project;  

b. Documentation to establish the current status of construction for both the exterior 

and interior of the building;  

c. The quantity survey reports (if any) since the disclaimer of MI’s contract;  
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d. The daily log reports of Skygrid; 

e. Updated costs to complete estimates (since the disclaimer of MI’s contract); and 

f. Updated completion schedule (since the disclaimer of MI’s contract).  

35. Further to the Reasons of Justice Osborne, dated August 9, 2024, the Receiver produced to 

MI limited information on the costs paid to Skygrid. This information is effectively useless 

and does not permit MI to assess the efficiency or effectiveness of Skygrid.  

36. The Receiver alleges that Skygrid’s performance as general contractor to the Project 

establishes, in part, that MI has been overpaid. If MI is to prepare a full evidentiary record 

in response to the Receiver’s motion, this information should be produced immediately. 

MI does not have access to this information which is relevant to the Receiver’s allegations 

concerning the quality of services provided by MI to the Project and the quality of the 

services provided by Skygrid. MI is not participating in the SISP. MI undertakes to 

maintain the information and documentation on a confidential basis.  

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 12th day of November, 2024. 
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