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This is the 1st affidavit
of Wen-Shih Yang in this case
and was made on March 22, 2022

No. S1813807
Vancouver Registry

] THE SUPREME COURT OF BRITISH COLUMBIA

? IN BANKRUPTCY AND INSOLVENCY
IN THE MATTER OF THE PART XIlIl OF THE
ﬁNKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, C. B-6,
AS AMENDED

AND

IN THE MATTER OF THE MASAHIKO NISHIYAMA
BANKRUPT UNDER THE LAWS OF JAPAN

AFFIDAVIT

I, Wen-Shih Yang, Legal Administrative Assistant of 2800 Park Place, 666 Burrard
Street, Vancouver, British Columbia, SWEAR THAT:

1. I am a legal administrative assistant employed by DLA Piper (Canada) LLP, solicitors for
the Receiver and Trustee in this action, and therefore have personal knowledge of the
matters herein after deposed, except where stated to be based on information and
believe, and where so stated | do verily believe the same to be true.

2. Unless otherwise indicated, in this Affidavit | have used the same definitions as used in
the Notice of Application of the Trustee and the Receiver, to be filed with this Affidavit.

3. Attached hereto and marked as Exhibit “A” is a true copy of the Canadian Bankruptcy
Order, dated December 21, 2018, recognizing the Japanese Bankruptcy Proceedings as
the foreign main proceedings, and Hiroshi Morimoto (the “Trustee”) as the trustee over
the bankruptcy estate of Masahiko Nishiyama (“Nishiyama”) in Japan.

4, Attached hereto and marked as Exhibit “B” is a true copy of the order appointing the
Receiver, dated February 14, 2019.
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Attached hereto and marked as Exhibit “C” is a true copy of the Corporate Veil Order, -

dated July 19, 2019, ordering that the assets and property of Sun Moon Management
Ltd. represent property of Nishiyama.

Attached hereto and marked as Exhibit “D” is a true copy of the Notice of Application
filed by Nishiyama and Hatsumi Kinoshita (“Kinoshita”) on October 9, 2019 (the
“October Application”).

Attached hereto and marked as Exhibit “E” is a true copy of the Application Response
filed by the Trustee and the Receiver on November 1, 2019. -

Attached hereto and marked as Exhibit “F” is a true copy of the Notice of Application
filed by Nishiyama and Kinoshita on November 5, 2019 (the “November Application”).

Attached hereto and marked as Exhibit “G” is a true copy of the transcript of

- proceedings before the Honourable Justice Voith on January 13, 2020.

Attached hereto and marked as Exhibit “H” is a true copy of the Notice of Application
filed by the Alvarez & Marsal Canada Inc. (the “Receiver”) and the Trustee on February
12, 2020, and set for hearing on February 24, 2020.

Attached hereto and marked as Exhibit “1” is a true copy of the Application Response of
Kinoshita dated February 18, 2020.

Attached hereto and marked as Exhibit “J” is < . “fthe Ar- Response
filed by Nishiyama on February 19, 2020

Attached hereto and r =4 as Exhibit “K” is a true copy of the S. e Oru.i, approving
the sale of the Con~ dated February 24, 2020.

A deee ood Me ipt of the

pioceedings before the Honi. .. _sie Justice Voiin, dated March 10, cu_u.

Attached hereto and marked as Exhibit “M” is a true copy of the Reasons for Judgment
~F stice Voith, dated March 27, 2020.

Attached hereto and r -~ as Fxhibit “N” is a true copy of the Notice of A-neal, filed
by Nishiyama on Marc
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17.  Attached hereto and marked as Exhibit “O” is a true copy of the Notice of
Abandonment of Appeal or Settlement, filed by Nishiyama on July 7, 2020.

18. Attached hereto and marked as Exhibit “P” is a true copy of the decision of the 4™ Civil
Division of the Kyoto District Court, dated April 13, 2021.

19.  Attached hereto and marked as Exhibit “Q” is a true copy of the decision of the 4% Civil
Division of the Kyoto District Court, dated April 13, 2021, translated into English.

SWORN BEFORE ME at Vancouver, British

mmissioner for taking Affidavits for
itish Columbia.

)
)
)
)
)
)

WEK-SHIH YANG ﬂ

JEFFREY BRADSHAW
Barrister & Solicitor
DLA Piper (Canada) LLP
666 Burrard Street, Suite 2800
Vancouver, BC V6C 227
604.643.2941

CAN: 37454252.3
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This is Exhibit “A” referred to in the Affidavit of
Wen-Shih Yang sworn before me at
\onconer , British Columbia,

on this the 22 day of _Mauch , 2022,

~—

AC isSioner for taking Affidavits for
ifish Columbia

CAN: 34491303.1
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Vancouver Registry
ENTERED

IN-THE SUPREME COURT OF BRITISH COLUMBIA
IN BANKRUPTCY AND INSOLVENCY

IN THE MATTER OF THE PART Xill OF THE
BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, C. B-6,
' AS AMENDED

AND

IN THE MATTER OF MASAHIKO NISHIYAMA,
BANKRUPT UNDER THE LAWS OF JAPAN

ORDER MADE AFTER APPLICATION

BEFORE "TH& WONou 2P LTE )  FRIDAY, THE 2157 DAY
JvSUcE MMSoN VILLE ; OF DECEMBER , 2018

ON THE WITHOUT NOTICE APPLICATION of Hiroshi Morimoto (the “Trustee”), coming
on for hearing before me at 800 Smithe Street, Vancouver, BC on December-21, 2018: AND ON
HEARING Colin D. Brousson, counsel for the Trustee; AND UPON READING the Pleadings
filed to date;

THIS COURT ORDERS AND DECLARES that:

Recognition of the Japan Proceeding

1. those certain proceedings pursuant the Bankruptcy Act of Japan, undertaken in the
Kyoto District Court‘against Masahiko Nishiyama, under case number 2016 (fu) 104,
filing date February 10, 2016 (the "Foreign Proceedings”), are hereby recognized by
this Court as a foreign main proceeding pursuant to sections 269 and 270 the
Bankruptcy and Insolvency Act (“BIA”);

Application
2. Hiroshi Morimoto is hereby recognized by this Court as the foreign representative in

respect of the Foreign Proceedings;

V43403\WVAN_LAVW 2880060\1
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3. Hiroshi Morimoto is at liberty to commence legal proceedings in Canada on behalf of the
estate of Mashiko Nishiyama;

Stay of Proceedings

4, Pursuant to B/IA s. 271, no person shall commence or continue any action, execution, or

other proceedings concerning the property, debts, liabilities or obligations of Masahiko
Nishiyama, save and except:

(@)  the Resolution and Collection Corporation in Supreme Court of British Columbia
Action No. $162298, Vancouver Registry; and

(b) The Owners, Strata Plan BCS4016 in Supreme Court of British Columbia Action
No. 51810083, Vancouver Registry;

Liberty to Apply

5. Hiroshi Morimoto is at liberty to apply for such further relief or assistance from the Court
as m-o 1, including but not limited to relief under Part XliI of the BJA: and

Service

6. Service on the debtor Masahiko Nishiyama shall be deemed effective through
compliance with BIA s. 276(b), containing the information set out in BIA Rule 138, and

by mailing a copy of this Order to the attention of Masahiko Nishiyama at the address, of
Ohaza-Zengi 1038-1, Shimoichi-chr Ynshinna.qun, Nara.’

THE F™ NTTO
Fr INSENT:

A//k — i

;for Mirozhi Morimoto, Trugte

Cou
@n D. Brousson

[

o

V43403\WVAN_LAWA 2880060\1
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No. .
Vancouver Registry (

IN THE SUPREME COURT OF BRITISH COLUMBIA
IN BANKRUPTCY AND INSOLVENCY

IN THE MATTER OF THE PART XIIl OF THE
BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985,
C. B-6, AS AMENDED

AND

IN THE MATTER OF MASAHIKO NISHIYAMA,
BANKRUPT UNDER THE LAWS OF JAPAN

ORDER (

GOWLING WLG (Canada) LLP
Barristers & Solicitors
Suite 2300, 550 Burrard Street
Vancouver, BC V6C 2B5

Tel. No. 604.683.6498
Fax No. 604.683.3558
File No. V49403 JDB/msh

V49403\VAN_L AW\ 288006011
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This is Exhibit “B” referred to in the Affidavit of
Wen-Shih Yang sworn before me at
\oncoovec , British Columbia,

on this the 22 day of _Mauth , 2022.

A Commissi r aking Affidavits for
itish Columbia

CAN: 34491303.1
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SUPREME COURT
OF BRITISH COLUMBIA
VANCOUVER REGISTRY No. S1813807
FEB 142019 Vancouver Registry

ENTERED
: & IN-THE SUPREME COURT OF BRITISH COLUMBIA

IN BANKRUPTCY AND INSOLVENCY

IN THE MATTER OF THE PART X!l OF THE
BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, C. B-6,
AS AMENDED

AND

IN THE MATTER OF MASAHIKO NISHIYAMA,
BANKRUPT UNDER THE LAWS OF JAPAN

ORDER MADE AFTER APPLICATION

BEFORE THE HONOURABLE : ) THURSDAY, THE 14™ DAY
)
MR. JUSTICE VOITH ' ) OF FEBRUARY, 2019

ON THE APPLICATION of. Hiroshi Morimoto, Foreign Representative in these
proceedings (the “Trustee”) for an Order pursuant to Section 272(1) of the Bankruptcy and
Insolvency Act, R.S.C. 1985, c. B-3, as amended (the “BIA™) appointing Alvarez & Marsal
Canada Inc. as Receiver (in such capacity, the “‘Receiver”) without security, of all or any of the
assets, undertakings and property in Canada of Masahiko Nishiyama (the “Debtor”), comihg on
for hearing this day at Vancouver, British Columbia.

AND ON READING the Affidavits #1 and #2 of Hiroshi Morimoto swomn December 20,
2018 and February 6, 2019 reépectively and the consent of Alvarez & Marsal Canada Inc. to act
as the Receiver; AND ON HEARING Colin D. Brousson, Counsel for the Applicant and other
counsel as listed on Schedule “A” hereto, and no one else appearing, although duly served.

THIS COURT ORDERS AND DECLARES that:

V49403\VAN_LAWA 2902213\18
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APPOINTMENT

1. - Pursuant to Section 272(1) of the BIA Alvarez & Marsal Canada Inc. is appointed
Receiver, without security, of all or any of the assets, undertakings and property legaily
or beneficially owned by the Debtor in Canada, including all proceeds (the ‘Property”).

2. The term of this appointment shall continue until further order of this Court.

RECEIVER'S POWERS

3. The Receiver is empowered and authorized, but not obligated, to act at once in respect -
of the Property and, without in any way limiting the generality of the foregoing, to do any
of the following where the Receiver and the Trustee consider it necessary or desirable:

(@)

(©)

to take possession of and exercise control over the Property and any and all
receipts and disbursements arising out of or from the Property, including, but not
limited to the contents of the safety deposit box of the Debtor located at the
Royal Bank of Canada, Transit 10, Royal Centre, 1025 West Georgxa Street,
Vancouver, BC, V6E 3N9 (the *SDB") notwnthstandmg an order made November
30, 2018 in connection with the SDB in an action commenced by The Resolutxon
and Collection Corporation (‘RCC") against the Debtor in the Vancouver Registry
of this Court, Action No. S152298 (the "RCC Action”);

to srotect the Property, or any part or parts thereof,

g, but not limited to, changing locks and security codes, relocation of

serty, engaging independent security personnel, taking physical inventories
and placing insurance coverage;

o apora! agents, experts, auditors, accountants,
m time tn 1 whatever
ary basis, w - se of the

Receivers powers and duties (including but not limitec we engagement of
independent legal counsel to review all Records (as defined below) for solicitor
client privilege), including, without limitation, those conferred by this Order;

VA9403\VAN_LAW\ 2502213\1B
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to purchase or lease such any equipment, supplies, premises or other assets to
receive, preserve and protect the Property, or any part or parts thereof;

to receive and collect all monies and accounts now owed or hereafter owing to
the Debtor and to exercise all remedies of the Debtor in collecting these
amounts, including, without limitation, enforcement of any security held by the
Debtor;

to execute, assign, issue and endorse documents of whatever nature in respect
of any of the Property, whether in the Receiver's name or in the name and on
behalf of the Debtor, for any purpose pursuant to this Order;

to market any or all of the Property, inciuding advertising and soliciting offers in
respect of the Property or any part or parts thereof and negotiating such terms

. and conditions of sale as the Receiver considers appropriate;

to sell, convey, transfer, lease or assign the Property or any part or parts thereof
and in each such case notice under Section 59(10) of the Personal Property
Security Act, R.S.B.C. 1996, c. 359 shall not be required,

to apply for any vesting order or other orders necessary to convey the Property
or any part or parts thereof to a purchaser or purchasers, free and clear of any
liens or encumbrances;

to report to, meet with and discuss with such affected Persons (as defined below)
as the Receiver considers appropriate on all matters relating to the Property and
the receivership, and to share information, subject to confidentiality terms as the
Receiver considers appropriate and as permitted by law;

to register a copy of this Order and any other Orders in respect of the Property
against title to any of the Property:

to exercise any shareholder, partnership, joint venture or other rights which the
Debtor may have; and

V49403\WVAN_LAW 2502213\18
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(m)  to take any steps reasonably incidental to the exercise of these powers or the
performance of any statutory obligations,

and in each case where the Receiver takes any such actions or steps, it shall be
exclusively authorized and empowered to do so, to the exclusion of all other Persons (as

defined below), including the Debtor, but excluding the Trustee, and without interference
from any other Person.

DUTY TO PROVIDE ACCESS AND CO-OPERATION TO THE RECEIVER

4.

Each of (i) the Debtor; (i) all of the Debtor's current and former agents, accountants,
legal counsel, and all other persons acting on its instructions or behalf; and (i) all other
individuals, firms, corporations, governmental bodies or agencies, or other entities
having notice of this Order (colleétively, “Persons” and each a “Person”) shall forthwith
advise the Receiver of the existence of any Property in such Person’s possession or
control, shall grant immediate and continued access to the Property to the Receiver, and
shall deliver all such Property (excluding Property subject to liens the validity of which is
dependent on maintaining possession) to the Receiver upon the Receiver's request.

All Persons, other thén governmental aufhorities, shall forthwith advise the Receiver of
the existence of any books, documents, securities, contracts, orders, corporate and

accon o ~v ~ther papers, records and information of any kind related to
uie Fioperty or affairs of the Debtor, and any computer programs. ~~~ suter tapes,
computer disks, or other data storage media containing - . information
(collectivelv. *"= “Records™ in that Person’s nossession or ihe Records shall
includ " rities shall
session or
controi.
Upon requast, all Persons shall provide to the Rere® ermit 2 Rece ver te make,
retain and take éway copies of the Records and 2 Recei >r unfe.ered access

to and use of accounting, computer, sofiware ai phnysical faciliies, sroviqad however

that nothing in paragraphs 4, 5 or 3 of this Order shall require the dever = Jacards, or
= aranting of - "~ Records, which may pat hs " -emw o jed to the
iting such

disciosuiw.

V49403\WVAN_LAWA 2802213\18
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7. If any Records are stored or otherwise contained on a c;:mputer or other electronic
system of information storage, whether by an independent service provider or otherwise,
all Persons in possession or control of such Records shall forthwith give unfettered
access to the Receiver for the purpose of allowing the Receiver to recover and fully copy
all of the information contained therein whether by way of printing the information or
making copies of computer disks or such other manner of retrieving and copying the
information as the Receiver in its discretion deems expedient, and shall not alter, erase
or destroy any Records without the prior written consent of the Receiver. Further, for the
purposes of this paragraph, all Persons shall provide the Receiver with all such
assistance in gaining immediate access to the information in the Records as the
Receiver may require including, without limitation, providing the. Receiver with

~ instructions on the use of any computer or other system and providing the Receiver with
any and all access codes, account names and account numbers that may be required to
gain access to the information.

8. The Receiver shall take reasonable steps to proteCt any solicitor client privilege claimed

or claimable by the Debtor with respect to any Records and, in particular, the contents of
the SDB.
9. The Receiver ‘is authorized to provide RCC with access to ‘any Records and to the

contents of the SDB that are requested by RCC, and any implied undertaking of
confidentiality of the part of the Receiver is waived in respect of the Records and to the
contents of the SDB, provided that the Receiver shall not provide any records or other
documents that are or may be subject to solicitor client privilege without further order of
the Court.

- NO PROCEEDINGS AGAINST THE RECEIVER

10. No proceeding or enforcement process in any court or tribunal (each, a “Proceeding”),
shall be commenced or continued against the Receiver except with the written consent
of the Receiver or with leave of this Court.

RECEIVER TO HOLD FUNDS

11. Al funds, monies, cheques, instruments, and other forms of payments received or
collected by the Receiver from and after the making of this Order from any source
whatsoever including, without limitation, the SDB, the sale of all or any of the Property

V49403\VAN_LAWN 2902213\1B
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and the collection of any accounts receivabie, in whoie or in part, whether in existence
on the date of this Order or hereafter coming into existence, shall be deposited into one
or more new accounts to be opened by the Receiver (the “Post-Receivership
Accounts”) and the monies standing to the credit of such Post-Receivership Accounts
from time to time, net of any disbursements provided for herein, shall be held by the
Receiver to be paid in accordance with the terms of this Order or any further order of this
Court.

PERSONAL INFORMATION

12. Pursuant to Section 7(3)(c) of the Personal Information Protection and Electronic
Documents 2 S.C. 2000, ¢. 5 or Section 18(1)(0) of the Personal Information
- Progec -, 8.B.C. 2003, c. 63, the Receiver may disclose personal information of
we. ole individuals to prospective purchasers or bidders for the Property and to their
advisors, but only to the extent desirable or required to negotiate and attempt to
complete one or more sales of the Property (each, a "Sale”). Each prospective
purchaser or bidder to whom such personal information is disclosed shall maintain and
protect the pr acy of such information and limit the use of such information to its
st the Sale, and if it does not complete a Sale, shall return all such

information to the Receiver, or in the alternative destroy all such information. The
purchaser of , i-ioperty sii-ii be entitled to continue to use the personal information

prov At A '~ *he Property purchased, in a manner which is in all material
respecis idetiie: W the prior use of such information by the Debt~r - :all return all
other personal information ¢~ tha P “ information
is d-t

4 & P E e m»%y:‘aiﬁEN =1

i3 Mothing in this Order shall renuire the Focover to occupy or to take contrel, care,

charge, possession or managemant (separaiely andlor «~e~"ialy ‘" ~-<assion") of
~ny of the Property - =imbe b - poliutant or

AREN G, deposit of a
subs. ©o o ey dsusia, provincial of ciher law relating o o protection,
‘conservation, enhancement, remediation or r=habilitation of the © or relating
to the disposal of waste or other contamination ronmental

V49403\VAN_LAWA 2902213\1B
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Legislation”), provided however that nothing herein shall exempt the Receiver from any

.duty to report or make disclosure imposed by applicable Environmental Legislation.

The Receiver shall not, as a result of this Order or anything done in pursuance of the
Receiver's duties and powers under this Order, be deemed to be in Possession of any of
the Property within the meaning of any Environmental Legislation, unless the Receiver is
actually in possession. '

Notwithstanding anything in federal or provincial law, the Receiver is not personally
liable in that position for any environmental condition that arises or environmental
damage that occurred:

(a) before the Receiver's appointment; or,

(b) after the Receiver’'s appointment, unless it is established that the condition arose
or the damage occurred as a result of the Receiver's gross negligence or wilful
misconduct. '

| Notwithstanding anything in federal or provincial Iéw, but subject to paragraph 13 of this

Order, where an order is made which has the effect of requiring the Receiver to remedy
any environmental condition or environmental damage affecting the Property, if the
Receiver complies with the BIA section 14.06(4), the Receiver is not personally liable for
the‘ failure to comply with the order and is not personally liable for any costs that are or
would be incurred by any Person in carrying out the terms of the order.

LIMITATION ON THE RECEIVER’S LIABILITY

17.

The Receiver shall incur no liability or obligation as a result of its appointment or the
carrying out the provisions of this Order, save and except:

(a)  any gross negligence or wilful misconduct on its part; or

(b) amounts in respect of obligations imposed specifically on receivers by applicable
legislation.

Nothing in this Order shall derogate from the protections afforded the Receiver by
Section 14.06 of the BIA or by any other applicable legisiation.

V49403\VAN_LAWA 2902213\1B
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RECEIVER'S ACCOUNTS

18.

19.

20.

The Receiver will be paid by the Trustee in respect of these proceedings based upon its
standard rates for fees and disbursements, whether incurred before or after the making
of this Order. The Receiver will be at liberty to apply for a charge as security for payment
of its fees and disbursements as against the Property if it sees fit to do so in the future.

The Receiver may pass its. accounts from time to time, and for this purpose the accounts
of the Receiver are referred to a judge of the Supreme Court of British Columbia and
may be heard on a summary basis, however the Receiver will not be obligated to pass
their accounts if they have been approved by the Trustge.

Prior fo the passing of its accounts, the Receiver shall be at liberty from time to time to
apply reasonable amounts, out of any monies in its hands, against its fees and
disbursements if these accounts are not already paid directly by the Trustee.

SERVICE AND NOTICE OF MATERIALS

21.

22.

23.

An order that the time for service of this Notice of Application and the materials referred

to herein pertaining to this Order and the service thereof is deemed to be good and
sufficient.

Any Person who is served with a copy of this Order and that wishes to be served with
any future application or other materials in these proceedings must provide to counsel
for each of the Receiver and the Applicant a demand for notice in the form attached as
Schedule B (the "Demand for Motice”). The Receiver and the Applicant need only
provide further notice in respect of these proceedings to Persons that have delivered a

properly comniatad = ior Notice. The failure of any Person to provide a properly
comnl-’ «id for Motoo -sleases the Receiver and the Applicant from any
A < notice in respect of these proceedings until such Person

delivers a properly completed Demand for Notice.

The Receiver shall maintain a service list identifying all parties that have delivered a
r nleted Demand =~ " '~tra (the “Service List").

V49403\WVAN_LAWA 2902213\1B
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Any interested party, including the Receiver, may serve any court materials in these
proceedings by facsimile or by emailing a PDF or other electronic copy of such materials
to the numbers or addresses, as applicable, set out on the Service List, Any interested
party, including the Receiver, may serve any court materials in these proceedings by
mail to any party on the Service List that has not provided ‘a facsimile number or email
address, and materials delivered by mail shall be deemed received five (5) days after
mailing.

GENERAL

25.

26.

27.

28.

29. .

Any interested party may apply to this Court to vary or amend this Order on not less than
seven (7) clear business days’ notice to the Service List and to any other party who may
be affected by the variation or amendment, or upon such other notice, if any, as this
Court may order.

The Receiver may from time to time apply to this Court for advice and directions in the
discharge of its powers and duties hereunder.

This Court requests the aid, recognition and assistance of any court, tribunal, regulatory
or administrative body having jurisdiction, wherever located, to give effect to this Order

and to assist the Receiver and its agents in carrying out the terms of this Order. All such

courts, tribunals and regulatory and administrative bodies are respectfully requested to
make such orders and to provide such assistance to the Receiver, as an officer of this
Court, as may be necessary or desirable to give effect to this Order or to assist the
Receiver and its agents in carrying out the terms of this Order.

The requirements for the Receiver to file accounts pursuant to Supreme Court Rule 10-
2(4) is hereby waived.

Nothing in this Order affects the ability of The Owners, Strata Plan BCS4016 to continue
its proceedings in this Court, Vancouver Registry Action No.S1810083.

V49403\WVAN_LAWA 2902213\1B
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30.  Nothing in this Order affects the ability of RCC to continue its proceedings in the RCC
Action. ‘

PARTIES APPROVE THE FORM OF THIS ORDER AND CONSENT TO
RDERS, IF ANY, THAT ARE INDICATED ABOVE AS BEING BY CONSENT:

Hiroshi Mofrimoto, Trustee
réusson

BY THE COURT@ d‘,ﬁ\] \-Mp A

REGISTRAR

\\[W

V49403\VAN_LAWA 2902213\1B
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Schedule “A”
COUNSEL LIST
Name of Counsel Representing:
Robert W. Richardson Resolution and Collection Corporation Tokyo

V49403\VAN_LAWA 2902213\1B
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Schedule “B”
Demand for Notice

TO: Hiroshi Morimoto, Trustee and Foreign Representative
c¢/o Gowling WLG (Canada) LLP
Aftention: Colin D. Brousson
Email: colin.brousson@gowlingwig.com

AND TO: Alvarez & Marsal Canada Inc.
c/o Alvarez & Marsal Canada Inc.
Attention: Anthony Tillman
Email: atilman@alvarezandmarsal.com

Re: In the matter of the Receivership of Masahiko Nishiyama in Supreme Court of
British Columbia Action No. S181 3807, Vancouver Registry

| hereby request that notice of all further proceedings in the above Receivership be sent to me
in the following manner:

1. By email, at the following address (or addresses):

OR

2. By facsimile, at the following facsimile number (or numbers):

OR

3. By mail, at the follow:

Name of Creditor:

Name of Counsel (if any):

Craditor's Contact Address:

Lisdiloi - wuiitact none Numoer:

V49403\WVAN_LAWA 2902213\1B



No. 51813807
Vancouver Registry

IN THE SUPREME COURT OF BRITISH COLUbMBIA ’
IN BANKRUPTCY AND INSOLVENCY

IN THE MATTER OF THE PART Xill OF THE
BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985,
C. B-6, AS AMENDED

AND

IN THE MATTER OF MASAHIKO NISHIYAMA,
BANKRUPT UNDER THE LAWS OF JAPAN

RECEIVERSHIP ORDER

GOWLING WLG (Canada) LLP
Barristers & Solicitors
Suite 2300, 550 Burrard Street
Vancouver, BC V6C 2B5

Tel. No. 604.683.6498
Fax No. 604.683.3558
File No. V49403 JDB/msh

V49403\WVAN_LAWA 2902213\1B
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This is Exhibit “C” referred to in the Affidavit of
Wen-Shih Yang sworn before me at
\Jancow e , British Columbia,

on this the 22~ day of _ Mewch , 2022,

fitish Columbia
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No. S-1813807
SUPREME COURT : A .
OF BRITISH COLUMBIA Vancouver Registry
VANCOUVER REGISTRY
IN THE SUPREME COURT OF BRITISH COLUMBIA
JUL 1Y 2019 _ IN BANKRUPTCY AND INSOLVENCY

ENTEREDR

IN THE MATTER OF THE PART XIll OF THE
ANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, C. B-6,

AS AMENDED
AND

IN THE MATTER OF MASAHIKO NISHIYAMA,
BANKRUPT UNDER THE LAWS OF JAPAN

ORDER MADE AFTER APPLICATION

BEFORE THE HONOURABLE ) FRIDAY, THE 19™ DAY

-

MR. JUSTICE VOITH ) OF JULY, 2019

ON THE APPLICATION of Hiroshi Morimoto (the *Trustee”), coming on for hearing

- before me this day, at 800 Smithe Street, Vancouver, BC, AND ON HEARING Colin D.
Brousson, counsel for the Trustee; and those other counsel listed on Schedule “A” hereto; and

‘no one else appearing although duly served; AND UPON READING the Pleadings filed to date;

THIS COURT DECLARES THAT:

1. All assets and property of Sun Moon Management Ltd. represent Property, as defined in
the Order of this Court, made on December 21, 2018, in these proceedings (the
‘Receivership Order”), of Masahiko Nishiyama;

2. A Mercedes S550 vehicle, VIN. WDDNGB8GB0AA343089, registered to Hatsumi
Nakajima (the “Mercedes") is the Property of Masahiko Nishiyama;

3. Under the terms of the Receivership Order, Alvarez & Marsal Canada Inc., in its capacity
as the Court appointed receiver over all of the assets, undertakings and property owned
or beneficially owned by Masahiko Nishiyama in Canada (the ‘Receiver”) in empowered
to:

V49403\WAN_LAW\ 3112262\1




(a)

(b)
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take possession of the Condo and the Mercedes and will become the custodian
of the keys to the Condo and the Mercedes; and

market and sell the Condo and the Mercedes under the terms of the
Receivership Order:;

4, The Receiver is a proper applicant for the purposes of s. 284 of the Land Title Act,
R.S.B.C. 1996, c. 250.

AND THIS COURT ORDERS THAT:

5. The Land Title Office be directed to register this Order pursuant to s. 284 of the Land
Title Act, R.S.B.C. 1996, c. 250, against title to the lands legally described as:

Parcel Identifier: 028-447-263

Strata Lot 254 District Lot 185 Group 1 New Westminster District
Strata Plan BCS4016

Together with an interest in the Common Property in Proportion to
the Unit Entittement of the Strata Lot as Shown on Form V.

located at civic address #4102 - 1028 Barclay Street, Vancouver,
British Columbia (the “Condo”);

6. Upon payment to the Strata of its pay-out amount, the Strata's lien registered against

title to the Condo, bearing #CA6608683 will be discharged;

7. The ReceiVer. on notice to the Application Respondents, and by posting on the
Receiver's website https://www.alvarezandmarsal.com/nishiyama within- three (3) days

of this Order being made, shall conduct a claim pracess for personal property located in
the Condo or the Mercedes (the “Personal Belongings"), whereby:

(@)

(b)

()

(d)

any person may file a proof of claim (property) with the Receiver concerning
ownership of their Personal Belongings within 30 days of the making of this

" Order.

subject to approval of the Receiver of such claims, these parties will have 30
days to recover these Personal Belongings; '

in the event of a dispute over ownership as between the claimants or the
Receiver of any claimed Personal Belongings then that matter should be referred
to Court; and ‘

in the event there are no claims made, or no collection of the Personal
Belongings within the 30 days following a claim being accepted, then the
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Receiver can sell, dispose, or donate, all remaining personal property located in
the Condo without recourse,

Conflict Between Orders

8. To the extent there is conflict between the terms of this Order and any orders made
previously in either the proceeding initiated by The Owners, Strata Plan BCS4016 (the
“Strata”) in Supreme Court of British Columbia, bearing Action No. $1810083,
Vancouver Registry (the “Strata Foreclosure Action”) or proceedings initiated by the
Resolution and Collection' Corporation (*RCC") in Supreme Court of British Columbia
bearing Action No. S1 62298, Vancouver Registry; (the “RCC Action”), the terms of this
Order shall govern, however, for clarity:

(a) where there is no such conflict, all orders made in the Strata Foreclosure Action
or the RCC Action will remain in full force and effect:

(b) the order made in the RCC Action and dated September 18, 2018, and
registered on title to the Condo on September 19, 2018, bearing #CA7073370
(the “Injunction Order”), will continue to be registered on title to the Condo until
further order of this Court or RCC's consent to discharge the Injunction Order:
and ’

(c) the Certificate of Pending Litigation, bearing #CA7071734 (the "CPL") will
continue to be registered on title to the Condo until further order of this Court or
such time as the Strata Foreclosure Action is discontinued by agreement of the
Strata, RCC and the Receiver.

Service

9. Service of this Order on Masahiko Nishiyama shall be deemed effective by mailing a

copy of this Order to the attention of Masahiko Nishiyama at the address, of 13-36
Showa-cho, Otsu city, Shiga; and 1038-1 Oaza Zengi, Shimoichi-cho, Yoshino-gun,
Nara.
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10. Endorsement of this Order by counsel appearing on this applicatién is hereby dispensed

QR s

REGISTRAR
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SCHEDULE “A”
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No. 51813807
Vancouver Registry

IN THE SUPREME COURT OF BRITISH COLUMBIA
IN BANKRUPTCY AND INSOLVENCY

IN THE MATTER OF THE PART XlIl OF THE
BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985,
C. B-6, AS AMENDED

AND

IN THE MATTER OF MASAHIKO NISHIYAMA,
BANKRUPT UNDER THE LAWS OF JAPAN

ORDER

GOWLING WLG (Canada) LLP
Barristers & Solicitors
Suite 2300, 550 Burrard Street
Vancouver, BC V6C 285

Tel. No. 604.683.6498
Fax No. 604.683.3558

File No. V49403 JDB/msh
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This is Exhibit “D” referred to in the Affidavit of
Wen-Shih Yang sworn before me at

Nowcoyver , British Columbia,
on this the 22 day of Mcych , 2022,

ISSIoner for taking Affidavits for
British Columbia

CAN: 34491303.1
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N INITHE § UPREME COURT OF BRITISH COLUMBIA
Ay IN BANKRUPTCY AND INSOLVENCY

IN THE MATTER OF THE PART XIII OF THE
BANKRUPTCY AND INSOLVENCY ACT, RSC 1985, ¢ B-6
AS AMENDED

AND

IN THE MATTER OF MASAHIKO NISHIYAMA
BANKRUPT UNDER THE LAWS OF JAPAN

NOTICE OF APPLICATION

Name of Applicants: Masahiko Nishiyama (“Nishiyama™) and Hatsumi Kinoshita
(“Kinoshita™)

To:  Colin Brousson, counsel for the Petitioner, Hiroshi Morimoto (“Morimoto”) and
the receiver, Alvarez and Marshal (“*A&M?, collectively, the “Trustee™)

Robert Richardson, counsel for The Resolution and Collection Corporation
(“RCCH)

TAKE NOTICE that an application will be made by the Applicants at the courthouse at
800 Smithe Street, Vancouver, British Columbia on Octaober 24, 2019 at 10:00 AM for
the orders set out in Part 1 below. AR

PART 1: ORDERS SOUGHT

1. Stay of execution in this proceeding and Resolution and Collection Corporation v
Nishiyama, Vancouver Supreme Court No. S-162298 (the “RCC Proceeding™)
until such time as an application the Applicants will be filing before Justice Voith,
who is seized of this matter, can be adjudicated (the “Intended Application™), In
particular:

a. the order made July 19, 2019 shall be stayed, the Trustee will not market
for sale or sell the real estate with a civic description of 4102-1028
Barclay Street, Vancouver, BC (the “Barclay Cando”) and all sale listings
shall be cancelled;
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12,

13.
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A&M was appointed receiver in this matter by way of order made February 14,
2019.

In 2001 RCC obtained a default judgment against Nishiyama in which Nishiyama
was not given effective notice. Apparently, service was accomplished through
alternative means. Nishiyama was not in Japan at the time.

In 2012 RCC obtained default Jjudgment on the default judgment against
Nishiyama in a proceeding in which Nishiyama was not given effective notice.
Apparently, service was accomplished by some sort of substitutional method.
Based on materials located in the court file, the judgment in Japan was served by
“public notice”. Nishiyama was in Canada at the time,

In 2016 RCC filed a notice of civil claim in Canada to enforce the 2012 Jjudgment
in Japan. Nishiyama was not present in Canada at the time, a fact RCC knew as he
was incarcerated due to other proceedings in another matter involving RCC,
Nishiyama was not given effective notice of the proceedings in Canada.

In 2018 Nishiyama became aware of some proceedings ongoing in Canada. He
could not travel outside of Japan without Morimoto’s consent. Morimoto refuses
to permit Nishiyama to travel outside of Japan,

Nishiyama attempted to seek a stay on his own from the suprcme court, but a
letter asking for a stay was rejected by the registry, The response to the second
letter went to an old address for Nishiyama.

The order made on July 19, 2019, which was not served on Nishiyama or made on
notice to Kinoshita, permits A&M to sell 4102-1028 Barclay Street, Vancouver,
BC (the “Barclay Condo”). Kinoshita was assigned Nishiyama’s beneficial
interest in the Barclay Condo in January 2015.

- In September 2019, Nishiyama and Kinoshita retained counsel. RCC did not

agree to provide copies of affidavits and other materials filed in the RCC
Proceeding. After some trips to the Supreme Court to obtain copies of the many
documents filed in the RCC Proceeding it became clear that proceedings had been
ongoing in Canada since 201 6, including orders made in the Applicants’ absence
including a default judgment for some $470 million in favour of RCC.

Notice was given to A&M, Morimoto and RCC that an application would be filed
to set aside orders made in the Applicants’ absence. There was discussion in
September 2019 respecting scheduling of a matter that appears to be a lengthy
chambers matter.

On September 30, 2019, a Tequest was made to appear before Justice Voith.
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21. There is no urgency on the part of RCC, which, ultimately, is an entity associated
with the government of Japan. RCC is the sole creditor,

22. There would be clear irreparable harm if execution continues as its beneficial
owner stands to lose a very valuable asset.

Morimoto Travel Ban

23. Morimoto has taken steps to prevent Nishiyama from traveling to Canada,
preventing Nishiyama from defending the claims made in this proceeding, This is
apparenily a power possessed by trustees in bankruptcy in Japan.

24. Nishiyama wishes to travel to Canada to defend the claims made against him,

Japanese Court Files

25. Nishiyama wishes to file an appeal of the underlying judgments in Japan,
including the involuntary bankruptcy, but cannot do so because he was informed
that the bankruptcy file in Japan was sealed or had sealed portions and that the
court file from 2011 and 2012 forming the basis for the 2012 judgment was
destroyed by the Japanese courthouse due to the passage of time.

26. It would be unfair for Nishiyama to be unable to file an appeal only because he
cannot obtain copies of various documents from the Japanese courthouse,

Safety Deposit Box

27. An order was made opening Nishiyama’s safety deposit box in these matters.
Significant documents have been put into evidence in these proceedings.
Nishiyama wishes return of his papers.

PART 3: LEGAL BASIS

1. The Supreme Court has broad powers to order that execution be stayed: Rule 13-
2(31) of the Rules of Court; LLS America LLC (Trustee of) v Dill, 2018 BCSC
2316 at 68 - 69; and 5.48(2) of the Court Order Enforcement Aet.

2. There is a live issue as to who beneficially owns the Barclay Condo. Kinoshita is
the beneficial owner of the Barclay Condo. It would be an injustice to not permit
her to have her day in court before her property is sold pursuant to orders that
were not made on notice to her respecting Nishiyama’s alleged bankrupicy.

3. The balance of convenience clearly favours Kinoshita. There is no urgency on the
part of RCC, which is ultimately an arm of the government of Japan, or the
Trustee,
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PART 4: MATERIAL TO BE RELIED ON

1. Affidavit #1 of Kwee Lee,
2. Such additional material as the Applicants wil| advise,

Time Estimate: 45 Minutes
Jurisdiction; Judge

respond to this notice of application, you must, within 5 business days after service of
this notice of application or, if this application is brought under Rule 9-7, within 8
business days after service of this notice of application,

a. file an application response in Form 33,
b. file the original of every affidavit, and of every other document, that
i youintend to refer to at the hearing of this application, and
ii.  hasnot already been filed in the proceeding, and
C. serve on the applicant 2 copies of the following, and on every other party of
record one copy of the following:

i acopy of the filed application response;

ii.  acopy ofeach of the [iled affidavits and other documents that you intend
to refer to at the hearing of this application and that hag not aiready been
served on that person;

ili.  ifthis application is brought under Rule 9-7, any notice that you are
required to give under Rule 9-7(9).

Date: October 9,2019

Todd Brayer

Counsel for the Applicants

To be completed by the court only:

Order made

[ ]in the terms requested in paragraphs of Part 1 of this notice of application
[ ] with the following variations and additional terms:

Signature of
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This is Exhibit “E” referred to in the Affidavit of
Wen-Shih Yang sworn before me at ~
Nancouyer , British Columbia,

on this the _22 _day of _Mardn , 2022.

AC isstoner for taking Affidavits for
fitish Columbia

CAN: 34491303.1
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Form 33 (Rule 8-1(10Y)
No. 8-1813807
Vancouver Registry

IN THE SUPREME COURT OF BRITISH COLUMBIA
IN BANKRUPTCY AND INSOLVENCY

IN THE MATTER OF THE PART XIIl OF THE
BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, C. B-6,
‘ AS AMENDED

AND

IN THE MATTER OF MASAHIKO NISHIYAMA,
BANKRUPT UNDER THE LAWS OF JAPAN

APPLICATION RESPONSE

Application response of:  Hiroshi Morimoto, Foreign Representative in these proceedings (the
“Trustee”) and Alvarez and Marsal Canada Inc., in its capacity as
Receiver of all or any of the Assets of Masahiko Nishiyama, and not
in its personal capacity (the ‘Receiver’, and collectively with the
Trustee, the “Application Respondents”)

THISIS A RESPONSE TO the Notice of Application of Masahiko Nishiyama (“Nishiyama”) and
Hatsumi Kinoshita (“Kinoshita”, and, collectively with Nishiyama, the ‘Applicants”), filed
October 9, 2019. ;

Part 1: ORDERS CONSENTED TO

The application respondents consent to the granting of the orders set out in NONE of the
paragraphs of Part 1 of the notice of application.

Part 2: ORDERS OPPOSED

The application respondents oppose the granting of the orders set out in ALL of the
paragraphs of Part 1 of the notice of application.

Part 3: ORDERS ON WHICH NO POSITION IS TAKEN '

The application respondent(s) take(s) no position on the granting of the orders set out in NONE
of the paragraphs of Part 1 of the notice of application.
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Part 4: FACTUAL BASIS

Background of the Bankruptcy of Nishivama

1.

10.
1.

Over a number of years, The Resolution and Collection Corporation (‘RCC") made loans
to Nishiyama and a number of related parties and companies. Nishiyama and the related
parties and companies failed to repay those loans to RCC.

RCC commenced legal action against Nishiyvama and was granted judgment by the
Kyoto District Court on February 9, 2012, in the amount of Yen 40,740,539,251 plus
interest and costs (the “2012 Judgment”).

RCC then commenced legal action again against Nishivama and a number of related
parties for concealing and hiding assets in corporations and with family members and
other parties. RCC was granted judgment by the Kyoto District Court on October 29,
2013, in the amount of Yen 3,960,000,000 plus interest (the “2013 Judgment”).

“Following the 2013 Judgment, criminal charges were brought against Nishiyama for

dissipating and concealing assets using foreign sham or alter-ego corporations in order
to evade the anticipated enforcement of the Japanese judgments.

On February 10, 2016, RCC filed a petition for bankruptcy against Nishiyama based on
his inability or failure o repay debts and, by order of the Kyoto District Court in Japan on
March 15, 2016, the Trustee was appointed the trustee over the bankruptcy estate of
Nishiyama. '

There was another creditor, except RCC, in the bankruptcy proceeding and the other
creditor was paid out. The only remaining creditor in the bankruptcy proceedmg is RCC,
largely due to the size of Nishiyama's liability to RCC.

On June 17, 2016, the Courts in Japan found Nishiyama guilty of certain acts which fall
under Article 60 and Article 96-2 (i) of the Penal Code in Japan, related to purposely
concealed assets, conspiring with others to move assets out of Japan and into other
jurisdictions and in so doing he obstructed compulsory execution against these asssts in
Japan.

The Japanese bankruptcy proceedlngs have also been recognized in Hong Kong and

- Singapore.

As a result of being found guilty in Japan, the Japanese Court sentenced Nishiyama to
three (3) years in prison in Japan and under Article 21 of the Penal Code applied 140
days spent in pre-sentencing detention into the sentence imposed.

On July 26, 2018, Nishiyama was granted parole from Japanese prison.

-In addition to his criminal conviction, Nishiyama has refused to cooperate with the

Trustee in his bankruptcy, in contravention of the Bankruptcy Act in Japan. He has failed
to provide such basic information as his address, or provide a list of assets to the
Trustee.
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Recognition Order

12

13.

14.

By order of Madam Justice Maisonville of the Supreme Court of British Columbia, made
on December 21, 2018 (the “‘Recognition Order”), the Trustee was recognized by this
Honourable Court as the foreign representative in these proceedings.

The Recognition Order was made without notice, in accordance with the Bankruptcy and
Insolvency Act, R.S.C. 1985, c. B-3 (the "BIA") and the Bankruptcy and Insolvency
General Rules.

The Recognition Order once made, was served on Nishiyama according to the terms set
out in the Recognition Order.

The Receivership Order,

15.

16.

17.

18.

19.

20.

21.

By Order of Mr. Justice Voith of the Supreme Court of British Columbia, made on
February 14, 2019 (the ‘Receivership Order”), Alvarez & Marsal Canada Inc. was
appointed the receiver over all of the assets, undertakings and property of Nishiyama
under s.272(1) of the BIA.

The Receivership Order was made on notice to Nishiyama. Mr. Nishiyama made it
known that he was aware of the:

(a) Canadian proceedings by writing a letter to the British Columbia Supreme Court
' Registry on December 6, 2018: and

(b) Receivership application by writing a letter to the Trustee on February 12, 2019
indicating such awareness.

Both of these Nishiyama letters were brought to the attention of the Court before the
Receivership Order was made. ,

The Receivership Order once made, was served on Nishiyama according to the terms
set out in the Receivership Order.

Pursuant to the Bankruptcy and Insolvency General Rule 31, an appeal of a bankruptcy
order must be brought within 10 days of the order being made. The appeal period for the
Receivership Order expired on February 25, 2019.

On March 13, 2019, for the first time after several previous absences, Nishiyama
attended a creditor's meeting held in his bankruptcy proceedings in Japan. At this
meeting Nishiyama made various claims about rights he hoped to assert in the future
and indicated to the Trustee that he would retain legal counsel in Japan to assist him to
do so. ‘

On March 26, 2019, Nishiyama submitted to the bankruptcy court in Japan a Power of
Attorney which appointed Mr. Murao as Nishiyama's attorney in his bankruptcy
proceedings. Copies of the British Columbia pleadings were sent to Mr. Murao following
his appointment until Mr. Murao resigned on June 13, 2019.
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22.  To the Trustee's knowledge, Nishiyama has not taken any steps to appeal or set aside
the Japanese judgments and, under Japanese law, an appeal is no longer available for
the underlying judgments.

Property Declaration Order

23. On July 19, 2019, Mr. Justice Voith of the Supreme Court of British Columbia
pronounced an order that inter alia, declared all of the assets of Sun Moon Management
Ltd. (including a condominium on Barclay Street in Vancouver (the “Condo")) and a
vehicle registered to Hatsumi Nakajima, to be the property of Nishiyama and subject to
the Receivership Order (the “Property Declaration Order”).

24.  The Property Declaration Order was made following ample notice to Nishiyama at his
residential address in Shiga and through his legal counsel, Mr. Murao, in Japan. Notice
to both was made on June 7, 2019.

25, The Order, once made, was served on Nishiyama according to the terms set out in the
Property Declaration Order. It was also served on Atsuma Nishiyama, Masako
Nishiyama and Hatsumi Nakajima and it was posted on the Receiver's website under the
terms set out in the Property Declaration Order.

26.  The appeal period for the Property Declaration Order expired on July 29, 2019.

The Personal Property Claims Process

27.  The Property Declaration Order included a claims process whereby any third party could
claim any personal property belonging to them that may be located in the Condo or the
vehicle (the “Personal Property Claims Process”).

28. On August 12, 2019, Kinoshita filed a proof of claim with the Receiver for a number of
items that were located in the Condo (the “Kinoshita Claim®). No other claims were filed
with the Receiver in the Personal Property Claims Process. The deadline to submit a
proof of claim was August 29, 2019.

28, Receipt of the Kinoshita Claim was the first time that the Application Respondents were
made aware of Kinoshita potentially having an interest in the Canadian proceedings or
even in Nishiyama’s affairs generally.

30. The Receiver reviewed the Kinoshita Claim and on September 9, 2019, advised
Kinoshita that the Kinoshita Claim was revised and accepted in part.

Mr. Brayer's Involvement

31 On September 5, 2019, counsel for the Trustee was contacted by Mr. Brayer, stating
that he was counsel for Nishiyama and Sun Moon Management Ltd. (“Sun Moon")
indicating he intended to bring some applications in the Canadian proceedings, aithough
it was unclear exactly what relief would be sought at that time. Eventually, Mr. Brayer
indicated he also acted for Kinoshita.

32.  Both the Receiver and the Receiver's Counsel have corresponded with Mr. Brayer
beginning on September 6, 2019 and advised him inter alia about:
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(a) the urgent need for removal of items by Kinoshita from the Condo on or before
October 9, 2019:;

(b) if the accepted items in the Kinoshita Claim were not collected by that date, the
Receiver was at liberty to sell, dispose or donate the Personal Belongings
without recourse under the Property Declaration Order;

(c) the Condo being listed for sale by the Receiver in accordance with the
Receivership Order; and

(d) despite Kinoshita's failure to pick up the items from the Condo or bring any
applications to Court prior to the deadline, the Receiver making arrangements to
incur the costs of storage of the personal property.

33. On October 18, 2019, Mr. Brayer made arrangements with the Receiver to pick up from
storage the personal property accepted in the Kinoshita Claim.

The Condo Listing

34, The Receiver has staged and is currently listing the Condo for sale with Oakwyn Realty
Downtown Inc. ,

35.  There has been interest in the Condo since the listing, but given the state of the real
estate market for luxury condominiums in Vancouver, it is possible that a sale will not be
completed before February 11, and 12, 2020, the dates set for the longer hearing in
these proceedings.

36.  Any sale of the Condo will be subject to Cdurt approval. It is the Receiver's intention
that, in the event that there is an offer to purchase the Condo to be put before the Court
prior to February 12, 2020, the Receiver will serve Mr. Brayer as well as Nishiyama and
Kinoshita at the addresses that each of them provides to the Receiver,

37. It'is the Receiver's view that continual marketing ‘is important for the sale of the Condo.

Disjointed marketing can raise issues with potential purchasers as to the lack of urgency
and/or legitimacy to the asset sales process. In the Receiver's experience, this can
cause buyers to shy away from assessing the opportunity and making offers.
Additionally, as noted above, the real estate market in Vancouver is uncertain with a
fairly large supply of high-end condos and any further delay in marketing could risk
further price erosion and reduce the recavery for the creditors.

Part 5: LEGAL BASIS

No Jurisdiction to Overturn Japanese Decisions

38.

39.

This Application seeks relief that this Honourable Court simply cannot grant. The proper
forum to address the majority of the Applicants’ issues are the Courts of Japan. The
Application is a collateral attack on the Japanese proceeding and should not be
entertained.

The Canadian courts should not look past the foreign judgment recognized in these
proceedings, save in the narrowest of circumstances, none of which are applicable or
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gven argued. This Honourable Court should not delay enforcement because Nishiyama
“wishes to appeal” Japanese judgments recognized in Canada.

The principal of comity, specifically codified in ss. 267 and 275 of the BIA in relation to
cross-border insolvency proceedings such as these, requires that this Honourable Court
recognize and enforce the legitimate exercise of judicial authority exercised by the
Japanese courts in this matter "to the maximum extent possible” and decline to make
any orders interfering with, or defeating the purpose of, their rulings.

Relief Sought is Not Possible for Trustee to Comply with

41,

42.

The Trustee cannot overturn court judgments, produce or unseal court documents, grant
permission to travel abroad to Nishiyama, nor can it impose travel bans upon Nishiyama

preventing him from coming to Canada. This relief can only be granted by the Japanese
Courts.

Any allegation to the contrary is without foundation and the relief sought by Nishiyama in
this Application would be impossible for the Trustee to comply with even if so ordered.

Nishivama Travel Permission Already Litigated in Japan

43.

44,

45,

46.

Nishiyama has made application to the Bankruptcy Court in Japan for permission to
travel abroad and was rejected twice by the Japanese Bankruptcy Court on December
28, 2018, and June 25, 2019.

Nishiyama appealed these decisions to the Osaka High Court and the appeals were
dismissed on January 4, 2019, and July 19, 2019.

Nishiyama has twice appealed the decisions of the Osaka High Court to the Japanese
Supreme Court. The first appeal was dismissed on May 24, 2019 and the second appeal
is currently pending.

Nishiyama is aware that the Japanese Courts are the proper forum, was unsuccessful
twice, and is seeking to re-litigate the Japanese proceedings in Canada.

Nishivama's Refusal to Disclose Information

47.

Nishiyama has failed to provide even the basic required information to the Trustee as
required by the Japanese bankruptcy regime. This is reflected in the decision issued by |
the Kyoto District Court on December 28, 2018, in dismissing a petition for permission to

travel filed by Nishiyama, where the court notes:

2. The bankrupt shall not leave his/her residence without obtaining
permission of the bankruptcy court (Paragraph 1, Article 37 of the
Bankruptcy Act). This provision aims to prevent the bankrupt from fleeing
or concealing his/her property, and allow the bankrupt to fulfill the
obligation to provide explanations in an appropriate manner; however, by
taking into consideration the rights to have freedom of living location
guaranteed by the Constitution, it is construed that the bankruptey court
may reject the petition only when there is a special circumstance in
which it is deemed likely that the bankruptcy proceeding will be seriously
undermined by the above permit in light of the securement of the
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bankrupt's cooperation towards the bankruptcy proceeding, and
prevention of cancealment of property and fleeing.

3. Upon request from a bankruptcy trustee or request based on a
resolution at a creditors meeting, the bankrupt shall give a necessary
explanation concerning bankruptcy (Paragraph 1, Article 40 of the
Bankruptcy Act). When the bankrupt is in breach of this obligation to
provide explanations by refusing to give an explanation or by giving a
false explanation, he/she shall be punished by imprisonment with work
for not more than three years or a fine of not more than three million yen,
or both (Paragraph 1, Article 268 of the Bankruptcy Act).) However,
according to the relevant judicial record, the Bankrupt went against the
request of the Bankruptcy Trustee, and failed to notify the Bankruptcy
Trustee of the fact that he was released on parole from the Shiga Prison
and moved to the current address. Furthermore, it is found that the
Bankrupt went against the request of the Bankruptcy Trustes, and failed
to participate and provide explanation at the creditors meetings held on
September 5, 2018 and December 19, 2018. Even after such dates, the
Bankrupt still has not provided explanations which comply with the above
request nor disclosed his property. ,

Furthermore, according to the relevant Judicial record, the Bankrupt was
sentenced to three years of imprisonment with work for concealing the
property by transferring the money from his domestic corporation to his
company outside of Japan which he actually owns and controls, for the
purpose of obstructing compulsory execution, and this judgment has
become final. According to the research conducted by the Bankruptcy
Trustee, it has been found that the Bankrupt's property exists in Hong
Kong, Singapore, etc., and such property was converted into cash by the
Bankruptcy Trustee, and currently, the Bankrupt's property has been
investigated and collected in Canada.

As seen above, in light of the fact that the Bankrupt has been violating
the prescribed obligation to provide explanations under Article 40 of the
Bankruptcy Act, if the Bankruptcy Court were to approve the Petition,
there is a tremendous risk that the Bankrupt will violate the obligation to
provide explanations, for the permitted term and even thereafter, by not
being able to reach by the Bankruptcy Trustee, and that the progress of
bankruptey proceedings will be impeded. Moreover, in light of the fact
that the Bankrupt has actually concealed his property for the purpose of
obstructing compulsory execution, if the court were fo approve the
Bankrupt to travel to Canada where the Bankruptcy Trustee has been
investigating and collecting the property, it is highly likely that the
Bankrupt will conceal his property located in the country.

Therefore, in this case, we have a special circumstance as mentioned in
2 above.

48, Until Nishiyama properly complies with and provides information to the Trustee as

required by the Japanese bankruptcy regime, he should not be afforded any relief in the
Canadian courts.
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No Urgency
49.  There is no urgency for this application that should require the Court to be moved to

grant the stay of execution sought. Specifically:

(a) . the personal property that has been claimed by Kinoshita, and accepted by the
Receiver, has now been picked up from storage by Kinoshita;

(b) the balance of the personal property in the Condo (consisting mainly of furniture
purchased with the Condo) remains in the Condo, is not subject to a claim by
anyone other than Kinoshita, and will not be sold before the Condo is sold; -

(c) the sale of the Condo is subject to Court approval and, while marketing efforts
are ongoing, the Condo may not sell for a number of months, given the price and
limited market for luxury real property; and

(d) any Condo sale will be subject to Court approval and will be made on notice to
the Applicants. )

Prejudice to Creditors

50.

51.

52.

it is the Receiver's view that continual marketing is important for the sale of the Condo.
Disjointed. marketing can raise issues with potential purchasers as to the ultimate
availability of the asset. In the Receiver's experience, this can cause buyers to shy away
from assessing the opportunity and making offers because they fear it will all be fruitless.
Additionally, as noted above, the real estate market in Vancouver is currently uncertain
and any further delay in marketing could risk further price erosion and reduce the
recovery for the creditors.

The Trustee is also incurring additional and exceptional costs for the Receiver, legal
fees, and the costs of carrying the Condo. Delay will increase these additional costs
which will directly affect the recovery for the creditor, RCC,

The Trustee and RCC should not bear the burden of Nishiyama's failure to perform his
obligations to the Trustee or participate in these proceedings until now. The Trustee and
the Receiver should not be delayed in the performance of their duties.

Relief in the Intended Application is Bound to Fail

53.

Included in the Affidavit of Kwee Lee at Exhibit ‘K" is a copy of a Notice of Application
that the Applicants “wish to file" if the stay is granted, yet, the ultimate relief that the
Applicants are seeking in that Notice of Application (the “Intended Application’) is
doomed to fail for the following reasons:

(a) the legal basis for the relief in the Intended Application is stated to be Rule 21-3,
which is a rule governing Mandamus, Prohibition and Habeas Corpus - none of
which are related to the relief in the intended Application;

VV49403WVAN_L AW\ 3202390\0
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the Applicants want to rely on Miracle Feeds, but that case has no application
here or to Bankruptcy proceedings generally; «

the only legal position advanced that is relevant to these proceedings, is an
attack on the underlying Japanese judgment, and this court is not the proper
forum for such a claim; :

the document Nishiyama relies upon for the alleged gift from Nishiyama
personally to Kinoshita is not credible, and even if it was authentic it is dated in
2015, (i) after the RCC judgments were granted, (i) after having committed
criminal acts of dissipating and concealing assets to evade the enforcement of
judgments (for which a Japanese Criminal Court ultimately .convicted him), and
(iii) after the time when Nishiyama was insolvent, and as such, it would be invalid
at law;

the Applicants cannot now, after the expiry of the appeal period, revisit the terms
of orders previously made; :

contrary to the assertions about service and notice of these proceedings made in
Nishiyama's materials, the:

(i) initiating Petition was brought ex parte, and service and notice was
perfected, all as prescribed in the BIA General Rules; «

(ii) the Receivership Order and the Property Declaration Order applications,
have all been accompanied by evidence of service of Nishiyama;

(iii) this Honourable Court has made Orders setting service requirements and
those have all been followed: and

(iv) Nishiyama has:

(A)  admitted that he received the pleadings in these proceedings (in
fact once the Trustee actually handed a set of pleadings to him,
and a second time he requested the pleadings be sent to him, and
the Trustee obliged),

(B)  wrote three letters to the British Columbia Supreme Court Registry
confirming he was aware of the proceedings, and

(C)  within just weeks of being served with the Property Declaration
Order, sworn a statement before a Notary in the Personal
Property Claims Process concerning the ownership of the
personal property, even enumerating the items in the Condo in
English.

V49403WAN_LAWA 3202390\9
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Procedural Problems

54.

55.

56.

57.

The Notice of Application seeks a stay in a related proceeding bearing Vancouver
Supreme Court No. S-162298, between RCC and Nishiyama, yet does not bring an
application in those proceedings. Seeking relief against RCC in the Bankruptcy
proceedings is inappropriate and should not be granted.

These are bankruptcy proceedings under the BIA and governed by the BIA General
Rules. The jurisdiction of this Court sitting in bankruptcy is a statutory grant of authority,
supplemented by civil rules of the province and inherent jurisdiction when the BIA and
BIA General Rules are silent. The Applicants have failed to advance any legal basis
grounded in the BIA and the BIA General Rules for the relief that they are seeking.

Rule 13-2 does not have application in bankruptcy proceedings, and the limited legal
basis advanced by the Applicants related to these proceedings are challenges to the

underlying Japanese judgments, which this Honourable Court does not have the
jurisdiction fo review.

The time estimate of 45 minutes provided in the Notice of Application is woefully
insufficient to address all of these issues.

Security For Costs

58.

Part 6:

If this Honourable Court is so moved {o grant any of the relief that the Applicants are
seeking, and delay these proceedings, the Trustee respectfully submits that security for
costs should be posted before any order becomes effective.

MATERIAL TO BE RELIED ON

Affidavit #1 of Hiroshi Morimoto, sworn on December 20, 2018.
Affidavit #2 of Hiroshi Morimoto, sworn on February 6, 2019.
Affidavit #1 of Michele Hay, sworn February 14, 2019.

Affidavit #2 of Michele Hay, sworn July 17, 2019.

Affidavit #1 of Anthony Tillman, sworn May 23, 2019,

Affidavit #2 of Anthony Tillman, sworn November 1, 2019.

The pleadings filed, and the Orders made in these proceedings.

Such further and other material as counsel may advise and this Honourable Court may
consider.

V49403\VAN_LAWA 32023909
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The application respondents estimate that the application will take 2 hours.

X The application respondents have filed i
contains the application respondent’s

nature of lawyer for application réspondents
CalirD. Brousson -

THIS APPLICATION RESPONSE was prepared by Colin D, Brousson, of the firm of Gowling WLG

(Canada) LLP, Barristers & Solicitors, whose place of business and address for delivery is 2300 -
550 Burrard Street, Vancouver, BC V6C 2B5, Tel: 604-683-6498; Fax: 604-683-3558, ’

Date: _November 1, 2019
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CAN: 34491303.1

This is Exhibit “F” referred to in the Affidavit of
Wen-Shih Yang sworn before me at

Jan couyer , British Columbia,

on this the 2z _day of woych , 2022,

T g—— e,

ommissioner for taking Affidavits for
British Columbia
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No. S-1813807
Vancouver Registry

N THE SUPREME COURT OF BRITISH COLUMBIA
IN BANKRUPTCY AND INSOLVENCY

IN THE MATTER OF THE PART XIII OF THE
BANKRUPTCY AND INSOLVENCY ACT, RSC 1985, ¢ B-6
AS AMENDED

AND

IN THE MATTER OF MASAHIKO NISHIYAMA.
BANKRUPT UNDER THE LAWS OF JAPAN

NOTICE OF APPLICATION

SCSS

Name of Applicants: Masahiko Nishiyama (“Nishiyama™) and Hatsumi Kinoshita
(“Kinoshita”, collectively, the “Applicants”)

To:  Colin Brousson, counsel for the Petitioner, Hiroshi Morimoto (“Morimoto™) and
the receiver, Alvarez and Marshal (*A&M™).

Robert Richardson, counsel for The Resolution and Collection Corporation.

TAKE NOTICE that an application will be made by the Applicants at the courthouse at
800 Smithe Street, Vancouver, British Columbia on February 11, 2020 BEFORE
JUSTICE VOITH for the orders set out in Part 1 below,

PART 1: ORDERS SOUGHT
Interim Relief

1. An order staying any and all execution or other process of collecting, liquidating
or otherwise taking possession of assets owned, or allegedly owned, by Masahiko
Nishiyama (“Nishiyama®) until adjudication of this application, either in Re
Nishiyama, Vancouver Supreme Court No. S$-1810067 (the “Bankruptcy
Proceeding”), The Resolution and Collection Corporation v Nishiyama,
Vancouver Supreme Court No. S-162298 (the “RCC Proceeding™) or any other
proceeding whether filed or unfiled.

2. An order that, on an interim basis, the Applicants are not required to collect any
personal property from 4102-1028 Barclay Street, Vancouver, British Columbia
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(the “Barclay Condo”) until two weeks after final adjudication of this
application.

An order that Hiroshi Morimoto (“Morimoto”) shall forthwith take all steps
required to lift the travel ban he has imposed on Nishiyama that is presently
preventing him from traveling to Canada;

An order that Morimoto or the Resolution and Collection Corporation (“RCC”)
shall forthwith take all steps required to remove any blocks, seals, barriers or
other measures taken with respect to any of the court files forming the basis for
the judgments in 2012 and 2001 granted in favour of RCC in Nishiyama’s
absence, and provide all pleadings, affidavits, documents, orders of any kind and
anything else that would have formed the court file in those proceedings so that
for the purpose of permitting lehlyama to commence process to set aside these
judgments.

The contents of the safety deposit box owned by Nishiyama shall be returned to
Nishiyama.

Relief Respecting Orders Made in Absence of Applicants

P
I

x

All orders made in the Bankruptcy Proceeding, including those made on
December 21, 2018, February 14, 2019 and July 19, 2019 shall be set aside.
Nishiyama shall have 30 days to file a Petition Response and accompanying
affidavit and the application to register the bankruptcy shall be set for no less than
one day on notice to the Applicants in accordance with the Rules of Court.

Possession of the Barclay Condo shall bc given to Kinoshita and any charges on
title registered by any of the Respondents shall be removed.

The default judgment granted in the RCC Proceeding on September 29, 2016
shall be set aside and all orders made in the RCC Proceeding, including those
made on March 11, 2016; April 1, 2016; August 30, 2016; September 29, 2016;
March 13, 2017; October 27, 2017; September 18, 2018; November 30, 2018;
March 5, 2019; and April 9, 2019 shall be set aside.

Nishiyama shall have 49 days to file a Response to Civil Claim to the claim filed
by RCC and a Petition Response to the Petition seeking to register the bankruptcy
in Canada.

. Should RCC seek orders against any property owned by Kinoshita, such orders

shall be on notice to Kinoshita in accordance with the Rules of Court.

. Possession of all property of any kind whatever executed upon, taken by, seized

by or transferred to RCC, Morimoto or A&M by any means whatever shall be
returned to the possession of Nishiyama and Kinoshita pending final adjudication

048
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of all claims, including currency, real estate, vehicles, the proceeds of the sale of
any assets, personal property, the contents of all safety deposit boxes, including
cash, documents, papers, records and any other documents or records of any kind
i; whatever. In addition, possession of the Barclay Condo shall be returned to
-l Kinoshita.

12. For any notice of application already filed in either the RCC Proceeding or the
Bankruptcy Proceeding, that party that wishes to proceed with such application
shall serve a filed copy of the Notice of Application along with all filed affidavits
that party intends on relying on no later than at least eight business days before
the hearing. ’

13. A declaration that all property taken under execution by either of RCC, Morimoto

. or the receiver is owned by Kinoshita, including all money, real estate including
the Barclay Condo and personal property.

14. Possession of all property taken under execution by either of RCC, Morimoto or
the receiver shall be returned to Kinoshita, including the contents of Nishiyama’s
safety deposit box, both documents and all cash that had been contained in it.

115. Costs.
PA;RT 2: FACTUAL BASIS
The Parties

1. Nishiyama and Kinoshita are residents of Japan. They are both businesspeople..
Neither are fluent in English.

2. RCCisa corporation owned and operated by the Déposit Insurance Corporation
of Japan.

3. Hiroshi Morimoto (“Moerimote™) is the trustee in bankruptcy for Nishiyama in
Japan. He is the petitioner in the Bankruptcy Proceeding.

4. Alvarez and Marshal (“A&M”) was appointed receiver in this matter by way of
order made February 14, 2019.

Timeline of Events
i

;5 Nishiyama was formerly involved in a real estate corporation in Japan, Pexim
i Company Ltd (“Pexim”).

6. In the mid or late 1990s, RCC purported to take assignation of loans allegedly
owed by Pexim to another financial institution, Jutaku Loan Service, known as
“Jusen”. These loans were guaranteed by Nishiyama. The guarantees were
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provided on the promise by Jusen that the loans would not be assigned. Jusen was
required to obtain Nishiyama’s consent prior to the assignation of the loan if they
wished for the guarantee to remain valid. They did not do so. The guarantees were
not valid when RCC purported to commence legal proceedings respecting them.

7. Further, in the 1990s, Jusen promised not to assign the loans to RCC in exchange
for favourable payment terms including pre-payment of ¥1 billion of interest on a
loan. Jusen accepted the pre-payment of ¥1 billion but in breach of its promise
purported to assign the loan to RCC. .

8. Inaround 1997, it seems that RCC commenced legal proceedings to enforce the
alleged debt (the “First Japan Lawsuit™). RCC did not serve Nishiyama
personally with any process in these proceedings. Nishiyama did not reside in _
Japan at this time. It is not clear what efforts, if any, RCC made to attempt to

' serve Nishiyama or how it may have, if it ever did, purport to serve Nishiyama. In
around 2001 judgment was apparently rendered in favour of RCC in the First
Japan Lawsuit.

9. It seems that in or around October 16, 2001, RCC obtained judgment against

Nishiyama in the First Japan Lawsuit. It is not known to Nishiyama what occurred

in the First Japan Lawsuit due to the want of service on Nishiyama during the four

|" years it apparently took for the matter to be brought to trial (the “2001
Judgment”).

10. RCC did not take any steps to enforce the 2001 Judgment against Nishiyama
between October 2001 and October 2011. Nishiyama did not reside in Canada
during these years, but took regular, lengthy holidays to Japan.

11. The 2001 Judgment expired on October 16, 2011.

12. On October 19, 2011, RCC apparently commenced a claim to renew the expired

" 2001 Judgment (the “Second Japan Lawsuit”). Documents filed in the RCC
Proceeding appear to indicate that Nishiyama was served by “public notice™. It is
unclear what “public notice” entailed, though it appears to have been the bulletin
board at the Kyoto District Court. Nishiyama was not present in Japan in 2011
and spent most of his time in Canada. The “public notice” was not effective in
bringing to Nishiyama’s attention that he was the defendant in a lawsuit.
Judgment was rendered against Nishiyama in his absence on or around F ebruary -
9,2012 (the “2012 Judgment™). :

113. Nishiyama intends on commencing process to set aside the 2001 Judgment and
the 2012 Judgment, however, when he inquired with the Kyoto District Court, the
court files have apparently been destroyed other than the judgement. It seems
likely that RCC has copies of these documents.
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14, Tt is unclear if the Japanese court was made aware of the fact that Nishiyama was

not present in Japan. RCC, as a government-controlled corporation, can check

immigration records held by the Japanese government and should have been able

to obtain records confirming that Nishiyama was not present in Japan. It is

i likewise unclear if the Japanese court had been made aware of the fact that the

2001 Judgment had expired, or that Nishiyama had not been made aware of the
First Japan Lawsuit or the Second Japan Lawsuit.

15. In around 2013 judgment was, apparently, granted in favour of RCC on a separate
civil matter, however, in its Notice of Civil Claim, RCC did not seek to enforce
the judgment made in 2013. In the RCC Proceeding, enforcement of the 2012
Judgment is the relief that was sought.

51!6. In 2015 Nishiyama, not aware of either the 2001 Judgment or the 2012 Judgment,
!"  assigned significant assets he beneficially owned in Canada to Kinoshita.

17. In around October 2015 Nishiyama was arrested in Japan and incarcerated. It
seems that searches were subsequently conducted of Nishiyama’s properties in
Japan and various documents and records were seized. These records were
apparently provided to RCC and some seem to have been appended to affidavit

;  material filed in these proceedings.

E

51 8. In around March 2016, when RCC was aware that Nishiyama was incarcerated,

+ RCC commenced process to involuntarily put Nishiyama into bankruptcy.
Nishiyama was not given effective notice of this application. It is unclear what the
basis for the involuntary bankruptcy is or by what means service was allegedly
effected. Morimoto, the trustee in bankruptcy, appears to have applied in 2017 to
seal portions of the bankruptcy file, preventing Nishiyama from having access to
the full court file for the purpose of filing process to set aside this order.

19. Around the same time, on around March 11, 2016, RCC commenced the RCC
Proceedings in Canada and obtained a without notice Mareva injunction. Even
though RCC appears to have been aware of where Nishiyama was, there is no
evidence that RCC attempted to personally serve Nishiyama. Rather, RCC

. obtained an order for alternate service on four lawyers, none of whom were

t retained by Nishiyama for civil matters or authorized to accept personal service
on behalf of Nishiyama of any civil process and none of whom made Nishiyama
aware that he was being sued in Canada.

20. These lawyers did not provide a copy of the order or the notice of civil claim to
Nishiyama, did not inform Nishiyama that he as being sued in British Columbia
for approximately $470 million and did not forward any documentation relating to
a lawsuit in British Columbia that may have been delivered to their offices.

21. Nishiyama ultimately became aware that something had been commenced in
British Columbia in late 2016. He agrees he wrote the letter attached to the 5%

I
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affidavit of Helen Chang Nishiyama is not fluent in English and did not

. .understand what was gomg on, or even who counsel for RCC was representing.

{  Nishiyama did not receive any subsequent response from RCC in this matter and

he was not made aware that RCC had proceeded in default.

22. In or around 2016 the application for involuntary bankruptcy was apparently
successful and Nishiyama was put into bankruptcy with Morimoto appointed as
the trustee in bankruptcy.

23. Morimoto was apparently tasked with ensuring that Nishiyama be served with
court documents, even though he is an opposing party acting adverse to
Nishiyama’s interests. Morimoto’s efforts, which appear to have been to delegate

. delivery of documents to RCC’s counsel, who then delegated delivery of

i1 documents to the pnson guards at the prison in Japan. This did not result in
Nishiyama receiving documents filed in these proceedings.

24.In 2018 Nishiyama was released from prisoﬁ.

25. Morimoto appears to have used his powers as trustee in bankruptcy to intercept

and review all mail sent to Nishiyama both while he was incarcerated and after he
. . was released. For this reason, mail sent to Nishiyama is not delivered to
Nishiyama and effective service is not accomplished. Any letters from a lawyer
mailed to Nishiyama would be received and read by Morimoto.

26 In Japan a trustee in bankruptcy apparently also has the power to prevent a
bankrupt from traveling abroad. Morimoto has done this. This has prevented
Nishiyama from being able to travel to Canada to defend the claims made in these
proceedings. The Japanese Ministry of Justice has informed Nishiyama that it
does not oppose him travelling to Canada to defend these claims. Nishiyama has
filed an application to override Morimoto’s refusal to permit him to travel outside
of Japan, however, such permission is not yet forthcoming. Morimoto has
opposed this application. Nishiyama, to his knowledge, has not yet received a
decision overruling Morimoto from: the Japanese court.

-27. Nishiyama has permaner' - sidence status in Canada. There is no reasc ~hy he
cannot travel to Canada other than Morimoto’s »

28. When Nishiyama become s i process was ¢ 5 . Lanada
© inlate 2018 he =- reme Court of British Columbia askmg that
the matter F e crmitted to travel to Canada.

{
29, By wa of letter dated January 16, 2019, a Civil Registry Clerk wrote a letter back

tr 7 yama declining to file lehlyama S letter as it was not a court ' ~nent
_uat could be filed. The letter ended vy nin- “mntn herane 1o
Nishiyama is being intercepted by hin ama in

February 2019.
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30. In the meantime, Nishiyama re-sent the letter to the Supreme Court in February

:: 2019. A second response to this letter also declining to accept the letter for filing

|i dated February 12, 2018 (apparently intended to be 2019) was located in the court

“ file indicating that the letter had been returned to the Supreme Court as
“incomplete address” on around May 8, 2019. The address that the letter was sent
to was the address indicated on the Notice of Civil Claim filed by RCC, an
address that Nishiyama had not resided at since the 1960s.

31. Nishiyama subsequently attempted to file an application to stay the processes
going on in Canada but the application was rejected by the registry. The
application was mailed back to Nishiyama and such application was ultimately
delivered to Morimoto, who appears to have the power to require all mail destined
for Nishiyama to be instead delivered to him. Morimoto reviews all of
Nishiyama’s mail and must have known about Nishiyama’s attempts to stay
proceedings in Canada.

32. The bankruptcy in Japan was recognized in Canada by way of an order obtained
on a without notice basis in December 2018.

33. Nishiyama has defenses to an application to register the bankruptcy in Canada,

} | including the fact that the bankruptcy order was made without notice in J apan,

. Nishiyama is not insolvent because he does not owe money to RCC and the orders
in Japan are not final orders and a debt that is denied is not sufficient grounds to
allege a party is insolvent.

34. Nishiyama has told Morimoto and the bankruptcy court in Japan that he wished to
trave] to Canada to defend the claims. This is apparent from evidence already
filed in these proceedings. Despite this, Morimoto has continued to deny
Nishiyama the ability to travel to Canada.

35. In around June or July 2019 Nishiyama became aware that an application had
been filed in the bankruptcy action, though he was not personally served with any
documentation. He attempted to discuss the matter with Morimoto because he did
not understand what was going on, but Morimoto refused to discuss the matter or
agree that Nishiyama could travel to Canada. Nishiyama was unable to find and
retain counsel in Canada to act on his behalf

36. In late July 2019 Nishiyama became aware that an order had been made in the
|! Bankruptcy Proceedings on July 19, 2019 respecting the Barclay Condo and a
i vehicle. :

i :
37. Kinoshita became aware of the order being made when Nishiyama told her about
the order. With the assistance of an English-Speaking friend Kinoshita filed a
proof of claim with A&M confirming that she was the owner of the Barclay
Condo and the personal property contained in it.
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38 A&M subsequently revised/partially disallowed the proof of claim, permitting
Kinoshita only part of the personal property contained in the Barclay Condo. The

I disallowance notes that an application must be filed by October 9, 2019 and the -

l personal property must be picked up no later than October 9, 2019. Requests for
‘extension of these deadlines have gone without response.

39. Kinoshita owns the Barclay Condo as well as all property contained in the
Barclay Condo. ‘

40. In September 2019 Nishiyama retained Canadian counsel. When it was
determined that much had occurred in British Columbia since 2016, a request was
made to RCC for all filed affidavits and other materials. RCC refused to provide
them, requiring a lengthy and éxpensive process of repeated trips to the Records
desk of the Vancouver Supreme Court to obtain copies of various applications,
requisitions, orders, affidavits and other. RCC has not provided any documents
not available in the court file, including submissions made to the court as noted in
orders including the order dated March 11, 2016.

41. In Japan, Nishiyama has made repeated requests to Morimoto to provide him
', -copies of various court documents, including those from these proceedings in
! | Canada and those in Japan. Morimoto has refused to provide these documents.

42. Nishiyama intends on commencing process to set aside or appeel the 2012
Judgment but requires documents presently held by RCC in order to commence
such appeal.

LEGAL BASIS
O}ders Made in these Proceedings

1. Many orders have been made in these two proceedings. None of them were ever
.. made on personal service even though RCC and its agent, Morimoto, were aware
of where Nishiyama was. None of the orders made were with notice to Kinoshita.
Based on a review of the court file, the following orders have been made:

March 11, 2016: Order made without notice. It is agreed that this order was made
without notice.

April 1, 2016: Order indicates that Nishiyama was served. There does not appear
to be any evidence that the application for this order was served on Nishiyama.
- He was not served. This appears to be a clerical error.

August 30, 2016: Order made without notice. It is agreed that this order was made
without notice.

- T TmIn Tl T
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§ September 29, 2016: Default Judgment against Nishiyama, indicating that
;: Nishiyama was served. Nishiyama says that he did not know he as being sued on
i September 29, 2016 as the service that was effected was alternate service,
l’ apparently made pursuant to the alternate service order granted on April 1, 2016.
6

6. March 13, 2017: The order indicates Nishiyama was served. It is unclear whether
or not Mr. Nishiyama was or was hot served. He says he was not made aware of
this application.

7. October 27, 2017: Order does not indicate Nishiyama was served. It should be
assumed that Nishiyama was not served.

8. September 18, 2018: Order made without notice. It should be assumed that
' Nishiyama was not served.

9. November 30, 2018: Order made without notice. It should be assumed that
" Nishiyama was not served. : '

1 0. December 21, 2018: Order made without notice.

11. February 13, 2019: Order appears to indicate notice only given to counsel for
’ RCC, not to Nishiyama. It should be.assumed that Nishiyama was not served.

12. March 7, 2019: Order does not indicate Nishiyama was served. It should be
assumed that Nishiyama was not served.

13. April 9. 2019: Order does not indicate Nishiyama was served, as Nishiyama was

. not a party of record on this date. :

14. July 19, 2019: Order indicates Nishiyama was served. Apparently, this served was
effected by mail, possibly to the Mr. Morimoto, an adverse party.

.
.
[

15. In other words, the only orders in which the court was informed that Nishiyama

'f was served was the September 29, 2016 default order, the march 13, 2017 order
¢ and the July 19, 2019 order, assuming the April 1, 2016 order was made in error.

;16. A party cannot delay or default to attend court when they were not served.

{17. Of further note is the fact that the freezing order granted specifically permits

! Nishiyama to apply to vary or vacate it. Many of the above orders granted are

! modifications of the freezing order that do not serve to vacate this portion of the
freezing-order.

1
'
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Inju.'stice, Procedural Fairness

18 The Court has the inherent jurisdiction to grant orders to correct injustices or
potential injustices. This includes the ability to order that justice be seen, not

” awarded behind closed doors or without notice to parties. In this case, RCC and
A&M have obtained orders on insufficient notice orders against a party who they
are restraining from participating in the litigation process and whose mail they are
intercepting and reading,

19. Nishiyama received no procedural fairness or adequate notice in Japan. It cannot
stand that Nishiyama not be permitted to have his day in court in any jurisdiction.

20. The Court has the power to make orders to avoid injustices, which includes
. refusing to put into effect bankruptcy orders obtained under questionable
circumstances and judgements obtained through “publication”

21. There is no prejudice in requiring RCC and Morimoto to prove their case on the
merits.

Service

22 The purpose of service is to make somebody aware that they are being sued and
enable that person to attend court in order to defend him or herself.

23. The orders for alternative service were not effective on ensuring that Nishiyama
had any idea about what was going on in Canada. The order, which was to deliver
packages to lawyers not retained to represent Nishiyama in these proceedings; did
not have the desired effect: Nishiyama did not know he was being sued.

24. Had the court been informed that the lawyers in Japan were not going to inform
Nishyama that he was subject to a lawsuit in Canada for millions upon millions of
dollars, doubtless some other method of alternative service would have been
ordered, if the Court did not first order personal service on Nishiyania be
attempted. '

b

25. There is no evidence that any attempt at personal service was attempted even
though RCC was aware where Nishiyama was in 2016, having been-involved in
getting Nishiyama incarcerated.

6 When a party, whether personally or through an argent, takes steps to restrain the
other party from participating in litigation that should vitiate service. Mr.
Morimoto, acting as trustee and agent for RCC, has acted in a high-handed and
unfair manner is preventing Nishiyama from traveling to Canada to defend this
action even though Nishiyama has made it clear he wishes to defend these actions.

TUTTTT T N"""“,‘ ToThY
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27. In an analysis of setting aside orders made in default, a lack of effective service is

l . abreach of natural justice that does not require a party to engage in the usual
Miracle Feeds and associated tests. A failure of there to be effective service in
accordance with the Rules of Court or orders of the Court is an irregularity and
injustice cured by setting aside the orders made in the party’s absence.

‘Paolucci Holdings Ltd v Girard Insurance & Financial Service Inc, 2018 BCSC 1810

28. Many of the orders granted, including opening Nishiyama’s safety deposit box,
greatly exceed orders that are traditionally granted in steps in execution. Such
applications should have been served on Nishiyama. In at least one instance,
orders for costs were made against Nishiyama, though it is unclear whether these
costs are against Nishiyama’s post-bankruptcy estate or not, on an application to
which he was given no notice.

29. In some cases, service was apparently effected by way of service on Morimoto.
Morimoto is an adverse party and delivery to him is not appropriate.

Application to Set Aside Orders Made in Chambers; Miracle Feeds Test’

30. Rule 22-1(3) respects applications to set aside orders made by a party who does
“' not attend a hearing and orders were made in that person’s absence. Rule 3-8(11)
.- addresses applications when defanlt judgment was granted.

31. The legal tests under each rule are very similar.
Wilful Delay or Default (Rule 22-1 (3), First Prong of Miracle Feeds)

32. Respecting delay, Nishiyama became fully aware of the orders made in the 2001
Judgment, the 2012 Judgment and the matters in British Columbia in September
2019. RCC refused to provide copies of any documentation filed with the
Supreme Court, requiring repeated trips to the Supreme Court’s Records desk to

t fully determine what has occurred in both these files.

{

‘
P

33. Nishiyama was aware something was happening in Canada earlier and previously

‘ requested information from counsel for RCC and, subsequently, a stay of

} ! proceedings from the Registry, but he is not fluent in English and did not know

just what was going on.

34. This application is filed as soon as practicable once counsel has been retained,
copies all the documents in the court file are obtained and significant research has
been done into the extremely large judgments obtained in J apan without personal

.+ service on Nishiyama.
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35. Respecting default, most of the orders obtained in these proceedings were without

{| notice. Nishiyama would have opposed them had he known that such orders had

{| been sought.

3[6 There was no effective notice on Nishiyama of the Notice of Civil Claim. He did
not have access to legal advice and reads English very poorly. He did not

'\ understand that there was a lawsuit, or a subsequent judgment, in Canada.
Nobody had served him with anything., -

37. Nishiyama became aware of some sort of proceedings in Canada in the end of
2018 and requested the stay of proceedings, which was returned to him by mail,
the second letter going to an address that Nishiyama had not lived at in decades,
this being the address indicated on the Notice of Civil Claim even though
Nishiyama was in jail at the time.

38. The evidence of the other side confirms that Nishiyama indicated he wanted to
defend the claims in Canada, but Morimoto refused to permit Nishiyama to travel
to Canada.

39. When Nishiyama became aware of some kind of order made in July 2019 he
informed Kinoshita and an English-speaking layperson assisted them in filing a

¢ proof of claim. Only after obtaining legal advice in September 2019 did
Nishiyama and Kinoshita understand what had transpired including various orders
from 2016 to 2019.

40. RCC and its agent Morimoto should not be permitted to argue delay in the filing
of this application when RCC refused to provide Nishiyama with any document
from the court file.

41. RCC and its agent Morimoto should not also be permitted to take advantage of the
fact that the court file in Japan appears to have been destroyed. Nishiyama wishes
to file an appeal but cannot without those documents, which are clearly in the
possession of RCC and its agent Morimoto.

42, Orders affecting a party should not be made on a without notice basis absent
©. extraordinary circumstances. Proceeding against a party is a breach of natural
justice that permits the court to set aside an order prior to the Miracle Feeds
analysis for setting aside a default judgment or the related Rule 21-3 analysis.

at
s

Meritorious Defense

343. Nishiyama has meritorious defenses to the claims advanced in the Notice of Civil

I Claim as follows:

3 a. The decision is not final. Both the 2001 Judgment and the 2012 Judgments
are default judgments obtained by way of substitutional service.



Nishiyama wishes to file appeals of these decisions but is stymied by the
fact that the court file in Japan appears to have been destroyed due to the
lack of activity, that, apparently, some or all of the court files are sealed.
However, it seems that RCC and/or Morimoto have the documents that
would have been in the Japanese court file;

. The decisions were rendered without jurisdiction over Nishiyama. -

Nishiyama was not present in Japan when process was filed for these
applications. There is no personal jurisdiction over Nishiyama when he is
outside the jurisdiction of the Japanese courts. RCC could, and should,
have sued Nishiyama in America when he lived there, and Canada when
he lived here;

. The decisions were reached in breach of natural justice. Nishiyama was

served, apparently, by posting to the bulletin board of the Kyoto
courthouse. Nishiyama was not present in Japan at the time and quite
clearly the court proceedings did not come to his attention. Posting to the
bulletin board of a courthouse when a party is not present in the
jurisdiction is not an order for alternate service that would have been
granted in British Columbia;

. Further, the underlying debts were repaid, such that there is no debt

against which execution can be exercised;

. The circumstances of the case support a finding that the judgements were

arrived at with a lack of natural justice and, for that reason, the Canadian

- court should refuse to register the judgment in Canada. This includes

ineffective service, a lack of any effort to collect.on the judgment for 15
years and a flurry of activity at a time when RCC knew that Nishiyama
could not defend himself through RCC taking direct action to incarcerate
Nishiyama; and -

The underlying merits of the claims are highly questionable in that the
guarantees provided are invalid, the 2001 Judgment expired before the
claim respecting the 2012 Judgment was filed, facts that do not appear to
have been brought to the attention of the Japanese court, and

~ 44. With respect to the Petition to register the bankruptcy:

a. The bankruptcy in Japan is little more than a vehicle for RCC to collect

against an alleged debtor. In British Columbia, involuntary bankruptcies
have been denied on the basis that involuntary bankruptcy is not an
appropriate way for a single creditor to collect debts;

b. The order was made without notice;

059
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c. The Japanese order was made without notice; and
| d. Nishiyama does not owe money to RCC, so he is not insolvent;

4‘5 With respect to various orders made, including the order made in July 2019:
|
!

a. Nishiyama does not beneficially own the assets, Kinoshita does;
b. There was no service of this application on Kinoshita; and

c. There was no effective service of this application on Nishiyama.
Inherent Jurisdiction to Prevent Miscarriage of Justice

46. Even if the court finds that the Miracle feeds and related Rule 21-3 test is not for
any reason satisfied, the Court has the power to set aside orders made in default if
it is to prevent a miscarriage of justice.

Natiorial Home Warranty Group Inc v Red Rose Appliances & Plumbing Ltd, 2018
BCSC 234 at 40-43

47 In the unusual circumstances of this case, which mcludes assignation of assets

I without notice to the recipient of the property that orders had been made against
that person’s property, repeated orders made in a jurisdiction without effective
notice to the alleged debtor, the extreme amount of money at issue and the fact
that an adverse party is actively preventing the other party from traveling to
Canada to defend these claims, the Court should exercise its inherent Junsdlctlon
to permit these parties their day in court.

Proof of Claim

48. As of the filing of this notice of application the receiver has not responded to

f requests that the deadlines the receiver has provided be extended to allow for the

, ' time it will take to have this application be argued.

49 In the specific context of this case, in which Kinoshita says that she is the real
owner of real estate subject to an order obtained by the receiver and all of the
personal property, deadlines to pick up property and oppose a proof of claim
should be extended to permit Kinoshita to have confirmation by the Court that she

i is the true owner of some $13 million already taken by RCC and any assets

|' remaining in Canada. :

| )
PAILT 4: MATERIAL TO BE RELIED ON

1. Affidavit #1 of Masahiko Nishiyama
2. Affidavit #1 of Hatsumi Kinoshita




3. Affidavit #1 of Kwee Lee
4. Such additional material as the Applicants will advise.

Tim’tfa Estimate: 2 Days
Juri:s:diction: Judge

TO THE PERSONS RECEIVING THIS NOTICE OF APPLICATION: If you wish to
respond to this notice of application, you must, within 5 business days after service of
this notice of application or, if this application is brought under Rule 9-7, within 8
business days after service of this notice of application,

a. file an application response in Form 33,
b. file the original of every affidavit, and of every other document, that
i.  youintend to refer to at the hearing of this application, and
ii.  has not already been filed in the proceeding, and .
serve on the applicant 2 copies of the following, and on every other party of
record one copy of the following:
i.  acopy of the filed application response;

ii.  acopy of each of the filed affidavits and other documents that you intend
to refer to at the hearing of this application and that has not already been
served on that person;

iii.  if this application is brought under Rule 9-7, any notice that you are
' required to give under Rule 9-7(9).

Date: November 1, 2019

1030 Aoy

Todd Brayer
Counsel for the Applicants
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To b“e completed by the court only:
|

Order made
[ ] in! the terms requested in paragraphs of Part 1 of this notice of application
[ 1 with the following variations and additional terms:

Signature of [ ] Judge [ ] Master
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i ‘l Appendix
THIS APPLICATION INVOLVES THE FOLLOWING:
[1 discovery: comply with demand for documents
[]1 |- discovery: production of additional documents
[] other matters concerning document discovery
[1 || extend oral discovery
[1 !l other matter concerning oral discovery
[1 amend pleadings
[1° add/change parties
[1 summary judgment
[1  summary trial’

[X] service

[1 - mediation

[] adjournments

[] proceedings at trial

[1: Ccaseplan orders: amend
[] case plan orders: other
[ ”

experts




This is Exhibit “G” referred td in the Affidavit of
Wen-Shih Yang sworn before me at

\oincouyer , British Columbia,
on this the 22 day of _Mgrch , 2022,

T e

imissioner for taking Affidavits for
Ish Columbia

CAN: 34491303.1
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Discussion re prior order

THE

MR.

THE

MR.
THE
MR.

THE
MR.
THE
MR.

THE
MR.
THE

MR.
THE

January 13, 2020
Vancouver, BC

(CHAMBERS COMMENCED AT 9:05 A.M.)

CLERK: Calling the matter of Nishiyama, My Lord.
(REASONS FOR JUDGMENT NOT INCLUDED)

BROUSSON: Yes, My Lord. Thank you for that. One
further point before my friend speaks, and it's

really just a clarification that Mr. Plottel quite
rightly raised, was we originally had brought an

application with respect to Mr. -- to my friends
for Mr. Kinoshita [phonetic] -- the lawyers in
this instance -- and my recollection was —- and

I've tried to quickly look at the transcript --
was that I kind of backed off on that and said
listen, we have an order already in the context of
the receivership order, and I'm -- I was happy to
live with -- the receivership order says current
and former counsel need to disclose the records,
and we're happy to leave it at that, and I remain
happy to leave it at that. I Jjust wanted to be
clear that -- because you didn't address it, I
don't think --

COURT: I consciously didn't because I understood
you to have abandoned that aspect of the
application --

BROUSSON: And just --—

COURT: -— because it was dealt with.

BROUSSON: 1I've just left -- there's an order
that's already -- okay.

COURT: You and I are ad idem.

BROUSSON: Okay. Thank you.

COURT: You know, I =--

BROUSSON: That's all I wanted to be clear on that,
that we haven't -- there's no order dismissing it
or anything like that. It's Jjust --

COURT: There's nothing of the sort.

BROUSSON: Yeah. Yeah, yeah.

COURT: Again, the position you took -- and I think
one of your friends said this at the time -- is
look, it's there.

BROUSSON: It's there.

COURT: And you accepted that, and you said you're
not pushing that, and I accepted that in a sense

ITMO the Part XII (January 13, 2020)
Reportex Agencies (604) 684-4347
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2
Discussion re document confidentiality

and so I didn't deal with that expressly because I
understood that subset of your application to have
been abandoned.

MR. BROUSSON: Abandoned in the sense that I'm asking
for a secondary order. The order is in place, and
I think my friends accepted it, yes.

THE COURT: Right. There's no -- yeah.

MR. BROUSSON: Thank you, My Lord. That's all I have.

THE COURT: Okay.

MR. RICHARDSON: My Lord, recalling, of course, what
was before you is only the matters arising in the
bankruptcy matter to which my client is not even
the true respondent, but we're front and centre of
everything as well.

So we have facing us in a little over five
weeks or six weeks the applications filed by my

friend and his -- and Mr. Brayer [phonetic]
previously. They are what I call "clone
applications.” They're one each action. Now,

those were filed, and the content, now, 1s some
months ago, and already much has changed. I need
to file a response; it's my obligation. This is
not my practice or preference to file pro forma
responses or on ancillary matters only. 1I'd
prefer to if I have to at all respond
substantively. ,

I am struggling to see how that can all be
achieved given your orders today in the bankruptcy
matter. No doubt my client will want to hear that
evidence. Although they're two different matters
technically speaking there's undertakings of
confidentiality and so forth, but I think -- as
counsel I think -- I hope my friend would agree
that that evidence may be shared with my client.
Otherwise that's a technicality, but I would pay
close attention to these things because they are
two different matters.

THE COURT: So there's a case of mine called
Branconnier -- something like that -- you know, I
actually have it on my desk because I had a memory
of it, and I wanted to look at it because it dealt
with ordering the examinations and how the rules
were. But it deals with the implied undertaking
and whether that implied undertaking extends to
examinations under the rules, and I concluded it
did. And so, you know, we've talked about this,
you and I, in the past because in the context of

ITMO the Part XII (January 13, 2020)
Reportex Agencies (604) 684-4347
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Discussion re document confidentiality

MR.
THE

MR.

THE
MR.

THE
MR.
THE

THE
MR.
THE

obtaining documents I had raised with you how was
this going to work with proceedings in Singapore
and Hong Kong; right? So these documents in the
normal case would be tied to this action --

RICHARDSON: Yes.

COURT: ~-- and I think -- actually I don't -- I
ought not to say what my memory of that
conversation is, but I remember having the
conversation with you. So that issue of sharing
the documents or sharing the transcripts is a
conversation that you're going to have to have
with your friends. I don't know that it is a
self-evident proposition; it's a common-sense
proposition.

RICHARDSON: And it depends on the nature of the
document. I always try to be fastidious with
these things because, for example, the receiver
may have received documents that are -- over which
privilege, perhaps, properly is claimed by
Mr. Nishiyama or someone else. I don't want to
see those documents. So we've approached this as
counsel so far piecemeal. And with respect to
what you just mentioned, My Lord, I can recall --
it's not in front of me, but either yourself or
Justice Schultes made a document production
order --

COURT:  He did.

RICHARDSON: -- where it was explicitly dealt with,
and it -- I was allowed to share with Singapore
the specific documents. So I just raise this -- T

like to approach this piecemeal so that —--

COURT: Yeah, I think it came up with --
RICHARDSON: -- it's all above board.
COURT: ~-~ the woman who worked for RBC as well. T

think it came up.

RICHARDSON: It did, My Lord. Ms. Sanchez.

COURT: Yeah.

RICHARDSON: Yes.

COURT: Yes.

RICHARDSON: Yeah. So we approached it on an

ad hoc basis because the curiosity is that my
client under 13-4 as a judgment creditor could
take equal steps, and we don't want an artifice
where we're really trying to achieve the same
goal, and I'm sure we'll have an opportunity to
review those materials or if not participate, then
I'll discuss it with counsel.

ITMO the Part XII (January 13, 2020)
Reportex Agencies (604) 684-4347
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Discussion re document confidentiality

THE COURT: Yeah. I mean, I've not said anything, and

e ey
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I've not directed anything, but you almost need
Some case management here because, you know, what
the trustee may do in the upcoming examinations --
I don't know as a substantive matter whether that
can extend to the issues that Mr. Nishiyama is
raising in connection with his challenges.

But it would be open -~ it seems to me and
not having heard from counsel -- to cross—examine
Mr. Nishiyama on the affidavits he's filed which
purport to know nothing about that. I mean,
it's -~ you know, if those applications are going
to be heard at some point in time, Mr. Nishiyama
saying, you know, the four counsel that we served
were criminal counsel and I didn't know anything
about that -- you know, those are all decisions
for you.

But T didn't know whether those were things
that counsel wanted to test in advance of the
application or not. I mean, there's so many of
them; right? There's a story being told -- and by
"story" I'm not being deprecating; it may be
true -- of a gentleman who's criminally convicted
dissipating assets who purports to know nothing
about the underlying judgments; right? So that --
on its face it seems curious, but if your friends
are going to be bringing applications in this
court to set aside judgments on the basis of the
applications being ex parte, Mr. Nishiyama not
having been apprised of anything and so on, I
didn't know whether those assertions were going to
be tested or not prior to the substantive
determination.

MR. RICHARDSON: Yes. Thank you, My Lord. And I --
THE COURT: So all I'm saying is when you look at it,

you've got a fair bit of work to do, I would have
thought, and five or six weeks is not a very long
time. Let's stand down for a moment. Let's stand
down for a moment, and I'll get that decision I
was referring to for you, and then we'll continue
that conversation.

(CHAMBERS ADJOURNED AT 9:58 A.M.)
(CHAMBERS RECONVENED AT 10:02 A.M.)

(AUDIO STARTS)

ITMO the Part XIT (January 13, 2020)
Reportex Agencies (604) 684~4347
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Discussion re document confidentiality
Discussion re injunctions

MR. RICHARDSON: -- too much time on that, but I'd just
like to flag these issues. I feel it's very
important as counsel, as we try to parse and
nuance evidence in one action or the other. But I
think I've had a nice chat with my friends to my
left, and I think there is an understanding that
under the BIA Mr. Reedman was able to share these
transcripts with me and -- for my review. That's
the result.

MR. REEDMAN: Yes. It's my understanding that there
was a recent decision -- I don't have it in front
of me -- where there was an examination in the
bankruptcy. Those transcripts under the BIA are
actually filed with the court registry, and so
therefore they -- there's no implied undertaking
that attaches to those.

MR. RICHARDSON: Different from the civil procedure.
Thank you, Mr. Reedman.

THE COURT: Okay.

MR. RICHARDSON: Moving on quickly, My Lord, I'm of
course as the -- representing the creditor itself
I'm pleased to hear that Mr. Brousson with his
colleagues has a deal in the works. Just to try
to assist and hearing your own schedule, My Lord,
getting technical again, my client has both Mareva
and an injunction that have to be released. I
believe the practice is that typically any Mareva
amendment is by the judge originally making the
order, but I would think that we're all in
agreement that you could -- if you were to say
today that another judge could release that Mareva
if there's an order to approve, then you wouldn't
have to hear that yourself if that's assistful.
I'm just offering that to facilitate.

MR. BROUSSON: I would -- I don't know the answer --
that's an interesting point. I would have thought
that a vesting order, as long as it's served upon
you, should do the trick to clear the -- or
alternatively you could even just discharge the
order, and ...

MR. RICHARDSON: We can attend to that, My Lord, but
just, again, hearing your schedule, and my
understanding is that otherwise we might have a
hiccup where the Mareva has to be dealt with, and
the practice typically is the judge making the
original Mareva hears it without saying, one of my
colleagues can hear that application. So we'll

ITMO the Part XII (January 13, 2020)
Reportex Agencies (604) 684-4347
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Discussion re injunctions
Discussion re outstanding applications

cross that bridge as we come to it.

The last thing I was just going to ask my
friend Mr. Reedman through Your Lordship was when
we were last here on December l16th, we heard at
that time that there may be appeals filed in
Japan. I'm just going to -- asking through you --
my friend could let me know if anything has in
fact happened on that front. And it's sort of a
binary question; I've heard nothing yet in that
regard.

MR. REEDMAN: My Lord, I can advise that so far nothing
has been filed. The challenge is -- and this is
something that I need to follow with; I only
returned to the office this week -- is that
there's been some issues with obtaining disclosure
from the Japanese courts. I don't know to the
extent that's involved this is something that I'm
going to have to follow up with.

My Lord, one other comment T should make as
well is that when the trustee made its application,
there was an application filed by Mr. Brayer, who

was then counsel for both application respondents --

THE COURT: Sorry. When the trustee made which
application?

MR. REEDMAN: The one that's before you.

THE COURT: Okay.

MR. REEDMAN: The one that you're ruling on.

THE COURT: Yeah.

MR. REEDMAN: And it was never dealt with at that
hearing.

THE COURT: Which application are you talking about
now? Are you -- start again. The trustee made an
application, and then -- and what was not dealt
with, please.

MR. REEDMAN: Mr. Brayer had filed, in fact, one other
application prior to that seeking various relief,
including the certificate of pending litigation.
Now, I appreciate I'm not counsel for
Mr. Kinoshita, but I just raise that there might
be an issue. I recall that part of the relief
sought was seeking a certificate of pending
litigation against the property.

THE COURT: 1In this application?

MR. REEDMAN: Not in this application.

MR. BROUSSON: I think my friend might -- just if T
could assist -- I hate popping up and down -- but
I think my friend is -- there was two applications

ITMO the Part XII (January 13, 2020)
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Discussion re outstanding applications

THE
MR.

THE
MR.

THE
MR.

THE

MR.

THE

brought originally by Mr. Brayer --

COURT: Right.

BROUSSON: ~- before the involvement of my friend,
and one of them was essentially for an interim
stay --

COURT: Right.

BROUSSON: =-- and then it had a whole bunch of
other relief, and one of those pieces that my
friend was referring to was registering a CPL.

COURT: Right.

BROUSSON: We, throughout a series of applications,
responded to that and said, you know, that doesn't
make any sense from our perspective. That
application I thought was abandoned. T don't know
what happened.

COURT: What you've got to remember is when we were
all together, the application record that was
filed contained various applications, including
the applications that your friend is speaking to,
and when counsel got up, there was a reference to
one of those applications. And I said, those
applications aren't before me; they're not being
argued. Counsel responded and said, but they're ‘
in the record. And I said well, that may well be;
you know, this was set down for an hour; we're now
in our second hour, and I haven't heard a word --
not a single word -- about either application.

And so I don't understand -- I mean, the mere
fact that they're in the record doesn't mean
they're before me if no one's made any submissions
in relation to them. So that's my memory of that
exchange. I clearly did not deal with either
application brought by Mr. Nishiyama; I didn't do
that for the reasons I've described, and, you
know, it's open to others to try and bring those
applications if they think it's appropriate.

REEDMAN: So, My Lord, perhaps one way we could
deal with this is just through counsel and see if
we can work out some of this relief ourselves, and
then if there's still a dispute with respect to
some of the relief sought, then we can deal with
it then.

COURT: I agree because I think collectively you
have to get together, what we've talked about for
the last 15, 20 minutes -- is a number of discrete
applications that one or the other party are
contemplating discussing what order they should

ITMO the Part XII (January 13, 2020)
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take place in, what makes sense —- you may not
agree on everything -- and some sort of timeline,
I mean, to ascertain whether the applications now
set for the latter part of February are realistic.

And really on balance -- you know, we had set
aside two days. That party who was appealing --
because you can break the back of things. I don't
want to be dealing with slivers of relief in
distinct applications over an extended period of
time. But if you need me to assist with case
management, if you can't work that out, well,
that's something we can do at 9 o'clock one
morning if necessary.

All right. Anything else? Okay. Thank you,
then.

THE CLERK: Order in court. Chambers is adjourned.

(CHAMBERS ADJOURNED AT 10:09 A.M.)

Reporter's Certification:

I, Christy L. Pratt, RCR, RPR, CLR, Official
Reporter in the Province of British Columbia,
Canada, BCSRA No. 535, do hereby certify:

That the proceedings were transcribed by me
from an audio recording provided of recorded
proceedings, and the same is a true and accurate
and complete transcript of said recording to the
best of my skill and ability.

IN WITNESS WHEREOF, I have hereunto subscribed
my name and seal this 21st day of January, 2020.

Christy L. Pratt, RCR, RPR, CLR
Official Reporter

ITMO the Part XII (January 13, 2020)
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Form 32 (Rule 8-1(d))
No. S§-1813807
Vancouver Registry

IN THE SUPREME COURT OF BRITISH COLUMBIA
IN BANKRUPTCY AND INSOLVENCY

IN THE MATTER OF THE PART XIll OF THE
BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, C. B-6,
AS AMENDED

AND

IN THE MATTER OF MASAHIKO NISHIYAMA,
BANKRUPT UNDER_THE‘LAWS OF JAPAN

NOTICE OF APPLICATION

Name of applicant: Alvarez & Marsal Canada Inc. (“A&M” or the “Receiver”), in its -
' capacity as the Court-appointed receiver over all of the assets,
undertakings and property owned or beneficially owned by Masahiko
Nishiyama (“Nishiyama” or the “Debtor”) in Canada {the “Receiver"”
and Hiroshi Morimoto, Trustee over the bankruptcy estate of
Masahiko Nishiyama (the “Trustee”)

To: All Parties of Record

TAKE NOTICE that an application will bé made by the Receiver to the presiding Judge at the
courthouse at 800 Smithe Street, Vancouver, BC V6Z 2E1 on February 24, 2020, at 10:00 a.m.

Part 1: ORDER(S) SOUGHT

Service .

1. An Order that service of notice of this Apblication and supporting materials is hereby
declared to be good and sufficient, and no other person is required to have been
served with notice of this Application, and time for service of this Application is abridged
to that actually given.

Approval of Activities to Date

2. An Order that the actions, conduct and activities of the Receiver set out in the First

Report of the Receiver dated February 12, 2020, (the “Receiver’s First Report’) are
approved and confirmed.
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Approval of the Sale of the Condo, Mercedes and Residual Personal Property
3. An Order:

(a) approving the sale of:

() 4102 - 1028 Barclay Street, Vancouver, BC, more particularly known and
described as:

Parcel ldentifier: 028-447-263
Strata Lot 254, District Lot 185
Group 1, New Westminster District,
Plan BCS4016

(the “Condo”); and

(i) certain contents of the Condo, at set out Section 7 of the Contract of
Purchase and Sale, a copy of which is attached to the Receiver's First
Report as Appendix “F” (the "Included Personal Property”)

to Yongling Duan (the "Condo Purchaser”), for a purchase pnce of $4,330,000
(the “Purchase Price"); and

(b) vesting all of the Debtor's and Sun Moon Management Ltd.’s ("Sun Moon") right,
title and interest in the Condo and the Included Personal Property to the Condo
Purchaser, free and clear from any and all security interests, hypothecs,
mortgages, trusts or deemed trusts, liens, executions, levies, charges or other
financial or monetary claims;

(c) that the proceeds of the Condo shall stand in place of the Condo and, after-the
usual adjustments between seller and buyer, the proceeds shall be paid to the

Receiver, in trust, and shall be paid out in accordance with the following priorities
without further Order:

) first, any arrears of taxes, fees and levies, utilities and services, interest
and penalties thereon;

(i) ~ second, the real estate commission due on this sale of 7% of the first
$100,000.00 and 2 %% on the remainder of the gross selling price, plus
GST thereon, or such lesser amount as maybe agreed to between the
Receiver and the listing realtor;

(i)  third, to the Receiver for all disbursements related to the possession,
preservation, maintenance, upkeep and sale of the Condo: and

(iv)  the balance then remaining of the proceeds of the sale of the Condo, and
Included Personal Property to be paid to the Trustee to the credit of the
Japanese bankruptcy proceedings and to be held by the Trustee pending
further order, authorization, or approval of the Japanese Court or
agreement of the Trustee and Kinoshita;
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(d) authorizing and directing the Receiver to take such additional steps and execute
such additional documents as may be necessary or desirable for the completion
of the conveyance to the Condo Purchaser.

(e) authorizing and directing the Receiver to sell or dispose of the remaining.
contents of the Condo that are not Included Personal Property (the “Residual
Personal Property”) in its possession; and

® authorizing and directing the Receiver to sell the Mercedes S550 vehicle, VIN
WDDNG8GB0AA343089, registered to Hatsumi Nakajima, (the “Mercedes”) , to
Maynards Industries Canada Ltd. (*Maynards”) on the terms as set out in the
Draft Bill of Sale (Absolute) attached to the First Receivers Report as Appendix
IIG”‘

Part 2: FACTUAL BASIS

Background .

1.

On December 21, 2018, the Supreme Court of British Columbia (the “Court”), granted
an order (the “Recognition Order") pursuant to sections 269 and 270 of the Bankruptcy
and Insolvency Act, R.S.C. 1985, ¢, B-3, as amended (the “BIA") recognizing in British
Columbia the following: ’ ]

(a) the bankruptcy proceedings of Nishiyama commenced in'the Kyoto District Court
~ in Japan on February 10, 2016, (the “Foreign Proceedings”) as the foreign main
proceedings; and

(b) Hiroshi Morimoto, the trustee over the bankruptcy estate of Nishiyama in Jaban
. (the "Trustee’), as the foreign representative in respect of the Foreign
. Proceedings. '

Pursuant to an Order pronounced on February 14, 2019, (the ‘Receivership Order”) by
the Honorable Mr. Justice Voith of the Court, and upon application of the Trustee,
Alvarez & Marsal Canada Inc. was appointed as the Receiver of the assets,
undertakings and property legally or beneficially owned by Nishiyama in Canada,
including all proceeds (the ‘Property”) pursuant to subsection 272(1) of the BIA. These
proceedings are hereinafter referred to more generally as’ the “Receivership
Proceedings”.

An Order pronounced on July 19, 2019, provides for, among other things:

@) the assets and property of Sun Moon represent Property of the Debtof, including
the Condo; and

(b) the Mercedes is Property of the Debitor.

Nishiyama is a bankrupt citizen of Japan who carried on business both in his own name
and through a number of corporations. On June 22, 2016, the Courts in Japan found
Nishiyama guilty of certain acts pursuant to the Penal Code in Japan, such as purposely
concealing assets and conspiring with others to move assets out of Japan and into
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foreign jurisdictions, and in doing so, Nishiyama obstructed. compulsory execution
against these assets in Japan.

5. The Receivership Order authorizes the Receiver to solicit offers in respect of the
Debtor's property, to sell any parts thereof with approval of this Honourable Court, and to
apply for any vesting orders or other orders necessary to convey the Property or any
part or parts thereof.

Outline of Receiver’s Activities to Date
8. Beginning on February 14, 2019, the Receiver:
(a) secured and took possession of the contents of a safety deposuf box (the “SDB")
,beanng number 8876 located at the Royal Bank of Canada ("RBC”) branch
00010 in Vancouver. British Columbia;

(b) held various discussions and meetings with RBC and its legal counsel regarding
the SDB;

(c) received and collected all monies recovered frdm& the SDB;
(d) opened trust accounts;

() secured the premises of the Condo, all of its contents, and the Mercedes, over
which it was appointed undertook various conservatory and protective measures .
including various correspondence and meetings with the property manager,
strata and the strata’s legal counsel;

() arranged for the locks to be changed for the Condo;
(g) - opened new utility accounts for the Condo;

(h) obtained secured off-site storage unit for contents of the Condo in preparation for
the sales process;

@ obtained insurance coverage for the Condo and its contents stored on- and off-
site;

)] took inventory of the Property, as well as retained, reviewed, indexed and
" digitized books and records, and other information recovered from the SDB,
Condo and Mercedes, took photos and videos of the Property, and created a
data room for information to be shared with the Trustee, Trustee's Iegal counsel,

and/or the unsecured creditor and its legal counsel;

(k) issued notices to third parties who may hold property, documents, records or
other information relating to the Property or affairs of the Debtor including
financial institutions, service providers and other parties;

) conducted a claims process for personal property located at the Condo and
Mercedes and held various discussions with a claimant’s legal counsel;
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(m)  facilitated the retrieval of personal possessions claimed by an associate of the
Debtor, Hatsumi Kinoshita;

(n) - contacted various potential interested parties for the Mercedes and arranged site
visits; ‘

(0) reviewed invoices; made necessary payments including strata fee arrears and
maintained a ledger of cash receipts and disbursements;

(p) set up the Recéiver’s Website . and Service List at
www.alvarezandmarsal.com/nishiyama and updated it with pertinent information
relating to the Receivership Proceedings; ~

(q) reviewed and considered property tax matters including speculation and vacancy
taxes under provincial and municipal regulations;

n held discussions and attended meetings with the Trustee and iis agents to assist
with various matters; and

(s) attended .to various statutory- notices pursuant to the BIA, including mailing a
Notice and Statement of Receiver and posting a copy on the Receiver's Website.

Real Property

7.

Pursuant to a Court order granted on July 19, 2019, the Debtor owns the assets and
property held in the name of Sun Moon, including the Condo located at #4102 — 1028
Barclay Street, Vancouver, British Columbia. :

The Receiver had the real property appraised and obtained a market valuation report
completed by Niemi Laporte & Dowle Appraisals Ltd. (the “Condo Appraisal”) dated
July 29, 2019, which suggested a market value of $4,750,000. A copy of the Condo
Appraisal is attached to the Receiver's First Report as Appendix “B".

The 2020 property tax assessment valued the Condo at $4,524,000 as at July 1, 2019,
(the "Property Tax Assessment’), a copy of which is attached to the Receiver's First
Report as Appendix “C".

Condo Sales Process Undertaken

10.

11.

The Receiver requested proposals from five listing brokerages and/or agents and upon
review and with consuiltation with the Trustee, retained Oakwyn Reaity Downtown Ltd.
(the “Listing Agent”) to market the Condo through the Multiple Listing Service ("MLS")
and the Listing Agent's own website, which included property features, photos and video
of the unit. A copy of the Listing Agent’s proposal is attached to the Receiver's First
Report as Appendix “A”.

On the advice of the Listing Agent, and based on the Condo Appraisal and the Property
Tax Assessment, the Condo was listed for sale at a starting price of $4,999,000 on
October 7, 2019.
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12.  The Listing Agent, on behalf of the Receiver, undertook the following marketing activities
which is further detailed in their sales report dated January 17, 2020, and attached to the
Receiver's First Report as Appendix “D":

(a) arranged for the unit to be professionally staged, cleaned and photographed;

“(b) through MLS, the listing was automatically emailed out to 489 parties and made
publicly available online resulting in over 1,300 views, of which there were almost
- 900 unique views by prospective purchasers;

(¢) sent an email of the sales listing to a database of contacts, which comprised of .
approximately 4,000 parties;

(d) advertised the sales listing on various social media platforms;

(e) hosted an exclusive open house to introduce the Condo to tbp luxury realtors in
Vancouver which resulted in 50 realtors, along with some of thelr clients,
“attending and viewing the property; and .

® coordinated multiple site vns|ts with 10 pnvate showmgs to date, including three
second viewings.

Proposed Sale of the Condo and the Included Personal Properly

13. After being on the market for 73 days, on December 19, 2019, the Receiver received an
offer from the Condo Purchaser, whao is originally from China and currently residing in
Maple Ridge, British Columbia, with an initial purchase price of $4,200,000. After some
negotiation, consultation with the Trustee, and multiple counteroffers, the Receiver
accepted the offer at a purchase price of $4,330,000 on December 31, 2019. A copy of
the Accepted Offer is attached to the Receiver's First Report as Appendix "E".

14. The material terms of the Accepted Offer are as follows:
(a) the purchase price is $4,330,000;

(b) the Condo Purchaser offers to purchase all of the Receiver's interest in the
Condo free and clear of any encumbrances with certain exceptions including
subsisting conditions, provisos, restrictions, exceptions and reservations,
including royalties, contained in the original grant or contained in any other grant
or disposition from the Crown, registered or pending restrictive covenants and
rights-of-way in favour of utilities and public authorities;

(c)‘ the transaction includes all contents of the Condo including furnishings,
appliances, fixtures and décor;

(d)  the completion date for the sale will be March 9 2020, subject to approval by this
Honourable Court;

(e) a deposit of $250,000 (5.8% of the purchase price) has been remitted to the
Listing Agent to be hejd in trust pending completion of the transaction; and
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)] the sale is “as is, where is” with no representations and warranties provided by
the Receiver.

The Receiver's review of the Accepted Offer included consideration of the following:

(a) the results of the marketing efforts undertaken by an established and market
leading real estate listing broker:

(b) third party valuations and other indications of value such as the Condo Appraisal
and Property Tax Assessment which suggested market values in July 2019, of
$4,750,000 and $4,500,000, respectively;

(c) the continued gradual decline in current market conditions in the Vancouver
residential real estate market; ‘

(d) the construction of several new high-rise residential buiidings in the surrounding
neighbourhoods resulting in increased noise and traffic and obstructed views
from the Condo; :

(e) the potential for the Receiver to incur additional holding costs in respect of the
Condo if the transaction was not concluded in a timely manner including
preservation costs and professional fees; and '

49) the proposed timing to complete the sale transaction,

Based on the considerations above, the Receiver is of the view that the Condo was
marketed comprehensively and in a manner which was fair and reasonable, that the
market had been adequately canvassed for potential purchasers and that the transaction
contemplated by the Accepted Offer is in the best interest of the estate.

The Receiver recommends that the Court approve the Accepted Offer such that Condo
Purchaser can purchase the Condo in accordance with its terms.

It is the Receiver's understanding that the Trustee also recommends approval of the
Accepted Offer,

Personal Property

19.

20.

21.

The Debtor's personal property includes the Included Personal Property and the
Residual Personal Property. The Included Personal Property is included in the Accepted
Offer, and the Residual Personal Property is stored off-site, :

The Receiver obtained an appraisal of the Residual Personal Property that suggests the
Residual Personal Property has a nominal value. The storage cost of the Residual
Personal Property is approximately $200 per month.

The Receiver is seeking authorization and direction to sell or dispose of the Residual ‘
Personal Property.

Mercedes
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Pursuant to an Order pronounced on July 19, 2019, the Debtor's Property includes the
Mercedes. )

The Receiver obtained the Black Book value of the Mercedes which indicated a fair
market value of $23,000 and an appraisal prepared by Maynards Appraisals Ltd. dated
August 15, 2019 (the “Maynards Appraisal”) which suggested a forced liquidation value
of $15,000. The Receiver requested offers from select auto dealers and received offers
ranging from $12,000 to $16,000. The Receiver has received an offer from Maynards to

purchase the Mercedes for a price of $16,000 on the terms set out in the Drait Bill of
Sale {(Absolute).

The Mercedes is currently stored at a parking space assigned to the Condo. When the
Condo is sold, the Receiver will have to move the vehicle to other secure storage and
will incur the associated costs of vehicle storage.

The registered owner of the vehicle has disclaimed their interest in the Mercedes, legal
or otherwise, and at the date of the Receiver's First Report, there are no liens or
encumbrances registered on title. The Personal Property Registry Search dated January
23, 2020 is attached to the Receiver's First Report as Appendix “F".

The Receiver recommends that the Court approve the sale of the Mercedes to Maynards
on the terms set out in the Bill of Sale (Absolute).

Receiver’s Interim Statement of Cash Receipts and Disbursements

27.

Part 3.

The Receiver's interim statement of cash receipts and disbursements for the peri'od of

‘February 14, 2019, to January 15, 2020, is summarized in the Receiver's First Report.

The Receiver held a closing cash balance at. approximately $76,748 and includes
approximately USD $16,800 transiated into CAD at the foreign exchange rate of 1.305.

LEGAL BASIS

8.
7.

The Receivership Order and all othér Orders made in these proceedings;

Bankruptcy and Insolvency Act, R.8.C. 1985, ¢, B-3;

Law and Equity Act, R.5.B.C. 1996, c. 250;

Romspen Mortgage Corp. v. Lantzville Foothills Estates Inc., 2013 BCSC 2222;
Bancorp Income Mortgage Fund Ltd. v. Central Manof Holdings Ltd., 2011 BCSC 126; ’
Supreme Court Civil Rules; and

The inherent jurisdiction of this Court.

Part 4: MATERIAL TO BE RELIED ON

1.

The Receiver's First Report dated February 12, 2020.

V49403\VAN_L AW 3206340\6



081

2. Such further and other materials as counsel may advise and this Honourable Coﬁrt may
permit

The Receiver estimates that this application will take 2 Hours.
| This matter is within the jurisdiction of a mastér. :
X This matter is not within the jurisdiction of a master.
TO THE PERSONS RECEIVING THIS NOTICE OF APPLICATION: If you wish to respond to
this notice of application, you must, within 5 business days after service of this notice of
application or, if this application is brought under Rule 9-7, within 8 business days after service
of this notice of application, :

(a) file an application response in Form 33,

(b) file the original of every affidavit, and of every other document, that

@ you intend to refer to at the hearing of this application, and

(ii) has not already been filed in the proceeding, and

(c) serve on the applicant 2 copies of the following, and on every other party one
copy of the following: ’ '

0] a copy of the filed application response;

(i) a copy of each of the filed affidavits and other documents that you intend
to refer to at the hearing of this application and that has not already been
served on that person;

(i) if this application is brought under Rule 9-7, any notice tha are required to
give under Rule 9-7(9).

Date: _February 12, 2020
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To be completed by the court only:

Order made

[1] in the terms requested in paragraphs -of Part 1 of
this notice of application

[1 with the following variations and addltlonal terms

Date:

| Signature of [_] Judge [_] Master

APPENDIX
THIS APPLICATION INVOLVES THE FOLLOWING:

discovery: comply with demand for documents
discovery: production of additional documents
other matters concerning document dlscovery
extend oral dlscovery

other matter concerning oral dlscovery
amend pleadings

add/change parties

summary judgment

summary trial

service

mediation

adjournments

proceedings at trial

case plan orders: amend

case plan orders: other

experts

N
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A 083
SCHEDULE “A”

No. 5-1813807
Vancouver Registry

IN THE SUPREME COURT OF BRITISH COLUMBIA
IN BANKRUPTCY AND INSOLVENCY

IN THE MATTER OF THE PART XIll OF THE
BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, C. B-6,
AS AMENDED

AND

IN THE MATTER OF MASAHIKO NISHIYAMA,
BANKRUPT UNDER THE LAWS OF JAPAN

ORDER MADE AFTER APPLICATION

BEFORE THE HONOURABLE ) MONDAY, THE 24™ DAY
MR. JUSTICE VOITH ) OF FEBRUARY, 2020

ON THE APPLICATION of Alvarez & Marsal Canada Inc,, in its capacity as the Court- .
fappointed Receiver over all of the assets, undertakmgs and property owned or benefi clally
owned by Masahiko Nishiyama i in Canada (the "Receiver’), and Hiroshi Morimoto, Trustee over
the bankruptcy estate of Masahtko‘ N:shlyama (the “Trustee"), coming on for hearing before me
this day, at 800 Smithe Street, Vancouver, British Columbia; AND ON HEARING Colin D.
Brousson, counsel for the Receiver and Trustee, Todd Braye-r,‘counsel for Hatsumi Kinoshita
(*Kinoshita”); Cody Reedman, counsel for Masahiko Nishiyama and Robert Richardson,
counsel for The Resolution and Collection Corporation ("RCC"); AND UPON READING the -
Pleadings filed to date;

THIS COURT ORDERS that:

1. service of notice of this. Application and supporting materials is hereby declared to be
good and sufficient, and no other person is required to have been served with notice of
this Application, and time for service of this Application is abridged to that actually given;




084

the actions, conduct and activities of the Receiver set out in the Receiver's First Report
are approved and confirmed.

the execution and completion of the Contract of Purchase and Sale, dated December
19, 2019, between Alvarez & Marsal Canada Inc. and Yongling Duan (the “Purchaser”),
attached as Appendix “A” hereto (the “Condo Agreement”), concerning the sale of:

(a) certain personal property, including household furnishings, decorations, and
appliances, and other as set out in the Condo Agreement, (the “Included
Personal Property"); and

(b) the lands and premises legally described as:

Parcel Identifier; 028-447-263
Strata Lot 254, District Lot 185
Group 1, New Westminster District,
Plan BCS4016

(the “Condo”)

to the Purchaser is hereby approved;
upon
(a) completion of the Condo Agreement,

(b) presentation of a certified copy of this Order for registration in the New
Westminster Land Title Office, and

(c) delivery by the Receiver to the Purchaser of a bill of sale for the Included
Personal Property,

all of the right, title and interest of Nishiyama, Sun Moon Management Ltd. in and to the
Included Personal Property and the Condo shall vest absolutely in Purchaser in fee
simple, free and clear of and from any and all security interests (whether contractual,
statutory, or otherwise), hypothecs, mortgages, trusts or deemed trusts (whether
contractual, statutory, or otherwise), liens, executions, levies, charges, or other financial
or monetary claims, whether or not they have attached or been perfected, registered or
filed and whether secured, unsecured or otherwise (collectively, the “Claims”) including,
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without limiting the generality of the foregoing: (i) any encumbrances or charges created
by the Order of this Court; (ii) all charges, security interests or claims evidenced by
registrations pursuant to the Personal Property Security Act of British Columbia or any
other personal property registryr system; and (jii) those Claims listed on Appendix “B”
hereto (all of which are collectively referred to as the ‘Encumbrances”, which term shall
not include the permitted encumbrances, easements and restrictive covenants listed on
Appendix “C" hereto), and, for greater certainty, this Court orders that all of the
Encumbrances affecting or relating to the Included Personal Property and the Condo are

‘hereby‘expunged and discharged as against the Included Personal Property and the
Condo;

| upon presentation for registration in the New Westminster Land Title Office of a certified
copy of this Order, together with a letter from Gowling WLG (Canada) LLP the solicitors
for the Trustee, authorizing registration of this Order, the British Columbia Registrar of
Land Titles is hereby directed to:

(a) enter the Purchaser as the owner of the Condo, together with all buildings and
other structures, faciliﬁes and improvements located thereon and fixtures,
systems, interests, licenses, rights, covenants, restrictive covenants, commons,
ways, profits, privileges, rights, easements and appurtenances to the said
hereditaments belonging, or with the same or any part thereof, held or enjoyed or
appurtenant thereto, in fee simpls in respect of the Condo; and

(b) having considered the interest of third parties, to discharge, release, delete and

expunge from title to the Condo all of the registered Encumbrances except for
those listed in Appendix “C”;

the proceeds of the Condo shall stand in place and stead of the Condo and, after the
usual adjustments between seller and buyer, the proceeds shall be paid to the Receiver,

in trust, and shall be paid out in accordance with the following priorities without further
Order:

(a) first, any arrears of taxes, fees and levies, utilities and services, interest and
penalties thereon;
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(b)  second, the real estate commission due on this sale of 7% of the first
$100,000.00 and 2 %% on the remainder of the gross selling price, plus GST
thereon, or such lesser amount as maybe agreed to between the Receiver and
the listing realtor;

(c) third, to the Receiver for all disbursements related to the possession,
preservation, maintenance, upkeep and sale of the Condo;

(d) fourth, the balance then remaining of the proceeds of the sale of the Condo and
Included Personal Property to be paid to the Trustee to the credit of the
Japanese bankruptcy proceedings and to be held by the Trustee pending further
order of the Japanese Court or agreement of the Trustee and Kinoshita.

an Order authorizing and directing the Receiver to take such additional steps and
execute such additional documents as may be necessary or desirable for the completion
of the conveyance to the Condo Purchaser.

vacant possession of the Included Personal Property and the Condo shall be delivered
by the Receiver to the Purchaser at 11:00 a.m. on the Possession Date (as defined in
the Condo Agreement), subject to the permitted encumbrances as set out in the Condo
Agreement and listed on Appendix “C";

the Receiver, with the consent of the Purchaser, shall be at liberty to extend the Closing

Date to such later date as those parties may agree without the necessity of a further
Order of this Court;

the execution and completion of the Bill of Sale (Absolute), attached as Appendix “D"
hereto, relating to the sale of the Mercedes S550 vehicle, VIN WDDNG8GB0AA343089,
to Maynards Industry Canada Ltd. is hereby approved; and

the Receiver shall be at liberty to liquidate or dispose of the remaining personal property
from the Condo that is not Included Personal Property (the “Residual Personal

Property”).

THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body, wherever located, to give effect to this Order and to
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assist the Receiver and its agents in‘carrying out the terms of this Order. All caurts,

~ tribunals, regulatory and administrative bodies are hereby respectfully requested to
make such orders and to prov:de such assistance to the Receiver, as an officer of this
Court, as may be necessary or desirable to give effect to this Order or to assist the
Receiver and its agents in carrying out the terms of this Order, and

13. the Receiver or any other party have liberty to apply for such further or other directions
or rellef as may be necessary or desirable to give effect to this Order.

THE FOLLOWING F’ARTIES APPROVE THE FORM OF THIS ORDER AND CONSENT TO
EACH OF THE ORDERS, IF ANY, THAT ARE INDICATED ABOVE AS BEING BY CONSENT:

Counsel for Alvarez & Marsal Canada Inc,

. Receiver, and Hiroshi Morimoto, Trustee

Colin D. Brousson BY THE COURT

REGISTRAR

Counsel for Hatsumi Kinoshité
Todd Brayer

Counse] for Masahlko Nishiyama
Cody Reedman

Counsel for The Resolution and Collection
Corporation
Robert Richardson
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DocuSign Envalope ID: 81519AAF-E91C-4C49-A843-8380A7930272 -

DoéuSlgn Envelope ID: 1027EFB2-2054-4AEC-8CB0-F2B8F60B77EB

CONTRACT OF PURCHASE AND SALE
INFORMATION ABOUT THIS CONTRACT

THIS INFORMATION 8 INCLUDED FOR THE ASSISTANCE OF THE PARTIES ONLY. IT DOES NOT FORM PART OF THE CONTRAGT AND SHOULD NOT
. AFFECT THE PROPER INTERPRETATION OF ANY OF iT8 TERMS.
P 1. CONTRACT: This dnooument, when signed by both partles, is a lagally binding contract, READ |T CAREFULLY, The partles should ensure {hat everything thet s
agraed ta 1s In writing, :

2. DEPOSIT(S): Saction 28 of the Real Estale Seivices Act requiras that manay held by a brokerage In respect of a real estate transaction for which there Is en
agraement batwean tha partlas for the acquisition and disposition of the real estats be held by the brokerage as a staksholder. The monoy is held for the real sstate
transaction and not on behalf of one of the parties. If a party does not remove a subject clause, the brokeraga requires the written agreemant of both parties in order
1o release the deposit, If bath partles do not sigh the agreement lo releass the deposit, then the parties will have to apply to court for a determination of the deposit

' lssue, .
i 3. COMPLETION: (Section 4) Unlesa the pariles are prapared to aclually meet at the Land Title Office and exchange litie documents for tha Purchass Price, It s, In
: avary case, advisabla for the complation of the sale {o taka placa In the following sequence:
{n) The Buyer paya the Purchase Prica or down payment In trust to the Buyer's Lawyer or Notary (who should advise the Buyer of the exact amourit requirad)
several days before the Cormplation Date and the Buyer signs the docurnants,
{b) The Buyar's Lawyser or Notary preparas the documents and forwards them for signature to the Seller’s Lawyar ar Notary who retumns the documents to the
Buyer's Lawyar or Notary. .
{c) The Buyer's Lawyar or Notary then aftends fo the deposit of tha signed title documents (and any mortgages) in the appropriate Land Title Office.
(d) TheBuyer's Lawyer or Notery releases the sale proceads at ths Buyor's Lawyer's or Notary's office.
Since the Sellar i enilllad. 1b-iva. Saller's proceads on ihie Completion Datd; and since Ihb seqiuance despribed sbove 16kas a day of maré, & Ia strongly
recommandad il thiy Buyer depositis the money and tha sighed documents AT LEAST TWO DAYS befora the Complellon Date, of at the-request of the
Gonvayanoat, and that the Seller dellvers the signad transfer doctments na iater than the moming of the day before the Completion Date.
While it I2 possibis to have a Saturday Complation Dafe using the Land Title Office's Electronic Flling System, partlss are strongly encouraged NOT 1o schedule
a Saturday Compleflon Datg ag it will restriet thelr access to fawer lawyers ornilaries who operata on Saturdays; lenders will generally not fund new morigagas
on Salurdays; lengérs with exisling mortgaiies may not accept payouts on Saturdeys; and other offices necassary as parl of tha closing process may not be opsn,

4, PQSSESSION: (Section 5) the Buyer should make arrangements through tha real estate licensees for abtalning possesslon. The Sellar will not generslly Jet
the Buyar mova In before the Seller has actually racelved the sale proceads, Whara residential tenants are involved, Buyers and Seliers should consult the
Residenilal Tanancy Aof. i :

8. TITLE: (Section 8) It s up to the-Buyer to salisfy the Buyer on matters of zoning or buliding or uss restrictions, toxic ar environmental hazards, encroachmants
on or by the Froperty and any aencumbrances which are staying on litle hefore becoming legally bound. 1t Is up to the Seller to spacify in the Contract If there ara
any encumbraneas, ofher than those-tisted in Sactien 9, which-ara staylng on title befora bacorming legafly bound. If you sa the Buyer are taking out a mortgage,
make sura that iifle, Zoning and bulldiy restrilicha: are all*sceeptablyto your morigage company. In Gerlgin clreumstances, the morigage company could
refusa to advance funds. If you as the seller are aliowing the Buyer to assume your morigage, you may still be responsible for pasyment of the mortgage, unless
arrangementa are mads with yaur mortgage company. .

8. CUSTOMARY COSTS: (Section 15) In particular ckcumatances there may be additional costs, but the following costs are applicable In most clrcumstances:

Goats to'bo Borng by fhe Sdllar Coststo ba Borne by the Buyer " ’

Lawyer of Notery Faes and Expénses: Lawyar.or Notsry Faes and Expenses <apgralsal (if applidable) ;
- attantiing o execatlon-dacuments, = garrghing llle, . ~Land Tilla Reglotration fees. L{g
Costs of clediing tle, Including:= Invesligéting title, - drafting documenta. B Fita.Ingurance Promiun,
- discharge fees chergad by Land Tills Reglstration fees. Salea Tax (if applicabla),

encumbrance hoidars, Survay Certificate {If required). Property Transfer Tax. )
- prepayment psnatles. Costs of Morigage, Including: Goods and Sarvices Tax (if applicable),
Real Estata Commission (plus GST). - morigage company's Lawyer/Notary.

Goods and Services Tax (if applicabla).

In addiion to tfia above coats there maybe financlal adjustments betwean the Sellsr and the Buyer pursuant to Section & and addiional taxes payabls
by one or mora of the parties in respect of.the Proparty of the transaction coitemplatad heraby (eg. empty home tax and speculstion taxt).

7. "eLQSING MATTERS: Tha closlng documients referred to In Sections'41, 11A'and 118 of this Cohtreict will, In most caSss, ba prapared by the Buyar's Lawyer
o Motary-and provided to the Bollers Lawyer or Notary for revew and approvil. Orice sefifad, tha lawyarsinotaries will arrange for execulion by the perlfes and
delivery on or prior to the Complstian Dale, The maiters addressed In tha clusing documents raferrad to In Sectiona 11A and 118 will assist the lawyers/nolaries
‘84 thay-inafizé dhd attand to varlous closing matters arising [n cannaction with the purchase and sals contemplatéd by his Gontract,

8. RISK: (Sectlon 18) The Buyer should areangs for insuranca to be affactive as of 12:01 am the Complation Date,

8. FORM OF CONTRACT This Contract of Purchasa and Sale Is designed prinadly for the purchase and sale of freshold residencds. If your transaction involves:
. a hauseror ather bullding under construction, a lgase, a business, an agsignnigit, other speclal girgumstantes (inaluding thescquisition of land sltuated on a First
Natlons resaive),

Addiional provisions, not contained In this form, may be needed, and professional advice should be abtained. A Property Disclosure Statement complated by the

Seller may be available,
10. REALTOR®Code, Article 41: A REALTOR® shall not buy or-gel, or-attempt to buy or'sallan intermst-in proparty. either difectly or indirsctiy-for Kimseif or hersalf,

i auty member of HIb 8F KaT Wiriddiata Famlly, or.any entity Th which the. REALTOR® han & fitancial injerest, witkiont making the REALTOR®s positlon known o
Ui buyar or oller in wriling, Real Estate Councll Rulos §-8: If a Hesnsee acquires, directly or Tndiaqlly, or dlsposes of raal estate, or [f the licensas assists an
assaclate In acquiring, direclly r Indirgclly, ur disposing of real estate, Ihe ficensee must make a disclosure In wriling io tha opposite parly befors antering Into

any agresment for the acquisition or disposiiion of the real estate,

REDIDENGCY! Wiiofi voniplaliing Mhislr fos]déinoy and cilizenship statua, tha Buysr and tha Sallar should sonfirm thalr rasidancy and citizenship stalus and the lax

implicationa thefaot with thelr LawysriAcoountant, )

12. AGENCY DISGLOSURE: (Saction 21) all Dasignelad Agerita/Licensess. with whon the Selier ar the"Buyer his sn agehoy. Felattonship: shoult ba Usted, It
addiilanel spaga Is requirad, Jlst the additional Deslgnated Agsnis/Licensaes on an addendum to the Coniréic! of Purchase and Sala, e ¢

11
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LN . Bridsh Coluribia Branch
CONTRACT OF PURCHASE AND SALE
BROKERAGE: Oakwyn Realty Led. DATE:___13/13/3019
ADDRESS: 3195 Oak Street __Vancouwver PC:  VERI2  PHONE: __1604) 620-6738
' PREPAREDBY: . Jsson Shang MLS® NO: R2411678
SELLER: .. Alva¥es & Marsal Canada Tno, = .. |BUYER: — ' - mﬁé:.ma DUAN
SELLER: _ . e |BUYER: - .
ADDRESS: __4102 1028 BARCIAY ADDRESS: - ©/0.2gendy
Vancouvax ) BC i
. . PC: VEE 0BL ) PC: YEH2L2
\ PHONE: _ PHONE: :
: OCCUPATION:
$ PROPERTY:
.. 2102 o 2038 BARCLAY SIRXET
UNIT NO, ADDRESS OF PROPERTY
. Yanaouver VER 0B
CITV/TOWNMUNICIPALITY POSTAL CODE ~
026-447-253
) ’ OTHER PID(S)

[STRATA TOT 3 4, PLAN BCB4018 « DISTRICT LOT 185, GROUR » NEW WEBTMINSTER
lLAND DISTRICT, TOGETHER WITH AN INTEREHT IN THE COMMON PROPERTY IN
IPROPORTION TO THE UNIT ENTITLEMENT OF THE BTRATA LOT A8 SHOWN ON FORM V

. [EBAL GESCRIFTION ‘ T os 5
! The Buyer agrees to purchass the Proparty from Br on the following terms and subject to lhe folldining conditipag: 4,330,
. o

' ~—ba 1. PURCHASE PRICE: The purchasa price of the Hiporty wit b _{ /}ﬂ W o st 177, 7 @Z»J _ %‘V‘ﬁ-ﬁ%
: e

(Final Price) e,

Ly e 'l‘) T \
W Four WY TToR TRFee Hudred THiTEy THOUSand Lz, ELrTtasa00 (@Jna/ @a)
= . S et e .

Pl DOLLARS $___. ] 0rchaso Price)
2. DEPOSIT: Adepositof $_ 250, 000.00  which will fo@-p‘ ¥t of the Purchasa Price, wil be pald within 24 ours of

aceepiance unless agreed as follows:
within 24 hours upon subject removal in the form of a bank draft

L{;@

000.00

. All monies psid pursuant to this section (Deposit) will be pald in accordance with section 10 or by uncertified cheque
’ except as olherwise set out In this section 2 and will be delivered in trust to Ozkwyn Realty Ltd in Trust

L ‘ - 2nd held in trust In accordance with the provisions of the Reof
Estale Services Act. In the event the Buyer fails to pay the Deposit as required by this Contract, the Seller may, at the
Sellar's optlon, terminate this Contract, The party who recelves the Deposit Is authorized to pay all or any portion of the
Deposit to the Buyer's or Seller's conveyancer (the “Canveyancar®) without further writlen direction of the Buyer or Sefier,
provided thet: {a) the Conveyancer is a Lawyer or Notary; (b) such money is lo be held in tust by the Conveyancer as
stakeholder pursuant to the provisiona of the Real Estate Services Act pending the completion of the ransaction and not on
behaif of any of the principals to the tranwaction; and (¢} if the sale does not complats, the money should be returnad 1o stch

party ag staksholdar or paid into Court,

) — INITIALS ram!‘mf
BC2087 RFV. DA FEB 2019 COPYRIGHT - BC REAL ESTATE ASSOCIATION AND CANADIAN BAR ASSOCIATION (BC BRANCH)
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3. TERMS AND CONDITIONS: The purchase and sale of the Properly Includes the following terms and Is subject to the

following conditions:

‘gibjact B0 & maw ELTEC B i . aval
____HOW MUCH THS GLI,

. ko .tha Buyesr on or befors __ SUAJECT WEMOVAL

DATE ___, in the amount of § TYEDRRORORNS aatian, ANSSESY TaLY DOL ta
axcaed _ % per annum, ; -
INBPECTION

Subjeat to the Buyar, on or befora _Jan 9, 2020__ at the Buyer's expenss, obtaining and approving
an inspesation report againgt any dafacta whosa cumulative cost of rapalrs exceeda $ 500.00 and

whioh raasonably may adversaly affact the Property's usa or value. The Seller will allow acoesa to
the Property for this purpose on reasonables notics.

INSBURANCE

Thia offer ia subjech to tha Buyer cbtaining approval for fire/property insurande, on terms and at
rates, satisfactory to the Buyer, on or bafora _Tan 9, 2020_ .

DOCUMENTS

Subjaat to the Buysr, on or bafora __ Jan 9, 2030__ raceiving and being satiasfied with the
following documants with respact to information that reawonably mmy adverasaly affact the uase or
value of the Strata Lot, including any bylaw, item for repalr or maintenanca, special lavy,
Judgment or other liability, whethexr actual or potential:

1. a Form "B" Informatlon Cartificate, issued within the last 30 days, attaching the Strata
Corporation rules, current budgat, the daveloper's Rental Diaclosurs Btatament, and Deprescilation
Raport iE any)

2. a copy of the registeraed Strata Plan, any amendments to the Strata Plan, and any regolutions
dealing with changes to common property)

3. the currant bylaws, rulas, financial atatementa of the Strata Corporation, and any saction to
which ths gtrata Lot belongs;

4. the minutes of any meatihg lald between the period fzofy __ NOV 2017__ to _ NOV 2019 __ by the
8trata Council, and by the members in annual, axtraordinddy or special genazal risetings, and by
the membera or the executive of any aection to which the Strata Lot balonga;

5. all coples of any eanginears', depreciation reports or othexr donsultants' reports concerning tha
Btrata Corporation;

6. a dopy of the title search and with any charge or othar featura, whathar registerad or not,
that rassonably may affect the Property'a use or value; and

7. & copy of the Proparty Disclosurs Statement (PDS), ismmued within the last 30 days, dated
which 18 incoxporated inta and farma part of this Contract.

Tmnediately upon acceptance of this offer or counter-offar tha Seller will authorize the Sellar's
Designated Agent/Licenses, to raguest, at the Swllex's sxpsnss, complste coplea of the documents
ilisted above from the Strata Corporation or other gources and to immediataely, upon recelpt, or
within 3 __ days of the acceptance of this offex or aounter-offer, daliver the documants to the
Buyexr!s Desmignated Agent/Licenmee. In the svent the Bellexr provides tha documentation llstad above
aftexr the date spacifiad, but before the subject removal date, then thae ordginal date for subjact
zemoval will be extended to 3 business days aftsr receipt of the documents.

The above conditions ara for ths sole benefit of the Buyexr. All subjects written above will be
satimfied ar waived on or before the dates indicated above and failing which this Contract will be
terminated, the parties will have no further obligatiocns toward each othar, and the Deposlt, Aif
any, will be immediately raeturned to the Buyer.

ARTIBEIR, .
The Buyaer acknowladges and accepts that on tha Comglebion Datery
containing, in addition to any encumbrance referred to in Clauge 9
1. any non-financial charga, and . -
2, any financial charge payable by a ubilifwereCRE T ght+of-way restrictive covanant, sasament or
othax intoxest v

 Alhthaerot P GT the title search results that ias attached to and Foxms part of this

100 ,mwvr“;
contract:

Each conditlon, if so indicated is for the sole benefit of the party Indicated, Unless each condition is walved or declared fulfiled

by written notice given by the benefiting party to the other party on or hefore the date specified for each condition, this Contract
will be terminated thereupon and the Deposit returnable in accordance with the Roal Estata Services Act.

Tl (47)
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PROPERTY ADDRESS

3. TERMS AND CONDITIONS: The purchase and sale ‘of the Properly includes the following terms and Is subject in, the

fgﬂ‘:‘;&"{,ﬁ";}ﬁ,’}?g}‘ .~ Intheamount lesser of the actual amount levied or

If & special Yauy is Approved bafora the Complation Date, the Seller will credit tn
s 0laatd the special levy that the Buyer ip cbligated to pay under the Strat

$50,000,00 0)f 0

.

g

a Property

Aot, regardless of whethar the special levy is due or peyable by lump sum or installments
over tims. The Sellar hereby directs the Buysr to hold back such oredit from the sale
praceads and to remit it te tha Htrata Corporation. If a apacial assessnent has haen

Notice of Annual Genaral
Haeting, but not pasmed by tha Strata Corporation befora the Conplation Date, tha Buyar
may hold back the amount of the Propoaed assessment sither pay tha amount ta the

Strats Corporation or, if the Proposed special assessment)is. dqf'?n.ta'd, pay the amount to D:

proposed by way of Notice of Special deneral Meeting or by way of

the Bellex. . e &”M ae @

AMENDMENT OF BYLAWS OR RULZS

If prior to the Completion Dats tha Seller becomes awars of any notice of a re

anand tha bylaws or rules of the Btrata Corporation, or the bylaws or rules of a section

to which the Btrata lot bealongs, oz any amendment to such bylaws or

@

salution to

rulss, that the Saller

har not praviously disclosed to Ehe Buyer, tha Seller will promptly deliver a copy of the

relavant resolution or notice of ramclution to tha Buyer.

The Seller represents and warrants that during the tims &
there have kesn no unauthorized altgrati - o
beat of the Seller's knewderdrmren
- -t Y ST AN

ere have

nsver praviously baen any

PROPERTY TRANSFER TAX

Tha Buyer acknowledges that at the time of thims agreement Froperty Transfer Tax is
applicable on the Purchags Prica of the Propexrty at a rate of 1% on the first $200,000 and
2% on the portion of the fair market value greater than $200,000 and up to and including
$2,000,000 and 3% on the portion of the failr market valua greater than $2,000,000, and if
the property is raaidential, a furthar 2% on the portion of the fair market valus greatar

than $3,000,000 am required by tha Property Transfer Tax Act,

In the event GST is payable on the purchass of the prres
Purchase Price. The Zul ‘ G i b

. P

o the CRA. The 8eller will indemnity and

ad 48 the

C:
Lhe Property,;

“dtlons to the Property and to the

OTHER TAXES . .
The Buyar is aware that thae Frovinaial and Federal Government mnay
regulations from tims to time. At the time of this agreement, tha

implement or change tax
Buyer is made awars of

the BC Bpeoulation and Vacancy Tax and of the City of Vancouver Enpty Home Tax, The Buyer
has bean advised to sask independant accounting advice on the application of thege taxas.

The Sellar raprasants and warrant@ that, during the time the Seller has oy

lot, neither the gtrata lot nor any limikad aommon propcrty ang
has beaen used for the illegal growth of any substanddn er=tss
of any illsgal substances. Thia warranty shaldeesds
this transaction. Further, the §g
knowledge and belimf, no
with the ptitsdetd

Sprasents’thiat, to tha bast

o o - t&
MU WlEh the strata 15
growth or manufaatura

¥% and not Rmerge on the completion of

of the Seller's

WY the mtrata lot nor any limited common property asmociated
bean used for the 1l1legnl growth of any @

-

e
ubstances, or growth (ﬁ")
- . e’

MBASUREMENTS

The Buysr is aware that the squara footage as advertismed i approximate

and the Buyer ig nl:isfiegl with size of the Property as viawed.

and not guarantsed

Each condition, If so Indicated s for the sole benefit of the party indicated. Unless each condition I8 walved or declared fuliled
by written notice given by the banefiting party to the other party on or before the date specified for each condition, this Contract

wiil be terrinated thereupon and the Deposit returnabile In aocardance with the Real Eslata Servicas Act,
[w (47)]
~—— TINTMALS =
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! PROPERTY ADDRESS

, 3, TERMS AND CONDITIONS: The purchase and sale of the Propsrly Includes the foliowing terms and is subject to the

following conditions:
PARKING
| . The Purchase Price includes the exclusive use of parking stall # 50,51, 53___ (the
08 "Parking Etall"). The Seller representa and warrants the Parking 8tall is daaignnted ‘under
qD the following arrangement (select one):
—_as limited common property of the Strata.lLot)

- _X as common property of tha Strata CQrporation&M«mdaan-mM

¥ r—--—-u—a-——--—ws-—r!\

(/)ﬂ ag common propercy of the Strata Curporacion under a short term sxclusive use
- agraement or spaclal privilege;

as a separate Strata Lot; or

as part of the Strata Lot.

XBY8 .
On the Pussession Date the Sesller will provide the Buyaxr with at least two seta of keys
and/or fobs, for the unit including, but not limited to, the atrata lot, the budi g,

parking areas, WNONNGI PO ipuni iRl RO iidipmmadibiie bullding amenities and iff t (A,}‘:a)
building features a garage door, nll remote centrols for the garega door. s o
STRATA FEES COom m.s‘ o T RLLY.

The Heller biwe 1 o3

b the monehly at:ruta\ feen are /161072 80 N /Q\ 7'
' V M sjjm‘ G (/a-y?’
p-she-futiwiny rirredetions-apni

ACCESS8 Lr—?u
' The Seller shall allow the Buyer to access the property on 2 occamions afb bject
removal (if any) and priox to the Complation Date. The Buysr shall provide to the Beller
or geller's representative at least 24 hours notice to acoess tha Froperty. The Buyer
agraea to indemnify and save harmlesa the Seller from any claims, actiona, damages or
costs that rasult from the Seller’s accaess of the Property under this clause.

LEGAL & O’I'HER PROFEYSTONAL ADVICE

The Buyer and Seller ackmowladge that the Brokerage and Dasignab-d Agents do not provide
legal or other expext advicé in matters beyond the common standard of care in the Real
Egtate Industiy. The parties have been advisad tu seek independent legal advics prior to
executing this Contract of Purchase and Hala.

ar)

Each condition, If so Indlcated is for the sole benefit of the party indicated. Unless each condition Is waived or declared fulfilled

- by written notlea given by the benefiting party to the other party on or before the date specified for each condition, this Contract
will be terminated thersupon and the Deposit returnable In acoerdanse with the Real Sstate Services Act,
. 08
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4. COMPLETION: The sale will be completed on March th . yr 4020
(Completion Date) et the approptiate Land Titls Office.
5. POSSESSION: The Buyer will hava vacant possession of the Propary at ___ 11 _ a. m. on
Margh LGy 2020 - (Fossession Date) OR, subject to the following exlsting lentancleay, Il any:

6. ADJUSTMENTS: The Buyer will assume and pav al taxes. rales, local imorovement assessments, fuel utiiities and other
charges from, and including, the date set for adjustments, and all adjustments hoth Incoming and oulgoing of whatsosver
nature will be made as of Haroh 10tk ,yn 1020 (Adjustment Date).

7. INCLUDED ITEMS: The Purchase Prica Includes any bulldings, improvements, fixtures, appurlenances and attachments
thereto, and all blinds, awnings, screen doors and windows, curtaln rods, tracks and valances, fixed mirrors, fixed carpeting,
efactric, plumbing, heating and air conditioning fixtures and all appurienances and attachments thersto as viewsd by the Buyer

at the date of insoection. INCLUDING: .
Aiy Conditioning, Clothes Washer/Drysr, Dishwasher, Drapes/Window

Coverings, Microwave, Oven - Built In, Range Top, Refrigerator,
Sprinklar - Fira, Wine Cooler.all light fiwtures. '
All indoor and outdoor furnitures, home degoration (pots, paintings,
mirrors, clocka, ate.), rugs, lamps, TVa,

L{D A1l items in the property.
() mreeuowe .
\\./ G by K A eANAD AP LL Ko Sk @ qo @)

8. VIEWED: The Pmpénv and all Included items wili be in substantialiv the same condilion at the Possession Date as when
viewed by the Buyeron ____ Dacembaz £ 18th yr 2019

bs

9. TITLE: Free and clear of all encumbrances exoepl subsisting conditions, provisos, restrictions exceptions and reservations,
Including royalties, contalned In the original grant or contained in any other grant or disposition from thg Crown, ragistered or
pending restrictive covenants and rights-of-way in favour of utiities and public authorities, exlsting tenancles set outin Section
5. It any, and exceot as otherwise set oul hersin,

10. TENDER: Tender or ;Saymsnt of monles by the Buyer o the Seller will be by cartified chegue, bank draft, cash or
Lawver's/Notarv's or resl estate brokerage's trust cheque.

11. DOGUMENTS: All documents required to give effect to this Cantract will be delivered in reglstrable form where necessary and
will ba lodged for ragistration in the appropriate Land Title Office by 4 pm on the Completion Date,

11A. SELLER'S PARTICULARS AND RESIDENCY: The Ssller shall deliver to the Buyer on or befora the Complstion Date
a statutory declaration of the Seller containing: (1) pariculars regarding the Seller that are required o be Included In the
Buyer's Proparty Transfer Tax Return to ba filed in connaction with tha complstion of the transaction contemplated by this
Cortract {and the Sellsr hereby consents to the Buyer inserting such particulars on such return}; (2) dsclarations regarding the
Speculation and Vacancy Tax for residantlal properties located in jurisdictions where such tax s Imposed and the Vancouver
Vacancy By-Law for residential properties located in the Clty of Vancouver; and (3} if the Seller s not a non-reaident of Canada
as described In the non-residency provislons of the fncome Tax Act, confirmation that the Selfer la not then, and on the
Gomplation Date will not be, a non-resident of Canada, If on the Completion Date the Seller Is a non-resident of Canada as
describad In the residency pravisions of the lncomes Tax Act, the Buyer shall be entltled to hoid back from the Purchass Price
the amount provided for under section 116 of the income Tax Act. :

4 INITIALS "
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PROPERTY ADDRESE .
11B, GST CERTIFICATE: If the transaction contemplatad by this Contract Is exempt from the payment of Goods and

12,

13

14,

15.

16,

17.

18.

19.

Services Tax ("GST*), the Seller shall execute and dellver to the Buyer on or bafore the Complelion Date, an appropriate GST
exemption certificate lo refieve the parties of thelr obligations to pay, collact and remit GST in respact of the transaction. If
the transaction contermplated by this Contract Is not exempt from the payment of GST, the Saller and the Buyer shall sxecute
and daliver to the other party on or before the Compietion Date an appropriate GST certlficate in respeot of the transaction.

TIME: Time will ba of the essence herecf, and unless the halanca of the cash payment s paid and such formal agresments to pay
ths balance as may be necessary is entered Into on or before the Completion Date, the Seller may, at the Seller’s option, terminate
thls Contract, and, in such event, the amount pald by the Buyer will be non-refundable and absolutely forfeited to the Seller, subject
to the provislons of Section 28 of the Real Estate Services Act, on account of damages, without prejudice to the Seller's other
remadies.

BUYER FINANCING: If the Buyer Ia relying upon a new mortgage to finance the Purchase Price, the Buyer, whila still required
ta pay the Purchase Price on the Completion Date, may walt to pay the Purchasse Price to the Seller untll after the transfer
and new mortgage documents have been lodged for regiatration in the appropriats Land Title Office, but only if, before such
fodging, the Buyer has: (a) made avallable for tender to tha Saller that portion of the Purchase Price not secured by the new
mortgage, and (b) fulfiied all the new mortgagea's conditions for funding except lodging the mortgage for registration, and (c)
made avallable to the Seller, a Lawyer's or Notary's undertaking to pay the Purchase Price upon the {odging of the transfer
and new mortgage documents and the advance by the mortgagee of the mortgage proceeds pursuant fo tha Canadlan Bar
Assoclation (BC Branch) (Real Property Section) standard undertakings (the “CBA Standard Undertakings®),

CLEARING TITLE: If the Saller has ax!sting financlal charges to be cleared from title, the Selter, while still required io clear
such charges, may walt to pay and discharge existing financial charges until immediately after recsipt of the Purchase Price,
but In this event, the Seller agrees that payment of the Purchase Price shall be made by the Buyer's Lawyer or Notary to the
Saller's Lawyer or Notary, on the CBA Standard Undertakings to pay out and dischargs the financlal charges, and remit the
balance, If any, to the Selier.

COSTS: The Buyer will bear all costs of the conveyance and, if applicable, any costs related to arranging a morigage and the
Seller will bear all costs of clearing Ulle,

RIBK: All buildings on the Praperty and all other items Included In the purchase and sale will be, and remain, at tha risk of
the Sellér until 12:01 am on the Completion Date. After that tima, the Property and all Included ilems will ba at the risk of the
Buyer.

PLURAL: in this Contract, any refarence to a party includes that party's heirs, executors, administrators, successors and
assigns; singular includes plural and mascullne includes feminine.

REPRESENTATIONS AND WARRANTIES: There are no repressntations, warranties, guarantaes, promises or agreements
otherthan those set out In this Contract and the raprasentations contained in the Property Disclosure Statement if Incorporated
into and forming part of this Contract, all of which will aurvive the completion of the sale.

PERSONAL INFORMATION: The Buyer and the Sellar hereby consent to the collection, use and disclosura by the Brokerages
and by the managing broker(s), asaoclate broker(s) and representative(s) of those Brokerages (collsctively the "Licensas(s)*)
described In Section 21, tha real estate boards of which those Brokerages and Licensees ara members and, if the Property Is
listed on a Multiple Listing Service®, the real esiate board that operates the Multiple Listing Service®, of personal information
about the Buyer and the Seller:

A. for all purposss consistant with the transaction contemplated hersin:

B. If the Property Is listad on a Multiple Listing Service®, for the purpose of the compliation, retention and publication by
the real estate board that operates the Multiple Listing Service® and other real estate boards of any statistios including

historical Multipla Listing Service® data for use by persons authorized to use the Multlple Listing Service® of that real

astate board and other real estate boards; L/D ( ? :a
—— " INITIALS
BC2057 REV, DA FEB 2019 COPYRIGHT - BC REAL ESTATE ASSOCIATION AND CANADIAN BAR ASSQGIATION (BG BRANGH)

‘CAEA WEBForm® } Fabf201a



095

DocuSlign Envelope ID: 81519AAF-E91C-4C49-A943-8380A7930272

DocuSign Envelope 1D; 1027 EFB2-0054-4AEC-8C00-F2B6F59B77ED
1028 BARCLAY STREET 4103 vancouver BC VEE 0BL PAGE 7 of 8 PAGES

PROPERTY ADDREES

C. for enforcing codes of professional conduct and sthlcs for members of real estate hoards; and

D. for the purposes (and to the recipients) described in the brachure published by the British Columbia Real Eatata Assoclation
entitled Privacy Notice and Consent,

The personal information provided by the Buyar and Seller may bs stored on databeses outsids Canada, In which case It

would ba subject to the laws of the jurlsdiction In which it Is located.

20. ASSIGNMENT OF REMUNERATION: The Buyer and the Seller agree that the Seller's authorization and Instruction sat out
In sactlon 25(c) below Is a confirmation of the equitable assignment by the Seller in the Listing Contract and Is notice of the
equitable assignment to anyane acting on hehalf of the Buyer or Seller.

20A. RESTRICTION ON ASSIGNMENT OF CONTRACT: The Buyar and the Seller agree that thls Contract: (a) must not be
assigned without the written consent of the Seller: and (b) the Seller Is entltled to any profit resulting from an assignment of the
Contract by the Buyer or any subsequent assignes.

21, AGENCY DISCLOSURE: The Seller and the Buyer acknowledge and confirm as follows (Initial appropriate box(es) and complete
detalls as applicabla):

INFTIALS

INITIALS

INITIALS

INITIALS

' A The Saller acknowledges having racelvad, read and understood Real Estate Councl of British Columbla

(RECBC) form entitled "Disclosure of Reprasentation In Trading Services" and hereby confirms that the Seller
has an agency relationship with ‘

Ken Lsdng PRECH (Designated Ageni(s)/Licensee(s))

who is/are licensed in relation to Oakwyn Realty Downtown Led. {Brokerage).

8. The Buyer acknowledges having recelved, read and understood RECBC form entitled “Disclosure of
Representation in Trading Services® and hereby confirms that tha Buyer has an agency relationship with

s .Jagon Shang . (Designated Agent(s)/Licenses(s))

who la/are licensed in ralation to - OAKWY_N Rm'l'!f LTD __ (Brokerage).

C. The Seller and the Buyer each acknowledge having recelved, read and understood RECBC form
enlitled “Disclosure of Risks Associated with Dual Agency”and hereby conflrm that thay each consent 1o a dual
agency relationship with

(Designated Agent(s)/Licensse(s))

who is/are licensad In relation to . (Brokerage),

having slgned a dual agency agreement with such Designated Agenti(s)/Licensee(s) dated ]

D. Ifonly (A) has bean completed, the Buyer acknowledgas having racsived, read and understond RECBC

farm “Disclosure of Risks to Unrepresented Partles® from the Seller's agent listed in (A) and heraby confirms
that the Buyer has no agency relationship.

E. If only (B) has been completed, tha Seller acknowledges having received, read and understood RECBC
form “Disclosure of Risks fo Unrapresented Partles® from the Buyer's agent lisiad In (B) and hersby confims
that the Seller has no agency relationship.

D4, T

T T W]

~ INITIALS

CANA VT orimy®

BC2037 REV. DA FEB 2019 COPYRIGHT - BG REAL ESTATE ASSOCIATION AND CANADIAN BAR.ASSQCIATION (BC BRANCH)
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PROPERTY ADDRESS

22. ACCEPTANCE IRREVOCARLE (Buyer and Seller): The Seller and tha Buyer spacifically confirm that this Contract of

Putchase and Sale is executed under seal. It Is agreed and understood that the Seller's acceptance Is Irtevoceble, including
without limitaflon, during tha period prior to the dats apacified for tha Buyar 10.either:
A. {ulfill or walve tha terms and conditions herein contained; and/or

B. exercise any option(s) hersin contalned, . : o
0% 23, THIS IS A LEGAL DOCUMENT. READ THIS ENTIRE DOCUMENT AND INFORMATION PAGE BEFORE YOU SIGN (4{ D T

@

24, OFFER: This offer, or counter-offar, will be opan for acceptance until 8 oGlock_p. _m.on Jan 02, yr.2020

yri =844+ (yniess withdrawn Inwriting with notification to the dthier parly of such revecation prios
to notification of &s accaptance), snd upon acceptance of the offer, or counter-offer, by accepting in writing and notifying the

Omw party of such acosptance, thers will be a binding Gonlract of Purchase and Sale on the terms and conditions set forth.

%wmm DUAN

WITNESS PRINT NAME
X ‘ ) . . W
WITNEBS BUYER PRINT NAME

If the Buyer Is an individual. tha Buver declares that they ara a Canadian citizen ora oermanent resident as defined In the

LD LR :

25, ACCEPTANCE: The Selier (s) hereby accapta tha above offer and agrass to complets the sale upon the terms and conditichs

set outabove, (b) agrees to pay a commission aa par the Listing Gontract, snd (c) authorizes and instructs the Buyer and anyons
acting on behalf of the Buyer or Sefler 1o pay the commiesion out of the proceeds of sele and forward caples of the Sellar's
Statement of Adjustments to the Cooperating/Listing Brokerags, as requested forthwith after compietion.

Saller's acceptarce is dated LY

The Seller daclaras thelr residancy: -

RESIDENT OF CANADA (LAT D NON-RESIDENT OF CANADA [ | ] as definad under the Income Tax Adt.
i

fIALS ‘ NTIALS
b W . . ' /%/ ‘@!uvu—u & rarsal Canada Inc.
WITNESS SELLER ¢ " PRINTNAME
X - A )
WITNESS SELLER PRINT NAME

*PREG foomarniy Pemoned st Eatmia Gorvomn:

Trodemarks am owned or sonirollad by hacmnmm-hww(cnn)‘wwymd-m, Fannionale wha sre bars of CREA {REALTOR™ sndia

:ne qually of aervices they pravids (MLS™). ,

8C2067 REV. DA FEB 2019 COPYRIGHT - BC REAL ESTATE ASSUGIATION AND CANADIAN BAR ASSOCIATION (BC BRANCH)
Fab/2018
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SCHEDULE *A* TO CONTRACT OF PURCHASE AND SALE
FOR THE PROPERTY DESCRIBED IN THE ATTACHED CONTRACT OF
PURCHASE AND SALE (THE * PROPERTY")

The follewing terms and conditions replace, modify, and where applicable override, the terms of the
attached contract of purchase and sale, and any modifications, additions or addenda thereto (collectively,
the "Contract”). Where any conflict arises between the terms of this Schedule *A” and the Contract, the
terms of this Schedule "A* will apply. - ,

The following terms and conditions shall not merge, but'shall survive, the completion of any sale of the
Property to the Buyer, . v ’

The references in Schedule "A" 1o specific clauses in the Contract are references to the clause numbers
in the contract of purchase and safe used by the Real Estate Board of Greater Vancouver (the “Real
Estate Board Contract’). if the Contract attached hereto has different clause numbers than the Real
Estate Board Contract the terms of Schedule “A” will apply with the necessary changes and with equal
effect to the equivalent clauses of the Contract, notwithstanding the different clause numbers, .

capacity (the "Receiver”),
1. C‘lause 22 of the Contracg is deleted, and replacéd by the following:

The acceptance of this offer by the Seller is pursuant to a Court Order made in a receivership
proceeding in the Supreme Court of British Columbia (the “Court") in Action .
No. 8-1813807 (Vancouver Registry) (the ‘Proceedings”) and not as seller or owner of the

" Property. The acceptance of this offer by the Seller is subject to the approval of the Supreme
Court of Brltish Columbia (the "Court”) and will become effective from the time an Order Is made
by the Court appraving this offer. The Buyer acknowledges and agrees that the date of the
application for that Order will be at the sole discretion of the Seller. The Buyer also '
acknowledges and agrees that the Seller's obligations in connection with this offer, until it is
approved by the Court, are limited to putting this offer before the Court, Thereafter, the Seller is
subject to the jurisdiction and discretion of the Court te entertain other offers and to any further
Orders the Court may make regarding the Property. Given the Seller's position and the Seller's

The Buyer acknowledges and agrees that the Seller can disclose the amount of this offer, once
accepted, to any person,

If the Court vacates, sets aside or varies an Order approving this offer for any reason whatsoever
(except any willful misconduct of the Seller), then the Seller shall not be liable to the Buyer or any
other person in any way whatsoever, in connection therewith,

2, Clause 9 of the Contract is deleted, and replaced by the following;

“ Free and clear of all encumbrances of the parfies with notice of the Proceedings, In accordance
with an Order of the Court (the "Vesting Order") except: subsisting conditions, provisos,
restrictions, exceptions and reservations, including royalties, contained in the original grant or
contained in any other grant or disposition from the Crown, registered or pending restrictive
Govenants and rights-of-way In favour of utilities and public autharlties, and except as otherwise
set out herein." .

V49403\WAN_LAWA 3162055\
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<2
; 3, This offer (and any contract formed by Its acceptance) may be terminated by the Seller at any
i time prior to the completion date in the Contract if any Order of the Court or other court of
competent jurisdiction renders the completion impossible or inadvisable, and In that event the
Seller will have no further obligations or liability to the Buyer. i ,

4. - Ifthe Vesting Order is made, and if the Seller does not terminate this offer or any contract formed
by its acceptance, then the Buyer must complete the sale on the completion date in the Contract
(or such ather date as might be in the Vesting Order), time being of the essence, regardless of
any appeal or application for leave to appeal, vary or set aside the Vesting Order, by any person.

5. The Canadian Bar Assoclation (BC Branch) (Real Property Section) standard undertakings (the
“CBA Standard Undertakings”) are of no application whatsoever, to the Contract or a sale of the
Property by the Seller. .

6. Clause 10 of the Contract is deleted. and replaced by the following:

“Tender or payment of monies by the Buyer to the Seller, and all deposits pald by the Buyer, will
be by certified cheque, bank draft, or lawyer's or notary's trust cheque, only."

7. The Buyer acknowledges and agrees the Property includes real property only, and no personal,
intangible or other property, unless otherwise addressed by further addendum.

8, Clauses 7 and 8 of the Contract are deleted, and replaced by the following:

“The Buyer acknowledges and agrees that the Seller Is seliing the Property and the Buyer is

] buylng the Property on a strictly “as is, where is" basis as of the time of actual possession. '
Without limiting the generality of the foregoing, the Buyer acknowledges and agrees that the
Seller has not made and will not make any warranty or representation whatsoever with respect to
the Property, and no such wasranty or representation is expressed or can be implied Including,
without fimitation, any warranty or representation as to environmental condition, size, dimanslons,
fitness, design or conditlon for any particular purposes, quality, or the existence of any defect,
. whether latent or patent. The Buyer acknowledges and agrees that It has conducted any
i inspections with respect to the condition of the Property, including in relation to environmental

: Issues, that the Buyer deems appropriate, and has satisfied itself with regard to such matters.

If the Seller has provided the Buyer with any reports or information regarding the Property {the
“Information”), the Buyer acknowledges and agrees that the Seller has not made and will not
make any warranty or representation whatsoever regarding the Information, including the
accuracy or completeness of the Information, and any use that the Buyer or others may make of
the Information Is strictly at the Buyer’s own risk”.

10. Clause 12 of the Contract is deleted, and feplacad by the following:

“Time will be of the essence hereof, and unless the balance of the cash payment is pald on or
before the Completion Date, the Seller may at the Seller's option, either terminate or reaffirm the
Contract, and the deposit will be non-refundable and absolutely forfeited to the Seller, without

i prejudice to the Seller's other rights and remedies. These terms and conditions are for the sole
1 benefit of the Seller”.

1. No property condition disclosure statement concerning the Property forms part of the Contract,
whether or not such a statement is attached to the Contract.

12, Clause 18 of the Contract is deleted and replaced by the following:

“There are no representations, warranties, guarantees, promises or agreements other than those
set out in this Contract.”

VA49403WAN_LAV 31620551
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13,

14,

18.

16.

17.

-3
The Seller will not be responsible for removing any personal property left on or about the

. Property, by any occupant of the Property or otherwise.

Glause 5 of the Contract Is modified, by adding the following;
a) Possession will be by operation of and pursuant to the terms of the Order,

b) No adjustments, including but not limited to adjustments for rents or security deposits, will
be made to the purchase price on account of any tenancies,

c) if any oceupant of the Properly does not vacatethe Property by the possession date,
then the Seller will apply for a Wit of Possesslan and Instruct a Court Bailiff to deliver
possession to-the Buyer. This'ls the Seller's only obligation as regards possession. The-
Seller will not be liable to the Buyer.or any other person in any way whatsosver (apart
fromtiie Seller's abligation'to.apply for a Wit of Possession ahd instruct a Court Baififf), if
passessior ¢annat be delivered to thie Buyer on the passession date, The Buyer
acknowletiges that considerable time is often required, to obtaln Writs of Possession.
The-Seller will not be responslble for removing any personal praperty left on or about the
Property, by any occupant of the Property or otherwisa,

The Vesting Order will describe the Buyer exactly as the Buyer appears at the upper right on the
first page of the Contract, so the Buyer as described at the upper right on the first page of the
Contract will appear as the owner of the Property after completion of a sale of the Property, Seller
will not be bound by any term in the Contract describing the Buyer otherwise, or aflowing the
Buyer to complete the sale with a different name;

The Buyer is responsible, immediately on completion of the sale of the Property to the Buyer, for
paying any and all taxes arlsing from or in connection with the sale {including Property Transfer
Tax and GST). The Seller can, at lts option, require the Buyer to pay it any such GST
immediately on completion of the sale (and in that event the Seller will then remit such tax to
Canada Revenue Agency).

The Buyer authorizes the Seller and its agents and insurers to disclose to third parties any
personal and/or other information arising from or in any way connected with the Property, or the
sale of the Property to the Buyer,

BUYER(S}W

DocnBigna

%MUM Dm Date:

Dec 19, 2019

N O3AZF 428

SELLER

.

AL, Date: 52&‘ Z% )

Alvarez

8 MZrsal Canada Inc,,

in its capacity as the Court appointed

receiver over all of the assets,

undertakings and property owned .
or beneficially owned by Masahiko

Nishiyama in Canada, and not in its

personal capacity

V49403WAN_LAW 3162055\1




APPENDIX “B”

100

CLAIMS TO BE DISCHARGED FROM TITLE TO THE CONDO

Party Nature of Charge Registration No.
Injunction CA7073370
Injunction CA7640699
Crown Lien WX2141048
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APPENDIX “C”
PERMITTED ENCUMBRANCES, EASEMENTS, AND RESTRICTIVE COVENANTS
1. The reservations, limitations, provisos and conditions expressed in the original grant

thereof from the Crown.

2. The following:

Party Nature of Charge Registration No,

City of Vancouver Easement and Indemnity BB655983
Agreement .
Equitable Charge BB6553985
Covenant BB762515
Covenant ’ BB762542

Shaw Cablesystems Statutory Right of Way BB89948

Limited

Appurtenant to Parcel A Easement BB762491

Plan BCP20086 Except: Air
Space Plan BCP40279

Easement BB762492
Easement BB762493
Easement BB762494
Easement BB762496
Easement BB762497
Easement BB762498
Easement BB762499
Easement BB762500
Telus Communications Inc. Statutory Right of Way BB1077958

V48403\WVAN_LAW\ 3308768\3




AleNnI N "

BILL OF SALE (ABSOLUTE)

THIS BILL OF SALE made effective the dayof _ -, 2020.

BETWEEN:

ALVAREZ & MARSAL CANADA INC., in its capacity as the Court-

appointed Receiver over all of the assets, undertakings:rid-property

owned or beneficially owned by Masahiko lehiyam%[ﬁ"‘Canada, and

having an office located at 1680 — 400 Burrard S;gtéﬁéﬁ-z-;yancouver, .

British Columbia, V6C 3A6 , ﬁgﬁ* ‘%’i;_gg&x
. , 2 "ij

' (the “Vendor")
AND:

bzt

MAYNARDS INDUSTRIES CANADA 1D

gor is

urchaser for the absolute sale to the Purchaser of

3 ggegule ‘A’ (the "Purchased Assets”).

1. . Transfer; The Vendor does hereby sell, assign, transfer and set over to the
Purchaserthe Purchagé‘d Assets and the appurtenances thereto free and clear of ali liens, charges
and encumbrances of every nature and kind whatsoever, all of which are in possession of the -
Vendor, and all right, title, interest, property claim and demand of the Vendor therein, to and for the
Purchaser's sole and only use forever. - .

2. As is, with no warranty. Purchaser agrees to accept the Purchased Assets on a
strictly “as is where is” basis as they exist on the date of this Bill of Sale. The Purchaser agrees that
the Vendor has not made and is not making any representations and/or warranties express or
implied to the Purchaser as to description, value, fitness for any purpose (including intended
purpose), merchantability, quantity, quality, state, condition, location, or any other matter concerning
the Purchased Assets, or any part of them, or the completeness, accuracy or currency of any

V49403\VAN_LAWA 3309160\
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-2.

material or documentation provided by or on behalf of the Vendor in relation to the Purchased
Assets. The Purchaser agrees that no representation or warranty of any kind can be implied at law
or in equity, by statute or otherwise, with respect to the Purchased Assets. The Purchaser
acknowledges that it has inspected the Purchased Assets and has relied entirely on its own
inspections and investigations. The description of the Purchased Assets contained in all schedules
to this bill of sale is for the purpose of identification only and no representation or warranty is being
given by the Seller concerning the accuracy of those descriptions. The Seller will not be liable, nor
will the Purchaser have a remedy for recovery of any damages, including but not limited to
economic loss of any kind; arising out of any claim that the Purchased Assets infringe the rights of
any other person. ]

: & ""i'fiz:_*

3. Responsibility for taxes. The Vendor and the Purchas’é% agree that the Purchaser will
be liable for and will pay all taxes, including all retail sales and cofimodity taxes, properly payable
by the Purchaser in connection with the sale and transfer@ifg the Puréhased Assets, unless a
certificate of exemption is provided to the Vendor prior to, g;,;;pbn the Pureliaser taking possession
of the Purchased Assets. P iR '

4. Entire Agreement. This Bill of Salg dﬁsﬁtutes the entire agreeﬁrﬁ‘ between the
Vendor and Purchaser pertaining to the purchas d salé??gf the Purchased“Assets and
supersedes all prior agreements, undertakings, negotiations aifd discussions, whither written or
oral, of the Vendor and the Purchaser, and there are no ties, representations, covenants,
obligations or agreements between the \“{iaeng:ior and the Purchaser except as set forth in this Bill of

&
Rsit

e
Sale. : Tl

b

5

S. Enurement. It is EXPTESSJV%@QTB tween the ijngtles hereto that all grants,

covenants, provisos and agreements, rights, bfgwer%;p‘r cehditions and liabilities contained
in this Bill of Sale shall be Iead and held as mage by 1i:and granted to and imposed upon
the respective parties heggto’ eir respective’successorséand assigns, the same as if the words

successors and assigyfg: oper and necessary places.

Y

= . . 7
THE REMAIR DER TENTIONALLY LEFT BLANK

| V49403WAN_LAWA 3309160\
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6. Counterparts. This Bill of Sale may be signed by the parties in as many counterparts
as may be necessary, each of which so signed shall be deemed to be an original and such
counterparts together shall constitute one and the same instrument and, notwithstanding the date of
execution, shall be deemed to bear the effective date as set out below.

IN WITNESS WHEREOF the parties hereto have executed this Bill of,Sale as of the date first
written above. i

ALVAREZ & MARSAL CANADA INC.
in its capacity as court-appointed Receiver of
Masahiko Nishiyama and not in its personal capacity

Per:

Anthony Tillman
Senior Vice President

MAYNARDS INDUSTRIES LTD.

Per:

Authorized Signajory

V49403\WVAN_LAWA 3309160\
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Schedule A

Assets

1. Mercedes S550 vehicle, VIN WDDNG8GB0AA343089

V45403\WAN_LAWA 3309160\




No. $1813807
Vancouver Registry

IN THE SUPREME COURT OF BRITISH COLUMBIA
IN BANKRUPTCY AND INSOLVENCY

IN THE MATTER OF THE PART Xlll OF THE
BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985,
C. B-6, AS AMENDED

AND

IN THE MATTER OF MASAHIKO NISHIYAMA,
BANKRUPT UNDER THE LAWS OF JAPAN

ORDER

GOWLING WLG (Canada) LLP
Barristers & Solicitors
Suite 2300, 550 Burrard Street
Vancouver, BC V6C 2B5

Tel. No. 604.683.6498
Fax No. 604.683.3558
File No. V49403 ‘ JDB/azk

V43403\WVAN_L AW\ 3308768\3
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No. S-1813807
Vancouver Registry

 IN THE SUPREME COURT OF BRITISH COLUMBIA
IN BANKRUPTCY AND INSOLVENCY

IN THE MATTER OF THE PART XIII OF THE
BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, C. B-6,
AS AMENDED

AND

IN THE MATTER OF MASAHIKO NISHIYAMA,
BANKRUPT UNDER THE LAWS OF JAPAN

NOTICE OF APPLICATION

GOWLING WLG (Canada) LLP
Barristers & Solicitors
Suite 2300, 550 Burrard Street

Vancouver, BC V6C 2B5 |

Tel. No. 604.683.6498
Fax No. 604.683.3558

File No. V49403 , JB/msh

V49403\VAN_LAW\ 3206340\6
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CAN: 34491303.1

This is Exhibit “I” referred to in the Affidavit of
Wen-Shih Yang sworn before me at
oancow er , British Columbia,

on this the 2 day of _ WMo , 2022,

missioner for taking Affidavits for
itish Columbia

108
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No. S-1813807
Vancouver Registry

IN THE SUPREME COURT OF BRITISH COLUMBIA
IN BANKRUPTCY AND INSOLVENCY

IN THE MATTER OF THE PART XIII OF THE
BANKRUPTCY AND INSOLVENCY ACT, RSC 1985, c B-6
AS AMENDED

AND

IN THE MATTER OF MASAHIKO NISHIYAMA
BANKRUPT UNDER THE LAWS OF JAPAN

APPLICATION RESPONSE

Application Response of: Hatsumi Kinoshita (“Kinoshita”)

THIS IS A RESPONSE TO the application of Alvarez & Marsal Canada Inc and Hiroshi
Morimoto (collectively, the “Trustee”), filed February 12, 2020 (the “Application™).

Part 1: ORDERS CONSENTED TO

1. Kinoshita does not consent to any of the orders sought in the Application.
Part 2: ORDERS OPPOSED

1. Kinoshita opposes the orders sought at Paragraph 3 of Part 1 of the Application.
Part 3: ORDERS ON WHICH NO POSITION IS TAKEN

1. Kinoshita takes no position with respect to the orders sought at Paragraphs 1 and 2 of the
Application.

Part 4: FACTUAL BASIS

1. Prior to August 2019, orders were made respecting the “Condo”, as defined in the
Application, as well as other assets in Canada. These orders were not made on notice to
Kinoshita and she is applying to set these orders aside.
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Kinoshita was assigned full beneficial title to the Condo and other properties pursuant to
a family law agreement made in 2015 with the Condo’s previous owner, Masahiko
Nishiyama (“Mr. Nishiyama™).

Kinoshita made the Applicant aware that she claimed full beneficial title to the Condo in
around August 2019. The Applicant partially disallowed Kinoshita’s claim for personal
property located in the Condo.

On October 9, 2019, Kinoshita filed an application seeking to review disallowance by the
Applicant of her claim to ownership of the personal property in the Condo and a stay of
execution.

. On November 1, 2019, the Applicant filed an application for various forms of discovery.

On November 5, 2019, Kinoshita filed an application seeking to set aside various orders
that were not made on notice to her, including the order for sale of the Condo with a
hearing date of February 7 and February 8, 2020 (later moved to February 24, 2019 and
February 25, 2019). The filing of this application was delayed due to difficulties in
obtaining a hearing date from the Registry and having to obtain copies of various
documents filed in this matter and related matters from the Registry.

This matter came before the Court on November 7, 2019, November 20, 2019, November
27,2019 and December 16, 2019. The Court chose to hear the Applicant’s application
first. It was argued on December 16, 2019. Oral reasons for judgment were given on
January 13, 2020. There is yet no entered order. The Court ordered that the Applicant be
permitted to examine Kinoshita in Canada pursuant to the Bankruptcy and Insolvency Act
and the Civil Rules of Court.

Thus far the Applicants have not sought to examine Kinoshita.

Despite apparently concluding that the personal property in the Condo is worthless, the
Applicant has refused to provide it to Kinoshita despite her appeal of disallowance. It
seems, based on the Applicant’s position, that the Applicant intends on disposing of this
property before suchi appeal is adjudicated.

The sole creditor in this proceeding is the Resolution and Collection Corporation
(“RCC”), a Japanese corporation that does no business in Canada and has no assets in
Canada. Hiroshi Morimoto resides in Japan, does no business in Canada and has no assets
in Canada.

Provided that the proceeds of sale of the Condo are not removed from the jurisdiction of
this Court until Kinoshita’s claims, including beneficial interest in the Condo and other
assets already taken under execution, are adjudicated by this Court, Kinoshita is prepared
to agree to the sale proceeding. The proposal by the Applicant would prejudice
Kinoshita’s claim in this Court by forcing her to start all over again in Japan. She does
not wish to do so.
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Part 5: LEGAL BASIS

1.

Kinoshita agrees to the Condo being converted into cash provided that in doing so she is
not prejudiced. The order sought by the Applicant in Part 1 of Paragraph 3(c)(iv) of the
Applicant would prejudice Kinoshita. The money would be removed from the jurisdiction
of this Court and, effectively, move adjudication of Kinoshita’s claims to the courts of
Japan. Neither RCC nor Mr. Morimoto have any assets, business or presence in Canada.
There is no guarantee that they would return the money if it is moved to Japan.

If the Applicant wished an order moving everything to Japan such order should be clearly
set out in Part 1 of the Application and both factual and legal basis should be provided
specifically setting out why everything should be moved to J apan after the Applicant
already obtained orders for discovery in this proceeding and, in doing so, pre-empted
Kinoshita’s application for a stay of execution and, possibly, her application for a
declaration as to ownership of the Condo, funds already taken by RCC and presumably
transmitted to Japan and orders setting aside orders not made in her presence.

. The onus lies on the Applicant to try to establish that all proceedings should be

effectively moved to Japan. They have not done so. The BC Supreme Court clearly has
jurisdiction over land and money in British Columbia, and moving a claim respecting the
proceeds of sale of the Condo to Japan would not stop proceedings in Canada respecting
the millions already taken by RCC in the related matter without notice to Kinoshita that is
owned by her.

180 University Residential LP v Yours Asia Corporation, 2019 BCSC 289 at 18

The Application provides insufficient legal basis. This is not permitted under the present
Rules of Court: Dupre v Patterson, 2013 BCSC 1561 at 51 onwards. The fact of an
insolvency does not relieve a party of its obligation to provide fulsome factual and legal
basis and clearly set out the orders it seeks.

The proceeds of sale should be paid into court pending adjudication of Kinoshita’s
claims.

. In the alternative to the above, if the Applicant does not agree to the proceeds of sale

being paid into court pending adjudication of Kinoshita’s claims, the sale of the property
should not proceed on the basis that the order for sale was made without notice to
Kinoshita, Kinoshita claims full beneficial title and the Applicant was made aware of
these claims before it decided to list the property for sale.

Part 6: MATERIAL TO BE RELIED ON

1.
2.
3.

Affidavits #1 and #2 of Hatsumi Kinoshita.
Affidavit #1 of Masahiko Nishiyama.
Such additional materials as Kinoshita will advise.
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Jurisdiction: Justice Voith is seized of this matter
Time Estimate: Two Days.

The Application Respondent has filed in this proceeding a document that contains the
Application Respondent’s address for service.

Date: February 18, 2020

Todd Brayer
Counsel for Kinoshita
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This is Exhibit “J” referred to in the Affidavit of
Wen-Shih Yang sworn before me at

ver , British Columbia,
on this the 22 day of Mok , 2022,

A isSToner for taking Affida
itish Columbia

CAN: 34491303.1
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Vancouver

3

19-Feb-20 .

y No. S-1813807
REGISTR Vancouver Registry

IN THE SUPREME COURT OF BRITISH COLUMBIA
IN BANKRUPTCY AND INSOLVENCY

IN THE MATTER OF THE PART XIII OF THE
BANKRUPTCY AND INSOLVENCY ACT, RSC 1985, ¢ B-6
AS AMENDED

AND

IN THE MATTER OF MASAHIKO NISHIYAMA
BANKRUPT UNDER THE LAWS OF JAPAN

APPLICATION RESPONSE

Application Response of: Masahiko Nishiyama (“Nishiyama”)

THIS IS A RESPONSE TO the application of Alvarez & Marsal Canada Inc. in its capacity as the
Court-appointed receiver over all of the assets, undertakings and property owed or beneficially
owed by Masahiko Nishiyama in Canada and Hiroshi Morimoto (collectively, the “Trustee”),
filed February 12, 2020.

Part 1: ORDERS CONSENTED TO

1. The Respondent does not consent to any of the orders sought.
Part 2: ORDERS OPPOSED

2. The Respondent opposes 3(iv)
Part 3: ORDERS ON WHICH NO POSITION IS TAKEN

1. The Respondent takes no position on the orders sought at paragraph 1, 2, and 3, except
opposes 3(iv)

Part 4: FACTUAL BASIS

1. An application has been filed seeking these orders be set aside by way of a Notice of
Application filed by Kinoshita and Mr. Nishiyama on October 9, 2019 seek various orders,
amongst others, to set aside the registration of the default judgement of RCC and the
Receivership Order.
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2. A further Notice of Application was filed by Kinoshita and Mr. Nishyama on November
5,2019.

3. A Notice of Application was filed by the Trustee and hear on December 16, 2019. The
reasons for judgement have not yet been transcribed.

4. Mr. Nishiyama intends to proceed with filing an appeal in Japan of the RCC order giving
rise to the judgement, and subsequent registration in British Columbia. It is estimated that
the appeal will be filed the week of F ebruary 17, 2020 or February 24, 2020.

5. Mr. Nishiyama agrees to the sale, without prejudice to his position on the above
applications to set aside, subject to the provision dealing with the remaining proceeds be
subject to either approval of Kinoshita and Trustee and that any further order of the BC
Supreme Court.

Part 5: LEGAL BASIS

1. Mr. Nishiyama agrees to the Condo being realized without prejudice pending the
application to set aside the registration of the RCC judgement and receivership order.

2. Mr. Nishiyama seeks that the realization proceeds be paid into the British Columbia
Supreme Court pending further approval of the British Columbia Supreme Court.

3. The order sought by the Applicant in Part 1 of Paragraph 3(c)(iv) of the Applicant would
prejudice Mr. Nishiyama.

4. The money would be removed from the jurisdiction of this Court and, effectively, move
adjudication of Mr. Nishyama claims to the courts of Japan. Neither RCC nor Mr.
Morimoto have any assets, business or presence in Canada.

5. There is no guarantee that they would return the money if it is moved to Japan.

6. Kinoshita has made a claim for the beneficial interest of the property.

7. Given the scope of prejudice to Kinoshita and Mr. Nishiyama, it is submitted that the funds
should be paid into court in British Columbia and subject to further order of the BC
Supreme Court.

8. The legal authorities relied on by the Trustee and Kinoshita.

9. The inherent jurisdiction of this Court.

Part 6: MATERIAL TO BE RELIED ON

1.

Affidavits #1 and #2 of Hatsumi Kinoshita.
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Affidavit #1 of Masahiko Nishiyama.
First Report of the Receiver made on February 12, 2020
Such additional materials as Kinoshita will advise.

P L1

Jurisdiction: Justice Voith is seized of this matter
Time Estimate: Two days

The Application Respondent Mr. Nishyama has filed in this proceeding a document that contains
the Application Respondents’ address for service.

AT

Cody G. Reedman
Counsel for Masahiko Nishiyama, the bankrupt

Date: February 18, 2020




This is Exhibit “K” referred to in the Affidavit of
Wen-Shih Yang sworn before me at

\loncoww ey , British Columbia,

on this the 22 _day of Moirch , 2022,

A il ioner for taking Affidavits for
British Columbia

CAN: 34491303.1
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MAR § 4 2020 No. 5-1813807
ENTERED Vancouver Registry
@ _IN THE SUPREME COURT OF BRITISH COLUMBIA (

IN BANKRUPTCY AND INSOLVENCY

IN THE MATTER OF THE PART Xlll OF THE
BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, C. B-6,
AS AMENDED

AND

IN THE MATTER OF MASAHIKO NISHIYAMA,
BANKRUPT UNDER THE LAWS OF JAPAN

ORDER MADE AFTER APPLICATION

BEFORE THE HONOURABLE ) MONDAY, THE 24™ DAY
)
MR. JUSTICE VOITH ) OF FEBRUARY, 2020

ON THE APPLICATION of Alvarez & Marsal Canada Inc., in its capacity as the Court-
appointed Receiver over all of the assets, undertakings and property owned or beneficially
owned by Masahiko Nishiyama in Canada (the “Receiver”), and Hiroshi Morimoto, Trustee over

: the bankruptcy estate of Masahiko Nishiyama (the “Trustee”), coming on for hearing before me
this day, at 800 Smithe Street, Vancouver, British Columbia; AND ON HEARING Colin D.
Brousson and Alexandra McCawley, Articled Student, counsel for the Receiver and Trustee,
Todd Brayer, counsel for Hatsumi Kinoshita (“Kinoshita”), Cody Reedman, counsel for
Masahiko Nishiyama, Robert Richardson and Gordon Plottel, counsel for The Resolution and
Collection Corporation (“RCC"); AND UPON READING the Pleadings filed to date;

THIS COURT ORDERS that:

1. service of notice of this Application and supporting materials is hereby declared to be
good and sufficient, and no other person is required to have been served with notice of

this Application;

V49403\WVAN_LAWA 3308768\6
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the actions, conduct and activities of the Receiver set out in the Receiver's First Report
are approved and confirmed. "

the execution and completion of the Contract of Purchase and Sale, dated December
19, 2019, between Alvarez & Marsal Canada Inc. and Yongling Duan (the ‘Purchaser”),
attached as Appendix “A” hereto (the “‘Condo Agreement’), concerning the sale of:

(a) certain personal property, including household furnishings, decorations, and
appliances, and other as set out in the Condo Agreement, (the “Included
Personal Property"); and

(b) the lands and premises legally described as:

Parcel Identifier: 028-447-263
Strata Lot 254, District Lot 185
Group 1, New Westminster District,
Plan BCS4016

(the “Condo")

to the Purchaser is hereby approved:
upon
(a) completion of the Condo Agreement,

(b) presentation of a certified copy of this Order for registration in the New
Westminster Land Title Office, and

(c) delivery by the Receiver to the Purchaser of a bill of sale for the Included
Personal Property,

all of the right, title and interest of Nishiyama, Sun Moon Management Ltd. in and to the
Included Personal Property and the Condo shall vest absolutely in Purchaser in fee
simple, free and clear of and from any and all security interests (whethér contractual,
statutory, or otherwise), hypothecs, mortgages, trusts or deemed trusts (whether
contractual, statutory, or otherwise), liens, executions, levies, charges, or other financial
or monetary claims, whether or not they have attached or been perfected, registered or
filed and whether secured, unsecured or otherwise (collectively, the “Claims") including,

V49403WAN_LAW\ 3308768\ - e T
~— - g \“‘—/”—’ .
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without limiting the generality of the foregoing: (i) any encumbrances or charges created
by the Order of this Court; (ii) all charges, security interests or claims evidenced by
registratidns pursuant to the Personal Property Security Act of British Columbia or any
other personal property registry system; and (iii) those Claims listed on Appendix “B”
hereto (all of which are collectively referred to as the “Encumbrances”, which term shall
not include the permitted encumbrances, easements and restrictive covenants listed on
Appendix “C" hereto), and, for greater certainty, this Court orders that all of the
Encumbrances affecting or relating to the Included Personal Property and the Condo are

hereby expunged and discharged as against the Included Personal Property and the
Condo;

5. upon presentation for fegistration in the New Westminster Land Title Office of a certified
copy of this Order, together with a letter from Gowling WLG (Canada) LLP the solicitors
for the Trustee, authorizing registration of this Order, the British Columbia Registrar of
Land Titles is hereby directed to:

(a) enter the Purchaser as the owner of the Condo, together with all buildings and
other structures, facilities and improvements located thereon and fixtures,
systems, interests, !icenses! rights, covenants, restrictive covenants, commons,
ways, profits, privileges, rights, easements and appurtenances to the said
hereditaments belonging, or with the same or any part thereof, held or enjoyed or
appurtenant thereto, in fee simple in respect of the Condo: and

{b) having considered the interest of third parties, to discharge, release, delete and

expunge from title to the Condo all of the registered Encumbrances except for
those listed in Appendix “C”;

8. the proceeds of the Condo shall stand in place and stead of the Condo and, after the
usual adjustments between seller and buyer, the proceeds shall be paid to the Receiver,

in trust, and shall be paid out in accordance with the following priorities without further
Order:

(a) first, any arrears of taxes, fees and levies, utilities and services, interest and
penalties thereon,

V49403\WAN_LAWA 3308768\6
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(e)

121

second, the real estate commission due on this sale of 7% of the first
$100,000.00 and 2 %% on the remainder of the gross selling price, plus GST
thereon, or such lesser amount as maybe agreed to between the Receiver and
the listing realtor;

third, to the Receiver for all disbursements related to the possession,
preservation, maintenance, upkeep and sale of the Condo;

fourth, to the Receiver, in trust, in the amount of $1 19,469.84 in respect of claims
of the Province of British Columbia (the "Province"), under the Speculation and
Vacancy Tax S.B.C 2018, Chapter 46, Section 114, until written agreement
between the Province and the Receiver or by further order of this Court; and

fifth, the balance then remaining of the proceeds of the sale of the Condo, and
Included Personal Property (the “Net Proceeds”) shall be held by the Receiver
until March 12, 2020, pending Oral Reasons from this Honourable Court on
whether the Net Proceeds will be distributed to the Trustee to the credit of the
Japanese bankruptey proceedings and to be held by the Trustee pending further
order, authorization, or approval of the Japanese Court or agreement of the
Trustee and Hatsumi Kinoshita, OR if the Net Proceeds will continue to be held
by the Receiver pending further Court Order or agreement between the Receiver
and Kinoshita in the proceedings herein.

an Order authorizing and directing the Receiver to take such additional steps and

execute such additional documents as may be necessary or desirable for the completion
of the conveyance to the Condo Purchaser.

vacant possession of the Included Personal Property and the Condo shall be delivered

by the Receiver to the Purchaser at 11:00 a.m. on the Possession Date (as defined in
the Condo Agreement), subject to the permitted encumbrances as set out in the Condo
Agreement and listed on Appendix “C":

9. the Receiver, with the consent of the Purchaser, shall be at liberty to extend the Closing
Date to such later date as those parties may agree without the necessity of a further

Order of this Court;

¥

VA9403\VAN_LAWA 3308768\6
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10.  the execution and completion of the Bill of Sale (Absolute), attached as Appendix “D"
hereto, relating to the sale of the Mercedes $550 vehicle, VIN WDDNG8GB0AA343089,
to Maynards industry Canada Ltd. is hereby approved; and

11, the Receiver shall be at liberty to liquidate or dispose of the remaining personal property
from the Condo that is not Included Personal Property (the “Residual Personal
Property").

12.  THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body, wherever located, to give effect to this Order and to
assist the Receiver and its agents in carrying out the terms of this Order. All courts,
tribunals, regulatory and administrative bodies are hereby respectfully requested to
make such orders and to provide such assistance to the Receiver, as an officer of this
Court, as may be necessary or desirable to give effect to this Order or to assist the
Receiver and its agents in carrying out the terms of this Order; and

13. the Receiver or any other party have liberty to apply for such further or other directions
or relief as may be necessary or desirable to give effect to this Order.

]

THE FOLLOWING PARTIES APPROVE THE FORM OF THIS ORDER AND CONSENT TO
1 [ THE ORDERS, IF ANY, THAT ARE INDICATED ABOVE AS BEING BY CONSENT:

bl for Alvarez & Marsal Canada Inc. Counsel for Masahiko Nishiyama
piver, and Hirashi Morimoto, Trustee Cody Reedman
D. Broussg

Counsel for Hatsumi Kinoshita Counsel for The Resolution and Collection
Todd Brayer Corporation
Robert Richardson

Counsel for The Resolution and Collection

Corporation BY THE COURT
Gordon Plottel ‘ A

\/S- w3

REGISTRAR
VA9403\VAN_LAW\ 3308768\

ENDORSEMENTS ATTACHED
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the execution and completion of the Bill of Sale (Absolute), attached as Appendix “D”
hereto, relating to the sale of the Mercedes S550 vehicle, VIN WDDNG8GB0AA343089,
to Maynards Industry Canada Ltd. is hereby approved: and

the Recsiver shall be at liberty to liquidate or dispose of the remaining personal property
from the Condo that is not Included Personal Property (the "Residual Personal
Proberty").

THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body, wherever located, to give effect to this Order and to
assist the Receiver and its agents in carrying out the terms of this Order. All courts,
tribunals, regulatory and administrative bodies ars hereby respectfully requésted to
make such orders and to provide such assistance to the Receiver, as an officer of this
Court, as may be necessary or desirable to give effect to this Order or to assist the
Receiver and its agents in carrying out the terms of this Order; and

the Receiver or any other party have liberty to apply for such further or other directions
or relief as may be necessary or desirable to give effect to this Order.

THE FOLLOWING PARTIES APPROVE THE FORM OF THIS ORDER AND CONSENT TO
EACH OF THE ORDERS, IF ANY, THAT ARE INDICATED ABOVE AS BEING BY CONSENT:

[

Counsel for Alvarez & Marsal Canada Inc. Counsel for Masahiko Nishiyama
Receiver, and Hiroshi Morimoto, Trustee Cody Reedman )
Colin D. Brousson

Counsel for Hatsumi Kinoshita Counsel for The Resolution and Collection
Todd Brayer Corporation

Robert Richardson

Counsel for The Resolution and Collection

Corporation BY THE C T
Gordon Plottel

REZISTRAR

VA9403\VAN_LAWA 3308768\8

ENDORSEMENTS ATTACHED
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the execution and completion of the Bill of Sale (Absolute), attached as Appendix “D*
hereto, relating to the sale of the Mercedes S550 vehicle, VIN WDDNG8GB0AA343089,
to Maynards Industry Canada Ltd. is hereby approved, and

the Receiver shall be at liberty to liquidate or dispose of the remaining personal property
from the Condo that is not Included Personal Property (the “Residual Personal

Property").

THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body, wherever located, to give effect to this Order and to
assist the Receiver and its agents in carrying out the terms of this Order. All courts,
tribunals, regulatory and administrative bodies are hereby respectfully requested to
make such orders and to provide such assistance to the Receiver, as an officer of this
Court, as may be necessary or desirable to give effect to this Order or to assist the
Receiver and its agents in carrying out the ténns of this Order; and -

the Receiver or any other party have liberty to apply for such further or other directions
or relief as may be necessary or desirable to give effect to this Order.

THE FOLLOWING PARTIES APPROVE THE FORM OF THIS ORDER AND CONSENT TO
EACH OF THE ORDERS, IF ANY, THAT ARE INDICATED ABOVE AS BEING BY CONSENT:

Counsel for Alvarez & Marsal Canada Inc. Counsel for Masahiko Nishiyama
Receiver, and Hiroshi Morimoto, Trustee Cody Reedman
Calin D. Brousson

Counsel for Hatsumi Kinoshita

el for The Resolution and Colle@h

Todd Brayer rporation
Robert Richardson
Counsel for The Resolution and Collection /
Corporation BY THE COURT
Gordon Plottei
REGISTRAR

V49403\VAN_LAW\ 33087686

ENDORSEMENTS ATTACHED
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the execution and completion of the Bill of Sale (Absolute), attached as Appendix “D"
hereto, relating to the sale of the Mercedes S550 vehicle, VIN WDDNG8GB0AA343089,
to Maynards Industry Canada Ltd. is hereby approved; and

the Receiver shall be at liberty to liquidate or dispose of the remaining personal property
from the Condo that is not Included Personal Property (the “Residual Personal
Property").

THIS COURT HEREBY REQUESTS the aid and recognition of any court, tribunal,
regulatory or administrative body, wherever located, to give effect to this Order and to
assist the Receiver and its agents in carmying out the terms of this Order. All courts,
tribunals, regulatory and administrative bodies are hereby respectfully requested to
make such orders and to provide such assistance to the Receiver, as an officer of this
Court, as may be necessary or desirable to give effect to this Order or to assist the
Receiver and its agents in garrying out the terms of this Order; and

the Receiver or any other party have liberty to apply for such further or other directions
or relief as may be necessary or desirable to give effect to this Order.

THE FOLLOWING PARTIES APPROVE THE FORM OF THIS ORDER AND CONSENT TO
EACH OF THE ORDERS, IF ANY, THAT ARE INDICATED ABOVE AS BEING BY CONSENT:

Counsel for Alvarez & Marsal Canada Inc. Counsel for Masahiko Nishiyama
Receiver, and Hiroshi Morimoto, Trustee Cody Reedman
Colin D. Brousson

Counsel for Hatsumi Kinoshita Counsel for The Resolution and Collection
Todd Brayer Carporation

) Robert Richardson

Counselz %6r The Resolution and Collection

Corgforation BY THE cou
Gordon Plotte!

REG|ZTRAR

/
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' DocuSign Envelope [D: 81519AAF-E91C-4C49-A043-8380A7930272 -

DocuSign Envelope ID: 1027EFB2-0054-4AEC-9C90:F2B8F59BT7ER

CONTRACT OF PURCHASE AND SALE
"INFORMATION ABOUT THIS CONTRACT

THIS INFORMATION I8 INCLUDED FOR THE ASSISTANCE OF THE PARTIES ONLY, IT DOES NOT FORM PART OF THE CONTRACT AND SHOULD NOT
AFFECT THE PROPER INTERPRETATION OF ANY OF IT8 TERMS, .

1

2

3

4.

8.

CONTRACT: This document, when signed by both partes, s a legally binding contract. READ |T CGAREFULLY. The parties should ansure that everything that is
agreed ta Is In writing. :

DEPOSIT(S): Saction 28 of the Real Estate Sunvices Act requiras that maney held by a brokerage In reapsct of a real estate transaction for which there Is an
agraement between the partias for the acquisition end disposiilon of the real estats be hald by the brokerage as a stakeholder. The maney is held for the real estate
transaction and not on hehalf of one of the parties. If a parly dues ot remove a sublect clauas, tha. brokeraga reqires the writtan agresment of both parfies in order
to release the deposit, If bath parties do not sigh the agreement (o release the daposit. then the parties wil have o apply to court for a detarmination of the depoasit
Issue.

COMPLETION: {Section 4) Unless the pariles are prapared to actually mest at the Land Titis Office and exchangs litie documents for the Purchass Price, itls, in
svery case, advisabls for the completion of the sals to take place In the following sequence;

(8) The Buysr pays the Purchass Price or down payment In trust to the Buyer's Lawyer or Notary (who should advies tha Buyer of the exact amount requirad)
saveral days befora the Complation Data and the Buyer signs the documente.

{b) The Buyer's Lawyer or Notary prepares the documsnis and forwards them for signaturs to the Seller's Lawyer or Nolary who retums the documents to the
Buyesr's Lawyar or Notary,

{c) The Buyer's Lawyer or Notary then aftends to the deposit of tha signed tfle documents (and any morlgages} in the apppriate Land Titls Offica.
{d) The Buyer's Lawysr or Notary releases the sale proceeds at tha Buyer's Lawyer's or Nolary's offics.

Slnge tha Seller Is enlmac{ _g;:i@ggy‘s proceeds on ¢ Completion Dals; and since th sequance despribsd sbove tkes a day or roord, it Is strongly
recommandied-thil i Bty deposis tHa money and lhe signed documents AT LEAST TWO DAYS befare the Completion Date, or at the-request of the

Convelaicst, arid thei (e Sellar delivers (he slgned transfar documente no later than the morning of the day before the Completion Dale.

Whils It Is possible to have a Saturday Complation Dale ueing the Land Title Office's Electronic Fifing System, pastles are strongly encouraged NOT 1o schedule
a Saturday Compliation Datg 83 it will rastriet thelr access to fewer lawyars ornilafies who aperata.on Saturdeys; lsndees will generally nol fund new morfgages
on Salurdays; lendérs withexiging mortgages may not accapt payouts on Saturdays; and ather ofices necassary es parl of lhe closing process may nol ba opsh,
POSSESSION: {Section 5) the Buysr should make errangements through the real estate licensess for abtalning possassion. The Saller will not generally Ist
the Buyer move In before the Saller has actually recaived ths sals proceads, Whare residential tenants are involved, Buysrs and Selflers should consult the
Resldenflal Tenancy Act. - - i

TITLE: (Section §) Itis up to the-Buyer {o salisfy the Buyer on matters of zoning or bullding or usa rastrictions, toxic or environmental hazards, encroashmants
onor by the Property and any encumbrances which are staylng on title before becoming legally bound. it s up to the Seller to spacify in the Conlract If there are
any encumbranods,G{ter than thosefiatéd n Section 9, whish:are staylng on (itle bsfore becorning legally bound. It you aa the Buyer are taking out a mortgage,
make sure that life; Zoning and bulldifiy restiifioha are all‘dcceptatilé to your morigage compeny. In cerlain circumsatances, the morigage company coutd
refusa to advance funds, If you as the seller ara aliowing the Buyer to sssume your morigage, you may still be responsible for payment of the mortgage, unless
arrangements are mada with yaur morigage company. .

CUSTOMARY CQSTS: (Section 15) In particulsr ckoumstances there may be additional coste, but tha following costs ara' applicable in most clrcumstances;

Goats to'tio Bori by the Betler ) Costgto ba Borns by tho Buyar . '

Lawylr &f Notary Fees and Expsnsas: kawyar or Notary Foes and Expenses: “apgrdfsil (f afphicatile) .
- attanding-to excation dacuments;  sirchingUile, . ~Land Tile Reglstration fees. (,{
GCosta'efclering Utle, lichiding: Investigating titte, - dratting documents, e Insurance Prapium,
- dischare fass charged by Lend Tiila Reglstration fees, Sales Tax (if appticabia).

encumbranca holdars, Survay Carfificate (if required), Praparty Transfer Tax. .
- prepayment penaltles. ’ Costs of Morigags, Including: Goods and Services Tax (If applicabls).
Real Estate Commission {plus GST). - morigage company's Lawyar/Notary,

Goods and Services Tax (If applicable).

In addilion to tfia above costs there maybe financial adjustments between the Seller and the Buyer pursuant to Section 6 and additionsl taxes payabla

by one or more of the parties in respect of the-Property or the transaction contemplated heraby {eg. ampty home tax and speculation tax).
"CLOSING WATTERS: Tlia dioslhg documents refemed Lo In Sections 11, 11A'and 118 oftnls Colract wil, In most calég, b’ prapated by tha Buyer's Lay

‘o Notary.and provided to the Sellar's Lawyer or Nitsiry for roview and approvél, Oricé seffed, tha tawyarsihataries wil arange for exsculion by ;g«;mm
‘delivery on or prlor o the mep!_eli{qn Dats, The maliers addressid in the closing documoents relerred lo In Secllons 11A and 118 wit asslst the lswyersinolarias
84 (hey fnallzb aid attend‘tovatious cibsing métters-arising In cannection with the purchase and sale confemplatéd by this Conlract,

RISK: {Secton 16) The Buyer should arrange for Insurance to be effective as of 12:01 am the Complation Date.

FORM OF CONTRACT This Contract of Purchase and Sals Is designed primearlly for ihe purohase and sale of freshold rasidences. If your transeciion Involves:

. & heuseror olter buliting under construction, a lgase, a business, an aedlgnnisdt, other spectal ciyumstantes (inolading the-aequisition of land situated an a First

Natlons resgeve),

Addltional provisions,.not contained In this form, may be needsd, and professiotial advics should be obtalned. A Property Disclosure Statement complatad by tha
Seller may be givatable, mpleted by

- REALTORS Bade, Arfiole 1::4 HEALTGRY shall iy or 54, o ddfenypf o bity or'seiian inierest (o proparty.either difecly or indirecliyfor Himself or tiersetf,

asty member of 6 5 st inviiddlata Panily, or.any énilly In which the. REALTOR® has a firancial iierest, withiout making the REALTOR®s posiiidn known lo
the huyer or seller in writing, Rea! Estdts Gouncll Rulen §.5: 1fg fcennee actuires, diractly or idhadlly, or dlagoses of real estdl, or if tha licensea assists an
asgociate In acquiring, directly ur Indiraclly; or dipasing of real estate, the llcansee must make a disclosure In wifing 1o tha oppasita pady bafore entsring Into
any agreefment tor (e acquisition or disposition of the rval gstate.

BRSIDENGY: Wrioh copleling hélrisaldsitay and cillzenship status, tha Buysr and tha Salfer should confirm thalr rasida d itk

Inpiications thefiotwith thalrLaivyirAceoumtant, ey and cllzanshlp stalus and the tex
AGENGY DISSLOSURE: (Satiion 21) all Deslgneled Agerita/Licansans.with \hion ttis Seller-or the"Buyer hda dir agahéy rllationstip. shauly

-additionel spaba Is feqlirad, st the addifons! Dasignated Agents/t lcensses on an addendum Wwihs anlféugl af Pumhasg én?swa. PRSP sl ted. i
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CONTRACT OF PURCHASE AND SALE

BROKERAGE: Oakwyn Realty Ltd. . DATE: __ 13/19/3019
ADDRESS: 3135 Oak Stzest . vencowver PC: Veém2n2 PHONE: ____(604) 620-6788
PREPAREDBY: ., Jason Sheng MLS® NO: $2411678
SELLER: ___.. Alvayas & Maksal Canada, Tno. _ |BUYER: T T FononTRG DoAm
SELLER: . — 'BUYER: - :
ADDRESS: _4102 1028 marcray ADDRESS: - C/0.3gendy

Vancouvexr . ' ) BC ! .

. PC: 168 0BL PC: _ VEE2L2
PHONE: PHONE:
CCCUPATION:
PROPERTY:
. .2102 .. 1028 BARCLAY STIREST
UNIT NO, ADDRESS OF PROPERTY
y Vancouver VER 0B

CITY/TOWNMUNICIPALITY ’ POSTAL CODE
028-447-263
PID QTHER PID(S)

]S'.I.'Rki‘x LOT 2§%, PLAN BCS4D'16, DISTRICT LOT 185, GROUP 1, NEW STMINSTER

|LAND DISTRICT, TOGETHER WITH AN INTEREST IN THE COMMON PROPERTY N o D

|PROPORTION TO THE UNIT ENTITLEMENT OF T‘HE STRATA LOT AS SHOWN ON FORKM V L(Q @

[EGALBESCRIFTION ™™= - " . (A

The Buyer agrees fo purchase the Property from q\eqﬂeron the following terms and subjact to the ﬁilléﬁ@g‘.\qohdfﬁbﬁéz4'3

1. PURCHASE PRICE: The purchase price of the Higastty wil be (A )2 @f) %ﬁ%

(Final Price) s T Y (‘/h—;\_/ = ( \

Four WITTTOR THTee Fur@red TH1FTy Thcusand'm-— ~ ¥ Uoe0md Vg pg @
e . i DOLLARS §____ ~er3800 0l

rchase Price)

30,000.00

@ O ORE0 (]
2. DEPOSIT: Adepositof $__250,000.00 _ which will fols-0t of the Purchase Price, will be pald within 24 hours of

accepiance unless agreed as follows:
within 24 hours upon subject removal in the form of a bank draft

All monies paid purstuant to this section (Deposit) will be pald In accordance with section 10 of by uncertifisd cheque
except as othewise set out In this section 2 and will be defivered In trust to Oakwyn Realty Ltd in Truat
s : . and held In tust in accordance with the provisions of the Real
Estale Services Aol In the event the Buyer faila to pay the Deposit as required by this Contract, the Sellar may, at the
Seller’s option, termindte this Contract. The parly who recaives tha Degosit Is authorized to pay all or any portion af the
Depoatt fo the Buyer's or Seller's conveyancer {the “Conveyancer") without further written direction of the Buyaf or Seller,
pravided that: (a) the Conveyancer is a Lawyer or Notary; (b} such money is to ba held In trust by the Convevancer as
stakeholder pursuant to the provisions of the Real Estfate Servicos Act pending the completion of the transaclion and noton
behatf of any of the principals to the ransaction; and {c} it ths sale doss not complate, the monay should be retumead to such
party as staksholder or paid into Caurt, :

e

, T INTALS camwesrome
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3. TERMS AND CONDITIONS: The purchase and sale of the Properly Includes the followlng terms and is subject to the

I}
" following condltions:
: P Bibdact o 4 maw FiTAT TOTTIAyE-iitsgmeadslayallabds. __ BOBECH HEMQUAL
Lﬂ) DATE , in the amount of §_ HOW MUCH THE CLIBNX 1B FORIGHSRNG o.intorest rate nat to
{ axcesed % par annum. G

e Iuspnc‘uoﬁ
(M Subject to tha Buyer, on or bsfore Jan 3, 2020 _ at tha Buyer's aexpense, obtaining and approving
e an lnspeation report against any defects whowa cumulative cost of rapairs sxceeds §_500.00 and

which zTeagonably may advarsaly affect’ the Proparty's usa or value. The Bellar will allow aucess to
the Property for this purposs on reasonabls notice,

INSURANCE
This offer im subjact to the Buyer obkaining approval for fire/property insurancs, on tarms and at
rates, satisfactory ta the Buyer, on or bafora _Jan 9, 2020 .

DOCUMENTS

Bubjact to tha Buysr, an or befors __ Jan 9, 3020__ recsiving and baing satigfied with the
following documents with tespeat to infoxmation that reasoaably msy sdversely affact the use or
valus of the Strata hLot, including any bylaw, item for ropair or maintenancs, special levy.
judgment or other liability, whethar actual or potentials

\ 1. a Form "B* Information Cextificate, issued within the last 20 days, attaching the Btrata

i Corporation rules, current budget, the daveloper's Rental Disclosuras Statement, snd Depreciation
| Report if any:

2. & aopy of tha ragistered Strata Plan, any amendments to the ftxata Plan, and any zesolutions
dealing with as £O comnon propertyr

3. the current hylaws, rulea, financial atatemsnts of the Strata Corporaticn, and any asation to
which the Strata Lot belongs;

4. the minutes of any meating Hald between the periocd fxoir __ NOV 2017__ to MOV 2013 by tha
Strata Counoil, and by the mémbers in annual, extracrdimixy or special genexdi mastings, and by
the mambers or tha executive of any ssotion to which tha Strata Lot belongad;

5. all copies of any enginesrs', depraciation reports ox other aonsultants' reports conaerning the
pkrata Corporations )

6. a copy of the title search and with any charge or other faature, whathar registersd or not,
that reasonably may affact the Property's use or valua; and

7. a copy of the Property Disclosure Stat t (PDB), 1 d within the last 30 days, datad
whioh ig incorporated into and forma part of this Contract.

Imsediately upon acoeptance of this offer or ccunter-offaer the Sellex will authorize the Sellarts
Panignatad Agent/Ld , to regquast, at the Jellerx's expenss, complata copies of the documents
listad above f#fom the Btrata Corporatien or other scurces and to immediately, upon rsceipt, or

! within _3__ days of the acceptance of this offexr ox counter-offex, deliver tha documantas to tha

: Buyar's Designated Agent/Licenses. In the avent the Seller providas thae dooumentation liagted absove
aftar the date specified, but befors the subject removal date, thea the original date for subjact
ramoval will be extended to 3 businass days after reosipt of the documents.

The sbove conditicns are for the sole bsnefit of the Buyar. All subjscts written above will he
gsatigfied or waived on or befors the dates indicated above and failing which this Contract will ba
terminated, the parties will have no furbher cbligations toward each othar, and the Deposik, if
any, will be immediately returned to ths Buyer,

SDTRE, . .

(/{D Tha Buyer acknowladges and accepts that on the. complsbion Date, tha Buyar
containing, in additien to any encumbrande reforred to in Clausa 9 { .
1., any non-financial charge, and -

2. any finanaisl charge payable by 2 ubilifyeorTES wight<of-way restriative covenant, eaaement oz
(@ . sk, & YO h® Eitle search zresults that is attached to and foxms part of this

Each conditlon, if s0 Indlcated Is for the scle benefit of the party indicated. Unless each condition is walved or declared fulfilled

by written notice glven by the beneflting party to the other party on o before the date specified for each conclition, this Contract
will be terminated thersupon and tha Deposit retumable {n accordance with the R?:l_. %ghtn Services Act.

w1 T 16
_ INITIALS
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3. TERMS AND CONDITIONS: The purchass and sala ‘of the Proparly Includes the followlng terms and Is subjset Ip, the

fgﬁz"é‘g&“;‘g‘,ﬁ';‘ggj .~ Intheamount lesser of the actual amount levied or $50,000.00 o )
If a epsalial ¥&9% 18 approved bafore the Complation Date, the Seller will credit th

th ot 0i%ads the spegial levy that the Buyer is obligated t¢ pay under the Strata Property
Aot, regardlags of whether tha special levy is due or payable by lump sum or ingtallments
ovar tims. Tha Saller hereby diracts the Buyer to hold back such oradit from the sale
procseds and to remit it to the Strata Corpoxation. If a spacial assesoment has been
proposed by way of Notice of Spescial deneral Meeting or by way of Notice of Annual General
Hasting, but not passad by the Strata Corporation before the Completion Data, ths Buyer
may hold back the amount of the proposed assessment sither pay tha aiomnt to the
Strata Corporation or, if the proposed special assessment)is. defeaked, pay the amount to 3
the Seller. . s é{,&uhé hoe @‘ L{D
AMENDMENT OF BYLAWS OR RULES )

If prior to the Completion Date the Heller becomes awara of any notice of a rssolution to
amand the bylaws or rules of the Strata Corporation, or tha bylaws or rules of a wection

to which the S8trata Lot belongs, oz any amendment to such bylaws or rules, that the Sellar
has not praeviously disclosed to the Buyer, the Seller will pramptly deliver a copy of the

<

relavant rasolution or notice ©f ramclution to ths Buyer. [—_"D‘-
The Seller represents and warrants that during the tims the. Sellas ¥ fts Property)
thare have been no unauthorired altmxvaiiDngws GY: A

the Selle

et 2 BTSN IR

best of End balisf,’ a hav er previouzly been any

e datlong to h.a roperty and to tha Wj

Sows

PROPERTY TRANSFER TAX ~

The Buyer acknowledges that at tha time of thim agreement Property Transfer Tax is
applicable on the Purchase Prica of the Property at a rcate of 1% on the first $200,000 and
2% on the portion of the fair market valua greater than §200,000 and up to and ineluding '
42,000,000 and 3% on the portieon of the fair market value greater than £2,000,000, and if
the property is reaidential, a furthar 2% on the rortion of the fair market value greatsr
than $3,000,000 as required by the Property. Transfer Tax Act. C

T v - ) R—
In the event GST is payabls on the plrchliase of ‘tke
Purchasa Price. Th Dk o

he CEA. Tha Saller will indsuni

; oumac - -G
o ' Doy e

the -
fy and "47
/
OTHER TAXES . . .
The Buyer ils awara that the Provincial and Federal Government may implement or change tax
ragulatiopa from time to time. At the time of this agreemant, tha Buyer iz made awars of

the BC Spaculation and Vacancy Tax and of the City of Vancouver Bmpty Home Tax. The Buyar
has baan advised to meek independent accounting advice cn the application. of these taxes.

A

Tha Saller represents and warrants that, during the time the Saller has { BEx: os
lot, neither the atrata lot nor any limited cemmon Egopeg_(:y apoilake®=WIth the strata 16 L{D

"D B Ll T

hag bean used for the illagal growth of any subpstandén —er=¥BE tha growth or manufactura

of any illegal substances. This warranty ahalls UL¥lye and not merge on ths completion of

this transaction. Purther, the -Solles Yéyresents that, to the bast of the Sellar's .

knowledga and beliefl, nokeids the strata lot nor any limited common property associated ﬁ
BLiENe TS hh een used for the illegal growth of any subatances, or growth (A"'

e

MEASUREMENTS ) .
The Buyer is aware that the square f.ontag; as advertissd ia approximate and not guaranteed
and the Buyer ia satisfied with mize of the Property as viewed.
Each condition, if so indicatad Is for tha sola benefit of the party indicated. Unless each condition Is walved or declared fulfiled
by written notice given by the benefiting party o the other party on ar before the date specifled for each condition, this Contract
will be terminated thereupon and the Depostt returnable In accordance with the Real Ealats Servicas Act.
~—— INITIALS ‘EJ

BC2057 REV, DA FEB 2019 COPYRIGHT « BC REAL ESTATE ASEGCIATION AND CANADIAN BAR ABSOCIATION (BC BRANCH) |
’ mwmm-’wn




L , . 130

bocuSign Envelope ID: 61519AAF-E91C-4C49-A043-8380A7930272

v

DocuSign Envelops ID: 1027EFB2-8064-4AEC-9C80-F2BOF50B7TER ¥

1028 BARCLAY STRERT , 4202 . . Vancouvar B¢ ver 0nl PAGE 4 of 8 PAGES
PROPERTY AUDRESS

) ) 3. TERMS AND CONDITIONS: The purchase and sale of the Property Includes the following terms and is subject fo the

following conditions:
PARKING
. The Purchasa Price includes the exclusive uae of parking stall # _50,51,52 _  (the
@ “Parking Btall%). The Beller repreaants and warrants the Parking &tall is deaignacad ‘under

the following arrangement (malaact ocne}i
___ as limited common property of the Strata.Lot;

- X _as _common property of the Strata chporationWMﬁMm

Q@ a8 COmmOR prop_ar\:y of the Btrata carporation under a short term excluasive uase
agreement or spscial privilege;
as a separate Strata Lot; or
as part of the 8trata Lot.

XaYg )
On the Possesslion Date the Beller will provi.de the Buyer with at leaat two sets of kays
and/or fobs, for t:he unit: including, hut not 1imitad to, the strata lot, the budi o,

parking areas, building amenities and if tw ( /4;3)

building featuzes a garage door, all remote contrals for the gazaga doo::

STRATA FERE ~ CON W Gty
Tha Seller Hfipams ; itariba; the monbhly atrsta feas are /'91072 0____ ﬁ\ 7—
o 04«( s@m’ ) l/aykz

s

08

ACCRSSE Lf_?‘b L{D
. Thea Sallexr shall allow the Buyer to access the property on 2 occasions afk jact
removal (if any) and priox to the Cempletion Date. The Buyer shall provide to the Seller
or faller's representative at least 24 hours notice to accesa the Froperty. The Buyer
agrees to indemnify and save harmlesa the Seller from any claimg, actions, damages or
coats that resuwlt from the Seller’s access of tha Property under this clausa.

LEGAL & OTHER PROFEHSIONAYT, ADVICR

The Buysx and Seller acknowledge that the Brnkarnge and Duignal:ed Agents do not provids
lagal or other expexrt advice in matters beyond the common standard of care in the Real
Estate Industry. The paxties have been advised. tu seek indspandent legal adviue prior to
executing this Contract of Purchase and Sale.

s - countexr-cffar -
bo any othe:: pctential Buyaxr of the /;,7-3

Each condltion, if s Indlcated is for the sole beneflt of the parly indlcated. Unless each condition Is walvad or declared fulfilled

by written notlca given by the benefiting party to the other party on or bafore the date specified for each condillon, this Contract

will be terminated thereupen and the Depesit retumable in accerdance with the Real Estate Services Aok
. 08

i (#r
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PROPERTY ADDRESS

4,

&

7.

10.

1.

COMPLETION: The sale will be completed on Marah Stk yr. ___ 2020
(Completion Date) at the appropriate Land Tille Office. '

POSSESSION: The Buyer will have vacant pessesslon of tha Praparty at 11 ! a. m. on
Yazgoh L0, yr___2020 - (Possession Date) OR, subject 1o the following existing tenanciey, If any:

ADJUSTMENTS: The Buver will assume and pav all toxes. rales. local improvement assessments. fuel uflfities and other
charges from, and Iincluding, the date set for adjustments, and all adjustments both Incoming and outgoing of whatsoaver
naturs will be madae as of March i0th yr 1020 {Adjustment Data),

INCLUDED ITEMS: The Purchasa Price includes any bulidings. Improvements, fixtures, appurlenances and attachmants
thereto, and all blinds, awnings, screen doors and windows, curtaln rods, tracks and valances, fixed mirrors, {ixed carpeting,
efactric, plumblng, heating and airconditioning fixtures and alf appurtenances and atiachments thereto as viewed by the Buyer

at the date of Inspection. INCLUDING: .
Air Conditioning, Clothes Washer/Drysr, Dishwasher, Drapaes/Window

Coverings, Microwave, Oven - Built In, Range Top, Refrigerator,
Sprinklar - Fira, Wine Cooler.all light fixtures.

All indoor and outdoor Ffurnitures, home decoration (pots, paintings,
mirrors, clocks, etc.), rugs, lamps, TVa,

All items in the property.
BUT EXCLUDING:
AEAwyamy aolis, CCORBUGST. ' -

| G,

VIEWED: The Propertv and all Included ltems wiil be In Substantially the same corxdition al the Possession Date as when
viewad by the Buveron DNacambaxr L ABth 2013

TITLE: Free and clear of all encumbrances except subsiating conditions, provises, restrictions excoptions and raservations,
Including royalties, contalned In the original grent or contgined in any other grant or disposition from the Crown, registered or
pending resfriclive covenants and rights-of-way in favour of uifiies and puilc authorilles, existing tenancles set outin Section
5, if any. and exceot as otherwise set out hersin.

TENDER: Tender or paymant of monies by the Buyer 1o the Seller wiil be by certified chegue, bank draft, cash or
Lawver'siNotarv's or real estate brokerage's trust cheque.

DOGUMENTS: All documents required to give effect to this Confract will be delivered in reglstrabla form whare necsssary and
will be lodged for registration in the appropriate Land Title Office by 4 pm on the Completion Date,

11A. SELLER'S PARTICULARS AND RESIDENCY: The Seller shall deliver to the Buyer on or before the Comglelion Data

a statutory declaration of the Seller containing: (1) particulars Tegarding the Sellar that are required to be Included In the
Buyer's Properly Transfor Tax Raturmn to be filad in connection with the completion of the transaction contemplated by this
Gontract (and the Seller hareby consents t the Buyer inserting such particulars on such return; (2) declarations regarding tha
Speculation and Vacancy Tax for residential properties located In lurisdictions where such tax Is imposed and the Vancouver
Vacancy By-Law for residential properties located In the City of Vancouver; and (3) if the Saller Is not a non-resident of Canada
as described In the non-residency provislons of the Incame Tax Act, confirmation that the Seller is not then. and on the
Compietion Date will ot be, a non-resident of Canada. if on the Completion Date the Seller Is a non-resident of Ganada as
dascribed in the residency pravisions of #a ncoms Tax Act, the Buyer shall be eniltled io hold back from the Purchase Prics
the amount provided for under section 116 of the Income Tax Act.

L]

W1 T Tar
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11B. GST CERTIFICATE: If the transaction contemplated by this Confract is exempt from the payment of Goods and

12

13,

14.

18

h

16

17.

18,

19,

Services Tax ("GST"), the Seller shall execute and dellver to the Buyar on or bafore the Completion Dale, an appropriate GST
axemption certificate lo refieve the parties of their obligations to pay, collect and remit GST in respect of tha transaction. {f
tha transaction cohtemplated by this Contract Is not exempt from the payment of GST, the Seller and the Buyer shall execute
and daliver to the other party on or before the Completion Date an appropriate QST certificate In respeot of the transaction.

TIME: Time will bs of the essence hereof, and unless the balance of the cash payment ls pald and such formal agreements to pay
the balance as may be necessary Is entared Into on or befors the Completion Date, the Seller may, at the Seller's option, terminate
this Contract, and, In such event, the amount pald by the Buyer will be non-refundable and absolutely forfeited to the Seller, subject
to the provisiona of Section 28 of the Real Estate Services Act, on account of damages, without prejudice to the Seller’s other
remadies.

BUYER FINANCING: If the Buyer Is relying upon a new martgage to finance the Purchase Price, the Buyer, whila still required
to pay the Purchasa Price on the Complatlon Date, may walt to pay the Purchase Price to the Seller untii after the transfer
and new mortgage documents have been lodged for reglstration in the appropriate Land Title Office, but only i, before such
jodging, the Buyer has: (a) madse avallable for tender to the Seller that pertion of the Purchase Price not secured by the new
morgags, and (b) fulfiiied all the new mongages's conditions for funding except lodging the mortgage for registration, and (¢)
made avallable to the Seller, a Lawyer's or Notary's undertaking to pay the Purchase Price upon the lodging of the transfer
and new mortgage documents and the advance by the mortgagee of the mortgage proceads pursuant io the Canadlan Bar
Association (BC Branch) (Real Property Section) standard undertakings {the "CBA Standard Undertakings"). ‘

CLEARING TITLE: If the Seller has existing financial charges to be cleared from title, the Seller, while still required to clear
such charges, may walt to pay and discharge existing financial charges until Immediately after raceipt of the Purchase Price,
but in this avent, the Seller agrees that payment of the Purchase Price shall bs made by the Buyar's Lawyer or Notary to the
Saller's Lawyer or Notary, on the CBA Standard Undertakings to pay out and dischargs the financial charges, and remit the
balanca, if any, to the Seller.

COSTS: The Buyer will baar all costs of the conveyancs and, If applicable, any costs reiated to arranging a mortgage and the
Seller will bear all costs of clearing litle.

RISK: All bulldings on the Propsriy and all other items Included In the purchass and sale will be, and remain, at the risk of
the Seliér until 12:01 am on the Completion Date. After that ime, the Property and all included items will be at the risk of the
Buyer.

PLURAL: In this Contract, any reference to a parly includes that party's heirs, exacutors, administrators, sucocessors and
assigns; singular includes piural and mascullne includes feminine.

REPRESENTATIONS AND WARRANTIES: There are no representations, warrantias, guarantees, promises or agreemants
other than those set out in this Contract and the reprasentations contained In the Property Disclosura Statement il incorporated
into and forming part of this Contract, all of which will survive the complation of the sale.

PERSONAL INFORMATION: The Buyer and the Seller hereby consentto the collection, use and disclosura by the Brokerages
and by the managing broker(s), assaclate broker(s) and representative(s) of those Brokerages (collactively the “Licansee(s)")
described In Section 21, the raal estate hoards of which those Brokerages and Licensees ara members and, if the Property is
{isted on a Muitipie Listing Service®, the real eslate board lhal operates the Multiple Listing Service®, of personal information
about the Buyer and the Ssller: )

A. for all purposes consistent with the transaction contemplated harsin:
B, if the Property Is lstad on a Multiple Listing Service®, for the purpose of the compliation, ratention and publication by
the roal estate board that operates the Multiple Listing Service® and other real estate boards of any statistics including

historical Multiple Listing Service® data for use by persons authorized to use the Multlple Listing Service® of that real
gstate board and other real estate boards; a8 ( ? D’:l

Yo

— INITIALS

BC2057 REV, DA FEB 2019 COPYRIGHT - BG REAL ESTATE ASSOCIATION AND CANADIAN BAR ASSOGIATION (BC BRANCH)
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C. for enforcing codes of professlonal conduct and ethics for members of real estals boards; and ,
D. for the purposes (and to the rsoiplents) described in the brochura published by the British Columbia Real Estate Assoclation
entitied Pnvacy Notice and Consent.

The personal information provided by the Buyar and Seller may be stored on databases outside Canada, In which case it
would be subject to the laws of the jurisdiction In which It Is located.

20. ASSIGNMENT OF REMUNERATION: The Buyer and the Sellsr agree that tha Seller's authorizatlon and Instruction set out
In section 25(c) below Is a confirmation of the equitable assignment by the Selter in the Listing Contract and Is notice of the
equitable assignment fo anyone acting on behalf of the Buyer or Seller.

20A. RESTRICTION ON ASSIGNMENT OF CONTRACT: The Buyer and the Seller agree that this Contract: {a} must not be
assigned without the writlen consent of the Seller; and (b) the Seller is entitled to any profit resulting from an assignment of the
Contract by tha Buyer or any subssquent assignee, :

21, AGENCY DISCLOSURE: The Sellerand the Buyer acknowledge and confirm as follows (inltlal appropriate box(es) and complete
detalls a3 appllcable):

A. The Seller acknowledges having racelved, read end understood Real Estate Gounch of British Columbla

“F ’ j, (RECBC) form entitled "Disclosure of Representation In Trading Services® and hereby confirms that the Seller
“NTALS has an agency relationship with .

Xen Lebng. PRECH (Designated Agent(s)/Licensee(s))

who Isfare licensed In relation to Oakwyn Realty Downtown Led, (Brokerage).

B. The Buyer acknowledges having received, read and understood RECBG form entilled *Disclosure of
Representation In Trading Services® and hereby confirms that the Buyer has an aganoy relationship with

. Jason Shang

. . . . {Designated Ageni(s)Licensee(s))
who le/ere licensed In relationto - . OREWYN REALTY LYD .. (Brokerags).

C. The Seller and the Buyer sach acknowledge having recelved, read and understood RECBC form
entitled “Disclosure of Risks Assaciated with Dual Agency” and hereby confirm that they each cansent to adual
INTTALS agancy relalionship with

(Designated Agent{s)/Licensss(s))
who is/are licensed in ralation to (Brokerage),

heving slgned a dual agency agreement with such Designated Agent(s)/Licansee(s) dated ]

D. Ifonly (A) has been completed, the Buyer acknowledgas having recaived, read and understood RECBC
form *Disclosure of Risks fo Unrepresented Partles* from the Sefler's agent listed In (A) and hereby confirms
INITIALS that the Buyer has no agency relationship.

E. Ifonly (B) has been completed, tha Seller acknowledges having received, read and understood RECBQ
1 form “Disclosute of Risks fo Unreprasented Parties® from the Buyer's agent listed in (B) and hereby confirms
INITIALS that the Seller has no agency reiationship.

DS e
[ )
’ INITIALS "'
CREAVIEB ot
BC2057 REV. DA FEB 2018 COPYRIGHT - BC REAL ESTATE ASSOCIATION AND CANADIAN BARASﬁOGIATIQN {Be BRANCH)
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22 ACCEPTANCE IRREVOCABLE (Buyer and Seller): The Seller and tha Buyer spacifically confirm that this Confract of

Purchase and Sale ls executed under seal. It I agreed and understood that the Seiler's acceptanca is revocable, including
without imftation, during the perlod prior to tha date specified for tha Buyer fo.either.
A. fulfill or waive the terms and conditions hereln contalned: and/or

" B. exemise any option{s} herein contalnad. ‘ : B8 7_
9 o3 THIS IS A LEGAL DOCUMENT. READ THIS ENTIRE DOCUMENT AND INFORMATION PAGE BEFORE YOU 8IGN L{D

24, OFFER: This affer, o sounlsr-offer, will be open for acceptance unt 8____o'clock_p:_m.on Jan 02, yr 2020
) ‘ - yr_=eet  funless wilhdrawn inwriting with notifization to tha ditrar party of such-revoeation prior

] to notification of its acceptance), and upon acceptance of the offer, or counter-offer, by aceepting In writing and natifying the
Opmer party of auch acceptance, there wiil be a binding Guntract of Purchase and Sale on the terms and conditions set forth.

%ﬁmm DULAN

WITNESS

"PRINT NAME
X B ) by -t
WITNESS BUYER PRINT NAME

fF tha Buyer Is an individual. the Buyer declares that they are a Canadian citizen or a permanent resident as defined in the

Immigration and Refugee Protection Act:
G L
NITIALS-

25, ACCEPTANCE: The Sefler (a) hereby accapts the above offer and agrees to complets tha sals upon the terms and conditions
set out above, (b) agrees to pay a commission as per the Listing Contract, and (c) authorizes and instructs the Buyer and anyone
acling on behalf of the Buyer or Seller to pay the commission out of the proceeds of sale and forward coples of the Sellar's
Siatsment of Adjustments to the Cooperating/Listing Brokerags, as requested forthwith after completion.

Seler's acceptance is dated LT

Tha Seller dactares thelr rasidencv:

RESIDENT OF CANADA (| AT D NON-RESIDENT OF CANADA | _ [ as dsfined under the fncome Tax Ad!,
“SINTIALS (N

& W ' % ﬁfy '@um: & parsal canada Inc.

PRINT NAME
WITNESS SHIER PRINT NAME

?ﬂéﬁmmuﬁmnmdﬁmhﬁmm

Trodomerks an ownad or Mad by the Canadian Ras! Grizte Axsccistion {CRRA) end ldontity meal aciote profeceicmals who sm membars of CREA (REALTORS) sndte
1 quaily of sarvices they provida (MLS"). ,
802067 REV. DA FEB 2019 COUPYRIGHT - BC REAL ESTATE ASSUCIATION AND CANADIAN BAR ASSOCIATION (BC BRANCH)
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SCHEDULE “A TO CONTRACT OF PURCHASE AND SALE
FOR THE PROPERTY DESCRIBED IN THE ATTACHED CONTRACT OF
PURCHASE AND SALE (THE “PROPERTY")

The following terms and conditions replace, modify, and where applicable override, the teyms of the
attached contract of purchase and sale, and any modificatlons, additions or addenda thereto {collectively,
the "Contract®). Where any conflict arises between the terms of this Schedule A" and the Contract, the
terms of this Schedule "A” will apply. g .

The following terms and conditions shall not merge, but shall survive, the completion of any sale of the
Property to the Buyer, ) '

The references in Schedule "A* to specific clauses in the Contract are references to the clause numbers
in the contract of purchase and sale used by the Real Estate Board of Greater Vancouver (the “Real
Estate Board Contract’). Ifthe Contract atta ched hereto has different clause numbers than the Real
Estate Board Contract the terms of Schedule “A" will apply with the necessary changes and with equal
effect to the equivalent clauses of the Contract, notwithstanding the different clause numbers,

All references to the "Seller” in the Contract and in this Schedule “"A* will be read as references to Alvarez

" & Marsal Canada Inc., in its capacity as the Court appointed receiver over all of the assets, undertakings
and property owned or beneficially owned by Masahike Nishiyama in Canada, and not in its personal
capacity (the ‘Receiver), e -

AR élause 22 of the Contract is deleted, and replaced by the following:

The acceptance of this offer by the Seller Is pursuantto a Court Order made in a receivership
proceeding in the Supreme Court of British Columbta (the “Court") in Action .

No. 5-1813807 (Vancouver Registry) (the ‘Proceedings"} and not as seller or owner of the
Property. The acceptance of this offer by the Seiler is sublect to the approval of the Supreme
Court of British Columbia (the “Court") and will become effective from the time an Order is made
by the Court approving this offer, The Buyer acknowledges and agrees that the date of the _

subject to the jurisdiction and discretion of the Court to entertain other offers and to any further
Orders the Court may make regarding the Property. Given the Seller's position and the Selfer's
relationship to other parties in the Receivership, the Seller may be compelled to advocate that the
Court consider other offers In order to obtain the highest price for the Property. Seller gives no
undertaking to advocate the acceptance of this offer. In that regard, the Buyer must make its own
arrangements to suppart this offer in Court. .

The Buyer acknowledges and agrees that the Seller can disclose the amount of this offer, once
accepted, to any person,

lfthe Court vicates, sets aside or varies an Order approving ﬂ1is offer for any reason whatsoever
(except any willful misconduct of the Seller), then the Seller shail not be liable to the Buyer or any
other person in any way whatsoever, in connection therewith.

2. Clause 9 of the Contract is deleted » and replaced by the following:

* Free and clear of all encumbrances of the parties with nofice of the Proceedings, in accordance
with an Order of the Court (the’ *Vesting Order”) except: subsisting conditions, provisos,
restrictions, exoeptions and ieservations, Including royaliles, contained in fhe originaf grant or
contained in any other grant or disposition from the Crown, registered or pending restrictive
covenants and rights-of-way In favour of utilities and public authorities, and except as otherwise
set out herein.” .

V49403WAN_LAWA 31620551
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5:

10.

.

12.

-2-
This offer (and any contract formed by iis acceptance) may be terminated by the Seller at any
time prior to the completion date in the Contract if any Grder of the Court or other court of
competent Jurisdiction renders the completion impossible or inadvisable, and in that event the
Seller will have no further obligations or liability to the Buyer. '

If the Vesting Order is made, and if the Seller does not terminate this offer or any contract formed
by its acceptance, then the Buyer must complete the sale on the completion date in the Contract
(or such other date as might be in the Vesting Order), time being of the essence, regardiess of
any appeal or application for leave to appeal, vary or set aside the Vesting Order, by any person.

* The Canadian Bar Association (BC Branch) (Real Property Section) standard undertakings (the

“CBA Standard Undertakings”) are of no application whatsoever, to the Contract or a sale of the
Property by the Seller.

Clause 10 of the Contract is deleted, and replaced by the following:

“Tender or payment of monies by the Buyer to the Seller, and all deposits paid by the Buyer, will
be by certified cheque, bank draft, or lawyer's 6r notary's trust cheque, only.”

The Buyer acknowledges and agrees the Property includes real properiy only, and no personal,
Intangible or other property, unless otherwise addressed by further addendum.

Clauses 7 and 8 of the Contract are deleted, and replaced by the following:

“The Buyer acknowledges and agrees that the Seller is selling the Property and the Buyer is
buying the Property on a strictly “as Is, where is" basls as of the time of actual possesslon, -
Without limiting the generality of the foregoing, the Buyer acknowledges and agrees that the
Seller has not made and will not make any warranty or representation whatsoever with respect to
the Property, and no such warranty or representation is expressed or can be implied Including,
without limitation, any warranty or representation as to environmental condition, size, dimensions,
fitness, design or condition for any particular purposes, quality, or the existence of any defect,
whether latent or patent. The Buyer acknowledges and agrees that it has conducted any
inspections with respect to the condition of the Property, including in reiation to environmental

Issues, that the Buyer deems appropriate, and has satisfied itself with regard to such matters.

if the Seller has provided the Buyer with any reparts or information regarding the Property (the
"Information”), the Buyer acknowledges and agrees that the Seller has not made and will not
make any warranty or representation whatsoever regarding the Information, including the
acouracy or completeness of the Information, and any use that the Buyer or others may make of
the Information is strictly at the Buyer's own risk”.

Clause 12 of the Confract is deleted, and ieplaced by the following:

“Time will be of the essence hereof, and unless the balance of the cash payment is pald on or
before the Completion Date, the Seller may at the Seller's option, either terminate or reaffirm the
Contract, and the deposit will be non-refundable and absolutely forfeited to the Seller, without

prejudice to the Seller’s other rights and remedies. These terms and conditions are for the sole
benefit of the Seller”. :

No property condition disclosure statement concerning the Property forms part of the Contract,
whether or not such a statement is attached to the Contract,

Clause 18 of the Contract Is deleted and replaced by the following:

“There are 1o representations, warranties, guarantess, promises or agreements other than those
set out In this Contract.”

VA9403WAN_LAVW 3162055\
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13.

14,

18.

16.

17.

-3-
The Seller will not be responsible for removing any personal property left on or about the
Property, by any occupant of the Property or otherwise.

Clause 5 of the Contract is modified, by adding the following:
a) Possession will be by operation of and pursuant to the terms of the Order,

b) No adjustments, including but not limited to adjustments for rents or security deposits, will
be made to the purchase price on account of any tenancles.

c) lfany occupant of the Properly does not vacate the Property by the possession date,
then the Seller will apply for a Wiit of Possession and Instruet a Court Balliff to dellver
pessassion to the Buyer. This'is the Seller's anly obligation’ as regards possession. The-
Seller will not e liable to the Buyer or any other parson in any way wtiatsoever (apart
from'fie Seller's obligation to apply for a Writ of Possession ahd insfruct a Court Balllff), if
possessiom dannet be delivered to thie Buyer on the possession date. The Buyer
aoknowletges that considerable time is aften required, to obtaln Writs of Possession.
Tie-Seller will not be responsible for removing any parsonal property left on or about the
Property, by any occupant of the Property or othepwise,

The Vesting Order will describe the Buyer exactly as the Buyer appears at the upper right on the
first page of the Confract, so the Buyer as described at the upper right on the first page of the
Contract will appear as the owner of the Property after completion of a sale of the Property, Seller
will not be bound by any term in the Contract describing the Buyer otherwise, or allowing the
Buyer to corplete the sale with a different name.

The Buyer is responsible, Immediately on completion of the sale of the Property to the Buyer, for
paying any and all taxes arising from or in connection with the sale (including Propetty Transfer
Tax and GST). The Seller can, at its option, require the Buyer to pay it any such GST
immediately on completion of the sale {and in that event the Seller will then remit such tax to
Canada Revenue Agency).

The Buyer authorizes the Seller and its agents and Insurers to disclose to third parties any
personal and/or other information arising from or In any way connected with the Property, or the
sale of the Property to the Buyer,

BUYER(S)

Docubignad by:

Dec 19, 2019

| Wm Duan | Date:

SELLER

P , Date: _/9&‘ 222))
Alvarez & Mdrsal Canada Inc., g

in its capacity as the Court appointed
recelver over all of the assets,
undertakings and property owned

or beneficially owned by Masahiko
Nishiyama in Canada, and not inits
personal capacity

VA48403WAN_LAM 3162055\
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CLAIMS TO BE DISCHARGED FROM TITLE TO. THE CONDO
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Party Nature of Charge Registration No.
Injunction CAT7073370
Injunction CA7640699
Crown Lien WX2141048
Crown Lien WX2142122

V49403\WAN_LAW\ 3308768\




PERMITTED ENCUMBRANCES, EASEMENTS, AND RESTRICTIVE COVENANTS

. The reservations, limitations,
thereof from the Crown.

APPENDIX “C”

provisos and conditions expressed in the original grant

139

. The following:

Party Nature of Charge Registration No.
City of Vancouver Easement and Indemnity BB655983
Agreement

Equitable Charge BB655985
Covenant BB762515
Covenant BB762542

Shaw Cablesystems Statutory Right of Way BB89948

Limited '

Appurtenant to Pal;cel A Easement BB762491

Plan BCP20086 Except: Air

Space Plan BCP40279
Easement BB762492
Easement BB762493
Easement BB762494
Easement BB762496
Easement BB762497
Easement BB762498
Easement BB762499
Easement BB762500

Telus Communications Inc Statutory Right of Way 881077558
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APfEND 1%

BILL OF SALE (ABSOLUTE)

THIS BILL OF SALE made effective the day of -, 2020.

BETWEEN:

ALVAREZ & MARSAL CANADA INC., in its capacity as the Court-
appomted Receiver over all of the assets undertakmgs& property
owned or beneficially owned by Masahiko lehlyam Canada, and

having an office located at 1680 — 400 Burrard Sj @;Vancouver .
British Columbia, V6C 3A6 :

- (the “Vendor”)

AND:
MAYNARDS INDUSTRIES CANA ,
incorporated under the laws of the Provméé“"
having its registered and, ecords offices locatedhat
i
(the “Purchaser”) s
WHEREAS:
A. The Vep(_zfﬁr |s ized by codi‘t,orders made February 14, 2019, and July 19,

2019, in proceedin é%‘ih}t %ﬁme Court oﬁ\*Brmsh Columbia action number S-1813807
(Vancouver Registry) to'i: ;;_%et argg’l%ell any and all éftﬁ”‘e assets undertakings and property owned

s
N o
0]

I 3_t|0n now paid by the Vendor to the Purchaser the receipt and suffi iciency of
which is acknow el ed the gartles covenant and agree as follows: -~

1. Transfeg v
Purchaserthe Purchasé*d Assets and the appurtenances thereto free and clear of all iens, charges
and encumbrances of every nature and kind whatsoever, all of which are in possession of the -

Vendor, and all right, title, interest, property claim and demand of the Vendor therein, to and for the
Purchasér's sole and only use forever.

2. As is, with no warranty. Purchaser agrees to accept the Purchased Assets on a
strictly “as is where is” basis as they exist on the date of this Bill of Sale. The Purchaser agrees that
the Vendor has not made and is not making any representations and/or warranties express or
implied to the Purchaser as to description, value, fitness for any purpose (including intended
purpose), merchantability, quantity, quality, state, condition, location, or any other matter concerning
the Purchased Assets, or any part of them, or the completeness, accuracy or currency of any

V49403WAN_LAW\ 3309160\1
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material or documentation provided by or on behalf of the Vendor in relation to the Purchased
Assets. The Purchaser agrees thatno representation or warranty of any kind can be implied at law
or in equity, by statute or otherwise, with respect to the Purchased Assets. The Purchaser
acknowledges that it has inspected the Purchased Assets and has relied entirely on its own
inspections and investigations. The description of the Purchased Assets contained in all schedules
to this bill of sale is for the purpose of identification only and no representation or warranty is being
given by the Seller concering the accuracy of those descriptions. The Seller will not be liable, nor
will the Purchaser have a remedy for recovery of any damages, including but not limited to
economic loss of any kind; arising out of any claim that the Purchased Assets infringe the rights of
any other person. :

..

. «’_ v*ﬁg,\k .
3. Responsibility for taxes. The Vendor and the Purch .,_fzg;éiﬁagree that the Purchaser will
be liable for and will pay all taxes, including all retail sales and %@ﬁﬁ‘r‘é’ dity taxes, properly payable
the hased Assets, unless a

by the Purchaser in connection with the sale and transfer‘% P

certificate of exemption is provided to the Vendor priorto, geup Qi the Purefjaser taking possession
of the Purchased Assets. ;;ii’ N & '

. ,}ig t3 ‘ . .
4 Entire Agreement. This Bill of Salg &epstitutes the entire agreemgnt between the

£ .

supersedes all prior agreements, undertakings, negotiﬁi{@';g? amd discussions, whether written or
oral, of the Vendor and the Purchaser, and there are no wattanties, representations, covenants,

obligations or agreements between the Yendor and the Purghi’ er except as set forth in this Bill of
Sale. : : ‘ '

Vendor and Purchaser pertaining to the purcf%?élifa@d sal %f the Purchaséfg’if%Assets and
i

2

, s f”"i’
5. Enurement. It is expressly ét\Ng:gn the égéji‘ties hereto that all grants,
covenants, provisos and agreements, rights, i iners,;f;.pnvll, des. .genhditions and liabilities contained
in this Bill of Sale shall be aghand held as m d?igil and wifizand granted to and imposed upon

the respective parties;g? &10,'aln k, {heir respecti\i‘é«
i

i ;‘&uccesso and assigns, the same as ifthe words
successors and assig scribed in all ggroper and necessary places.
I £ ‘ :

it

il .
NTENTIONALLY LEFT BLANK

VA9403\WVAN_LAWA 3309160\
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6. Counterparts. This Bill of Sale may be signed by the parties in as many counterparts
as may be necessary, each of which so signed shall be deemed to be an original and such
counterparts together shall constitute one and the same instrument and, notwithstanding the date of
execution, shall be deemed to bear the effective date as set out below.

written above.

ALVAREZ & MARSAL CANADA INC.
in its capacity as court-appointed Receiver of
Masahiko Nishiyama and not in its personal capacity

Per:

Anthony Tillman
Senior Vice President

MAYNARDS INDUSTRIES LTD.

Per:

V49403\WVAN_LAW\ 33091601



Schedule A

Assets

1. Mercedes S550 vehicle, VIN WDDNG8GBOAA343089

VAB403WVAN_LAWA 3309160\1
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No. S1813807
Vancouver Registry

IN THE SUPREME COURT OF BRITISH COLUMBIA
IN BANKRUPTCY AND INSOLVENCY

lN THE MATTER OF THE PART XIll OF THE
BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985,
C. B-6, AS AMENDED

AND

IN THE MATTER OF MASAHIKO NISHIYAMA,
BANKRUPT UNDER THE LAWS OF JAPAN

ORDER

© Enten

RUH  ©Coty UK

et I " GOWLING WLG (Canada) LLP s
Dye & Barristers & Solicitors X D
Durham Suite 2300, 550 Burrard Street ¢ Dye&

Vancouver, BC V6C 2B5 &y Durham

Tel. No. 604.683.6498
Fax No. 604.683.3558

File No. V49403 JDBfazk

ggo\v14

Mav 04 />
e RL

-—QRM/
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This is Exhibit “L” referred to in the Affidavit of
Wen-Shih Yang sworn before me at

Nancouver , British Columbia,

on this the 22 day of March , 2022,

missioner for taking Affidavits for
ish Columbia

CAN: 34491303.1
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1
Discussion re application of February 24, 2020

1 March 10, 2020
2 Vancouver, BC
3
4 (CHAMBERS COMMENCED AT 9:03 A.M.)
5
6 THE CLERK: In the Supreme Court of British Columbia at
7 Vancouver on this 10th day of March, 2020, in the
8 matter of Nishiyama, My Lord.
9 MR. BRAYER: My Lord, it's Brayer, B-r-a-y-e-r,
10 initial T., appearing for Ms. Kinoshita.
11 MR. REEDMAN: My Lord, last name Reedman,
12 R-e-e~d-m-a-n, first initial C., appearing on
13 behalf of Mr. Nishiyama.
14 MR. RICHARDSON: Robert Richardson, My Lord, Resolution
15 and Collection Corporation.
16 MR. BRADSHAW: Bradshaw, B-r-a-d-s-h-a-w, first
17 initial J., appearing on behalf of the trustee and
18 the receiver. And Mr. Brousson is on the phone.
19 MR. PLOTTEL: My Lord, I'm in the cheap seats. Plottel
20 for RCC.
21 THE COURT: Yes, thank you. Mr. Brousson, you can hear
22 us?
23 MR. BROUSSON: I can. Thank you, My Lord.
24 THE COURT: All right. So you collectively know that I
25 heard an application on February 24th. I was
26 meant to give reasons today. I was out of town
27 last week, returned on the weekend and reviewed a
28 letter that was awaiting me in my chambers, a
29 letter dated March 6th, 2020, from Mr. Brayer.
30 And in it he indicates that Ms. Kinoshita requires
31 some time in order to obtain an opinion and a
32 translation of that opinion, and, to be specific,
33 he says that he requires six weeks to do that.
34 So what I wanted to do today was canvass that
35 issue and come to understand it better. You know,
36 again, it isn't quite clear that there's an
37 application for an adjournment here. I'm the one
38 that raised this with the registry yesterday and
39 wanted you all to be present so that we could
40 address that issue. And so with that background,
41 Mr. Brayer, what is it that you are looking for?
42
43 SUBMISSIONS FOR HATSUMI KINOSHITA BY MR. BRAYER:
44
45 Yes. So this -- well, I guess the letter
46 sets it out in bite-size form -- is Ms. Kinoshita
47 has received advice that there is some sort of
ITMO the Part XII et al. (March 10, 2020)
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requirement -- and I don't know any specifics --
some kind of deposit that may be required that
would essentially bar her from being able to
litigate her claim. She hasn't had the ability to
get a written opinion in Japanese and I've

checked -- because we were getting the appeal
translated -- it seems the minimum to get these
sort of things translated would be two weeks.

So Ms. Kinoshita would like to have that
evidence before you before the -- I guess your
decision on where the money should go. I should
also point out that the trustee should —- the
affidavit they provided is not really in a form
that should be given much weight. So it might be
on -—- my consideration in preparing for today that
what should happen perhaps is the somewhat even
longer timelines, and then the trustee is given
the opportunity to provide evidence in admissible
form.

And what I say for that is that the affidavit
that we received filed February 25th -- it's a
lawyer in Japan giving hearsay evidence of
Mr. Morimoto, who is the trustee so -- or receiver
trustee; he's got a couple of hats. So
Mr. Morimoto's not a -- he's certainly an
interested party. So I don't think his opinion
should be given particular weight. Usually an
expert is not supposed to be anyone who has an
interest in the outcome.

And in addition it doesn't seem to touch on
other potential issues that may impact
Ms. Kinoshita's ability to proceed in Japan; for
example, he doesn't mention that there might be
some requirement of payment of security, he
doesn't mention anything like a limitation and
that sort of thing or deadlines for filing a proof
of claim, which it seems to be what he's
suggesting Ms. Kinoshita could do.

So I think, you know, Your Lordship's concern
about whether, you know, transferring the money
over would bar Ms. Kinoshita from any claim
anywhere is something that we should address, but
we should do it on timelines where the parties are
able to get the evidence and not just rushing in,
especially when we certainly can't necessarily
undo things if it turns out later that there
actually is no claim in Japan for some reason.
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Reportex Agencies (604) 684-4347

147

S S——————————



WO-JouUldWwh =

3

Submissions for Hatsumi Kinoshita by Mr. Brayer

THE
MR.
THE
MR.

THE
MR.

THE

MR.

THE

MR.
THE

MR.

THE
MR.

The other issue is that Mr. Nishiyama has now
brought his appeal. I have a more —-

COURT: I don't see why that's an issue at all.

BRAYER: Well --

COURT: Why is that an issue?

BRAYER: So this is a single-creditor bankruptcy.
It's essentially the Resolution and Collection
Corporation is using the bankruptcy as a way to
collect money from Mr. Nishiyama or money that it
says Mr. Nishiyama owns. And so it's more or less
an extension of civil collection procedures that
were being done since 2016.

COURT: 1It's not his apartment.

BRAYER: Well, I understand that, but the basis of
the application to move the money to Japan is the
allegation that it's his apartment. So it's still
a collection action in a sense even though it's
money that's being -- you know, it's moneys being
moved over. So it's still a collection action,
and when a decision is no longer final, it's a
decision that, you know, the court should hold on
until the decision is actually final or not.
Generally registering a judgment, you have to
establish it's final. But then when you seek to
enforce it and it no longer is final --

COURT: So what -- you know, again, you don't act
for him, so I'm not quite sure what you're telling
me but why -- what are you proposing? I mean,
this may take years to work its way through the
Japanese courts. What are you saying I should do?

BRAYER: Well, I propose for the expert evidence is

that it -- I mean, I'm told that we can get
something in -—-
COURT: ©No, no. I mean -- I'm talking about the

second issue, which —-

BRAYER: The second issue, yes.

COURT: -- didn't matter to me or didn't appear --
it wasn't clear to me why that would matter.

BRAYER: Well, what I propcse 1s that, you know,
the money is already in the possession of the RCC.

COURT: Yeah.

BRAYER: It's simply in the possession of RCC in
the sense that it would be in a trust account in
Canada. So there's not really any prejudice to
them to have to wait until the appeal is resolved.
It may be that this is something that should be --
I mean, we can argue this on a --
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THE COURT: The appeal is in Japan?

MR. BRAYER: The appeal's in Japan, yes.

THE COURT: Yeah. You know, again, I have a strong
sense that a lot of this is on the never never
plan. That's not going to happen. I mean, I've
told you in various sets of reasons that it's
taken -- and I don't want to misstate the evidence
or overstate it -- but a year, more than a year
for Mr. Nishiyama to move his appeal forward. So
too in this instance I can speak bluntly -- and
I'll hear from Mr. Brousson in a moment, or perhaps
his colleague will address me; I'm not sure.

But the application I heard on the 24th was
to move the money to Japan. It is you on behalf
of Ms. Kinoshita who has to provide me with either
evidence or law that suggests that's inappropriate.
And the gist of what I heard -- and I'm not being

harsh here -- was that it was unfair for various
reasons. And it was in that context that I'm the
one that raised -- not you; you didn't come to

court with an opinion or say, I need an opinion --
it's I who raised the issue of what did this mean
for Ms. Kinoshita. And in that context I'm the
one that asked Mr. Brousson if he could provide me
with some sense of it.

Again, I think I said pretty clearly I don't
know that it would matter if the remedies were
nuanced, but what was the essence of it, was there
some remedy? And I got something from him within
a day or two. Your proposition again is -- have
you commissioned someone to do an opinion?

MR. BRAYER: I understand Ms. Kinoshita has spoken with
a lawyer.

THE COURT: Yeah. No, that's in the affidavit. Have
you commissioned someone? I mean, today is, I
think, the 10th. I heard this on the 24th. You
ought, I think, to have had something in advance.
A further two or three weeks has gone by. T
imagine you're now saying you require a further
six weeks. Is that the essence of it?

MR. BRAYER: Yes.

THE COURT: Okay. And as I say to you, this is your
client in your hands to advance her interests, not
for me to safeguard her interests and not on a
never never plan. I'm the one that came here
today saying look, are you looking for an
adjournment; is that what you're asking for? So

ITMO the Part XII et al. (March 10, 2020)
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I'm not -— I don't understand why it would take
six weeks, to be honest. It may take two weeks to
translate something; I don't know that. I'm not
quite clear why it would take a further month to
get an opinion.

The whole of this, again, without being too
harsh, appears to lack any sense of urgency.
Indeed the whole of this has the air about it of
something that has a lot of friction attached to
it, and by that I mean it's just dragging along
without it being moved forward. So I still have
no sense from you —-- again, respectfully -- I
haven't a single case which says that this
evidence would matter.

So when I asked for it, it was in the context
of a chambers application; I hadn't yet received
the cases; I hadn't reviewed the cases.

Mr. Brousson gave me a book of authorities. I
asked for that information in advance of receipt
of the book of authorities. My review of those
authorities since calls into question whether the
evidence I asked Mr. Brousson for was relevant and
whether the evidence that you now propose to get
is relevant, all right.

So all of this -- all of this was
precipitated by me based on your assertion that
this was not fair and my expression of a concern
if Ms. Kinoshita's rights were somehow being
foreclosed to make sure that I can make a
measured, principled decision.

So with that what can you tell me? Why does
it matter on the law? Because, again,

Mr. Brousson gave me authorities that said, in the
context of bankruptcies that are being managed
with a home jurisdiction and that are taking place
in multiple transnational jurisdictions, there's a
set of procedures that are normally followed. As
I've said, I reviewed those authorities; that
seems to be correct. And if that's the case, then
it's not clear to me that any of this matters.

MR. BRAYER: Well --

THE COURT: So with that what can you tell me, please?

MR. BRAYER: Well, there's a concern I think that
Ms. Kinoshita doesn't lose the right to assert
her —--

THE COURT: Okay. Why does it matter? Where's the
authority for me that that matters in the context
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of the proceedings that we're in?

MR. BRAYER: Well, it's -- it matters because there's a
claimant to the beneficial interest of property
that I think is imminently going to be sold.

THE COURT: Right. :

MR. BRAYER: The money is going to be taken to a
foreign jurisdiction where it seems there is a
possibility that the bperson who is now claiming
beneficial interest against property still is in
British Columbia will be foreclosed from any
ability to say, that's my money. And in which
case the RCC -- the creditor who has gone through
this process would be receiving money that it
doesn't rightfully own on the basis of the

bankruptcy.

THE COURT: Right. But, you know, I'm not -- I'm
drawing a parallel -- and not a -- necessarily an
apt parallel; I know they're different
processes -- but I think you know, for example, in

the CCAA context that it's not uncommon for
individual creditors to have their rights limited
in a sense for the greater good. I mean, there is
an element of rough justice to some of these
proceedings. They move forward in a way that
doesn't fully recognize the rights of each party
in the way that they might be recognized or the
claims or each party as against a debtor in the
way that they otherwise might be.

S0 too as I understand it in this bankruptcy
context with what we have going on here, there isg
some element of that. All of these —- all of the
funds -- and this is another question I asked
Mr. Brousson -- from Hong Kong, from Singapore,
from everywhere are being pulled into Japan and
are being dealt with by the home jurisdiction and
distributed there under that central authority.
And so that appears to be the proper regime;
that's what Mr. Brousson gave me; those are the
authorities he's given me; that's my present
inclination.

And I've asked you whether you're aware of
any authority that says that's not right or that
that ought not to pertain. Not some -- again, I
don't mean to be harsh here -- but not some
assertion of it's not fair but some principled
description for my purposes of why it's not open
to me to do what Mr. Brousson is advocating or
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1 proposing.
2 MR. BRAYER: Well, I think there's two things: so
3 Ms. Kinoshita's not a creditor, she's actually
4 just saying, I own this. So it's different than,
5 you know, a lender or a supplier. And these
6 procedures are somewhat skeletal because they're
7 designed for flexibility. So I don't think that
8 you should feel you're bound by what was done in a
9 different setting. This is a rather unique
10 situation. You know, a lot of money --
11 THE COURT: I'm looking for law.
12 MR. BRAYER: Yes.
13 THE COURT: Do you have any law which assists me?
14 MR. BRAYER: No, My Lord.
15 THE COURT: Okay. All right. And so without that what
16 legal principle do you say pertains which makes
17 clear that the evidence you're asking me to wait
18 for is probative? Because, again, I just want to
19 make clear I'm the one that asked for it. No one
20 suggested this was relevant. You didn't come to
21 court with any material suggesting that
22 Ms. Kinoshita's rights would be impaired. I asked
23 Mr. Brousson whether there was such an issue
24 because I said that might be a concern to me on
25 the face of it; right? I hadn't read the book of
26 authorities, I had just heard an application, and
27 in the context of that application I wanted
28 further information that would guide or assist me.
29 So with all of that backdrop why do you say
30 on a principled basis that this will matter having
31 regard to the authorities that Mr. Brousson has
32 already given me?
33 MR. BRAYER: Well, because, as we discussed last time,
34 it was -- moving the money to Japan and moving the
35 dispute to Japan -- if it has the effect of
36 extinguishing Ms. Kinoshita's claim while she
37 clearly has one here, you know, that would be a
38 windfall or an unjust enrichment or something of
39 that nature to the trustee and the sole creditor.
40 And so the evidence -- if there is evidence --
41 that can show that there is no claim in Japan or
42 that litigating such a claim would be -~ have
43 insurmountable barriers, then, you know,
44 Ms. Kinoshita should have her day in court.
45 THE COURT: Yeah. Okay. Let me just hear from -- is
46 it Mr. Brousson, or will you --
47 MR. BRADSHAW: It will be Mr. Brousson.
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MR. BROUSSON: I am in -- pardon me, My Lord.
THE COURT: All right, Mr. Brousson. Sorry, I just
wasn't sure because you're on the phone.

SUBMISSIONS FOR THE TRUSTEE AND THE RECEIVER BY MR. BROUSSON:

Yeah. I apologize, sorry. I'm suffering an
illness, which in today's day and age, you know,
requires I not be in public places. Although I --
to be clear, I do not have the dreaded disease.

But, My Lord, I have three quick points, I
think. One will be procedural very quickly; the
second will be a comment on the letter, not the
evidence since there isn't any; and the third will
be quickly on the substance of this matter.

So starting with the first -- the procedural
piece -- I just want to quickly remind the
court -- and I think Your Lordship is aware -- you

know, we brought an application. The primary
basis it was opposed was that money moving to
Japan would be prejudicial or unfair in some way
to Kinoshita. No affidavit evidence filed to
support that by my friends. That's heard on the
24th. Your Lordship asked for evidence about the
money moving to Japan: would it prohibit, you
know, any legal Steps?

‘ The following day we provide that in
affidavit form. I heard my friend mention somehow
that's inadmissible. I didn't understand that
argument, to be frank. 1It's not intended to be
expert evidence, it's intended to be just what it
is, which is evidence that says as far as we're
concerned -- and I think it's actually telling
that it's gone to the party that would need it
first -- saying yeah, we think there is something
you could do. We're not saying it actually makes
sense in either jurisdiction; we don't think
there's merit in either jurisdiction for the
claim, but, nonetheless, you can do something.

We filed that the next day by affidavit. The
next day Your Lordship -- or I'm sorry. On the
25th Your Lordship has a question by memorandum;
we answered that by letter on the following day of
the 26th. It's March 6th; we get a letter from
counsel. Not evidence. No affidavit evidence is
still filed notwithstanding Your Lordship or
somebody asked through the registry yesterday if
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an application for an adjournment which will be
supported one would think with affidavit evidence
would be forthcoming. There is no clear
application, and there certainly is no evidence.
It's a letter before the court. That's the
procedural piece.

And then -- so the second part was just a
comment on what is before the court from my
friends, and that appears to be a letter which in
my submission is odd in that it's basically pure
speculation: maybe this, maybe that, could be
four to six weeks for an opinion, which I find
curious. And that is really all it says.

And I heard my friend's words were it may be;
there's a possibility that this could happen and
that maybe that Ms. Kinoshita, if she was to do
something in Japan, might be required to issue a
security deposit. Well, in my submission -- and
that would just be in order for her to litigate in
Japan. That's the same that could be said here.

I appreciate we have not formally brought an
application for security for costs as against
Ms. Kinoshita, but it certainly has been alluded

PO DD DO B bt b bt b e e e
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24 to in submissions and in the response material.
25 We've indicated at different times that's
26 something we would likely do. Harder to do as
27 I've submitted before with respect to Nishiyama
28 because of the obvious reason he's an insolvent
29 party but Kinoshita -- she wants to take steps
30 which we think are meritless in either
31 jurisdiction. Sure, we could ask for security for
32 costs for her to commence her claim here.
33 So I don't see any difference in terms of
34 what this pure speculation she might be -- and
35 again, it's not evidence, but whatever it is it's
36 a letter. That would be my submission on that
37 aspect.
38 I appreciate Your Lordship's comment about
39 the appeal -- so this is a different part of the
40 letter part. The appeal material I don't think is
41 relevant here, but to be clear in any event it's
42 not an appeal. 1It's not an appeal at all from
43 Nishiyama, and I get that it's submitted as such.
44 It's -—— and I find it curious that it's Kinoshita
45 who submits it, not Nishiyama. You know, it's his
46 action. It's a civil action from what I can see
47 basically suing RCC in a different jurisdiction
ITMO the Part XITI et al. (March 10, 2020)
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than the original RCC action of debt. 1t really
just says, I wasn't served and now there's a
limitation. It doesn't say much and that's again
curious. We're dealing with a criminal trial on
the same debts, et cetera.

My submission is all it really is is a civil
action started in the wrong jurisdiction in Japan
basically in my view to optically look like some
step has been taken before Your Lordship, and
that's my submission, cynical as it may be.

The third point was just on the substance,
which I think is probably the most important
submission. And that is if, as was submitted in
the hearing, it's not for us in our position as
trustee or in my submission this court to say
which path is better for Kinoshita in Japan or
which one may or may not get better results for
her. 1It's in our submission actually bad for her

in both.
But the test isn't that. It's not which
jurisdiction is -- so which jurisdiction has a

real sense of connection to this matter on all
fronts; that is Japan. I've submitted that in the
hearing, I've submitted the case law to Support
that. That's where this should be. So in our
submission there should be no further delay
whatsoever; right? T don't see why there should
be.

If there is -~ you know, and I guess
sometimes -~ I mean, if there was an adjournment
application, I was prepared for maybe a prejudice
type of argument, but -- and this is my last
submission, My Lord. We —- you know, the
prejudice to Kinoshita is not made out by
anything. There's no evidence. My friend has
essentially tried to give some evidence, but even
that doesn't set out any prejudice, really. It
just says -- it's total Speculation, doesn't show
any real prejudice. The Security deposit aspect
is actually the same here.

So I don't see anything that supports a
prejudicial argument needing an adjournment in
these circumstances if there was actually an
application. And then in our case, I mean, the
prejudice -- well, I can see there's not super
substantial risk -- the cost of delay and all of
the games that -- strategically waiting until the
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last minute for a letter to go to the registry,
et cetera -- 1t just goes on and on and on.
There's just no end to this. And so that would be
my submission with respect to an adjournment
application should there have been one. Those are
my submissions subject to questions, My Lord.

THE COURT: No, I think I'm okay, Mr. Brousson.
Mr. Richardson, not really much for you to say,
but do you want to --

MR. RICHARDSON:  If I might briefly --

THE COURT: -- flesh that out.

SUBMISSIONS FOR THE RESOLUTION COLLECTION CORPORATION
OF JAPAN BY MR. RICHARDSON:

Thank you. My Lord, as you would anticipate,
I stay in close touch with Mr. Brousson and his
colleagues, so we've had ongoing communications.
So I have the benefit of Mr. Brousson explaining
and reflecting my very thoughts and observations.

But for the record on behalf of RCC, which at
the end of the day is the creditor, there is -- I
don't like to stand on mere procedure, but it
troubles me to be speaking about this matter this
morning. There's no application before the court.

THE COURT: T understand that, yeah.

MR. RICHARDSON: And I'll stop there because I do
appreciate Your Lordship made a decision to hear
from us this morning, and I won't beat that dead
horse.

But what that does mean, though, is that
before -- or rather we're here this morning to
hear your reasons; that's what we're here for.
There being no application -- I appreciate you
invited us to speak to you -- there's no further
evidence of record since the last hearing, and
there's no further law put before you today. So
we simply say yes, you may give your reasons
precisely as Mr. Brousson gave the -- argued and
sought.

I am never comfortable, My Lord, giving
evidence as counsel or explaining things, but here
we are. To underscore something that Mr. Brousson
said, I've seen the same documents provided by
Mr. Brayer. Two things are notable: one, he
represents Ms. Kinoshita, and Mr. Nishiyama's
counsel's here with us. And it -- I'm still
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trying to sort out why it is that we haven't heard
from Mr. Nishiyama's counsel. He appears to be

bringing some type of procedure in Japan.

Curiously, it's Mr. Brayer who advises us of that
on behalf of his client, but it's Mr. Nishiyama

who is instituting some procedures over there.

My own analysis of the translation given by
Mr. Brayer is precisely as Mr. Brousson's: it's
not an appeal at all in any sense of what we think

of as an appeal. It's not seeking a court of

higher jurisdiction to review or order a retrial
of the matters in Japan. It is a civil action of
first instance. It is Nishiyama versus RCC -- I'm

calling it that, but that's the nature of it.

Again, Mr. Brousson points out it's a civil action
afresh. I'm not going to go into the arguments --
the pleadings, but it's not an appeal in any sense
that I've ever heard of one. It's a new action of

first instance.
That is utterly insufficient, I say, to

persuade Your Lordship to withhold granting the
judgment that we were attending for this morning.
It's too distant on several fronts. And of course
for the record we Support the decision should you
make it to have the money remitted to the trustee
in Japan where it will sit along with the funds
mustered from other jurisdictions, including BC

previously. 1I'll leave -- those would be my
comments on behalf of RCC this morning.

THE COURT: All right. Mr. Brayer, anything --
Mr. Reedman.

SUBMISSIONS FOR MASAHIKO NISHIYAMA BY MR. REEDMAN:

Just some very brief comments. I don't have
too much more to add. Just with respect to this
matter I should just note that I'm not aware of

the procedural requirements in Japan. We have
been referring to this -- Mr, Nishiyama is

bringing some sort of proceeding in Japan. It has
been referred to as an appeal. I do appreciate

that there's no evidence before Your Honour

whether this is the proper course or not. This is
what I've been, you know, advised which has been

filed. And there may be -- this might be the

proper procedure in Japan to overcome this. That

evidence isn't before Your, Lordship, and we
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1 haven't put that forward today. However, all we
2 have is what has been supplied by my client which
3 was then passed on to Mr. Brayer.
4 With respect to this -- just with respect to
5 the adjournment I would submit that we --
6 Mr. Nishiyama would consent to an adjournment of
7 the reasons to allow additional time. I recognize
8 that I'm not counsel for Ms. Kinoshita. The
9 concern is —-- without getting into it too much --
10 is that there are barriers, especially going
11 between Japan and Canada. There are issues with
12 translations that have taken a frustrating amount
13 of time in order to try to obtain.
14 The translation of the petition as well -- I
15 notice that there's even grammatical errors
16 throughout, and the issue with that is to get it
17 professionally translated even on a rush basis
18 would have taken at least two weeks. And so there
19 were barriers with that -- and so there are
20 barriers in mustering the evidence before the
21 court. And I know that's not a substitution for
22 the formal rules of court. I just wish to draw
23 that to Your Lordship's attention.
24 With respect to the reasons we would just --
25 I would just submit that Mr. Nishiyama has in fact
26 filed something in Japan. There needs to be
27 additional evidence as to what the substance and
28 the nature of that is, and that needs to come
29 quite properly from a Japanese attorney, someone
30 who is well-versed in Japanese law, and I can't
31 explain much more than what's provided to the
32 court.
33 So with respect to this I don't have any
34 further submissions on the matter unless Your
35 Lordship has any questions.
36 THE COURT: I don't. Thank you. Mr. Brayer.
37
38 REPLY FOR HATSUMI KINOSHITA BY MR. BRAYER:
39
40 Just responding to my friend Mr. Brousson.
41 So the -- you know, I suppose it is true that you
42 could apply for security for costs in Canada, but
43 it's certainly something difficult to get against
44 an individual regardless of where they live. The
45 criminal trial was not for the same debt, in my
46 understanding. My understanding was that it was a
47 different debt that had arisen out of a different
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judgment and -- ,

COURT: I don't know -- what does that mean? There
were two judgments, were there not, and didn't the
criminal trial pertain to both? I mean, my memory
may be faulty, but that's what I recall.

BRAYER: Well --

COURT: So I'm not sure what you're telling me.

BRAYER: So my reading of the criminal trial was
that there was a judgment in 2013 by RCC against a
number of parties, and that's the one that they
prosecuted Mr. Nishiyama for. But what's being
enforced in Canada is the judgment from 2012 for a
different sum of money.

COURT: 1Isn't it both? That's what I'm asking you.
Am T mistaken? Again, this is some years ago now.
I think it's, you know, three or four years ago,
but my memory is that it was both. Was it not?

BRAYER: Both ... «

COURT: The 2012 and the 2013 judgment. T thought
the cumulative sum was being .

BRAYER: Well, I'm sure --

COURT: I may be wrong, though.

BRAYER: I'm sure my friends can correct me on
this -~

COURT: Okay

BRAYER: -- but my understanding was there's a
judgment in 1997 or thereabouts -- or actually a
lawsuit filed in 1997 or thereabouts. I think
around 2001 or 2002 was when that initial was
made. That was renewed in 2012. Then there was a
different judgment in 2013 and then the one that
was registered in British Columbia was the 2012
one, which was then -~ you know, various
collection action was taken. But the 2013 one is
the one that Mr. Nishiyama was prosecuted for.

So -- and it's been argued a number of times
that he must have known about it because he was
arrested, but the reading of the documentation
that I've located in the court file has been to
the effect that it's a different judgment that
Mr. Nishiyama was prosecuted for. And so I don't
think the argument that he must have known because
he was arrested is necessarily conclusive here.
They're different judgments, and as far as I can
tell, there was two different judgments in favour
of RCC and against a number of parties, including
Mr. Nishiyama.
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1 So I just need to -- you know, I think that's
2 important is I don't -- but the other thing I can
3 point out is that there -- in terms of an appeal
4 being filed, you know, the default is not to
5 enforce an order that isn't final, and there are a
6 few cases on this. I have one from Quebec to the
7 effect of, you know, an appeal being filed means
8 that, you know, we should hold on a sec, you know,
9 not rush too much. So I can pass that up if you
10 like.
11 THE COURT: Which appeal are you speaking of?
12 MR. BRAYER: Well, now this is the one filed by
13 Mr. Nishiyama. Now, I think we get to Mr. Reedman’'s
14 submissions is that, again, it's -- you know, just
15 because something doesn't say, you know, court of
16 appeal, notice of appeal, that sort of thing, it's
17 still an attempt to unseat a previous judgment,
18 and that's what an appeal is. So we're dealing
19 with a completely different system that works over
20 there, but it doesn't use the same terminology as
21 we do.
22 You know, it still should be considered an
23 appeal. It's still an attempt to undo what's been
24 done. It's the same sort of sense as a default
25 judgment in this court; you apply to set it aside,
26 you usually don't appeal it to the court of
27 appeal. But it's still attempting to move aside a
28 judgment that's been made.
29 So the appeal is what Mr. Nishiyama has filed
30 but it -- the fact that an appeal was filed does
31 affect Ms. Kinoshita's interest to the effect of
32 she does not wish to have this money sent to Japan
33 via collection action against Mr. Nishiyama.
34 THE COURT: Sorry. And your authorities speak to what
35 point, please?
36 MR. BRAYER: The fact that if an appeal is filed, the
37 judgment is not final and therefore the court
38 should take pause at continuing enforcement
39 action. And that includes the context of a
40 single~creditor bankruptcy.
41 THE COURT: So -— yeah. Well, let me see this, but I
42 will express some distress, again -- this is the
43 point I made at the outset -- there was an
44 application in front of me, and your obligation is
45 to give me what I require in order to make a
46 decision. It's not for me to ask for it, and it's
47 not for you to come back weeks later and say, I've
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thought of something else or I have something
else. So with that in mind let me at least see
what you have. Have you provided this to your
friend?

MR. BRAYER: I just have. And the operative is -- it
was page 17. And it's a fairly lengthy
discussion. It starts at paragraph 79. At the
outset it notes that the judgment is not final
because an appeal is pending. And then
paragraph 88 is a discussion of —- the Bankruptcy
and Insolvency Act does set out that you could --
it's not completely forbidden -- a foreign
representative is not prevented from making an
application to the court under this -- under the
bankruptcy =-- the foreign judgment provisions.

THE COURT: Where are you, please?

MR. BRAYER: §88. Essentially this part of the
Bankruptcy and Insolvency Act comes out as an
exception to the civil default, which is not to
enforce an order that's not final. But it
doesn't -- it doesn't give carte blanche to always
enforce a decision that's not final. It simply
permits some consideration of that.

And then at paragraph 91 -- and in this case
there's also a scenario of a single creditor. It
says the bankruptcy judgment in this case is in
the nature of seeking to execute on civil judgments
and having recognition of the Canadian -- and in
Canada is that -- ig furtherance of that goal,
which is to seize property and to satisfy the
judgments. So a foreign bankruptcy judgment
should not be recognized or enforced before it's
final and this applies where the civil judgments
are subject to appeals. And if we go to -- look
at paragraph 93.

the foreign judgments whose recognition
and enforcement were sought under the three
motions before Justice Corriveau were not and
are not final and as such cannot be
enforced here either directly or through the
Canadian bankruptcy proces. Moreover it is
not permissible in the circumstances to rely
on the foreign bankruptcy order as a foreign
main proceeding because it is not final

And 97 is a quotation from an earlier House of
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1 Lords case:
2
3 This principle has been applied to a
4 situation where a foreign trustee has sought
5 recognition of a bankruptcy whose sole
6 creditor was the foreign taxation authority.
7 The House of Lords refused to recognize a
8 liquidation whose sole creditor was the tax
9 authority even where the debtor's assets had
10 been fraudulently removed from the
11 jurisdiction
12 .
13 So I'd note that there -~ it doesn't seem that
14 even us counsel agree on what exactly has been
15 filed and it might be helpful in the context if we
l6 have ——- we also have some kind of evidence of
17 what's been filed if we don't agree that it's an
18 appeal. And all of this would speak to whether or
19 not it's a final order or now it is no longer
20 final because someone's seeking to set aside this
21 judgment that's been filed.
22 THE COURT: Mr. Brousson, I don't know if you're in a
23 position to address this case. You haven't seen
24 it, and I don't quite know how to proceed. I
25 haven't read it through either. 1It's a nearly
26 40-page judgment, but only a portion of it,
27 apparently from pages 17 to 21, pertains.
28
29 SURREPLY FOR THE TRUSTEE AND THE RECEIVER BY MR. BROUSSON:
30
31 Yes. Unfortunately, my friend has waited to
32 apply in a non-application to submit some law,
33 which I can't review. All I can -—- I can make two
34 submissions: one, before it is final -~ this has
35 been final for a long time. But I would assume
36 that the factual -- the facts in that case are not
37 going to be a decision granted many, many, many
38 years ago in the other jurisdiction; rather, that
39 they're still pending and there's a proper appeal,
40 et cetera. I can't say that with absolute
41 , certainty -- I apologize, My Lord —-- without
42 reviewing the case and reading the facts. But I
43 would imagine that would be a distinguishable
44 piece, one.
45 Two, the other thing I will just make as a
46 general comment listening to all the submissions
47 following mine in terms of, you know, we don't
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Surreply for the Resolution Collection Corporation

of Japan by Mr. Richardson

have this translation; we have to get information
on what's been filed because we had to rush a
translation on this Japanese piece; we need to get
opinions on this Japanese part of the law; we
need -- all that does in my view is just emphasize
where we are.

We're in Canada trying to deal with what
should be in Japan, in my submission. It just -~
it seems nonsensical for me at this -- listening
to those type of submissions that we should be
trying to figure out a way to address this in this
jurisdiction when it should go back to the
appropriate jurisdiction in Japan, in my view.
That's my submissions on this that I can do right
now, My Lord.

SURREPLY FOR THE RESOLUTION COLLECTION CORPORATION
OF JAPAN BY MR. RICHARDSON:

My Lord, might I offer a short gloss on what
Mr. Brousson said that's immediately on a factual
issue if 1 might. Thanks. Let's get down to
brass tacks. So, My Lord, Mr. Brayer has passed

what we're led to understand is a draft pleading
of some kind. So it's a translation of some type
of pleading in Japan.

Now, let's get on to basics. In every
jurisdiction I'm aware of there's some -- there
comes some point in time when you turn your piece
of paper into a court document. Here we call it
filing; some jurisdictions have a stamp tax; they
put a little seal on it, but at some point you now
are before the court, you have a document in your
hand, okay. And it's going to be in Japanese.
Now, I have the luxury that my client and '

Mr. Brousson's client both read and write
Japanese, so we don't need their translations.

So I'll be blunt, My Lord. Through you I'm
asking my friends, when are we going to see an
actual active court document, a filed pleading,
something that is in the court system on record as
opposed to a draft of translations? Because other
than that, My Lord, I don't think you can turn
your mind to anything else, respectfully. So T
invite my friends to tell us when -- how many
hours, weeks, days -- will any pleading
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1 Mr. Nishiyama may have in draft form become a
2 document of record in whatever sealed or entered
3 or stamped process there is in Japan. And I say
4 that that simply, then we go from there.
5 THE COURT: So what I was given -- I got two letters,
6 both dated the 6th: one from Mr. Brayer, which
7 he's spoken to; one from Mr. Reedman. And the
8 letter from Mr. Reedman -- which on its face came
95 to you and I'm certain it did -- says:
10
11 On the week of March 2nd I received a filed
12 copy of a petition to set aside the resolution
13 judgment filed with the Japanese court.
14
15 So it's the translations that haven't been
16 certified, but the letter asserts that a filed
17 copy was in fact delivered and filed with the
18 Japanese court.
19 MR. REEDMAN: Well, My Lord -- sorry. If I may -- and
20 I do apologize to interrupt my friend -- I would
21 submit that that letter due to an oversight as I
22 was travelling did not come to the attention of
23 other counsel. I do -- I would like Your Lordship
24 to know that there are copies of that filed
25 document with us today in Japan with the Japanese
26 seal on it.
27 THE COURT: All right. So -- no, and the reason I
28 interrupted Mr. Richardson is his assertion or his
29 submission was inconsistent with the letter that I
30 had received. I understand you haven't seen it
31 now.
32 MR. RICHARDSON: All right. So if I understand
33 correctly, then, the document Mr. Reedman has
34 before him is a properly filed document of record
35 that I can now have my client review themselves
36 and satisfy themselves of its nature.
37 THE COURT: Yeah. What I'll ask is now when we break
38 Mr. Reedman give you a copy of that letter. The
39 document that T got from Mr. Brayer -- and I
40 obviously can't read this ~- but it has some sort
41 of file stamp on the top of it, but I don't know
42 what that means either. And I'm not saying that
43 that's a Japanese court stamp; like, I'm not in a
44 position to interpret that. What I can say is
45 that when I read this correspondence in
46 combination, I understood that a document had
47 formally been filed with the Japanese courts.
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of Japan by Mr. Richardson

Discussion re response to new case law

MR. RICHARDSON: For Mr. Nishiyama. So since we're
doing this, I'll ask my friends through you,

My Lord, is Ms. Kinoshita -- has she filed, or
will she be filing any proper document of record?
I'll put it that way. Something that's of record
in Japan, not a draft, not a --

THE COURT: I don't think she's done -- I don't think
she's done anything.

MR. RICHARDSON: I'm just asking my friend through you,
My Lord --

THE COURT: Yeah. No, I mean --

MR. RICHARDSON: So we know it's what --

THE COURT: -- you can help me, Mr. Brayer, but I don't
understand -- I've not understood from you that
she's done anything in Japan.

MR. BRAYER: I don't understand that she's done
anything. I mean, I haven't —-- T don't have any
information on that.

THE COURT: Right. Well, you've not suggested that she
has. What you've done is you've suggested that

she's tentatively approached someone -- a lawyer
to get a sense of what her rights in Japan might
be.

MR. BRAYER: Well, she approached someone to get --
respecting the, you know —- yes, you're right.
Yes.

THE COURT: Right. Okay. What we'll do ig —-
Mr. Brousson, you're under the weather, but
perhaps your colleague who's here can assist. 1I'd
like some review of the authority that Mr. Brayer
gave me. I wonder if I can have that by the end
of the week, and then through the registry I'11
let you know what I'm going to do. I'll either
give you a set of reasons or I'11l adjourn or I'l1
make some decision.

But I'd like to have your response, to be
fair to you. You should be in a position to read
this authority and indeed to consider whether --
and this is a Quebec decision —- whether there's
decisions in this jurisdiction that speak to this
matter. Would Friday be reasonable? Today's

Tuesday. I mean -- or you can have a week. You
know, just tell me what you think you reasonably
need.

MR. BROUSSON: So, My Lord, I don't think we need a lot
of time. I just read it online just now. I don't
know I would need any time. It appears to me that
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my inclination and instincts of what that case was
about is right that there was an actual appeal
filed, not the circumstances we have here at all.
Yeah.

THE COURT: Right. But some of that's conclusory
because what your friends say to me is that
perhaps the way you appeal in Japan is by way of
filing a petition to challenge a decision. I have
no knowledge of that. I do think, you know, I'm
in a position to address this substantively
subject to certain issues. I'd like those
canvassed so that I can track properly for the
record what I heard at what time, what I asked
for, what I was given and what my conclusions are.
And so in order to do that fairly -- I mean, if
you think you can do that tomorrow, Mr. Brousson,
then more power to you and flip it to me. But I
just wanted something, again, a bit more
thoughtful.

MR. BROUSSON: All right. Well, if we could have one
more day than that perhaps, My Lord, then —-
today's Tuesday so if we could have to close of
business on Thursday to submit something. And if
I could just understand clearly exactly what we're
addressing. We're addressing this new case —-

THE COURT: Well, it's this decision. I mean, I have
not read it again so, you know, there's multiple
pages, and I don't want to misspeak to what the
authority suggests. But your friend is
suggesting, I think, that this case suggests that
where the foreign judgment is not final -- and in
that he means an appeal is pending -- the
authority of the domestic court is circumscribed.
I think that's what's being suggested.

I don't know if that's right, I don't know if
that case says this. That's what I understand
Mr. Brayer to be telling me. I will read it. All
I'm saying is I would like to provide you with an
opportunity to respond, and if you feel you don't
have to and what you've said to me is enough for
your purposes, then that's fine too.

MR. BROUSSON: Yeah. So thank you, My Lord. I think
we would like just until Thursday close of
business to respond to that one argument that my
friend, I think, has put forward, then we can
submit that through the registry.

THE COURT: All right. Let's do that if we can,
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please. All right. All right. Thank you, all.
THE CLERK: Order in chambers.

Voo WN -

(CHAMBERS ADJOURNED AT 9:53 A.M.)

Reporter's Certification:

I, Christy L. Pratt, RCR, RPR, CLR, Official
Reporter in the Province of British Columbia,
Canada, BCSRA No. 535, do hereby certify:

That the proceedings were transcribed by me
from an audio recording provided of recorded
proceedings, and the same is a true and accurate
and complete transcript of said recording to the
best of my skill and ability.

IN WITNESS WHEREOF, I have hereunto subscribed
my name and seal this 24th day of March, 2020.

Christy L. Pratt, RCR, RPR, CLR

Official Reporter
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[11  THE COURT: The applicant, Alvarez & Marsal Canada Inc. (the “Receiver”),
is the court-appointed receiver over all of the assets, undertakings, and property that
is oWned or beneficially owned by Masahiko Nishiyama in Canada. The Receiver
seeks multiple forms of relief on this application, including the approval of a sale of a
fuxury condominium located at 4102-1028 Barclay Street, Vancouver, British
Columbia (the “Barclay Condominium”). The respondents on the application are

Mr. Nishiyama and Ms. Hatsumi Kinoshita (the “Respondents”). Ms. Kinoshita is
apparently the common law wife of Mr. Nishiyama.

[2] The Respondents argue that Ms. Kinoshita owns the beneficial interest in the
Barclay Condominium as a result of an undated agreement, that they assert was
signed in January 2015 and that was described as the “Family Law Agreement” in
the application materials.

[3] The Respondents do not oppose many of the forms of relief being sought by
the Receiver, including the intended sale of the Barclay Condominium. They do,
however, oppose the Receiver transferring the balance of the proceeds of sale of the
Barclay Condominium to Hiroshi Miromoto, who is the Trustee in Japan over the
bankruptcy estate of Mr. Nishiyama (the “Trustee”). The question of whether the
proceeds from the sale of the Barciay Condominium should be transferred to the
Trustee was initially the only issue that arose. Thereafter, counsel for Ms. Kinoshita
applied for an adjournment to obtain further evidence.

BACKGROUND AND HISTORY

[4] The background and history of this matter is important because it identifies
the various parties and the roles they play and because it provides context to the
submissions that were made on this application. | have described the general
history of this matter in various earlier judgments. Most recently, | did so in an
application brought by the Receiver in which the Receiver sought the disclosure of
documents and the right to examine the Respondents. Those reasons for judgment
are indexed at 2020 BCSC 224 (the “Disclosure and Examination Reasons”).



Nishiyama (Re)

171
Page 3

[3]

The history that follows mirrors the description that | provided in the

Disclosure and Examination Reasons:

[3] Two separate chronologies provide context and backdrop for this
application. The first chronology is longer and broader in scope and it
involves an entity known as The Resolution and Collection Corporation
("RCC"). RCC was established in Japan in July 1996. It was formerly known
as the Housing Loan Administration Corporation. RCCis a wholly owned
subsidiary of the Deposit Insurance Corporation of Japan.

[4] Commencing in the early 2000s, RCC obtained various judgments
against Mr. Nishiyama and other associated individuals and companies.
Those judgments, which total approximately $475 million CAD, remained
unpaid. A subsequent investigation indicated that Mr. Nishiyama had
dissipated his assets on a massive global scale through numerous persons
and corporations.

[5] Criminal proceedings were commenced against Mr. Nishiyama in
Japan in November 2015, That prosecution was based on various charges
that alleged Mr. Nishiyama had dissipated and concealed assets to prevent
execution on two earlier civil judgments.

[6] On June 26, 2016, Mr. Nishiyama was found guilty on the charges he
faced. Specifically, it was determined that he had purposefully concealed
assets and that he had conspired with others to move assets out of Japan
and into other jurisdictions, including Canada. He was sentenced to three
years in prison. On July 26, 201 8, he was granted parole.

[71 The matter first made its way to British Columbia in March 2016 when
RCC applied for, and | granted, a Mareva injunction on an interim basis
preventing Mr. Nishiyama from dealing with or further dissipating any assets
he might have in British Columbia. That order was made in an action
between RCC and Mr. Nishiyama that bears Action Number S162298 in the
Vancouver Registry (the “RCC Action”). The Mareva injunction was then
confirmed in a separate ex parte hearing in April 2016.

[8] Itis relevant that in RCC's application for a Mareva injunction, it
argued, and | accepted, that Mr. Nishiyama owned or controlled two entities
known as Rainbow One Investments Ltd. and Sun Moon Management,
respectively. The orders | made on that application extended to these two
entities.

[9] Itis also relevant that RCC pursued parallel proceedings in each of
Hong Kong and Singapore, where, as of March 2018, various accounts and
assets of Mr. Nishiyama, worth approximately $90 million US, were affected
by the orders that were made in those jurisdictions. Since March 20186, |
have overseen most, but not all, of the proceedings in both the RCC Action
and in this proceeding bearing Action Number S1813807 in the Vancouver
Registry (the “Bankruptcy Action”).

[10]  On September 29, 2016, RCC applied in British Columbia to enforce
various judgments of the Japanese courts in the amounts of $477,071,714.63
CAD plus interest and costs. | granted various orders that were sought on
that application (the “Recognition Order”). Thereafter, RCC undertook
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extensive efforts to locate various assets that Mr. Nishiyvama owned or held
either directly or indirectly in British Columbia.

[11]  The second chronology that | have referred to is more focussed in
nature. By order of the Kyoto District Court in Japan on March 15, 2018, the
Trustee was appointed the trustee over the bankruptcy estate of

Mr. Nishiyama. By order of Madam Justice Maisonville, of this Court, made
on December 21, 2018, the Trustee was recognized by this Court as the
foreign representative in these proceedings.

[12] By virtue of an order | made on February 14, 2019 in the Bankruptcy
Action (the “Receivership Order”), Alvarez & Marsal Canada Inc. was
appointed Receiver over all of the assets, undertakings, and properties of
Mr. Nishiyama under s. 272(1) of the Bankrupicy and Insolvency Act, R.S.C.
1985, c. B-3 [BIA]. Portions of the Receivership Order provided:

4. Each of (i) the Debtor; (ii) all of the Debtor’s current and former
agents, accountants, legal counsel, and other persons acting on its
instructions or behalf; and (jii) all other individuals, firms, corporations,
government bodies or agencies, or other entities having notice of this
Order, (collectively “Persons” and each “Person”) shall forthwith
advise the Receiver of the existence of any Property in such Person’s
possession or control, shall grant immediate and continued access to
the Property of the Receiver, and should deliver all such Property
(excluding Property subject to liens the validity of which has been
dependent on maintaining possession) to the Receiver upon the
Receiver's request.

5. All Persons, other than government authorities, shall forthwith
advise the Receiver of the existence of any books, documents,
securities, contracts, corporate and accounting records, and any other
papers, records or information of any kind related to the Property or
affairs of the Debtor, and any computer programs, computer tapes,
computer disks, or other data storage media containing any such
information (collectively, the “Records”) in that Person’s possession or
control. The Records shall include all of the contents of the SDB
[which for present purposes is not important]. Upon request,
government authorities shall advise the Receiver of the existence of
any Records in that Person’s possession or control.

[13]  On application for directions by the Receiver, | granted a further order
on July 19, 2019, that, inter alia, declared all of the assets of Sun Moon
Management Ltd., including a condominium on Barclay Street in Vancouver
(the “Barclay Condominium”) and a vehicle were the property of

Mr. Nishiyama, and therefore subject to the Receivership Order (the
“Property Declaration Order”).

[14]  The Property Declaration Order set out terms for a property claims
process for personal property located at the Barclay Condominium. On
August 13, 2019, Ms. Kinoshita filed a proof of claim with the Receiver
relating to personal property located in the Barclay Condominium.
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[15]  On September 9, 2019, the Receiver issued and delivered a notice of
revision or disallowance that both accepted and rejected parts of
Ms. Kinoshita’s claim.

[16]  The Receiver was then contacted by counsel for Mr. Nishiyama and
Ms. Kinoshita and advised that Ms. Kinoshita was asserting a claim over the
Barclay Condominium and that she would be bringing an application to court
to, inter alia, assert that the Barclay Condominium was the property of

Ms. Kinoshita under the terms of a family law agreement between

Mr. Nishiyama and Ms. Kinoshita (the “Family Law Agreement”). In support
of her application, Ms. Kinoshita swore an affidavit on October 3, 2019, and
she disclosed a redacted copy of the Family Law Agreement.

[17]  Counsel for Mr. Nishiyama also gave notice that Mr. Nishiyama would
be applying to set aside both the civil judgments that were originally made in
Japan as well as the subsequent appointment of the Trustee. It is noteworthy
that as early as March 2019, Mr. Nishiyama indicated an intention to advance
these and other claims in Japan. | was advised by British Columbia counsel
for Mr. Nishiyama, at this application, that no such appeals, claims, or
challenges, had yet been filed by Mr. Nishiyama in Japan.

[18]  Still further, counsel for Mr. Nishiyama indicated an intention to set
aside the various orders that had been made in this Court in both the RCC
Action and in the Bankruptcy Action. | understand those applications have
been set down for the end of February 2020.

[19]  Two further facts are relevant. First, as noted earlier in these

reasons, Ms. Kinoshita is apparently the common-law wife of Mr. Nishiyama.
Though this matter has an extended history, Ms. Kinoshita's existence and
her involvement in some of the events | have described was apparently
unknown to RCC, the Trustee or the Receiver until she filed her proof of claim'
with the Receiver. Second, the legal positions and status of Ms. Kinoshita
and Mr. Nishiyama are, for various reasons, at times different, and each was
separately represented in the application before me.

THE VARIOUS FORMS OF RELIEF BEING SOUGHT ON THIS APPLICATION

[6] The Notice of Application filed by the Receiver seeks multiple forms of relief.
This includes:

a) Approval of the actions, conduct and activities of the Receiver that are set out
in the first report of the Receiver dated February 12, 2020.

b) Approval of the sale of the Barclay Condominium together with certain
contents of that condominium for the purchase price of $4,330,000 (the
“Purchase Price”). The contents of the Barclay Condominium that are
included in the Purchase Price are described in the materials before me as
the “Included Personal Property”.
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c) A vesting order.

d) A description of how the proceeds from the Purchase Price are to be
distributed. This deals with taxes, fees, utilities and services, interest and
penalties. It also deals with real estate commissions an(d amounts that have
been disbursed by the Receiver on account of the preservation, maintenance
and upkeep of the Barclay Condominium. Still further, it authorizes the
Receiver to take such additional steps as may be required to give effect to the
conveyance of the Barclay Condominium. Finally, it authorizes the Receiver
to sell or dispose of the contents of the Barclay Condominium that were not
included in the Purchase Price, as well as the sale of a Mercedes S550, on
the terms and conditions described in the application materials.

7 None of this, as | have said, is in dispute. | have reviewed the materials in the
Application Record, including the materials that pertain to the efforts undertaken by
the Receiver, and listing agent on behalf of the Receiver, to sell the Barclay
Condominium. | am satisfied, based on these materials, that the Purchase Price is

appropriate and represents the market value of the Barclay Condominium.

[8] | also observe the question of whether various taxes are owed to the Canada
Revenue Agency, to provincial taxation authorities, and/or to municipal taxation
authorities is presently being addressed by the Receiver. The Receiver proposes to
hold back sufficient funds to ensure that these various taxes are properly addressed
and then to remit the balance of the Purchase Price to the Trustee.

[9] The relief that is opposed by the Respondents is found at para. 3(c)(iv) of the
Notice of Application, and it states:

The balance then remaining of the proceeds of sale of the Condo and
Included Personal Property to be paid to the Trustee to the credit of the
Japanese bankruptcy proceedings and to be held by the Trustee pending
further order, authorization or approval of the Japanese Court or agreement
of the Trustee and Kinoshita.
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THE HISTORY OF THIS APPLICATION AND THE POSITION OF THE
RESPONDENTS

[10] The background to this particular application is also relevant in several ways.
That history underlies the primary submissions made by the Respondents, and in
particular by Ms. Kinoshita. Ms. Kinoshita argued, when the parties first appeared
on February 24, 2020, that moving the funds that were obtained from the sale of the
Barclay Condominium back to the Trustee in Japan would effectively remove
adjudication of her claims from the courts of this province. It was submitted that this
would be inappropriate, at least in part, because Ms. Kinoshita first filed an
application to set aside various orders of this Court on November 5, 2019, and that
her application had thereafter been delayed on several occasions. Accordingly, the
present application was said to be “unfair” in various respects.

[11]  Apart from arguing that the courts of British Columbia had jurisdiction over her
claim, she filed no material to indicate that she could not advance any claims or
interest in the Barclay Condominium before the Trustee in Japan. Nevertheless, at
the application on February 24, 2020 and because | had not yet reviewed the
various authorities that were presented by the Receiver at the application, | raised
the question of whether Ms. Kinoshita had any means of asserting her purported
interest in the Barclay Condominium under the Family Law Agreement within the
bankruptcy proceedings in Japan. | did not yet know whether that information was
relevant on a principled basis to the issue before me, but |, nevertheless, considered
that it might be pertinent to the “fairness” argument being advanced on behalf of

Ms. Kinoshita. | asked counsel for the Receiver to provide me with that information,
in affidavit form, within the next few days, and | told counsel that | would provide
them with oral reasons on March 10, 2020. | had also told counsel for Ms. Kinoshita
that he could file responsive materials if he consideréd that that was necessary or
appropriate.

[12]  On February 26, 2020, | received an affidavit from the Receiver. In it,
Mr. Ikuta, a lawyer and agent for the Trustee, deposed:
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[4] | have been advised by the Trustee and verily believe it to be true
that:

(a) As a third party to the Japanese bankruptcy, it would be open to
Kinoshita to bring a legal action for unjust enrichment or an applicable
tort essentially taking the position that the condo proceeds did not
belong to the bankruptcy estate and instead belong to Kinoshita (the
“Kinoshita Claim”).

(b) As long as the Kinoshita Claim remained outstanding and no
Japanese order, authorization or approval was made by the Japanese
court for distribution of the net proceeds prior to the Kinoshita Claim
being commenced or dismissing or addressing the Kinashita Claim
after it was commenced, the net proceeds would:

(i) continue to be held by the Trustee;
(i) the Japanese bankruptcy file would remain open;

(i) no final dividend would be made to the creditors of the
bankruptcy estate.

[5] I make this affidavit to assist this Honourable Court with the answer to
the question it raised concerning potential legal avenues which might be
available to Kinoshita to pursue in Japan, but it should remain clear that the
Trustee does not agree that there is any validity whatsoever to Kinoshita's
Claim to the net condo proceeds either in Canada or in Japan.

On Friday, March 6, 2020, | received a letter from counsel for Mr. Nishiyama

indicating that Mr. Nishiyama had recently filed a petition to “set aside” the

judgment(s) in Japan that the Resolution and Collection Corporation (‘RCC") had

obtained against him years earlier. On that same day, | received a letter from

counsel for Ms. Kinoshita in which counsel wrote:

Further, Ms. Kinoshita requires additional time to provide a response to the
opinion letter provided by the Trustee. She has been unable to do so in the
time remaining. She has received advice that there could be significant,
potentially insurmountable barriers to litigating her claim as to beneficial
ownership of the property. It seems that in Japan a security deposit that is a
significant percentage of the amount at issue could be ordered payable by a
party before they can have their day in court. An order that Ms. Kinoshita pay
millions of dollars into court before she can proceed with her claim would
have the effect of preventing her from being able to proceed with her claim.

Ms. Kinoshita will be requesting six weeks to obtain a written opinion from a
Japanese lawyer and translated it into English. It seems that the minimum
time a translator can translate Japanese legal documents is in two weeks,
which is why we will be asking for six instead of four.
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[14] Counsel's correspondence did not include or make reference to a formal
application for an adjournment. Nevertheless, | contacted the Registry asking that
when the parties appeared on March 10, 2020, the day we had scheduled for me to
deliver my oral Reasons for Judgment, they be prepared to address the issue of an
adjournment.

[15]  On March 10, 2020, counsel for Ms. Kinoshita confirmed that he now sought
a six-week adjournment to obtain a legal opinion. That adjournment was opposed
by the Receiver. Counsel for Ms. Kinoshita again provided me with no authority
which indicated that any impediment or difficulty on the part of Ms. Kinoshita, with
advancing her interest in the Barclay Condominium before the Trustee in Japan, was
relevant to the application that had been brought by the Receiver.

[16] Counsel for Ms. Kinoshita did argue on the basis of Marciano (Séquestre de),
2011 QCCS 7086 (“Marciano SC”), that because Mr. Nishiyama was now
challenging one or more of RCC's earlier judgments, which grounded a part of the
Japanese bankruptcy proceedings, it was not appropriate for this Court to recognize
the foreign insolvency. Because counsel for the Receiver participated in the
application by phone and because he had not earlier seen the Marciano SC
decision, | asked him to provide me with his comments, in writing, in the next day or
two. On that same day, counsel for the Receiver provided me, through the Registry,
with his written submissions. In those submissions, | was advised that Marciano SC
had been reversed by the Quebec Court of Appeal in Marciano (Séquestre de), 2012
QCCA 1881 (“Marciano CA").

[17] 1 was also directed to an article authored by G. Levine and entitled “The
Interplay between Comity, Public Policy and Paramountcy in Recognition of Foreign
Judgments and Insolvency Matters,” (2014) Ann Rev Insol 27, in which the author
addresses the Marciano cases and the central facts and issues in those decisions.
The article also reveals how different the underlying facts in the Marciano cases are
from the circumstances in the present case. Mr. Levine wrote:

Mr. Marciano had been condemned by a California jury to pay tens of millions
of dollars to several parties as damages for defamation. Although he
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appealed the civil judgments, Marciano did not post the significant bond
necessary to stay execution and, as a result, the judgments being executory.
These judgments led to an involuntarily bankruptcy petition being granted in
California, which Marciano also appealed. Because a significant portion of
Marciano’s assets were located in Quebec, Marciano's bankruptcy trustee
applied for recognition under s. 267 and following of the BIA.

Judge Schrager, then of the Quebec Superior Court, analyzed the
relationship between the foreign recognition proceedings of the Civil Code of
Quebec (*CCQ") and those set forth in the BIA. Pursuant to Articles 3155(2)
of the CCQ, a Quebec Court is precluded from recognizing a foreign
judgment that is not final. However, s. 281 of the BIA provides that a foreign
representative is “not prevented” from seeking recognition of a foreign
proceeding that is under appeal and the “court ... may grant leave”
notwithstanding the appeal. Judge Schrager made the following comments in
[R. v. Marciano, 2011 QCCS 7086]:

[90] ... section 281 BIA is permissive by way of exception to the
Common Law (and Civil Law) rule. This is not an appropriate
case to recognize a foreign insolvency which is subject to an
appeal. It might make some sense to recognize a foreign main
proceeding that was under appeal where the foreign insolvency
proceeding in question relates to a business reorganization. if a
Canadian subsidiary or a Canadian place of business were
involved and intimately linked to the US business, the recognition
of a US stay order pending appeal might be appropriate. It might
well be necessary to maintain the status quo of the Canadian
enterprise in such example.

[91] The Bankruptcy Judgment in this case is in the nature of
the compulsory execution of the Civil Judgments. The Canadian
recognition is in furtherance of that goal, i.e. the confiscation and
liquidation of property to ultimately satisfy the Civil Judgments.
Such a foreign bankruptcy judgment should not be recognized or
enforced before it is final. This applies even more strongly where
the Civil Judgments which give rise to the debt upon which the
Bankruptcy Judgment is based are not themselves final.

The Quebec Court of Appeal took a different approach, emphasizing
paramountcy and comity. Judge Dalphond writing for the Court noted that
one of the principal purposes of the adoption of the Model Law in the foreign
recognition sections of the BIA is to promote “cooperation between
authorities” and further held:

Under s. 269, a foreign representative such as Gottlieb was
entitled to petition the Superior Court of Quebec, a Canadian
province where Marciano owns directly or indirectly substantial
assets, for a recognition of the US bankruptcy judgment even if
not final since s. 281 of the BIA provides that foreign proceedings
does not have to be final.

The fact that under Quebec Rules of Civil Procedure a foreign civil judgment
cannot be enforceable if it is not final is not relevant since 281 of the BIA
prevails over the Quebec Rules when there is a conflict.
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[18] A review of the Marciano SC decision reveals that Schrager J. had been
concerned with the fact that both the bankruptcy orders and the civi judgments were
under appeal and subject to a stay of proceedings in the United States, making them
executory in the foreign main jurisdiction. However, this concern was not shared by
the Quebec Court of Appeal in Marciano CA, which said:

[101] To sum up, Schrager J. erred regarding the application of s. 189 BIA
in the context of a cross-border bankruptcy. Moreover, his decision to
rescind and quash was based on the erroneous conclusion that a foreign
bankruptcy judgment, which is not final and itself based on civil judgments
that are not final, is not enforceable under the BJA. ...

[19]  Apart from the fact that Marciano SC has been overturned, the following
matters are also relevant:

a) the application sought by the Trustee in this instance does not seek foreign
recognition of the Japanese bankruptcy as that recognition order was made
by this Court in December 201 8; and

b) all orders are in fact final in the foreign main proceeding in Japan.

[20] Thus, the proceeding that Mr. Nishiyama has commenced in Japan
apparently seeks to set aside three separate judgments that RCC obtained a
number of years ago. In this jurisdiction, a proceeding to set aside a trial judgment
is fundamentally different, in muitiple respects, from an appeal of that judgment.
Mr. Nishiyama'’s intended proceeding against RCC does not, at this time, affect the
status of the foreign main proceeding in Japan in any way.

ANALYSIS OF THE APPLICATION BEFORE ME

[21] At the outset, it is relevant that counsel for Mr. Nishiyama recognized that his
client had limited standing on this application. If the Family Law Agreement is valid,
and notwithstanding various apparent difficulties with that agreement | have
assumed it is, the beneficial interest in the Barclay Condominium and in other assets
that Mr. Nishiyama owned through Sun Moon Management and Rainbow One
Investments would now rest with Ms. Kinoshita.
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[22] Itis also relevant and important that virtually every connection to this matter is
found in Japan. RCC is a Japanese company and its various judgments were
obtained in Japan. The Trustee is in Japan. Mr. Nishiyama’s criminal proceedings
took place in Japan. The documents that are relevant to these various legal
proceedings are in Japan and will all be in Japanese. The Family Law Agreement
was prepared in Japan and is in Japanese. Both Mr. Nishiyama and Ms. Kinoshita
live in Japan and both speak Japanese. Indeed, as | noted in the Disclosure and
Examination Reasons, Mr. Nishiyama is not permitted to leave Japan, under court
order.

[23] In addition, the relevant authorities do not support Ms. Kinoshita. The
decision in the matter of MtGox Co. Ltd. (Re), 2014 ONSC 5811 ["MtGox", is of
assistance. In MtGox, the Japanese trustee in bankruptcy of MtGox Co. Ltd. applied
for:

1) an initial recognition order under Part XIlI of the Bankruptcy and Insolvency
Act, R.S.C., 1985, c. B-3 ("BIA");

2) for a declaration that the trustee was a foreign representative pursuant to
s. 268(1) of the BIA and was thereby entitled to bring the application under
s. 269 of the BIA; and

3) an order under s. 271(1) of the BIA staying and enjoining any claims, rights or
proceedings against MtGox and its property in Ontario.

[24] MtGox was a Japanese company that had always been located in Japan. It
had operated an online exchange for the purchase and sale of bitcoins. MtGox
suspended trading after discovering a theft or disappearance of bitcoins that it held.
The Japanese courts had entered a bankruptcy order and appointed the applicant as
bankruptcy trustee. At paras. 13 to 18, Justice Newbould explained the provisions of
the BIA that pertain to the recognition of foreign bankruptcy proceedings. At

paras. 19 to 23, he addressed what constituted a “foreign main proceeding”. He
then applied these considerations to MtGox, at para. 22, and based on those

considerations, he concluded, at para. 23, that the Japanese proceedings were a
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foreign main proceeding. He also granted the stay being sought, that being at
paras. 25 to 28.

[25] Thus, the Court's decision in MtGox mirrors, in some respects, the status of
the bankruptcy proceedings in this Court. Justice Newbould also addressed the
competing theories that underlies multinational bankruptcies and then said:

[11]  Thereis increasingly a move towards what has been called modified
universalism. The notion of modified universalism is court recognition of main
proceedings in one jurisdiction and non-main proceedings in other
jurisdictions, representing some compromise of state sovereignty under
domestic proceedings to advance international comity and cooperation, It has
been advanced by the United Nations Commission on International Trade
Law (UNCITRAL) Model Law on Cross Border Insolvency, which Canada
largely adopted by 2009 amendments to the CCAA and the BIA. Before this

principles in international insolvency. See Babcock & Wilcox Canada Ltd, Re
(2000), 18 C.B.R. (4th) 157 and Lear Canada, Re (2009), 55 C.B.R. (5th) 57.

[12]  Inthe BIA, the Model Law was introduced by the enactment of Part
XMI. Section 267 sets out the policy objectives of Part XlIl as follows:

The purpose of this Part is to provide mechanisms for dealing with
cases of cross-border insolvencies and to promote

(a) cooperation between the courts and other competent
authorities in Canada with those of foreign jurisdictions in
cases of cross-border insolvencies;

(b) greater legal certainty for trade and investment:

(c) the fair and efficient administration of cross-border
insolvencies that protects the interests of creditors and
other interested persons, and those of debtors;

(d) the protection and the maximization of the value of
debtors’ property; and

(e) the rescue of financially troubled businesses to protect
investment and preserve employment.

[26] The foregoing considerations and principles are directly relevant. The
Japanese bankruptcy proceeding in this case is a foreign main proceeding and
virtually all of the factors which underlie and relate to that bankruptcy are found in
Japan. It is important, in the interest of comity, that Canadian courts cooperate with
competent authorities and with courts in foreign jurisdictions in cross-border
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insolvencies. This is likely to enhance the fair, consistent and efficient administration
of such insolvencies.

[27] The practical manifestation of these salutary objectives is already apparent in
this case. Thus, it is relevant that considerable funds and/or assets, that were
formerly owned by Mr. Nishiyama, and that RCC uncovered through the proceedings
it commenced in Hong Kong and in Singapore, have already been remitted by RCC
to the Trustee in Japan.

[28] In similar fashion, it is relevant that the funds and securities Mr. Nishiyama
formerly held through Sun Moon Management and Rainbow One Investments at the
Royal Bank of Canada and/or RBC Dominion Securities, and that were uncovered
by RCC through its investigations in British Columbia, have also been remitted to the
Trustee in Japan.

[29] Indeed, this is particularly relevant because those assets are, under the
Family Law Agreement, also purportedly beneficially owned by Ms. Kinoshita. Thus,
one significant component of the assets that Ms. Kinoshita asserts an interest in are
already held by the Trustee in Japan. If Ms. Kinoshita were to advance her interest
in those assets in Japan, it would be both inefficient and inconsistent with the cross-
border insolvency regime that exists under the B/A and the United Nations
Commission on International Trade Law (UNCITRAL) Model Law on Cross Border
Insolvency, that both Canada and Japan have adopted, to have similar parallei
proceedings in British Columbia.

[30] Accordingly, | do not consider that there is any basis to grant Ms. Kinoshita
the further adjournment she seeks. She has not explained on a principled basis how
the legal opinion she hopes to obtain would prevent the Receiver from obtaining the
relief he seeks on this application. Conversely, | am satisfied, both as a matter of
principle and on the basis of the pragmatic considerations that | have described, that
the Receiver is entitled to remit the balance of the proceeds from the sale of the
Barclay Condominium to the Trustee in Japan. To be precise, | make the order that
is described in para. 3(c)(iv) of the Receiver's Notice of Application.
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[31] Does anything arise from that, counsel?
[DISCUSSION BETWEEN COUNSEL AND THE COURT]

[32] THE COURT: I will include a term, then, that the funds not be remitted to the
Trustee in Japan until 4 p.m. on Monday, March 30.

“Voith J.”
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REGISTRY

COURT OF APPEAL
IN BANKRUPTCY AND INSOLVENCY
BETWEEN:
IN THE MATTER OF THE PART XIll OF THE
BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, C. B-6,
AS AMENDED
AND:

IN THE MATTER OF THE BANKRUPTCY OF MASHIKO NISHIYAMA,
BANKRUPT UNDER THE LAWS OF JAPAN

AND:
ALVAREZ & MARSAL CANADA INC., IN ITS CAPACITY AS THE COURT-
APPOINTED RECEIVER OVER ALL OF THE ASSETS, UNDERTAKINGS AND
PROPERTY OWNED OR BENEFICIALLY OWNED BY MASAHIKO
NISHIYAMA IN CANADA AND HIROSHI MORIMOTO, TRUSTEE OVER.THE
BANKRUPTCY ESTATE OF MASHIKO NISHIYAMA
(PETITIONERS)
RESPONDENTS
AND:
MASHIKO NISHIYAMA
(APPLICATION
RESPONDENT)
APPELLANT
AND:

HATSUMI KINOSHITA
RESOLUTION AND COLLECTION CORPORATION
(APPLICATION RESPONDENTS)
RESPONDENTS

NOTICE OF APPEAL

Take notice that Masahiko Nishyama hereby appeals to the Court of Appeal. for British
Columbia from the order of the Honourable Mr. Justice Voith of the British
Columbia Supreme Court pronounced on the 27" day of March, 2020, at Vancouver,
British Columbia ordering that:

1. Pursuant to Paragraph 3(c)(iv) of the Notice of Application that the balance of net
proceeds from the sale of 4102 — 1028 Barclay Street, Vancouver, BC and sale of
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personal property be distributed to the Trustee to the credit of the Japanese
Bankruptcy proceedings and to be held by the Trustee pending further order,
authorization, or approval of the Japanese Court or agreement by the Trustee and
Ms. Kinoshita.

2. The application to adjourn the oral reasons for judgement be denied.

1. The appeal is from a:
[] Trial Judgment [ ] Summary Trial Judgment
[ 1 Order of a Statutory Body [X] Chambers Judgment

2.  If the appeal is from an appeal under Rule 18-3 or 23-6 (8) of the Supreme Court
Civil Rules or Rule 18-3 or 22-7 (8) of the Supreme Court Family Rules, name the
maker of the original decision, direction or order:

3. Please identify which of the following is involved in the appeal:
[ ] Constitutional/Administrative  [X] Civil Procedure  [X] Commercial

Family - [ ] Divorce - [] Family Law Act [] Corollary Relief in a Divorce
Proceeding [ ] Other Family

[ 1 Motor Vehicle Accidents [ ] Municipal Law [ 1 Real Property
[} Torts [ 1 Equity ) [1Wills and Estates

(The Divorce Registry will, as applicable, be notified by the Court of Appeal Registry
on filing if the appeal involves divorce, corollary relief in divorce proceeding or matters
under the Family Law Act)

And further take notice that the Court of Appeal will be moved at the hearing of this
appeal for an order that:

1. The appeal is allowed;

2. To set aside the order of the Honourable Mr. Justice Voith of the Supreme
Court of British Columbia pronounced on the 27th day of March, 2020, at
Vancouver Law Courts, 800 Smithe Street, Vancouver, BC ordering that that
the balance of net proceeds from the sale of 4102 — 1028 Barclay Street,
Vancouver, BC and sale of personal property be distributed to the Trustee to the
credit of the Japanese Bankruptcy proceedings and to be held by the Trustee
pending further order, autharization, or approval of the Japanese Court or
agreement by the Trustee and Ms. Kinoshita.

3. An order that the net proceeds from the sale of 4102 — 1028 Barclay Street,
Vancouver, BC and the sale of personal property be paid into court in the BC
Supreme Court pending further order, authorization or approval of the BC
Supreme Court or agreement by the Trustee and Ms. Kinoshita, and Mr.
Nishiyama.

The hearing of this proceeding occupieyd 3 days.




Dated at Vancouver, British Columbia, this 30th day of March, 2020

(L~

.............................................................

Appellant/Solicitor for the Appellant
Cody G. Reedman

To the respondents: See Schedule A

And o its solicitor: See Schedule A

This Notice of Appeal is given by Reedman Law ,

whose address for service is 1212-1030 West Georgia Street, Vancouver, BC, VBE
2Y3 ,

Fax: 604-688-1619

Email: n/a

To the respondent(s):

IF YOU INTEND TO PARTICIPATE in this appeal, YOU MUST GIVE NOTICE of your
intention by filing a form entitied “Notice of Appearance” (Form 2 of the Court of Appeal
Rules) in a Court of Appeal registry and serve the notice of appearance on the appeliant
WITHIN 10 DAYS of receiving this Notice of Appeal.
IF YOU FAIL TO FILE A NOTICE OF APPEARANCE

(a) you are deemed to take no position on the appeal, and

(b) the parties are not obliged to serve any further documents on you.

The filing registries for the British Columbia Court of Appeal are as follows:

Central Registry:

B.C. Court of Appeal
Suite 400, 800 Hornby Street

Vancouver BC V6Z 2C5 -

Other Registries:

B.C. Court of Appeal B.C. Court of Appeal

The Law Courts 223 - 455 Columbia Street

P.O. Box 9248 STN PROV GOVT Kamloops BC V2C 6K4
850 Burdett Ave
Victoria BC V8W 1B4

Inquiries should be addressed to (604)
660-2468 Fax filings: (604) 660-1951
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SCHEDULE “A"

Gowlings WLG LLP

550 Burrard Street, Suite 2300, Bentall
5, Vancouver, British Columbia, V6C
2B5

Attention:
Bradshaw

Colin Brousson and Jeffrey

Counsel for Alvarez & Marsal Canada
Inc., in its capacity as the Court-
appointed receiver over all of the assets,
undertakings and property owned or
beneficially owned by Masahiko
Nishiyama in Canada and Hiroshi
Morimoto, Trustee over the bankruptcy
estate of Mashiko Nishiyama

Law Offices of Robert W, Richardson
506-815 Hormby Street
Vancouver, British Columbia, V67 2E6

Attention: Robert W. Richardson

Co-counsel for Resolution and Collection
Corporation

Miller Thomson LLP
725 Granville Street Suite 400
Vancouver, BC V7Y 1G5

Attention: Gordon G. Plottel

Co-counsel for Resolution and Collection
Corporation

Alvarez & Marsal Canada Inc
400 Burrard Street

Suite 1680, Commerce Place
Vancouver, BC, V6C 3A6

Court-appointed receiver over all of the
assefs, undertakings and property
owned or beneficially owned by
Masahiko Nishiyama in Canada

Lundrie & Compény
500 - 4211 Kingsway
Burnaby, BC V5H 126
Attention:  Todd. Brayer

Counsel for Hatsumi Kinoshita

Office of the Superintendent of
Bankruptcy

2000.— 300 West Georgia Street
Vancouver, BC V6B 6E1
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COURT o APPEP™

REGISTRY Court of Appeal File No. CA46784

COURT OF APPEAL
IN BANKRUPTCY AND INSOLVENCY

BETWEEN:
IN THE MATTER OF THE PART X1l OF THE
BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, C. B-6,
AS AMENDED
AND:
IN THE MATTER OF THE BANKRUPTCY OF MASHIKO NISHIYAMA,
BANKRUPT UNDER THE LAWS OF JAPAN

AND:

ALVAREZ & MARSAL CANADA INC., IN ITS CAPACITY AS THE COURTAPPOINTED
RECEIVER OVER ALL OF THE ASSETS, UNDERTAKINGS AND
PROPERTY OWNED OR BENEFICIALLY OWNED BY MASAHIKO
NISHIYAMA IN CANADA AND HIROSHI MORIMOTO, TRUSTEE OVER THE

BANKRUPTCY ESTATE OF MASHIKO NISHIYAMA

(PETITIONERS)
RESPONDENTS

MASHIKO NISHIYAMA

(APPLICATION
RESPONDENT)
APPELLANT

NOTICE OF SETTLEMENT OR ABANDONMENT

In the matter of the appeal commenced by Notice of Appeal filed on March 30, 2020, from the order of the
Honourable Mr. Justice Voith of the British Columbia Supreme Court pronounced on the 27% day of March, 2020.

Take Notice that I, Mashiko Nishiyama, appellant in the above-noted matter, hereby abandon this Appeal.
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Dated at Vancouver, British Columbia, on this 157 day of June, 2020

............................................................................

Appellant/Solicitor for the Appellant
Cody G. Reeman

Fax: (604) 688-1619
Email: N/A
Telephone: (604) 570-0005
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This is Exhibit “P” referred to in the Affidavit of
Wen-Shih Yang sworn before me at
\epncowver , British Columbia,

on this the 22 y of _Moywch , 2022.

CAN: 344913031
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This is Exhibit “Q” referred to in the Affidavit of
Wen-Shih Yang sworn before me at
Noancouyer , British Columbia,

on this the day of _Mg h , 2022.

A ssioner for taking Affidavits for
ritish Columbia

CAN: 34491303.1
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Judgment rendered on April 13, 2021; the original copy received on the same day; Court Clerk [Seal]
Case No. Reiwa 2 (wa) — 636, Case of Request for Confirmation of Absence of Obligation

Judgment
13-36, Showa-cho, Otsu
Plaintiff; Masahiko Nishiyama
3-4-2, Marunouchi, Chiyoda-ku, Tokyo
Defendant: The Resolution and Collection Corporation
Representative Director of Defendant: Masaki Sakamoto
Representing Manager of Defendant: Yasuhiro Sasamoto

Attorney representing Defendant in the action: Kenji Moriguchi

Main Text
1. The Plaintiff’s claim is dismissed.

2.  The cost of litigation shall be borne by the Plaintiff,

Facts and Reasons
1.  Outline of the Case

This is a case in which the Plaintiff requests to confirm that, with respect to the Plaintiff’s claims
on loans (item 1 of the Plaintiff’s evidence), joint and several guarantee claims (item 2 of the
Plaintiff’s evidence) and claims for damages (item 3 of the Plaintiff’s evidence) against the
Defendant upheld by the three final and binding judgments (Case Nos. Heisei 9 (wa) — 2826, Heisei
23 (wa) — 3538 and Heisei 21 (wa) — 3275 of the Kyoto District Court) rendered on or before
October 29, 2013, between the parties, each of the above claims do not exist, claiming that (i)
although the Defendant kﬁew or could have reasonably known the Plaintiff’s domicile, etc., the
delivery of the judgments was made by way of public notification, and therefore it was illegal and
invalid, and (ii) as such, the claims related to each claim right upheld by the above judgments were
extinguished by prescription.

According to the evidence (item 3 of the Plaintiff’s evidence), it is understood that Kyoto City is
the locus delicti concerning the claims for damages in the above claims of which the Plaintiff
requests to confirm the absence; therefore, it is understood that the Kyoto District Court has

jurisdiction over the actions pertaining to the claims for damages as well as the claims on loans

and the joint and several guarantee claims consolidated therewith.
2. Court’s Decision
According to the record relating to the case, the Kyoto District Court issued the order of the
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commencement of bankruptcy proceedings against the Plaintiff in a bankruptcy case (Case No.
Heisei 28 (fu) — 104), and such bankruptcy case is still pending. Since all of the Defendant’s claims
against the Plaintiff set forth in paragraph 1 above were created before the order of the
commencement of bankruptcy proceedings and are bankruptey claims, the action concerning these
claims is deemed to be an action concerning bankruptcy claims (Article 80 of the Bankruptcy Act),
and the trustee in the bankruptcy case should be deemed to have the standing to sue or to be sued.

Therefore, it is not recognized that the Plaintiff has the standing to sue or to be sued concerning
this case. .

Conclusion

Based on the above, it is deemed that this case is not in accordance with the law and such defect
cannot be corrected (Article 140 of the Code of Civil Procedure). Therefore, it shall be dismissed,
and the judgment is rendered as stated in the Main Text,

4th Civil Division, Kyoto District Court

Judge Kaori Okubo [Seal]




No. S1813807
Vancouver Registry

IN THE SUPREME COURT OF BRITISH COLUMBIA
IN BANKRUPTCY AND INSOLVENCY

IN THE MATTER OF THE PART Xl OF THE

BANKRUPTCY AND INSOLVENCY ACT, R.S.C. 1985, C.
B-6,

AS AMENDED

AND

IN THE MATTER OF THE MASAHIKO NISHIYAMA
BANKRUPT UNDER THE LAWS OF JAPAN

AFFIDAVIT

DLA Piper (Canada) LLP
Barristers & Solicitors
2800 Park Place
666 Burrard Street
Vancouver, BC V6C 2727

Tel. No. 604.687.9444
Fax No. 604.687.1612

File No.: 105288-00001 AGM/day

CAN: 37454252.2
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