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UPON THE APPLICATION by Cyxtera Technologies, Inc. (“CTI”), in its capacity as foreign 

representative (in such capacity, the “Foreign Representative”) of Cyxtera Canada LLC (“Cyxtera 

LLC”), Cyxtera Communications Canada, ULC (“Communications ULC”) and Cyxtera Canada TRS, 

ULC  (“TRS ULC” together with Cyxtera LLC and Communications ULC, the “Canadian Debtors”) 

in their cases (the “Chapter 11 Cases”) under chapter 11 of title 11 of the United States Bankruptcy 

Code (the “US Bankruptcy Code”) before the United States Bankruptcy Court for the District of New 

Jersey (the “US Bankruptcy Court”) under Part IV of the Companies’ Creditors Arrangement Act, 

R.S.C. 1985, c. C-36, as amended (the “CCAA”) for an Order (the “Cologix Recognition Order”):  
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(a) recognizing and giving effect in Canada to an Order of the US Bankruptcy Court (the 

“Canada Sale Order”) authorizing and approving the entry into and performance by 

Communications ULC of the asset purchase agreement dated October 30, 2023 (the 

“Cologix APA”) between Communications ULC and Cologix Canada, Inc. (“Cologix”) 

and the sale thereunder (the “Cologix Transaction”) of the Acquired Assets (as defined 

in the Cologix APA, the “Acquired Assets”) and the assumption and assignment of the 

Assigned Contracts and Acquired Leases (each as defined in the Cologix APA, 

collectively the “Acquired Agreements”) and granting related relief;   

(b) recognizing and giving effect in Canada to the Order of the US Bankruptcy Court, which, 

among other things, approves the assumption and assignment of certain executory 

contracts and/or unexpired leases in connection with the sale of certain Canadian Assets 

by Cyxtera Canada (the “Supplemental Assignment of Acquired Agreements Order”) 

as provided for under the Cologix Transaction;  

(c) vesting all the right, title and interest of Communications ULC in and to the Acquired 

Assets in Cologix, and assigning the Acquired Agreements to Cologix, free and clear of 

any Encumbrances other than Permitted Encumbrances; and 

(d) providing the additional relief described herein; 

AND UPON reading the Application, the affidavit of Raymond Li sworn November 17, 2023 

(the “Li Affidavit”), the fifth report of Alvarez and Marsal Canada Inc. in its capacity as information 

officer in these proceedings (the “Information Officer”) dated November 17, 2023 (the “Fifth 

Report”), the Secretarial Affidavit of Kristy DeIure, sworn November 21, 2023, and the Affidavit of 

Service of Darlene Calderon sworn November 21, 2023, and the Affidavit of Service of Kristy DeIure 

sworn November 21, 2023, each filed;  

AND UPON HEARING the submissions of counsel for the Foreign Representative and 

Communications ULC, counsel for the Information Officer, counsel for Cologix, counsel for Phoenix 

Data Center Holdings LLC (“Phoenix”), counsel for the DIP Lenders and First Lien Lenders (as defined 

in the Li Affidavit), no one appearing for any other person on the service list, although properly served 

as appears from the Affidavit of Service, filed;  

IT IS HEREBY ORDERED AND DECLARED THAT: 



Service 

1. Service of notice of this Application and supporting materials is hereby declared to be good and 

sufficient, no other person is required to have been served with notice of this Application and 

time for service of this Application is abridged to that actually given. 

Defined Terms 

2. Capitalized terms used but not otherwise defined in this Cologix Recognition Order shall have 

the meanings given to them in the Cologix APA. 

Recognition of the Canada Sale Order and Supplemental Assignment of Acquired Agreements 

Order 

3. The Canada Sale Order made by the US Bankruptcy Court in the Chapter 11 Cases, a copy of 

which is attached hereto as Schedule “1”, and the Supplemental Assignment of Acquired Agreements 

Order by the US Bankruptcy Court in the Chapter 11 Cases, a copy of which is attached hereto as 

Schedule “2”. are hereby recognized and given full force and effect in all provinces and territories of 

Canada pursuant to section 49 of the CCAA.  

4. Communications ULC is hereby authorized and directed to take such additional steps and execute 

such additional documents as may be necessary or desirable in Canada or any province or territory thereof 

for completion of the Cologix Transaction and conveyance of the Acquired Assets to Cologix in 

accordance with the terms and conditions of the Cologix APA. 

Closing Certificate 

5. Subject to paragraphs 6, 7 and 8 of this Cologix Recognition Order, the Chief Restructuring 

Officer (“CRO”) or Deputy Chief Restructuring Officer (“DCRO”) of Communications ULC is 

authorized and directed to deliver to Cologix and Phoenix, file with this Court and serve a copy on the 

service list maintained by the Foreign Representative and the Canadian Debtors in these recognition 

proceedings (the “Service List”) a certificate substantially in the form attached to this Cologix 

Recognition Order as Schedule “3” (the “Closing Certificate”) confirming that, other than the vesting 

and conveyance of the Acquired Assets and the assignment and transfer of the Acquired Agreements 

becoming effective in accordance with this Cologix Recognition Order (such conditions being the 

“Vesting Conditions”): 



(a) the conditions precedent in the Cologix APA have been satisfied or waived in accordance 

with the Cologix APA before the closing of the asset purchase agreement dated as of 

October 31, 2023 (the “Brookfield Transaction Closing”) by and among Phoenix as 

purchaser and the Canadian Debtors and their affiliated corporations as sellers (the 

“Brookfield APA”); or alternatively, 

(b) have not been satisfied or waived in accordance with the Cologix APA before the 

Brookfield Transaction Closing but have been satisfied or waived prior to the date that is 

ninety (90) days following the Brookfield Transaction Closing (the “Specified Date”); or 

further alternatively,  

(c) have not been satisfied or waived by the Specified Date. 

Further, the CRO or the DCRO shall forthwith thereafter provide a copy of this Cologix Recognition 

Order and the Closing Certificate to Kurtzman Carson Consultants LLC (“KCC”), the Claims and 

Noticing Agent appointed pursuant to the Order of the US Bankruptcy Court entered June 6, 2023 (the 

“Claims Agent Order”), and instruct KCC to serve copies of this Cologix Recognition Order and the 

Closing Certificate on each Counterparty (as defined below) in interest in the Chapter 11 Cases. 

6. The CRO or DCRO of Communications ULC is authorized and directed to strike out paragraphs 

B and C of the certifications in the Closing Certificate if the conditions precedent of the Cologix APA, 

other than the Vesting Conditions, have been satisfied or waived in accordance with the Cologix APA 

before the Brookfield Transaction Closing, and forthwith deliver to Cologix and Phoenix, file with this 

Court and serve a copy on the Service List the Closing Certificate in accordance with paragraph 5 of this 

Cologix Recognition Order. 

7. The CRO or DCRO of Communications ULC is authorized and directed to strike out paragraphs 

A and C of the Closing Certificate if the conditions precedent of the Cologix APA, other than the Vesting 

Conditions, have not been satisfied or waived in accordance with the Cologix APA before the Brookfield 

Transaction Closing but have been satisfied or waived in accordance with the Cologix APA by the 

Specified Date, and forthwith deliver to Cologix and Phoenix, file with this Court and serve a copy on 

the Service List the Closing Certificate in accordance with paragraph 5 of this Cologix Recognition 

Order. 

8. The CRO or DCRO of Communications ULC is authorized and directed to strike out paragraphs 

A and B of the Closing Certificate if the conditions precedent of the Cologix APA, other than the Vesting 



Conditions, have not been satisfied or waived in accordance with the Cologix APA by the Specified 

Date, and forthwith deliver to Cologix and Phoenix, file with this Court and serve a copy on the Service 

List the Closing Certificate in accordance with paragraph 5 of this Cologix Recognition Order. 

VESTING OF PROPERTY  

9. Upon the delivery of the Closing Certificate to Cologix and Phoenix in which either (i) 

paragraphs B and C or (ii) paragraphs A and C of the certifications in the Closing Certificate are 

struck out by the CRO or DCRO of Communications ULC, then: 

(a) all of Communications ULC’s right, title and interest in and to the Acquired Assets shall 

vest absolutely in the name of Cologix free and clear of and from any and all ownership 

claims (contractual or otherwise), caveats, security interests, hypothecs, pledges, 

mortgages, liens, trusts or deemed trusts, reservations of ownership, royalties, options, 

rights of pre-emption, privileges, prior claims, interests, assignments, actions, 

judgements, executions, levies, taxes, writs of enforcement, charges, or other claims, 

whether contractual, statutory, financial, monetary or otherwise, whether or not they have 

attached or been perfected, registered or filed and whether secured, unsecured or 

otherwise (collectively, “Claims”)  including, without limiting the generality of the 

foregoing: 

(i) any encumbrances or charges created by the Supplemental Order – Foreign Main 

Proceeding of the Honourable Justice Nixon pronounced June 9, 2023;  

(ii) any charges, security interests or claims evidenced by registrations, publication or 

filing pursuant to the Personal Property Security Act (British Columbia), the Civil 

Code of Quebec, or any other personal property registry system;  

(iii) any liens, claims of lien or legal hypothecs under the Builders’ Lien Act (British 

Columbia) or the Civil Code of Quebec; and 

(iv) those Claims listed in Schedule “4” to this Cologix Recognition Order (all of 

which are collectively referred to as the “Encumbrances”, which term shall not 

include the permitted encumbrances, caveats, interests, easements, and restrictive 

covenants listed in Schedule “5” to this Cologix Recognition Order (collectively, 

“Permitted Encumbrances”), 



and for greater certainty, this Court orders that all Claims including Encumbrances other 

than Permitted Encumbrances, affecting or relating to the Acquired Assets are hereby 

expunged, discharged and terminated as against the Acquired Assets; 

(b) in order to effect the transfers and discharges described above, this Court directs the 

Registrar of the British Columbia Personal Property Registry established under the 

Personal Property Security Act (British Columbia), and any other governmental authority 

such province having jurisdiction over the Acquired Assets (collectively, the 

“Governmental Authorities”), to take such steps as are necessary to give effect to the 

terms of this Order and the Cologix APA. Presentment of this Order and the Closing 

Certificate shall be the sole and sufficient authority for the Governmental Authorities to 

make and register transfers of title or interest and cancel and discharge registrations 

against any of the Acquired Assets of any Claims including Encumbrances but excluding 

the Permitted Encumbrances;  

(c) the Quebec Personal and Movable Real Rights Registrar shall strike and discharge any 

registration in connection with the Acquired Assets, including such registrations as 

described at Schedule 4 to this Cologix Recognition Order upon presentation of a true 

copy of the Quebec Discharge Order substantially in the form attached to this Cologix 

Recognition Order as Schedule “6” (the “Quebec Discharge Order”), the required 

forms and payment of prescribed fees; and 

(d) all of the rights and obligations of Communications ULC under the Acquired Agreements 

shall be assigned, conveyed and transferred to and assumed by Cologix pursuant to section 

11.3 of the CCAA and the assignment of the Acquired Agreements is hereby declared 

valid and binding upon all of the counterparties to the Agreements notwithstanding any 

restriction, condition or prohibition contained in any such Agreements relating to the 

assignment thereof, including any provision requiring the consent of any party to the 

assignment, 

which vesting, assigning, conveying and transferring in favour of Cologix shall be deemed to either: (A) 

be effective immediately upon the delivery of the Closing Certificate to Cologix and Phoenix pursuant 

to paragraph 6 of this Order, or (B) upon the delivery of the Closing Certificate to Cologix and Phoenix 

pursuant to paragraph 7 of this Order, relate back and be effective upon the Brookfield Transaction 

Closing, but immediately after to the Acquired Assets being deemed to be an Excluded Asset (as defined 



in the Brookfield APA) and the Cologix APA being deemed to be an Excluded Contract (as defined in 

the Brookfield APA) pursuant to section 2.1(c) of the Brookfield APA. 

10. If the Closing Certificate pursuant to paragraph 8 of this Order is delivered to Cologix and 

Phoenix, paragraphs 9 and 11 to 21 of this Cologix Recognition Order shall be of no further force or 

effect. 

11. Upon the assignment by and transfer to Cologix of the Acquired Agreements becoming effective 

pursuant to paragraph 11(b) of this Cologix Recognition Order: 

(a) no counterparty under any Acquired Agreements (each, a “Counterparty”) or any other 

person shall make or pursue any demand, claim, action or suit or exercise any right or 

remedy under such Acquired Agreements against Cologix relating to Communications 

ULC having sought or obtained relief under the CCAA or having commenced the Chapter 

11 Cases, the insolvency of the Communications ULC or any failure by Communications 

ULC to perform a non-monetary obligation under any Acquired Agreements, and all such 

Counterparties and persons shall be forever barred and estopped from taking such action;  

(b) all Cure Costs (as defined in the Cologix APA, the “Cure Costs”) in relation to the 

Acquired Agreements, if any, shall be paid by Communications ULC to each 

Counterparty thereto on or following the effective date of the fourth amended joint plan 

of reorganization of the Debtors under the US Bankruptcy Code (as supplemented or 

amended from time to time) or as soon as reasonably practical thereafter or otherwise in 

accordance with the Canada Sale Order;     

(c) no Counterparty under any Acquired Agreements shall have any claim whatsoever against 

Communications ULC. 

12. Upon delivery of the Closing Certificate, and upon filing of a certified copy of this Cologix 

Recognition Order, together with any applicable registration fees, all governmental authorities including 

those referred to below in this paragraph (collectively, “Governmental Authorities”) are hereby 

authorized, requested and directed to accept delivery of such Closing Certificate and certified copy of 

this Cologix Recognition Order as though they were originals and to register such transfers, interest 

authorizations, discharges and discharge statements of conveyance as may be required to convey to 

Cologix or its nominee clear title to the Acquired Assets subject only to Permitted Encumbrances.  



13. In order to affect any transfers and discharges described above, this Court directs each of the 

Governmental Authorities to take such steps as are necessary to give effect to the terms of this Cologix 

Recognition Order, the Cologix APA and Brookfield APA. Presentment of this Cologix Recognition 

Order and the Closing Certificate shall be the sole and sufficient authority for the Governmental 

Authorities to make and register transfers of title or interest and cancel and discharge registrations against 

any of the Acquired Assets of any Claims including Encumbrances but excluding Permitted 

Encumbrances. 

14. No authorization, approval or other action by and no notice to or filing with any governmental 

authority or regulatory body exercising jurisdiction over the Acquired Assets is required for the due 

execution, delivery and performance by Communications ULC of the Cologix APA. 

15. For the purposes of determining the nature and priority of Claims, the net proceeds from sale of 

the Acquired Assets received by Communications ULC shall stand in the place and stead of the Acquired 

Assets from and after delivery of the Closing Certificate and all Claims including Encumbrances (but 

excluding Permitted Encumbrances) shall not attach to, encumber or otherwise form a charge, security 

interest, lien, or other Claim against the Acquired Assets and may be asserted against the net proceeds 

from sale of the Acquired Assets with the same priority as they had with respect to the Acquired Assets 

immediately prior to the sale, as if the Acquired Assets had not been sold and remained in the possession 

or control of the person having that possession or control immediately prior to the vesting and 

assignments provided for in paragraph 9 becoming effective.  

16. Except as expressly provided for in the Cologix APA or by section 97 of the British Columbia 

Employment Standards Act, section 97 of the Act respecting labour standards (Quebec) and article 2097 

of the Civil Code of Québec Cologix shall not have liability of any kind whatsoever in respect of any 

Claims against Communications ULC.  

17. Upon completion of the Cologix Transaction, Communications ULC and all persons who claim 

by, through or under Communications ULC in respect of the Acquired Assets, and all persons or entities 

having any Claims of any kind whatsoever in respect of the Acquired Assets, save and except for persons 

entitled to the benefit of the Permitted Encumbrances, shall stand absolutely and forever barred, estopped 

and foreclosed from and permanently enjoined from pursuing, asserting or claiming any and all right, 

title, estate, interest, royalty, rental, equity of redemption or other Claim whatsoever in respect of or to 

the Acquired Assets, and to the extent that any such persons or entities remain in the possession or control 

of any of the Acquired Assets, or any artifacts, certificates, instruments or other indicia of title 



representing or evidencing any right, title, estate, or interest in and to the Acquired Assets, they shall 

forthwith deliver possession thereof to  Cologix. 

18. Cologix shall be entitled to enter into and upon, hold and enjoy the Acquired Assets for its own 

use and benefit without any interference of or by Communications ULC, or any person claiming by, 

through or against Communications ULC. 

19. Immediately upon the vesting of the Acquired Assets in accordance with this Cologix 

Recognition Order, holders of Permitted Encumbrances shall have no claim whatsoever against 

Communications ULC. 

20. Communications ULC is authorized and permitted to disclose and transfer to Cologix all human 

resources and payroll information in Communications ULC’s records pertaining to Communications 

ULC’s past and current employees. Cologix shall maintain and protect the privacy of such information 

and shall be entitled to use the personal information provided to it in a manner which is in all material 

respects identical to the prior use (of such information) to which Communications ULC was entitled. 

MISCELLANEOUS MATTERS 

21. Notwithstanding: 

(a) the pendency of these proceedings and any declaration of insolvency made herein; 

(b) the pendency of any applications for a bankruptcy order now or hereafter issued pursuant 

to the Bankruptcy and Insolvency Act, R.S.C. 1985, c.B-3, as amended (the “BIA”), in 

respect of Communications ULC, and any bankruptcy order issued pursuant to any such 

applications;  

(c) any assignment in bankruptcy made in respect of Communications ULC; and 

(d) the provisions of any federal or provincial statute: 

the vesting of the Acquired Assets in Cologix pursuant to this Cologix Recognition Order shall be binding 

on any trustee in bankruptcy that may be appointed in respect of Communications ULC and shall not be 

void or voidable by creditors of Communications ULC, nor shall it constitute nor be deemed to be a 

transfer at undervalue, settlement, fraudulent preference, assignment, fraudulent conveyance, or other 

reviewable transaction under the BIA or any other applicable federal or provincial legislation, nor shall 



it constitute oppressive or unfairly prejudicial conduct pursuant to any applicable federal or provincial 

legislation. 

22. This Court requests the aid and recognition of any court, tribunal, regulatory or administrative 

body having jurisdiction in Canada or globally, to give effect to this Cologix Recognition Order and to 

assist the Canadian Debtors, the Foreign Representative, the Information Officer, and their respective 

agents in carrying out the terms of this Cologix Recognition Order.  All courts, tribunals, regulatory and 

administrative bodies are hereby respectfully requested to make such orders and to provide such 

assistance to the Canadian Debtors, the Foreign Representative, and the Information Officer, the latter 

as an officer of this Court, as may be necessary or desirable to give effect to this Cologix Recognition 

Order, or to assist the Canadian Debtors, the Foreign Representative, and the Information Officer and 

their respective agents in carrying out the terms of this Cologix Recognition Order.  

23.  Each of the Canadian Debtors, the Foreign Representative, the Information Officer, Phoenix and 

Cologix shall be at liberty to apply for further advice, assistance and direction as may be necessary in 

order to give full force and effect to the terms of this Cologix Recognition Order and to assist and aid the 

parties in closing the Cologix Transaction. 

24. This Cologix Recognition Order shall be effective as of 12:01 A.M. MST on the date of this 

Cologix Recognition Order. 

25. Service of this Cologix Recognition Order shall be deemed good and sufficient by serving the 

same on the persons listed on the service list created in these proceedings, any other person served with 

notice of the application for this Cologix Recognition Order, any other parties attending or represented 

at the application for this Cologix Recognition Order, Cologix or Cologix’s solicitors, Phoenix or 

Phoenix’s solicitor’s and by posting a copy of this Cologix Recognition Order on the Information 

Officer’s website at http://www.alvarezandmarsal.com/CyxteraCanada and service on any other person 

is hereby dispensed with. 

26. Service of this Cologix Recognition Order may be effected by facsimile, electronic mail, personal 

delivery or courier. Service is deemed to be effected the next business day following transmission or 

delivery of this Cologix Recognition Order. 

________________________________________ 

Justice of the Court of King’s Bench of Alberta 
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In re: 

CYXTERA TECHNOLOGIES, INC., et al 

 Debtors.1 

Chapter 11 
 
Case No. 23-14853 (JKS) 
 
(Jointly Administered) 
 

 
1  A complete list of each of the Debtors in these chapter 11 cases may be obtained on the website of the Debtors’ 

claims and noticing agent at https://www.kccllc.net/cyxtera.  The location of Debtor Cyxtera Technologies, 
Inc.’s principal place of business and the Debtors’ service address in these chapter 11 cases is:  2333 Ponce de 
Leon Boulevard, Ste. 900, Coral Gables, Florida 33134. 

Order Filed on November 17, 2023 
by Clerk 
U.S. Bankruptcy Court 
District of New Jersey
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ORDER (I) AUTHORIZING  
CYXTERA CANADA TO ENTER INTO  

AND PERFORM ITS OBLIGATIONS UNDER THE  
COLOGIX ASSET PURCHASE AGREEMENT, (II) APPROVING  

THE SALE OF CERTAIN CANADIAN ASSETS FREE AND CLEAR  
OF ALL CLAIMS, LIENS, RIGHTS, INTERESTS, AND ENCUMBRANCES,  

(III) APPROVING THE ASSUMPTION AND ASSIGNMENT OF EXECUTORY  
CONTRACTS AND UNEXPIRED LEASES, AND (IV) GRANTING RELATED RELIEF 

 
The relief set forth on the following pages, numbered three (3) through thirty (30), is 

ORDERED. 

DATED: November 17, 2023

Case 23-14853-JKS    Doc 719    Filed 11/17/23    Entered 11/17/23 11:26:43    Desc Main
Document     Page 2 of 75



(Page | 3) 
Debtors: CYXTERA TECHNOLOGIES, INC., et al. 
Case No. 23-14853 (JKS) 
Caption of Order: Order (I) Authorizing Cyxtera Canada to Enter into and Perform its 

Obligations Under the Cologix Asset Purchase Agreement, (II) Approving 
the Sale of Certain Canadian Assets Free and Clear of All Claims, Liens, 
Rights, Interests, and Encumbrances, (III) Approving the Assumption and 
Assignment of Executory Contracts and Unexpired Leases, and 
(IV) Granting Related Relief 

 

Upon the Debtors’ Motion for Entry of an Order (I) Authorizing Cyxtera Canada to 

Enter into and Perform its Obligations Under the Cologix Asset Purchase Agreement, 

(II) Approving the Sale of Certain Canadian Assets Free and Clear of All Claims, Liens, Rights, 

Interests, and Encumbrances, (III) Approving the Assumption and Assignment of Executory 

Contracts and Unexpired Leases, and (IV) Granting Related Relief (the “Motion”),2 of the 

above-captioned debtors and debtors in possession (collectively, the “Debtors”), for entry of an 

order (this “Canada Sale Order”) (a) authorizing and approving the Cyxtera Canada’s entry into 

and performance under the APA, substantially in the form attached hereto as Exhibit 1, 

(b) authorizing and approving the sale of the Acquired Assets free and clear of any and all 

Encumbrances, except Permitted Encumbrances and Assumed Liabilities (c) authorizing the 

assumption and assignment of executory contracts and unexpired leases, and (d) granting related 

relief, all as more fully set forth in the Motion; and upon the First Day Declaration; and the Court 

having found that sufficient cause exists for the relief set forth herein; and upon adequate and 

sufficient notice of the Motion, the APA, and all other related transactions contemplated 

thereunder and in this Canada Sale Order, and it appearing that no other or further notice need be 

provided; and all interested parties having been heard or having been afforded an opportunity to 

be heard with respect to the Motion and all relief related thereto; and the Canada Sale Hearing 

having been held on November 16, 2023; and the Court having reviewed and considered the 

 
2  Capitalized terms used but not otherwise defined herein have the meaning ascribed to them in the Motion or the 

APA, as applicable. 
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Debtors: CYXTERA TECHNOLOGIES, INC., et al. 
Case No. 23-14853 (JKS) 
Caption of Order: Order (I) Authorizing Cyxtera Canada to Enter into and Perform its 

Obligations Under the Cologix Asset Purchase Agreement, (II) Approving 
the Sale of Certain Canadian Assets Free and Clear of All Claims, Liens, 
Rights, Interests, and Encumbrances, (III) Approving the Assumption and 
Assignment of Executory Contracts and Unexpired Leases, and 
(IV) Granting Related Relief 

 

   
 

Motion, all relief sought therein and related thereto and any objections thereto; and upon the full 

record in support of the relief requested by the Debtors in the Motion, including the Li 

Declaration; and the Court having jurisdiction to consider the Motion and the relief requested 

therein pursuant to 28 U.S.C. §§ 157 and 1334 and the Standing Order of Reference to the 

Bankruptcy Court Under Title 11 of the United States District Court for the District of New 

Jersey, entered July 23, 1984, and amended on September 18, 2012 (Simandle, C.J.); and this 

Court having found that venue of this proceeding and the Motion in this district is proper 

pursuant to 28 U.S.C. §§ 1408 and 1409; and the Debtors have identified the offer by the 

Purchaser as the highest or otherwise best offer for the Acquired Assets; and this Court having 

found that sufficient cause exists for the relief set forth herein; and the Debtors having properly 

filed and served the Notice of Assumption and Assignment of Certain Executory Contracts 

and/or Unexpired Leases [Docket No. 656] (the “Assumption and Assignment Notice”) on each 

applicable party as set forth in Schedule 2 attached thereto (the “Assumption and Assignment 

Schedule”), in accordance with the terms of the Order (I) Authorizing and Approving Procedures 

to Reject or Assume Executory Contracts and Unexpired Leases and (II) Granting Related Relief 

[Docket No. 186] (the “Procedures Order”); and no timely objections have been filed to the 

assumption and assignment of the executory contracts and unexpired leases set forth in the 

Assumption and Assignment Schedule (the “Assigned Contracts”); and due and proper notice of 

the Procedures Order and the Assumption and Assignment Notice having been provided to each 

applicable counterparty to the Assigned Contracts as set forth in the Assumption and Assignment 
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Schedule; and this Court having found that the Debtors’ notice of the Motion was appropriate 

under the circumstances and no other notice need be provided; and this Court having determined 

that the legal and factual bases set forth in the Motion and at the Canada Sale Hearing establish 

just cause for the relief granted herein; and this Court having found that, after an extensive 

marketing process by the Debtors, the Purchaser has submitted the highest or otherwise best 

offer for the Acquired Assets; and it appearing that the relief requested in the Motion is in the 

best interests of the Debtors, their estates, their creditors, and all other parties in interest; and 

upon the full record of these chapter 11 cases and all other pleadings; and upon all of the 

proceedings had before the Court and after due deliberation thereon, and good and sufficient 

cause appearing therefor THE COURT HEREBY FINDS THAT:32 

I. Jurisdiction, Final Order, and Statutory Predicates. 

A. The Court has jurisdiction over this matter pursuant to 28 U.S.C. §§ 157 and 1334 

and the Standing Order of Reference to the Bankruptcy Court Under Title 11, entered July 23, 

1984, and amended on September 18, 2012 (Simandle, C.J.). 

B. Venue is proper pursuant to 28 U.S.C. §§ 1408 and 1409. 

 
3  The findings of fact and conclusions of law herein constitute the Court’s findings of fact and conclusions of law 

for the purposes of Bankruptcy Rule 7052, made applicable pursuant to Bankruptcy Rule 9014.  To the extent 
any findings of facts are conclusions of law, they are adopted as such.  To the extent any conclusions of law are 
findings of fact, they are adopted as such. 
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C. The statutory predicates for the relief requested in the Motion are sections 105(a), 

363, and 365 of the Bankruptcy Code, and Bankruptcy Rules 2002, 6004, 6006, 9007, 9008, and 

9014 and Local Rule 9013-1. 

D. This Canada Sale Order constitutes a final order within the meaning 

of 28 U.S.C. § 158(a).  Notwithstanding Bankruptcy Rules 6004(h) and 6006(d), and to any 

extent necessary under Bankruptcy Rule 9014 and rule 54(b) of the Federal Rules of Civil 

Procedure, as made applicable by Bankruptcy Rule 7054, the Court expressly finds that there is 

no just reason for delay in the implementation of this Canada Sale Order, waives any stay, and 

expressly directs entry of judgment as set forth herein. 

II. Notice of the APA, the Canada Sale, and the Canada Sale Hearing. 

E. As evidenced by the affidavits of service previously filed with the Court and 

based on the representations of counsel at the Canada Sale Hearing, due, proper, timely, 

adequate, and sufficient notice of the Motion, the Canada Sale Hearing, the APA, this Canada 

Sale Order, and the Canada Sale has been provided in accordance with sections 102(1) and 363 

of the Bankruptcy Code, Bankruptcy Rules 2002, 9007, 9008, and 9014, and the Local Rules.  

The Debtors have complied with all obligations to provide notice of the Motion, the Canada Sale 

Hearing, the APA, this Canada Sale Order, and the Canada Sale.  The aforementioned notices are 

good, sufficient, and appropriate under the circumstances, and no other or further notice of the 

Motion, the Canada Sale Hearing, the APA, this Canada Sale Order, or the Canada Sale is, or 
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shall be, required.  The requirements of Bankruptcy Rule 6004(a) and the Local Rules are 

satisfied by such notice. 

F. A reasonable opportunity to object and be heard with respect to the Canada Sale, 

the Motion, and the relief requested therein and provided in this Canada Sale Order has been 

afforded to all interested persons and entities. 

III. Good Faith of the Purchaser. 

G. The APA was negotiated, proposed, and entered into by the Seller and 

the Purchaser without collusion, in good faith, and from arm’s-length bargaining positions and is 

substantively and procedurally fair to all parties.  Neither the Debtors nor the Purchaser has 

engaged in any conduct that would cause or permit the APA or the Canada Sale to be avoided, or 

for any costs or damages to be imposed, under section 363(n) of the Bankruptcy Code. 

H. As demonstrated by (i) any testimony and other evidence proffered or adduced at 

the Canada Sale Hearing and (ii) the representations of counsel made on the record at the Canada 

Sale Hearing, substantial marketing efforts and a competitive sale process were conducted and, 

among other things, (a) the Purchaser in no way induced or caused any chapter 11 filing by the 

Debtors and (b) all payments to be made by the Purchaser in connection with the Canada Sale 

have been disclosed.  The Purchaser is consummating the Canada Sale in good faith and is a 

good faith buyer within the meaning of section 363(m) of the Bankruptcy Code and is not an 

“insider” of any Debtor (as defined under section 101(31) of the Bankruptcy Code).  The 

Purchaser has proceeded in good faith in all respects in connection with the Canada Sale.  The 
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Purchaser is therefore entitled to all of the protections afforded under section 363(m) of the 

Bankruptcy Code. 

IV. Highest or Otherwise Best Offer. 

I. The marketing process with respect to the Acquired Assets afforded a full, fair, 

and reasonable opportunity for any person or entity to make a higher or otherwise better offer to 

purchase the Acquired Assets.  The APA, including the form and total consideration to be 

realized by the Seller under the APA, (i) constitutes the highest and best offer for the 

Acquired Assets; (ii) is fair and reasonable; and (iii) is in the best interests of the Debtors, their 

estates, their creditors, and all other parties in interest. 

J. The Debtors’ determination that the APA, including the consideration provided 

by the Purchaser under the APA, constitutes the highest and best offer for the Acquired Assets 

and constitutes a valid and sound exercise of the Debtors’ business judgment. 

K. Approval of the Motion, the APA, and the consummation of the Canada Sale is in 

the best interests of the Debtors’ estates, their creditors, and other parties in interest.   

V. No Merger. 

L. Neither the Purchaser nor any of its affiliates are a mere continuation of 

Cyxtera Canada or any other Debtor or their estates and there is no continuity of enterprise or 

common identity between the Purchaser or any of its affiliates, on the one hand, and 

Cyxtera Canada or any other the Debtors, on the other hand.  Neither the Purchaser nor any of its 

affiliates are holding themselves out to the public as a continuation of Cyxtera Canada or any 
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other Debtors.  Neither the Purchaser nor any of its affiliates are successors to Cyxtera Canada or 

any other the Debtors or their estates by reason of any theory of law or equity, and the 

Canada Sale does not amount to a consolidation, merger, or de facto merger of the Purchaser or 

any of its affiliates with or into Cyxtera Canada or any other Debtor. 

VI. No Sub Rosa Plan. 

M. The Canada Sale and the transactions arising thereunder do not constitute a 

sub rosa chapter 11 plan.  The Canada Sale neither impermissibly restructures the rights of the 

Debtors’ creditors nor impermissibly dictates a chapter 11 plan for any of the Debtors. 

VII. Validity of Transfer. 

N. The APA was not entered into for the purpose of hindering, delaying, or 

defrauding creditors under the Bankruptcy Code or under the laws of the United States, any state, 

territory, possession, the District of Columbia, or any foreign country.  None of the Debtors or 

the Purchaser is entering into the transactions contemplated by the APA fraudulently for the 

purpose of statutory or common law fraudulent conveyance or fraudulent transfer claims. 

O. The Seller is the sole and lawful owners of the Acquired Assets.  

The Acquired Assets constitute property of the Debtors’ estates and title thereto is vested in the 

Debtors’ estates within the meaning of section 541(a) of the Bankruptcy Code.  Pursuant to 

section 363(f) of the Bankruptcy Code, the transfer of the Acquired Assets to the Purchaser will 

be, as of the Closing Date, a legal, valid, and effective transfer of the Acquired Assets, which 

transfer vests or will vest the Purchaser with all right, title, and interest of the Seller to the 
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Acquired Assets free and clear of (a) all liens (including any liens as that term is defined in 

section 101(37) of the Bankruptcy Code) and encumbrances relating to, accruing, or arising at 

any time prior to the Closing Date (collectively, the “Liens”), and (b) all debts arising under, 

relating to, or in connection with any act of the Debtors or claims (as that term is defined in 

section 101(5) of the Bankruptcy Code), liabilities, obligations, demands, guaranties, options in 

favor of third parties, rights, contractual commitments, restrictions, interests, mortgages, 

hypothecations, charges, indentures, loan agreements, instruments, collective bargaining 

agreements, leases, licenses, deeds of trust, trusts or deemed trusts, caveats, security interests, 

reservations of ownership, conditional sale or other title retention agreements, pledges, 

judgments, claims for reimbursement, contribution, indemnity, exoneration, infringement, 

products liability, alter-ego, and matters of any kind and nature, whether arising prior to or 

subsequent to the commencement of these cases, and whether imposed by agreement, 

understanding, law, equity, or otherwise (including, without limitation, rights with respect to 

Claims (as defined herein) and Liens (i) that purport to give to any party a right of setoff or 

recoupment against, or a right or option to effect any forfeiture, modification, profit sharing 

interest, right of first refusal, purchase or repurchase right or option, or termination of, any of the 

Seller’s or the Purchaser’s interests in the Acquired Assets, or any similar rights, or (ii) in respect 

of taxes, restrictions, rights of first refusal, charges of interests of any kind or nature, if any, 

including, without limitation, any restriction of use, voting, transfer, receipt of income or other 

exercise of any attributes of ownership) (collectively, as defined in this clause (b), the “Claims”), 
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and (c) all other Encumbrances (collectively, as set forth in clauses (a) through (c), the “Claims, 

Encumbrances, and Interests”) relating to, accruing or arising any time prior to entry of this 

Canada Sale Order, in each case, with the exception of any Assumed Liabilities or 

Permitted Encumbrances. 

P. Subject to the entry of this Canada Sale Order, the Seller:  (a) has full requisite 

corporate or other organizational power and authority to execute, deliver, and perform its 

obligations under the APA and all other documents contemplated thereby, and (b) has taken all 

requisite corporate or other organizational action and formalities necessary to authorize and 

approve the execution, delivery, and performance of its obligations under the APA and to 

consummate the Canada Sale, including as required by its organizational documents, and, upon 

execution thereof, the APA and the related documents were or will be duly and validly executed 

and delivered by the Seller and enforceable against the Seller in accordance with their terms and, 

assuming due authorization, execution, and delivery thereof by the other parties thereto, 

constituted or will constitute a valid and binding obligation of the Seller.  No government, 

regulatory, or other consents or approvals, other than those expressly provided for in the APA 

and the DIP Credit Agreement, were required for the execution, delivery, and performance by 

the Seller of the APA or the consummation of the Canada Sale contemplated thereby.  No 

consents or approvals of the Seller, other than those expressly provided for in the APA, this 

Canada Sale Order, or the DIP Credit Agreement are required for the Seller to consummate the 

Canada Sale. 
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VIII. Section 363(f) is Satisfied. 

Q. The conditions of section 363(f) of the Bankruptcy Code have been satisfied in 

full.  Therefore, the Seller may sell the Acquired Assets free and clear of any Claims, 

Encumbrances, and Interests, other than Permitted Encumbrances and Assumed Liabilities. 

R. The Purchaser would not have entered into the APA and would not consummate 

the transactions contemplated thereby, if (i) the sale and/or transfer of the Acquired Assets to the 

Purchaser was not free and clear of all Claims, Encumbrances, and Interests (other than 

Permitted Encumbrances and Assumed Liabilities), or (ii) the Purchaser would, or in the future 

could, be liable for any such Claims, Encumbrances, and Interests (other than Permitted 

Encumbrances or Assumed Liabilities). 

S. The Seller may transfer or sell the Acquired Assets free and clear of all Claims, 

Encumbrances, and Interests, other than Permitted Encumbrances and Assumed Liabilities, 

because, in each case, one or more of the standards set forth in section 363(f)(1)–(5) of the 

Bankruptcy Code has been satisfied.  All holders of Claims, Encumbrances, and Interests (except 

to the extent that such Claims, Encumbrances, and Interests are Permitted Encumbrances or 

Assumed Liabilities) are adequately protected by either (x) having their Claims, Encumbrances, 

and Interests, if any, in each instance against the Debtors, their estates, or the Acquired Assets, 

attach to the net cash proceeds of the Purchase Price ultimately attributable to the 

Acquired Assets in which such creditor alleges Claims, Encumbrances, and Interests, in the same 

order of priority, with the same validity, force, and effect that such Claims, Encumbrances, and 
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Interests had prior to the Canada Sale, subject to any claims and defenses the Debtors and their 

estates may possess with respect thereto, or (y) fall within one or more of the other subsections 

of section 363(f) of the Bankruptcy Code. 

T. Those holders of Claims, Encumbrances, and Interests who did not object or who 

withdrew their objections to the Motion, are deemed to have consented pursuant to 

Bankruptcy Code section 363(f)(2); provided that the Required Lenders have only consented 

pursuant to paragraph U of this Canada Sale Order. 

U. The Required Lenders have consented to the Canada Sale solely on the condition 

that (i) the DIP Liens attach to the proceeds of the Canada Sale with the same priority as existed 

prior to the Canada Sale and retain the same validity, force, and effect that existed prior to the 

Canada Sale and (ii) such proceeds shall be distributed in accordance with the Fourth Amended 

Joint Plan of Reorganization of Cyxtera Technologies, Inc. and its Debtor Affiliates Pursuant to 

Chapter 11 of the Bankruptcy Code [Docket No. 694] (as amended, modified or supplemented in 

accordance with its terms, the “Plan”).  Absent the satisfaction of such conditions the 

Required Lenders would not have consented to the Canada Sale. 

IX. Cure Costs and Adequate Assurance of Future Performance. 

V. The assumption and assignment of the Assigned Contracts pursuant to the terms 

of the APA and this Canada Sale Order is integral to the APA, does not constitute unfair 

discrimination, and is in the best interests of the Debtors and their estates, their creditors, and all 

other parties in interest, and represents the reasonable exercise of sound and prudent business 
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judgment by the Debtors.  Subject to the terms and conditions of the APA, the Debtors 

shall:  (a) to the extent necessary, cure or provide adequate assurance of cure, of any default 

existing prior to the date hereof with respect to the Assigned Contracts, within the meaning of 

sections 365(b)(1)(A) and 365(f)(2)(A) of the Bankruptcy Code, and (b) to the extent necessary, 

provide compensation or adequate assurance of compensation to any party for any actual 

pecuniary loss to such party resulting from a default prior to the date hereof with respect to the 

Assigned Contracts, within the meaning of sections 365(b)(1)(B) and 365(f)(2)(A) of the 

Bankruptcy Code.  The Debtors’ promise to pay or otherwise cure all defaults or other 

obligations of the Debtors under the Assigned Contracts arising or accruing prior to the 

Closing Date, or otherwise required to be paid pursuant to section 365 of the Bankruptcy Code in 

connection with the assumption and assignment of the Assigned Contracts 

(collectively, the “Cure Costs”) in accordance with the terms of the APA and the Purchaser’s 

promise to perform the obligations under the Assigned Contracts shall constitute adequate 

assurance of future performance within the meaning of sections 365(b)(1)(C) and 365(f)(2)(B) of 

the Bankruptcy Code to the extent that any such assurance is required and not waived by the 

counterparties to such Assigned Contracts. 

W. Under the circumstances, the Debtors have demonstrated that assuming and 

assigning the Assigned Contracts in connection with the Canada Sale is an exercise of their 

sound business judgment, and that such assumption and assignment is in the best interests of the 

Debtors’ estates, for the reasons set forth in the Motion, in the Li Declaration, and on the record 
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at the Canada Sale Hearing, including, without limitation, because the assumption and 

assignment of the Assigned Contracts in connection with the Canada Sale is a material 

component to the overall consideration provided by the Purchaser and will maintain the ongoing 

business of the Debtors, limit the losses of counterparties to Assigned Contracts, and maximize 

the distribution to creditors of the Debtors.   

X. The assignment of the Assigned Contracts is necessary and appropriate under the 

circumstances in connection with the Canada Sale, is integral to the Debtors’ overall 

restructuring efforts, and the Purchaser has demonstrated that it can reasonably carry on the 

obligations under the Assigned Contracts. 

X. Compelling Circumstances for an Immediate Sale. 

Y. Good and sufficient reasons for approval of the APA and the Canada Sale have 

been articulated.  The relief requested in the Motion is in the best interests of the Debtors, their 

estates, their creditors, and other parties in interest.  The Debtors have demonstrated both 

(a) good, sufficient, and sound business purposes and justifications for approving the APA, and 

(b) compelling circumstances for the Canada Sale outside the ordinary course of business, 

pursuant to section 363(b) of the Bankruptcy Code before, and outside of, a plan of 

reorganization, in that, among other things, the immediate consummation of the Canada Sale 

with the Purchaser is necessary and appropriate to maximize the value of the Debtors’ estates 

and the Canada Sale will provide the means for the Debtors to maximize distributions to 

creditors. 
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Z. The Canada Sale must be approved and consummated promptly in order to 

maximize the value of the Debtors’ estates.  Time is of the essence in consummating the 

Canada Sale.  Given all of the circumstances of these chapter 11 cases and the adequacy and fair 

value of the Purchase Price, the proposed Canada Sale constitutes a reasonable and sound 

exercise of the Debtors’ business judgment. 

IT IS HEREBY ORDERED THAT: 

I. General Provisions. 

1. The Motion is granted as provided herein, and entry into and performance under, 

and in respect of, the APA and the consummation of the transactions contemplated thereby. 

2. All objections to the Motion or the relief requested therein that have not been 

withdrawn, waived, or settled as announced to the Court at the Canada Sale Hearing (the full 

record of which is incorporated herein by reference) or by stipulation filed with the Court, and all 

reservations of rights included in such objections, are hereby denied and overruled on the merits 

with prejudice.  Those parties who did not object or withdrew their objections to the Motion are 

deemed to have consented pursuant to section 363(f)(2) of the Bankruptcy Code to the relief 

granted herein. 

3. Notice of the Motion and Canada Sale Hearing was adequate, appropriate, fair, 

and equitable under the circumstances and complied in all respects with section 102(1) of the 

Bankruptcy Code and Bankruptcy Rules 2002, 6004, 6006, 9007, 9008, and 9014. 
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II. Approval of the APA. 

4. The APA, all other ancillary documents related thereto or contemplated thereby, 

and all of the terms and conditions thereof, are hereby approved pursuant to sections 105(a), 363, 

and 365 of the Bankruptcy Code and Bankruptcy Rules 2002, 6004, and 6006. 

5. Pursuant to sections 363(b) and (f) of the Bankruptcy Code, the Debtors are 

authorized and empowered to take any and all actions necessary or appropriate to (a) perform, 

consummate, implement, and close the Canada Sale pursuant to and in accordance with the terms 

and conditions of, and as contemplated in, the APA and this Canada Sale Order, and (b) execute 

and deliver, perform under, consummate, implement, and fully close the APA, including the 

assumption and assignment to the Purchaser of the Assigned Contracts, together with all 

additional instruments and documents that may be necessary or desirable to implement the APA 

and the Canada Sale, without any further corporate action or order of the Court. 

6. Subject only to the restrictions set forth in this Canada Sale Order and the APA, 

the Debtors and the Purchaser are hereby authorized to take any and all actions as may be 

necessary or desirable to implement the Canada Sale, and any actions taken by the Debtors 

and/or the Purchaser necessary or desirable to implement the Canada Sale prior to the date of this 

Canada Sale Order, are hereby approved and ratified. 

7. This Canada Sale Order and the terms and provisions of the APA shall be binding 

in all respects upon the Debtors, their affiliates, their estates, all creditors of and holders of 

equity interests in any Debtor, any holders of Claims, Encumbrances, and Interests (whether 
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known or unknown) in, against, or on all or any portion of the Acquired Assets, all 

counterparties to the Assigned Contracts, the Purchaser, designees, successors, and assigns of the 

Purchaser, the Acquired Assets, and any trustees, examiners, or receivers, if any, subsequently 

appointed in any of the Debtors’ chapter 11 cases or upon of any of the Debtors’ cases to cases 

chapter 7 under the Bankruptcy Code of any of the Debtors’ cases.  The APA shall not be subject 

to rejection or avoidance by the Debtors, their estates, their creditors, their equity holders, or any 

trustees, examiners, or receivers.  Any trustee appointed in these cases (including a Chapter 7 

trustee, if applicable) shall be and hereby is authorized to operate the business of the Debtors to 

the fullest extent necessary to permit compliance with the terms of this Canada Sale Order.  This 

Canada Sale Order and the APA shall inure to the benefit of the Debtors, their estates and 

creditors, the Purchaser, and the respective successors and assigns of each of the foregoing 

(including the Purchaser’s designees). 

III. Transfer of the Acquired Assets. 

8. Subject only to the terms of this Canada Sale Order, pursuant to sections 105(a), 

363, and 365 of the Bankruptcy Code, the Debtors are authorized to transfer the Acquired Assets 

to the Purchaser in accordance with the terms of the APA and such transfer shall constitute a 

legal, valid, binding, and effective sale and shall vest the Purchaser with title to the 

Acquired Assets.  Pursuant to sections 105(a) and 363(f) of the Bankruptcy Code, other than 

Permitted Encumbrances and Assumed Liabilities, the Acquired Assets shall be sold free and 

clear of all Claims, Encumbrances, and Interests of any kind or nature whatsoever with all such 
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Claims, Encumbrances, and Interests (as applicable) to attach to the cash proceeds of the 

Purchase Price ultimately attributable to the property against or in which such Claims, 

Encumbrances, and Interests are asserted, subject to the terms thereof, with the same validity, 

force, and effect, and in the same order of priority, which such Claims, Encumbrances, and 

Interests had prior to the Canada Sale, subject to any rights, claims, and defenses the Debtors or 

their estates, as applicable, may possess with respect thereto. 

9. The Debtors are hereby authorized to take any and all actions necessary to 

consummate the APA, including any actions that otherwise would require further approval by 

shareholders, members, or their board of directors, as the case may be, without the need of 

obtaining such approvals. 

10. The sale of the Acquired Assets to the Purchaser pursuant to the APA and the 

consummation of the transactions contemplated thereby do not require any consents other than as 

specifically provided for in the APA and the DIP Credit Agreement.  Each and every foreign and 

domestic federal, provincial, territorial, state, and local governmental agency or department is 

hereby authorized to accept any and all documents and instruments necessary and appropriate to 

consummate the transactions contemplated by the APA.  A certified copy of this 

Canada Sale Order may be filed with the appropriate clerk or recorded with the recorder of any 

state, county, province, or local authority to act to cancel any of the Claims, Encumbrances, and 

Interests, and any other encumbrances of record, except the Permitted Encumbrances and 

Assumed Liabilities. 

Case 23-14853-JKS    Doc 719    Filed 11/17/23    Entered 11/17/23 11:26:43    Desc Main
Document     Page 19 of 75



(Page | 20) 
Debtors: CYXTERA TECHNOLOGIES, INC., et al. 
Case No. 23-14853 (JKS) 
Caption of Order: Order (I) Authorizing Cyxtera Canada to Enter into and Perform its 

Obligations Under the Cologix Asset Purchase Agreement, (II) Approving 
the Sale of Certain Canadian Assets Free and Clear of All Claims, Liens, 
Rights, Interests, and Encumbrances, (III) Approving the Assumption and 
Assignment of Executory Contracts and Unexpired Leases, and 
(IV) Granting Related Relief 

 

   
 

11. If any person or entity that has filed statements or other documents or agreements 

evidencing Claims, Encumbrances, and Interests on or in all or any portion of the 

Acquired Assets (other than statements or documents with respect to Permitted Encumbrances or 

Assumed Liabilities) shall not have delivered to the Debtors, in proper form for filing and 

executed by the appropriate parties, termination statements, instruments of satisfaction, releases 

of liens and easements, and any other documents necessary for the purpose of documenting the 

release of all Claims, Encumbrances, and Interests which the person or entity has or may assert 

with respect to all or any portion of the Acquired Assets, the Debtors and the Purchaser are 

hereby authorized, on behalf of the Debtors and the Debtors’ creditors, to execute and file such 

statements, instruments, releases, and other documents on behalf of such person or entity with 

respect to the Acquired Assets.  The Debtors and the Purchaser are each authorized to file a copy 

of this Canada Sale Order, which, upon filing, shall be conclusive evidence of the release and 

termination of all such Claims, Encumbrances, and Interests. 

12. This Canada Sale Order is and shall be binding upon and govern the acts of all 

persons and entities, including, without limitation, all filing agents, filing officers, title agents, 

title companies, recorders of mortgages, recorders of deeds, registrars of deeds, administrative 

agencies, governmental departments, secretaries of state, foreign or domestic federal, state, 

provincial, territorial, and local officials, and all other persons and entities who may be required 

by operation of law, the duties of their office, or contract, to accept, file, register, or otherwise 

record or release any documents or instruments, or who may be required to report or insure any 
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title or state of title in or to any lease, and each of the foregoing persons and entities is hereby 

directed to accept for filing any and all of the documents and instruments necessary and 

appropriate to consummate the transactions contemplated by the APA, including the 

Canada Sale.  The Acquired Assets are sold free and clear of any reclamation rights. 

13. This Court requests the aid and recognition of the Canadian Court to give effect to 

this Canada Sale Order, to assist in carrying out its terms and to make such orders as may be 

necessary or desirable to give effect to this Canada Sale Order in Canada, including, without 

limitation, any recognition orders or ancillary orders to be issued by the Canadian Court to 

ensure (i) the vesting of the Acquired Assets in the Purchaser; (ii) the assumption and assignment 

of the Assigned Contracts to the Purchaser; and (iii) the discharge by provincial government 

registries of any security interests or other Claims, Encumbrances, and Interests, except for 

Permitted Encumbrances and Assumed Liabilities, registered on the Acquired Assets. 

IV. Assumption and Assignment of Assigned Contracts. 

14. The Seller is hereby authorized and directed in accordance with sections 105(a), 

363, and 365 of the Bankruptcy Code and the Procedures Order to (a) assume and assign to the 

Purchaser, in accordance with the terms of the APA and this Canada Sale Order, the Assigned 

Contracts free and clear of all Claims, Encumbrances, and Interests (other than the 

Permitted Encumbrances and Assumed Liabilities), and (b) execute and deliver to the Purchaser 

such documents or other instruments as the Purchaser deems may be necessary to assign and 

transfer the Assigned Contracts to the Purchaser. 
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15. With respect to the Assigned Contracts:  (a) the Seller may assume each of the 

Assigned Contracts in accordance with section 365 of the Bankruptcy Code; (b) the Seller may 

assign each of the Assigned Contracts to the Purchaser in accordance with sections 363 and 365 

of the Bankruptcy Code, and any provisions in any of the Assigned Contracts that prohibit or 

condition the assignment of such Assigned Contract or allow the party to such Assigned Contract 

to terminate, recapture, impose any penalty, condition renewal or extension, or modify any term 

or condition upon the assignment of such Assigned Contract, constitute unenforceable 

anti-assignment provisions which are void and of no force and effect; (c) subject to the Debtors 

payment of Cure Costs, all other requirements and conditions under sections 363 and 365 of the 

Bankruptcy Code for the assumption by the Seller and assignment to Purchaser of each Assigned 

Contract have been satisfied; and (d) the Assigned Contracts shall be transferred and assigned to, 

and following the Closing remain in full force and effect for the benefit of, the Purchaser, 

notwithstanding any provision in any such Assigned Contract (including those of the type 

described in sections 365(b)(2) and (f) of the Bankruptcy Code) that prohibits, restricts, or 

conditions such assignment or transfer and, pursuant to section 365(k) of the Bankruptcy Code, 

the Debtors shall be relieved from any further liability with respect to the Assigned Contracts 

after such assumption and assignment to the Purchaser. 

16. Any Assigned Contract shall be assumed by the Seller and assigned to the 

Purchaser in accordance with the Assumption Procedures as defined in the Procedures Order, 

which Assumption Procedures are incorporated herein by reference and shall apply and be 
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binding to any Assigned Contract.  The pendency of a dispute relating to a particular 

Assigned Contract shall not delay the assumption and assignment of any other Assigned Contract 

or the Closing.  Any proposed cure amount to be included in the Assumption and Assignment 

Notice or the resolution of any objection filed in connection therewith will be acceptable to the 

Purchaser and the form and substance of any filings or pleading filed by the Debtors in 

connection with the Assumption Procedures will be reasonably acceptable to the Purchaser. 

17. Upon the effective date of the assignment of any Assigned Contract, in 

accordance with sections 363 and 365 of the Bankruptcy Code, the Purchaser shall be fully and 

irrevocably vested in all right, title, and interest of each Assigned Contract.  To the extent 

provided in the APA, the Debtors shall cooperate with, and take all actions reasonably requested 

by, the Purchaser to effectuate the foregoing. 

18. Each Assigned Contract counterparty is deemed to have consented to the 

assumption and assignment of such Assigned Contract, and the Purchaser shall be deemed to 

have demonstrated adequate assurance of future performance with respect to such Assigned 

Contract pursuant to sections 365(b)(1)(C) and 365(f)(2)(B) of the Bankruptcy Code. 

19. Upon the Seller’s assignment of the Assigned Contracts to the Purchaser under 

the provisions of this Canada Sale Order, any additional orders of this Court, and the Debtors’ 

payment of any Cure Costs pursuant to the terms hereof or the APA, no default shall exist under 

any Assigned Contract, and no counterparty to any Assigned Contract shall be permitted (a) to 

declare under such Assigned Contract or (b) to otherwise take action against the Debtors or the 
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Purchaser as a result of any Debtors’ financial condition, bankruptcy, or failure to perform any of 

its obligations under the relevant Assigned Contract.  Each non-debtor party to an 

Assigned Contract hereby is also forever barred, estopped, and permanently enjoined from 

(i) asserting against the Debtors or the Purchaser, or the property of any of them, any default or 

Claim arising out of any indemnity obligation or warranties for acts or occurrences arising prior 

to or existing as of the Closing Date, or, against the Purchaser, any counterclaim, defense, setoff, 

or any other Claim asserted or assertable against the Debtors and (ii) imposing or charging 

against the Purchaser or its affiliates any rent accelerations, assignment fees, increases, or any 

other fees as a result of the Seller’s assumption and assignment of the Assigned Contracts to the 

Purchaser.  Any provision in any Assigned Contract that purports to declare a breach, default, or 

termination as a result of a change of control of the Acquired Assets is hereby deemed 

unenforceable under section 365(f) of the Bankruptcy Code.  To the extent that any counterparty 

to an Assigned Contract is notified of Cure Costs (or the absence thereof) and fails to object to 

such Cure Costs (or the absence thereof) with respect to an Assigned Contract, such counterparty 

shall be deemed to have consented to such Cure Costs (or the absence thereof) and is deemed to 

have waived any right to assert or collect or enforce any Cure Costs that may arise or have arisen 

prior to or as of the Closing. 

20. On the effective date of the assignment of any Assigned Contract, the Purchaser 

shall be deemed to be substituted for the applicable Debtors as a party to the applicable 

Assigned Contracts and the applicable Debtors shall be relieved, pursuant to section 365(k) of 
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the Bankruptcy Code, from any further liability under the Assigned Contracts. 

21. All counterparties to the Assigned Contracts shall cooperate and expeditiously 

execute and deliver, upon the reasonable requests of the Purchaser, and shall not charge the 

Debtors or the Purchaser for any instruments, applications, consents, or other documents that 

may be required or requested by any public authority or other party or entity to effectuate the 

applicable transfers in connection with the Canada Sale. 

22. Notwithstanding anything to the contrary in this Canada Sale Order or the APA, a 

contract shall not be an Assigned Contract hereunder and shall not be assigned to, or assumed by, 

Purchaser to the extent that such contract is rejected or terminated by the Debtors, or terminates 

or expires by its terms, on or prior to such time as it is to be assumed by Purchaser as an 

Assigned Contract hereunder and is not continued or otherwise extended upon assumption. 

V. Prohibition of Actions Against the Purchaser. 

23. Subject to the terms, conditions, and provisions of this Canada Sale Order, all 

persons and entities are hereby forever prohibited and enjoined from taking any action that 

would adversely affect or interfere with the ability of the Seller to sell and/or transfer the 

Acquired Assets to the Purchaser in accordance with the terms of the APA and this Canada Sale 

Order. 

24. To the maximum extent permitted by law, in accordance with the APA, the 

Purchaser shall be authorized, as of the Closing Date, to operate under any license, permit, 

registration, and governmental authorization or approval (collectively, the “Licenses”) of the 
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Seller with respect to the Acquired Assets and the Canada Sale.  To the extent the Purchaser 

cannot operate under any Licenses in accordance with the previous sentence, such Licenses shall 

be in effect while the Purchaser, with assistance from the Debtors, works promptly and diligently 

to apply for and secure all necessary government approvals for new issuance of Licenses to the 

Purchaser. 

25. Notwithstanding anything in this Canada Sale Order, subject to section 525(a) of 

the Bankruptcy Code, no governmental unit (as defined in Bankruptcy Code § 101(27)) or any 

representative thereof may revoke, suspend any right, license, trademark, or other permission 

relating to the use of the Acquired Assets sold, transferred, or conveyed to the Purchaser on 

account of the filing or pendency of these chapter 11 cases, the conduct of the Canada Sale, or 

the consummation of the transactions contemplated by the APA. 

26. The consideration provided by the Purchaser to the Seller pursuant to the APA for 

the Acquired Assets constitutes reasonably equivalent value and fair consideration under the 

Bankruptcy Code, the Uniform Fraudulent Transfer Act, the Uniform Fraudulent Conveyance 

Act, and under the laws of the United States, any state, territory, possession, the District of 

Columbia, and any foreign country. 

27. The transactions contemplated by the APA are undertaken by the Purchaser 

without collusion and in good faith, as that term is defined in section 363(m) of the 

Bankruptcy Code, and, accordingly, the reversal or modification on appeal of the authorization 

provided herein to consummate the Canada Sale shall not affect the validity of the Canada Sale, 
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unless such authorization and such Canada Sale is duly stayed pending such appeal.  The 

Purchaser is a good faith buyer within the meaning of section 363(m) of the Bankruptcy Code 

and, as such, is entitled to the full protections of section 363(m) of the Bankruptcy Code. 

28. Upon payment of the Purchase Price by the Purchaser to the Seller, the 

Administrative Agent (as defined in the DIP Credit Agreement) shall release the DIP Liens 

against the Acquired Assets, as applicable; provided that the (i) DIP Liens shall attach to the 

proceeds of the Canada Sale with the same priority as existed prior to the Canada Sale and retain 

the same validity, force, and effect that existed prior to the Canada Sale and (ii) such proceeds 

shall be distributed pursuant to and in accordance with the Plan. 

29. This Canada Sale Order constitutes a final order within the meaning of 

28 U.S.C. § 158(a).  Notwithstanding the applicability of any of Bankruptcy Rules 6004(h), 

6006(d), 7062, 9014, or any other provisions of the Bankruptcy Rules or the Local Rules stating 

the contrary, the terms and provisions of this Canada Sale Order shall be immediately effective and 

enforceable upon its entry, any applicable stay of the effectiveness and enforceability of this 

Canada Sale Order is hereby waived, and the Debtors and the Purchaser are authorized to close 

the Canada Sale immediately upon entry of this Canada Sale Order. 

30. The failure to specifically include any particular provision of the APA in this 

Canada Sale Order shall not diminish or impair the effectiveness of such provision, it being the 

intent of the Court that the APA be authorized and approved in their entirety; provided that this 

Canada Sale Order shall govern if there is any inconsistency between such agreements (including 
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all ancillary documents executed in connection therewith), as applicable, and this Canada Sale 

Order. 

31. The APA and any related documents, or other instruments may be modified, 

amended, or supplemented by the parties thereto and in accordance with the terms thereof, 

without further order of the Court. 

32. The Court shall retain exclusive jurisdiction to, among other things, interpret, 

implement, and enforce the terms and provisions of this Canada Sale Order and the APA, all 

amendments thereto and any waivers and consents thereunder and each of the agreements 

executed in connection therewith to which any Debtor is a party or which has been assigned by 

the Seller to the Purchaser, and to adjudicate, if necessary, any and all disputes concerning or 

relating in any way to the Canada Sale, including, but not limited to, retaining jurisdiction 

to:  (a) compel delivery of the Acquired Assets to the Purchaser; (b) interpret, implement, and 

enforce the provisions of this Canada Sale Order; and (c) protect the Purchaser against any 

Claims, Encumbrances, and Interests (other than the Permitted Encumbrances or 

Assumed Liabilities) with respect to the Seller or the Acquired Assets of any kind or nature 

whatsoever, attaching to the proceeds of the Canada Sale. 

33. Notwithstanding the relief granted in this Canada Sale Order and any actions 

taken pursuant to such relief, nothing in this Canada Sale Order shall be deemed:  (a) an 

implication or admission as to the amount of, basis for, or validity of any particular claim against 

the Debtors under the Bankruptcy Code or other applicable nonbankruptcy law; (b) a waiver of 
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the Debtors’ or any other party in interest’s rights to dispute any particular claim on any grounds; 

(c) a promise or requirement to pay any particular claim; (d) an implication, admission, or 

finding that any particular claim is an administrative expense claim, other priority claim or 

otherwise of a type specified or defined in this Canada Sale Order or the Motion or any order 

granting the relief requested by the Motion; (e) a request or authorization to reject any 

agreement, contract, or lease pursuant to section 365 of the Bankruptcy Code; (f) an admission 

by the Debtors as to the validity, priority, enforceability, or perfection of any lien on, security 

interest in, or other encumbrance on property of the Debtors’ estates; (g) a waiver or limitation of 

the Debtors’, or any other party in interest’s, claims, causes of action, or other rights under the 

Bankruptcy Code or any other applicable law; (h) a rejection of any agreement, contract, lease, 

program, or policy under section 365 of the Bankruptcy Code; (i) a concession by the Debtors 

that any liens (contractual, common law, statutory, or otherwise) that may be satisfied pursuant 

to the relief requested in the Motion are valid, and the rights of all parties in interest are 

expressly reserved to contest the extent, validity, or perfection or seek avoidance of all such 

liens; (j) a waiver of the obligation of any party in interest to file a proof of claim; or (k) 

otherwise affecting the Debtors’ rights under section 365 of the Bankruptcy Code to reject any 

executory contract or unexpired lease. 

34. The Debtors and the Purchaser are authorized to take all actions necessary to 

effectuate the relief granted pursuant to this Canada Sale Order in accordance with the Motion. 
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35. The requirement set forth in Local Rule 9013-1(a)(3) that any motion be 

accompanied by a memorandum of law is hereby deemed satisfied by the contents of the Motion 

or otherwise waived. 

36. To the extent this Canada Sale Order is inconsistent with any prior order or 

pleading filed in these chapter 11 cases related to the Motion, the terms of this Canada Sale 

Order shall govern. 
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Schedule “2” 

Supplemental Assignment of Acquired Agreements Order 

 

  



   
 

UNITED STATES BANKRUPTCY COURT 
DISTRICT OF NEW JERSEY  

Caption in Compliance with D.N.J. LBR 9004-1(b) 

KIRKLAND & ELLIS LLP 
KIRKLAND & ELLIS INTERNATIONAL LLP 
Edward O. Sassower, P.C. (admitted pro hac vice) 
Christopher Marcus, P.C. (admitted pro hac vice) 
Derek I. Hunter (admitted pro hac vice) 
601 Lexington Avenue 
New York, New York 10022 
Telephone: (212) 446-4800 
Facsimile: (212) 446-4900 
edward.sassower@kirkland.com 
christopher.marcus@kirkland.com 
derek.hunter@kirkland.com 
 
COLE SCHOTZ P.C. 
Michael D. Sirota, Esq. 
Warren A. Usatine, Esq. 
Felice R. Yudkin, Esq. 
Court Plaza North, 25 Main Street 
Hackensack, New Jersey 07601 
Telephone: (201) 489-3000 
msirota@coleschotz.com 
wusatine@coleschotz.com 
fyudkin@coleschotz.com 
 
Co-Counsel for Debtors and Debtors in Possession 
 

  

In re: 

CYXTERA TECHNOLOGIES, INC., et al 

 Debtors.1 

Chapter 11 
 
Case No. 23-14853 (JKS) 
 
(Jointly Administered) 
 

 
1  A complete list of each of the Debtors in these chapter 11 cases may be obtained on the website of the Debtors’ 

claims and noticing agent at https://www.kccllc.net/cyxtera.  The location of Debtor Cyxtera Technologies, Inc.’s 
principal place of business and the Debtors’ service address in these chapter 11 cases is:  2333 Ponce de Leon 
Boulevard, Ste. 900, Coral Gables, Florida 33134. 

Order Filed on November 20, 2023 
by Clerk 
U.S. Bankruptcy Court 
District of New Jersey
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ORDER APPROVING THE ASSUMPTION  
AND ASSIGNMENT OF CERTAIN EXECUTORY  

CONTRACTS AND/OR UNEXPIRED LEASES IN CONNECTION 
WITH THE SALE OF CERTAIN CANADIAN ASSETS BY CYXTERA CANADA 

 
The relief set forth on the following pages, numbered three (3) through eleven (11), is 

ORDERED. 

DATED: November 20, 2023
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(Page | 3) 
Debtors: CYXTERA TECHNOLOGIES, INC., et al. 
Case No. 23-14853 (JKS) 
Caption of Order: Order Approving the Assumption and Assignment of Certain Executory 

Contracts and/or Unexpired Leases in Connection with the Sale of Certain 
Canadian Assets by Cyxtera Canada 

 

 

Upon the Debtors’ Motion for Entry of an Order (I) Authorizing Cyxtera Canada to Enter 

into and Perform its Obligations Under the Cologix Asset Purchase Agreement, (II) Approving the 

Sale of Certain Canadian Assets Free and Clear of All Claims, Liens, Rights, Interests, and 

Encumbrances, (III) Approving the Assumption and Assignment of Executory Contracts and 

Unexpired Leases, and (IV) Granting Related Relief [Docket No. 653] (the “Canada Sale Motion”) 

and the Order (I) Authorizing and Approving Procedures to Reject or Assume Executory Contracts 

and Unexpired Leases and (II) Granting Related Relief [Docket No. 186] 

(the “Procedures Order”)2 of the above-captioned debtors and debtors in possession (collectively, 

the “Debtors”); and the hearing to consider the Canada Sale Motion having been held on November 

16, 2023 (the “Canada Sale Hearing”); and the Court having jurisdiction over this matter and the 

relief requested therein pursuant to 28 U.S.C. §§ 157 and 1334 and the Standing Order of 

Reference to the Bankruptcy Court Under Title 11 of the United States District Court for the 

District of New Jersey, entered July 23, 1984, and amended on September 18, 2012 

(Simandle, C.J.); and this Court having found that venue of this proceeding and matter in this 

district is proper pursuant to 28 U.S.C. §§ 1408 and 1409; and this Court having found that the 

relief requested is in the best interests of the Debtors’ estates, their creditors, and other parties in 

interest; and the Debtors having properly filed and served the Supplemental Notice of Assumption 

and Assignment of Certain Executory Contracts and/or Unexpired Leases [Docket No. 674] 

(the “Supplemental Assumption and Assignment Notice”) on each applicable party as set forth in 

the schedule attached hereto as Exhibit 1 (the “Assumption and Assignment Schedule”), in 

 
2  Capitalized terms used but not otherwise defined herein have the meaning ascribed to them in the Motion, the 

APA (as defined in the Motion), the Canada Sale Order (as defined herein), or the Procedures Order, as applicable. 
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accordance with the terms of the Procedures Order; and no timely objections have been filed to 

the assumption and assignment of the additional Assigned Contracts set forth in the Assumption 

and Assignment Schedule (the “Supplemental Assigned Contracts”); and due and proper notice of 

the Procedures Order and the Supplemental Assumption and Assignment Notice having been 

provided to each applicable counterparty to the Supplemental Assigned Contracts as set forth in 

the Assumption and Assignment Schedule and it appearing that no other notice need be provided; 

and after due deliberation and sufficient cause appearing therefor THE COURT HEREBY 

FINDS THAT:32 

A. The assumption and assignment of the Supplemental Assigned Contracts listed in 

the Assumption and Assignment Schedule attached hereto as Exhibit 1 pursuant to the terms of 

the Order (I) Authorizing Cyxtera Canada to Enter into and Perform its Obligations Under the 

Cologix Asset Purchase Agreement, (II) Approving the Sale of Certain Canadian Assets Free and 

Clear of All Claims, Liens, Rights, Interests, and Encumbrances, (III) Approving the Assumption 

and Assignment of Executory Contracts and Unexpired Leases, and (IV) Granting Related Relief 

[Docket No. 719] (the “Canada Sale Order”) and this Order is integral to the APA, does not 

constitute unfair discrimination, and is in the best interests of the Debtors and their estates, their 

creditors, and all other parties in interest, and represents the reasonable exercise of sound and 

prudent business judgment by the Debtors.  Subject to the terms and conditions of the APA and 

the Canada Sale Order, the Debtors shall:  (a) to the extent necessary, cure or provide adequate 

 
3 The findings of fact and conclusions of law herein constitute the Court’s findings of fact and conclusions of law 

for the purposes of Bankruptcy Rule 7052, made applicable pursuant to Bankruptcy Rule 9014.  To the extent 
any findings of facts are conclusions of law, they are adopted as such.  To the extent any conclusions of law are 
findings of fact, they are adopted as such. 
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assurance of cure, of any default existing prior to the date hereof with respect to the Supplemental 

Assigned Contracts, within the meaning of sections 365(b)(1)(A) and 365(f)(2)(A) of the 

Bankruptcy Code, and (b) to the extent necessary, provide compensation or adequate assurance of 

compensation to any party for any actual pecuniary loss to such party resulting from a default prior 

to the date hereof with respect to the Supplemental Assigned Contracts, within the meaning of 

sections 365(b)(1)(B) and 365(f)(2)(A) of the Bankruptcy Code.  The Debtors’ promise to pay or 

otherwise cure all defaults or other obligations of the Debtors under the Supplemental Assigned 

Contracts arising or accruing prior to the Closing Date, or otherwise required to be paid pursuant 

to section 365 of the Bankruptcy Code in connection with the assumption and assignment of the 

Supplemental Assigned Contracts (collectively, the “Cure Costs”) in accordance with the terms of 

the APA, the Canada Sale Order, and this Order and Cologix Canada, Inc.’s (the “Purchaser”) 

promise to perform the obligations under the Supplemental Assigned Contracts shall constitute 

adequate assurance of future performance within the meaning of sections 365(b)(1)(C) and 

365(f)(2)(B) of the Bankruptcy Code to the extent that any such assurance is required and not 

waived by the counterparties to such Supplemental Assigned Contracts. 

B. Under the circumstances, the Debtors have demonstrated that assuming and 

assigning the Supplemental Assigned Contracts in connection with the Canada Sale is an exercise 

of their sound business judgment, and that such assumption and assignment is in the best interests 

of the Debtors’ estates, for the reasons set forth in the Canada Sale Motion, the Li Declaration, and 

on the record at the Canada Sale Hearing, including, without limitation, because the assumption 

and assignment of the Supplemental Assigned Contracts in connection with the Canada Sale is a 

material component to the overall consideration provided by the Purchaser and will maintain the 
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ongoing business of the Debtors, limit the losses of counterparties to Supplemental Assigned 

Contracts, and maximize the distribution to creditors of the Debtors. 

C. The assignment of the Supplemental Assigned Contracts is necessary and 

appropriate under the circumstances in connection with the Canada Sale, is integral to the Debtors’ 

overall restructuring efforts, and the Purchaser has demonstrated that it can reasonably carry on 

the obligations under the Supplemental Assigned Contracts. 

IT IS HEREBY ORDERED THAT: 

1. Cyxtera Canada Communications, ULC (the “Seller”) is hereby authorized and 

directed in accordance with sections 105(a), 363, and 365 of the Bankruptcy Code and the 

Procedures Order to (a) assume and assign to the Purchaser, in accordance with the terms of the 

APA and this Canada Sale Order, the Supplemental Assigned Contracts free and clear of all 

Claims, Encumbrances, and Interests (other than the Permitted Encumbrances and Assumed 

Liabilities), and (b) execute and deliver to the Purchaser such documents or other instruments as 

the Purchaser deems may be necessary to assign and transfer the Supplemental Assigned Contracts 

to the Purchaser. 

2. With respect to the Supplemental Assigned Contracts:  (a) the Seller may assume 

each of the Supplemental Assigned Contracts in accordance with section 365 of the 

Bankruptcy Code; (b) the Seller may assign each of the Supplemental Assigned Contracts to the 

Purchaser in accordance with sections 363 and 365 of the Bankruptcy Code, and any provisions in 

any of the Supplemental Assigned Contracts that prohibit or condition the assignment of such 

Supplemental Assigned Contract or allow the party to such Supplemental Assigned Contract to 

terminate, recapture, impose any penalty, condition renewal or extension, or modify any term or 
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condition upon the assignment of such Supplemental Assigned Contract, constitute unenforceable 

anti-assignment provisions which are void and of no force and effect; (c) subject to the Debtors 

payment of Cure Costs, all other requirements and conditions under sections 363 and 365 of the 

Bankruptcy Code for the assumption by the Seller and assignment to Purchaser of each 

Supplemental Assigned Contract have been satisfied; and (d) the Supplemental Assigned Contracts 

shall be transferred and assigned to, and following the Closing remain in full force and effect for 

the benefit of, the Purchaser, notwithstanding any provision in any such Supplemental Assigned 

Contract (including those of the type described in sections 365(b)(2) and (f) of the Bankruptcy 

Code) that prohibits, restricts, or conditions such assignment or transfer and, pursuant to section 

365(k) of the Bankruptcy Code, the Debtors shall be relieved from any further liability with respect 

to the Supplemental Assigned Contracts after such assumption and assignment to the Purchaser. 

3. Any Supplemental Assigned Contract shall be assumed by the Seller and assigned 

to the Purchaser in accordance with the Assumption Procedures as defined in the Procedures Order, 

which Assumption Procedures are incorporated herein by reference and shall apply and be binding 

to any Supplemental Assigned Contract.  The pendency of a dispute relating to a particular 

Supplemental Assigned Contract shall not delay the assumption and assignment of any other 

Supplemental Assigned Contract or the Closing.  Any proposed cure amount to be included in the 

Supplemental Assumption and Assignment Notice or the resolution of any objection filed in 

connection therewith will be acceptable to the Purchaser and the form and substance of any filings 

or pleading filed by the Debtors in connection with the Assumption Procedures will be reasonably 

acceptable to the Purchaser. 
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4. Upon the effective date of the assignment of any Supplemental Assigned Contract, 

in accordance with sections 363 and 365 of the Bankruptcy Code, the Purchaser shall be fully and 

irrevocably vested in all right, title, and interest of each Supplemental Assigned Contract.  To the 

extent provided in the APA, the Debtors shall cooperate with, and take all actions reasonably 

requested by, the Purchaser to effectuate the foregoing. 

5. Each Supplemental Assigned Contract counterparty is deemed to have consented 

to the assumption and assignment of such Supplemental Assigned Contract, and the Purchaser 

shall be deemed to have demonstrated adequate assurance of future performance with respect to 

such Supplemental Assigned Contract pursuant to sections 365(b)(1)(C) and 365(f)(2)(B) of the 

Bankruptcy Code. 

6. Upon the Seller’s assignment of the Supplemental Assigned Contracts to the 

Purchaser under the provisions of this Order, the Canada Sale Order, and any additional orders of 

this Court, and the Debtors’ payment of any Cure Costs pursuant to the terms hereof or the APA, 

no default shall exist under any Supplemental Assigned Contract, and no counterparty to any 

Supplemental Assigned Contract shall be permitted (a) to declare under such Supplemental 

Assigned Contract or (b) to otherwise take action against the Debtors or the Purchaser as a result 

of any Debtors’ financial condition, bankruptcy, or failure to perform any of its obligations under 

the relevant Supplemental Assigned Contract.  Each non-debtor party to a Supplemental 

Assigned Contract hereby is also forever barred, estopped, and permanently enjoined from 

(i) asserting against the Debtors or the Purchaser, or the property of any of them, any default or 

Claim arising out of any indemnity obligation or warranties for acts or occurrences arising prior to 

or existing as of the Closing Date, or, against the Purchaser, any counterclaim, defense, setoff, or 
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any other Claim asserted or assertable against the Debtors and (ii) imposing or charging against 

the Purchaser or its affiliates any rent accelerations, assignment fees, increases, or any other fees 

as a result of the Seller’s assumption and assignment of the Supplemental Assigned Contracts to 

the Purchaser.  Any provision in any Supplemental Assigned Contract that purports to declare a 

breach, default, or termination as a result of a change of control of the Acquired Assets is hereby 

deemed unenforceable under section 365(f) of the Bankruptcy Code.  To the extent that any 

counterparty to a Supplemental Assigned Contract is notified of Cure Costs (or the absence 

thereof) and fails to object to such Cure Costs (or the absence thereof) with respect to a 

Supplemental Assigned Contract, such counterparty shall be deemed to have consented to such 

Cure Costs (or the absence thereof) and is deemed to have waived any right to assert or collect or 

enforce any Cure Costs that may arise or have arisen prior to or as of the Closing. 

7. On the effective date of the assignment of any Supplemental Assigned Contract, 

the Purchaser shall be deemed to be substituted for the applicable Debtors as a party to the 

applicable Supplemental Assigned Contracts and the applicable Debtors shall be relieved, pursuant 

to section 365(k) of the Bankruptcy Code, from any further liability under the Supplemental 

Assigned Contracts. 

8. All counterparties to the Supplemental Assigned Contracts shall cooperate and 

expeditiously execute and deliver, upon the reasonable requests of the Purchaser, and shall not 

charge the Debtors or the Purchaser for any instruments, applications, consents, or other 

documents that may be required or requested by any public authority or other party or entity to 

effectuate the applicable transfers in connection with the Canada Sale. 
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9. Notwithstanding anything to the contrary in this Canada Sale Order or the APA, a 

contract shall not be an Supplemental Assigned Contract hereunder and shall not be assigned to, 

or assumed by, Purchaser to the extent that such contract is rejected or terminated by the Debtors, 

or terminates or expires by its terms, on or prior to such time as it is to be assumed by Purchaser 

as a Supplemental Assigned Contract hereunder and is not continued or otherwise extended upon 

assumption. 

10. Notwithstanding the relief granted in this Order and any actions taken pursuant to 

such relief, nothing in this Order shall be deemed:  (a) an implication or admission as to the amount 

of, basis for, or validity of any particular claim against the Debtors under the Bankruptcy Code or 

other applicable nonbankruptcy law; (b) a waiver of the Debtors’ or any other party in interest’s 

rights to dispute any particular claim on any grounds; (c) a promise or requirement to pay any 

particular claim; (d) an implication, admission, or finding that any particular claim is an 

administrative expense claim, other priority claim or otherwise of a type specified or defined in 

this Order; (e) a request or authorization to reject any agreement, contract, or lease pursuant to 

section 365 of the Bankruptcy Code; (f) an admission by the Debtors as to the validity, priority, 

enforceability, or perfection of any lien on, security interest in, or other encumbrance on property 

of the Debtors’ estates; (g) a waiver or limitation of the Debtors’, or any other party in interest’s, 

claims, causes of action, or other rights under the Bankruptcy Code or any other applicable law; 

(h) a rejection of any agreement, contract, lease, program, or policy under section 365 of the 

Bankruptcy Code; (i) a concession by the Debtors that any liens (contractual, common law, 

statutory, or otherwise) that may be satisfied pursuant to the relief requested are valid, and the 

rights of all parties in interest are expressly reserved to contest the extent, validity, or perfection 
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or seek avoidance of all such liens; (j) a waiver of the obligation of any party in interest to file a 

proof of claim; or (k) otherwise affecting the Debtors’ rights under section 365 of the Bankruptcy 

Code to reject any executory contract or unexpired lease. 

11. The Debtors and the Purchaser are authorized to take all actions necessary to 

effectuate the relief granted pursuant to this Order in accordance with the Canada Sale Motion and 

the Procedures Order. 

12. To the extent this Order is inconsistent with any prior order or pleading filed in 

these chapter 11 cases related to the Canada Sale Motion, the terms of this Order shall govern. 
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Exhibit 1 
 

Supplemental Assigned Contracts 
 

Assumption 
Counterparty 

Description of 
Contract1 

Cure 
Amount Assignee 

Harbour Centre 
Complex Limited 

License to Occupy - dated 05 
/ 26 / 2005 $0 Cologix Canada, Inc. 

Harbour Centre 
Complex Limited 

Letter Agreement re: License 
to Occupy Agreement 

Renewal - dated 04 / 29 / 
2008 

$0 

Cologix Canada, Inc. 

Harbour Centre 
Complex Limited 

License to Occupy - dated 12 
/ 29 / 2009 $0 Cologix Canada, Inc. 

Harbour Centre 
Complex Limited 

Letter Agreement re: License 
to Occupy Agreement 

Renewal - dated 06 / 24 / 
2011 

$0 

Cologix Canada, Inc. 

Harbour Centre 
Complex Limited 

Letter Agreement re: License 
to Occupy Agreement 

Renewal - dated 04 / 19 / 
2013 

$0 

Cologix Canada, Inc. 

Harbour Centre 
Complex Limited 

Letter Agreement re: License 
to Occupy Renewal - dated 

04 / 19 / 2013 
$0 

Cologix Canada, Inc. 

Harbour Centre 
Complex Limited 

Letter Agreement re: License 
to Occupy Renewal - dated 

02 / 17 / 2017 
$0 

Cologix Canada, Inc. 

Harbour Centre 
Complex Limited 

License to Occupy (Cyxtera 
C31) - dated 04 / 01 / 2019 $0 Cologix Canada, Inc. 

Harbour Centre 
Complex Limited 

Letter Agreement re: License 
to Occupy Renewal - dated 

09 / 13 / 2019 
$0 

Cologix Canada, Inc. 

Harbour Centre 
Complex Limited 

Emergency Power Request 
and Release Form – MMR6A  $0 Cologix Canada, Inc. 

Harbour Centre 
Complex Limited 

Emergency Power Request 
and Release Form – MMR 6B $0 Cologix Canada, Inc. 

Polaris Realty 
(Canada) Limited 

Letter Agreement re: License 
to Occupy (C - 31) Renewal - 

dated 05 / 01 / 2023 
$0 

Cologix Canada, Inc. 

 

 
1  The inclusion of a Supplemental Assigned Contract on this list does not constitute an admission as to the executory 

or non-executory nature of the Supplemental Assigned Contract, or as to the existence or validity of any claims 
held by the counterparty or counterparties to such Supplemental Assigned Contract. 
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Form of Closing Certificate 

 

COURT FILE NUMBER 2301-07385 Clerk’s Stamp 

  

COURT COURT OF KING’S BENCH OF 

ALBERTA 

  

JUDICIAL CENTRE Calgary 

 

 
IN THE MATTER OF THE COMPANIES’ CREDITORS 

ARRANGEMENT ACT, RSC 1985, c C-36, as amended 

AND IN THE MATTER OF CYXTERA TECHNOLOGIES, INC., 

CYXTERA CANADA, LLC, CYXTERA COMMUNICATIONS 

CANADA, ULC and CYXTERA CANADA TRS, ULC 

 

APPLICANTS CYXTERA TECHNOLOGIES, INC., CYXTERA CANADA, LLC, 

CYXTERA COMMUNICATIONS CANADA, ULC AND 

CYXTERA CANADA TRS, ULC 

   

DOCUMENT CLOSING CERTIFICATE 

 

 

ADDRESS FOR SERVICE AND 

CONTACT INFORMATION OF 

PARTY FILING THIS 

DOCUMENT 

 

 

RECITALS 

1. Cyxtera Technologies, Inc. (“CTI”), in its capacity as foreign representative (in such capacity, 

the “Foreign Representative”) of Cyxtera Canada LLC (“Cyxtera LLC”), Cyxtera Communications 

Canada, ULC (“Communications ULC”) and Cyxtera Canada TRS, ULC (together with Cyxtera LLC 

and Communications ULC, the “Canadian Debtors”) commenced cases (the “Chapter 11 Cases”) 

under chapter 11 of title 11 of the United States Bankruptcy Code (the “US Bankruptcy Code”) before 

the United States Bankruptcy Court for the District of New Jersey (the “US Bankruptcy Court”) on 

June 4, 2023. 

2. On June 7, 2023, the Honourable Mr. Justice B. Nixon of the Court of King’s Bench of Alberta, 

Judicial District of Calgary (the “Court”) pronounced the following Orders under Part IV of the 

Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the “CCAA”): (a) an Order 

(the “Recognition Order”), inter alia, (i) recognizing Cyxtera Technologies Inc.  as foreign 

representative of the Debtors for the purposes of s. 45(1) of the CCAA and the Chapter 11 Cases as 



foreign proceedings, (ii) recognizing each of the Canadian Debtor’s main interest is in the United States 

of America and Chapter 11 Cases are foreign main proceedings for the purposes of s. 45(1) of the CCAA; 

and (b) an Order, inter alia, appointing Alvarez and Marsal Canada Inc. as an information officer of this 

Court in these recognition proceedings.  

3. Pursuant to an asset purchase agreement dated as of October 30, 2023 (the “Cologix APA”) by 

and among Cologix Canada, Inc. (“Cologix”) and Communications ULC, Communications ULC agreed 

to sell and Cologix agreed to purchase the Acquired Assets (the “Cologix Transaction”).  Capitalized 

terms not otherwise defined in this Closing Certificate have the meanings given to them in the Cologix 

APA. 

4. On November 21, 2023, the Honourable Mr. Justice B. Nixon of the Court pronounced an Order 

(the “Cologix Recognition Order”) (a) recognizing and giving effect in Canada to an Order of the US 

Bankruptcy Court (i) authorizing Communications ULC to enter into and perform its obligations under 

the Cologix APA, (ii) approving the sale of the Acquired Assets, free and clear of all Encumbrances 

other than Permitted Encumbrances, (iii) approving the assumption and assignment of the Assigned 

Contracts and Acquired Leases (collectively the “Agreements”), and (iv) granting related relief (the 

“Canada Sale Order”); and (b) (i) vesting the Acquired Assets in Cologix on the terms set out therein, 

(ii) assigning the Agreements to Cologix; and (c) providing the additional relief described herein. 

5. On November 21, 2023, the Honourable Mr. Justice B. Nixon of the Court also pronounced an 

Order (the “Confirmation Recognition Order”) recognizing an Order of the US Bankruptcy Court (the 

“Confirmation Order”) which among other things approved the asset purchase agreement dated as of 

October 31, 2023 by and among Phoenix Data Center Holdings LLC as purchaser (“Phoenix”), CTI, the 

Canadian Debtors and their affiliated corporations as sellers (the “Brookfield APA”).  

6. Under the Brookfield APA, the Acquired Assets (as defined in the Brookfield APA) purchased 

by Phoenix (the “Brookfield Acquired Assets”) include the Acquired Assets under the Cologix APA 

and the Assigned Contracts (as defined in the Brookfield APA) include the Cologix APA.  Unser section 

2.1(c) of the Brookfield APA, if the Cologix Transaction is consummated before the closing under the 

Brookfield APA (the “Brookfield Transaction Closing”), or prior to the date that is ninety (90) days 

following the Brookfield Transaction Closing (the “Specified Date”), then the Acquired Assets under 

the Cologix APA shall be deemed to be Excluded Assets (as defined in the Brookfield APA) and the 

Cologix APA shall be deemed to be an Excluded Contract (as defined in the Brookfield APA).  



7. Under paragraph 5 of the Cologix Recognition Order, the Chief Restructuring Officer (“CRO”) 

or Deputy Chief Restructuring Officer (“DCRO”) of Communications ULC is authorized and directed 

to deliver to Cologix and Phoenix, file with the Court and serve a copy of this Closing Certificate on the 

service list maintained by the Foreign Representative and the Canadian Debtors in these recognition 

proceedings (the “Service List”) confirming that other than the vesting and conveyance of the Acquired 

Assets and the assignment and transfers of the Agreements becoming effective in accordance with the 

Cologix Recognition Order (the “Vesting Conditions”): 

(a) the conditions precedent in the Cologix APA have been satisfied or waived in accordance 

with the Cologix APA before Brookfield Transaction Closing; or alternatively, 

(b) have not been satisfied or waived in accordance with the Cologix APA before the 

Brookfield Transaction Closing but have been satisfied or waived prior to Specified Date; 

or further alternatively,  

(c) have not been satisfied or waived by the Specified Date. 

8. Under paragraph 6 of the Cologix Recognition Order, if the conditions precedent in the Cologix 

APA, other than the Vesting Conditions, have been satisfied or waived in accordance with the Cologix 

APA before the Brookfield Transaction Closing, the CRO or DCRO of Communications ULC is 

authorized and directed to (i) strike out paragraphs B and C of the certifications in this Closing 

Certificate, (ii) deliver this Closing Certificate to Cologix and Phoenix, whereupon the Acquired Assets 

shall vest in Cologix in accordance with the Cologix Recognition Order, and (iii) file with the Court and 

serve on the Service List this Closing Certificate confirming the completion of the closing of the Cologix 

Transaction before the Brookfield Transaction Closing. 

9. In the alternative, under paragraph 7 of the Cologix Recognition Order, if the conditions 

precedent in the Cologix APA, other than the Vesting Conditions, have not been satisfied or waived in 

accordance with the Cologix APA before the Brookfield Transaction Closing but have been satisfied or 

waived by the Specified Date, the CRO or DCRO of Communications ULC is authorized and directed 

to (i) strike out paragraphs A and C of the certifications in this Closing Certificate, (ii) deliver this 

Closing Certificate to Cologix and Phoenix, whereupon the Acquired Assets shall vest in Cologix in 

accordance with the Cologix Recognition Order, and (iii) file this Closing Certificate with the Court and 

serve it on the Service List confirming the completion of the closing of the Cologix Transaction by the 

Specified Date.  



10. In the further alternative, under paragraph 8 of the Cologix Recognition Order, if the conditions 

precedent in the Cologix APA, other than the Vesting Condition, have not been satisfied or waived in 

accordance with the Cologix APA by the Specified Date, the CRO or DCRO of Communications ULC 

is authorized and directed to (i) strike out paragraphs A and B of the certifications in this Closing 

Certificate, (ii) deliver this Closing Certificate to Cologix and Phoenix resulting in the Acquired Assets 

being retained by Phoenix pursuant to the Brookfield APA, and paragraphs 9 and 11 to 21 of the Cologix 

Recognition Order ceasing to be of any force or effect, and (iii) file this Closing Certificate with the 

Court and serve it on the Service List confirming the non-completion of the closing of the Cologix 

Transaction by the Specified Date. 

27. Unless otherwise indicated herein, capitalized terms have the meanings set out in the Cologix 

APA. 

  



THE [CRO] / [DCRO] OF COMMUNICATIONS ULC CERTIFIES THE FOLLOWING: 

A. The conditions precedent in the Cologix APA, other than the Vesting Conditions, have been 

satisfied or waived in accordance with the Cologix APA before the Brookfield Transaction Closing.  

B. The conditions precedent in the Cologix APA have not been satisfied or waived in accordance 

with the terms and conditions of the Cologix APA by the Brookfield Transaction Closing but, other than 

the Vesting Conditions, have been satisfied or waived by the Specified Date. 

C. The conditions precedent in the Cologix APA, other than the Vesting Conditions, have not been 

satisfied or waived in accordance with the terms and conditions of the Cologix APA by the Specified 

Date. 

This Certificate was delivered by the [CRO / DCRO] of Communications ULC at [Time] on 

[Date].  

______________________________ 

Name: 

Title: 

 

  



Schedule “4” 

Encumbrances 

 

(a) Personal Property Registration for Cyxtera Communications Canada, ULC 

 

(i) British Columbia Personal Property Registrations 

Registration No. 

(and amendments) 

529466P 

Registration Type PPSA Security Agreement 

Registration Date May 11, 2023 

Expiry May 11, 2028 

Debtors Cyxtera Communications Canada, ULC 

Secured Party Citibank, N.A., As Agent 

Collateral: Serial 

Number Goods 

None. 

Collateral: General All present and after-acquired personal property of the Debtor 

 

Registration No. 

(and amendments) 

529469P 

Registration Type PPSA Security Agreement 

Registration Date May 11, 2023 

Expiry May 11, 2028 

Debtors Cyxtera Communications Canada, ULC 

Secured Party Wilmington Savings Fund Society, FSB, As Collateral Agent 

Collateral: Serial 

Number Goods 

None. 

Collateral: General All present and after-acquired personal property of the Debtor 

 

 

Registration No. 

(and amendments) 

576771P 

Registration Type PPSA Security Agreement 

Registration Date June 2, 2023 

Expiry June 2, 2028 

Debtors Cyxtera Communications Canada, ULC 

Secured Party Wilmington Savings Fund Society, FSB, As Collateral Agent 

Collateral: Serial 

Number Goods 

None. 



Collateral: General All present and after-acquired personal property of the Debtor 

 

(ii) Quebec Personal and Movable Real Rights Registrations 

Registration No. 

(and amendments) 

23­0742477­0001 

Registration Type Conventional Movable Hypothec Without Delivery in the amount of $400 

000 000, with interest at the rate of 25% 

Registration Date June 26, 2023 

Expiry June 22, 2033 

Debtors Cyxtera Communications Canada, ULC 

Secured Party Wilmington Savings Fund Society, FSB, As Collateral Agent 

Collateral: Serial 

Number Goods 

None. 

Collateral: General L'universalité des biens meubles du Constituant, corporels et  incorporels, 

présents et à venir, de quelque nature qu'ils soient et où  qu'ils puissent être 

situés. 

Définitions: 

"Acte" signifie l'acte d'hypothèque mentionné à la section "Référence à l'acte 

constitutif"; 

"Constituant" désigne CYXTERA COMMUNICATIONS CANADA, ULC, 

et comprend tout successeur ou cessionnaire autorisé de celle­ci;  

"Titulaire" désigne WILMINGTON SAVINGS FUND SOCIETY, FSB, en 

sa qualité de fondé de pouvoir au sens de l'article 2692 du Code Civil du 

Québec, et comprend tout successeur ou cessionnaire de celle­ci en cette 

capacité; 

 

Registration No. 

(and amendments) 

23­0553920­0001 

Registration Type Conventional Movable Hypothec Without Delivery in the amount of $100 

000 000, with interest at the rate of 25% 

Registration Date May 12, 2023 

Expiry May 12, 2033 

Debtors Cyxtera Communications Canada, ULC 

Secured Party Wilmington Savings Fund Society, FSB 

Collateral: Serial 

Number Goods 

None. 

Collateral: General L'universalité des biens meubles du Constituant, corporels et incorporels, 

présents et à venir, de quelque nature qu'ils soient et où qu'ils puissent être 

situés. 



Définitions: 

"Acte" signifie l'acte d'hypothèque mentionné à la section "Référence à l'acte 

constitutif"; 

"Constituant" désigne CYXTERA COMMUNICATIONS CANADA, ULC, 

et comprend tout successeur ou cessionnaire autorisé de celle­ci;  

"Titulaire" désigne WILMINGTON SAVINGS FUND SOCIETY, FSB, en 

sa qualité de fondé de pouvoir au sens de l'article 2692 du Code Civil du 

Québec, et comprend tout successeur ou cessionnaire de celle­ci en cette 

capacité; 

 

Registration No. 

(and amendments) 

23­0552626­0001 

Registration Type Conventional Movable Hypothec Without Delivery in the amount of 

$ 2 000 000 000, with interest at the rate of 25% 

Registration Date May 11, 2023 

Expiry May 11, 2033 

Debtors Cyxtera Communications Canada, ULC 

Secured Party CITIBANK, N.A. 

Collateral: Serial 

Number Goods 

None. 

Collateral: 

General 

L'universalité des biens meubles du Constituant, corporels et 

incorporels, présents et à venir, de quelque nature qu'ils soient et où 

qu'ils puissent être situés.  

Définitions: 

« Constituant » désigne Cyxtera Communications Canada, ULC, et 

comprendtout successeur ou cessionnaire autorisé de celle­ci;  

« Titulaire » désigne Citibank, N.A., en sa qualité de fondé de 

pouvoirau sens de l'article 2692 du Code Civil du Québec, et 

comprend tout successeur ou cessionnaire de celle­ci en cette capacité. 

 

  



 

 

Schedule “5” 

Permitted Encumbrances 

 

1. NIL 

  



Schedule “6” 

Quebec Discharge Order 

 

COURT FILE NUMBER 2301-07385 Clerk’s 

Stamp   

COURT COURT OF KING’S BENCH OF ALBERTA 

  

JUDICIAL CENTRE Calgary 

 

 
IN THE MATTER OF THE COMPANIES’ CREDITORS 

ARRANGEMENT ACT, RSC 1985, c C-36, as amended 

AND IN THE MATTER OF CYXTERA TECHNOLOGIES, 

INC., CYXTERA CANADA, LLC, CYXTERA 

COMMUNICATIONS CANADA, ULC and CYXTERA 

CANADA TRS, ULC 

 

APPLICANTS CYXTERA TECHNOLOGIES, INC., CYXTERA CANADA, 

LLC, CYXTERA COMMUNICATIONS CANADA, ULC 

AND CYXTERA CANADA TRS, ULC 

   

DOCUMENT QUEBEC DISCHARGE ORDER  

 

[Schedule 6 of the Cologix Recognition Order 

(as such term is defined below)] 

 

 

ADDRESS FOR SERVICE 

AND CONTACT 

INFORMATION OF 

PARTY FILING THIS 

DOCUMENT 

Gowling WLG (Canada) LLP 

1600, 421 – 7th Avenue S.W. 

Calgary, AB  T2P 4K9 

Telephone (403) 298-1946 

File No. A171290 

Attention: Tom Cumming/Sam Gabor/Stephen Kroeger 

 

DATE ON WHICH ORDER WAS PRONOUNCED:  November 21, 2023 

LOCATION WHERE ORDER WAS PRONOUNCED: Calgary, Alberta 

NAME OF JUSTICE WHO MADE THIS ORDER:    The Honourable Justice Nixon 

UPON THE APPLICATION by Cyxtera Technologies, Inc. (“CTI”), in its capacity as foreign 

representative (in such capacity, the “Foreign Representative”) of Cyxtera Canada LLC (“Cyxtera 

LLC”), Cyxtera Communications Canada, ULC (“Communications ULC”) and Cyxtera Canada TRS, 

ULC  (together with Cyxtera LLC and Communications ULC, the “Canadian Debtors”) in their cases 

(the “Chapter 11 Cases”) under chapter 11 of title 11 of the United States Bankruptcy Code (the “US 

Bankruptcy Code”) before the United States Bankruptcy Court for the District of New Jersey (the “US 



Bankruptcy Court”) under Part IV of the Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-

36, as amended (the “CCAA”) for the “Cologix Recognition Order”:  

IT IS HEREBY DECLARED THAT: 

[1] SEEING the issuance of the Cologix Recognition Order dated November 21, 2023, approving 

the Cologix Transaction described therein (the “Transaction”); 

[2] SEEING the necessity to strike and discharge certain encumbrances published at the Quebec 

Personal and Movable Real Rights Registrar (“PMRRR”), as part of the Transaction,  in 

connection with the Canadian Assets described in the Cologix Recognition Order, as such 

registrations are described at Schedule “I” hereto; 

[3] SEEING that it is appropriate to issue an order approving and ordering the following 

discharges: 

WHEREFORE, THE COURT: 

[4] ORDERS that, unless otherwise indicated or defined herein, capitalized terms used in this Order 

shall have the meanings given to them in the Cologix Recognition Order; 

[5] ORDERS that upon closing of the Transaction and the issuance of the applicable certificate, as 

the case may be, issued by the Chief Restructuring Office or the Deputy Chief restricting Officer 

in the form of the Closing Certificate attached to the Cologix Recognition Order and to be 

attached hereto as Schedule “II” (the “Certificate”);  

[6] ORDERS the Quebec PMRRR to strike and discharge the registrations described in Schedule 

“A” attached hereto, upon presentation of the required forms with a true copy of this order and 

the Certificate and upon payment of the prescribed fees;  

[7] DECLARES that this Order shall have full force and effect in all provinces and territories in 

Canada; 

[8] DECLARES that each of the Canadian Debtors, the Foreign Representative and the 

Information Officer shall be at liberty to apply for further advice, assistance and direction as 

may be necessary in order to give full force and effect to the terms of this Order; 



[9] REQUESTS the aid and recognition of any court, tribunal, regulatory or administrative body 

having jurisdiction in Canada or globally, to give effect to this Order and to assist the Canadian 

Debtors, the Foreign Representative, the Information Officer, and their respective agents in 

carrying out the terms of this Order.  All courts, tribunals, regulatory and administrative bodies 

are hereby respectfully requested to make such orders and to provide such assistance to the 

Canadian Debtors, the Foreign Representative, and the Information Officer, the latter as an 

officer of this Court, as may be necessary or desirable to give effect to this Order, or to assist 

the Canadian Debtors, the Foreign Representative, and the Information Officer and their 

respective agents in carrying out the terms of this Order. of any court or administrative body 

in any province or territory of Canada and any Canadian federal court or administrative body 

and any federal or state court or administrative body in the United States of America and any 

court or administrative body elsewhere, to act in aid of and to be complementary to this Court 

in carrying out the terms of the Order; 

[10]  ORDERS the provisional execution of the present Order notwithstanding any appeal and 

without the requirement to provide any security or provision for costs whatsoever; 

THE WHOLE WITHOUT COSTS. 

 

     _______________________________________________ 

Justice of the Court of King’s Bench of Alberta 

  



Schedule “I” 

Registrations to be discharged at the Quebec Personal and Movable Real Rights Registrar 

 

Registration No. 

(and amendments) 
23­0742477­0001 

Registration Type Conventional Movable Hypothec Without Delivery in the amount of 

$ 400 000 000, with interest at the rate of 25% 

Registration Date June 26, 2023 

Expiry June 22, 2033 

Debtors Cyxtera Communications Canada, ULC 

Secured Party Wilmington Savings Fund Society, FSB, As Collateral Agent 

Collateral: Serial 

Number Goods 

None. 

Collateral: 

General 

L'universalité des biens meubles du Constituant, corporels et  

incorporels, présents et à venir, de quelque nature qu'ils soient et où  

qu'ils puissent être situés. 

Définitions: 

"Acte" signifie l'acte d'hypothèque mentionné à la section "Référence à 

l'acte constitutif"; 

"Constituant" désigne CYXTERA COMMUNICATIONS CANADA, 

ULC, et comprend tout successeur ou cessionnaire autorisé de celle­ci;  

"Titulaire" désigne WILMINGTON SAVINGS FUND SOCIETY, 

FSB, en sa qualité de fondé de pouvoir au sens de l'article 2692 du 

Code Civil du Québec, et comprend tout successeur ou cessionnaire de 

celle­ci en cette capacité; 

 

Registration No. 

(and amendments) 

23­0553920­0001 

Registration Type Conventional Movable Hypothec Without Delivery in the amount of $ 100 

000 000, with interest at the rate of 25% 

Registration Date May 12, 2023 

Expiry May 12, 2033 

Debtors Cyxtera Communications Canada, ULC 

Secured Party Wilmington Savings Fund Society, FSB 

Collateral: Serial 

Number Goods 

None. 



Collateral: General L'universalité des biens meubles du Constituant, corporels et incorporels, 

présents et à venir, de quelque nature qu'ils soient et où qu'ils puissent être 

situés. 

Définitions: 

"Acte" signifie l'acte d'hypothèque mentionné à la section "Référence à l'acte 

constitutif"; 

"Constituant" désigne CYXTERA COMMUNICATIONS CANADA, ULC, 

et comprend tout successeur ou cessionnaire autorisé de celle­ci;  

"Titulaire" désigne WILMINGTON SAVINGS FUND SOCIETY, FSB, en 

sa qualité de fondé de pouvoir au sens de l'article 2692 du Code Civil du 

Québec, et comprend tout successeur ou cessionnaire de celle­ci en cette 

capacité; 

 

Registration No. 

(and amendments) 

23­0552626­0001 

Registration Type Conventional Movable Hypothec Without Delivery in the amount of $ 2 000 

000 000, with interest at the rate of 25% 

Registration Date May 11, 2023 

Expiry May 11, 2033 

Debtors Cyxtera Communications Canada, ULC 

Secured Party Citibank, N.A. 

Collateral: Serial 

Number Goods 

None. 

Collateral: General L'universalité des biens meubles du Constituant, corporels et incorporels, 

présents et à venir, de quelque nature qu'ils soient et où qu'ils puissent être 

situés.  

Définitions: 

« Constituant » désigne Cyxtera Communications Canada, ULC, et 

comprendtout successeur ou cessionnaire autorisé de celle­ci;  

« Titulaire » désigne Citibank, N.A., en sa qualité de fondé de pouvoirau 

sens de l'article 2692 du Code Civil du Québec, et comprend tout successeur 

ou cessionnaire de celle­ci en cette capacité. 

 

 



Schedule “II” 

Form of Closing Certificate 

COURT FILE NUMBER 2301-07385 Clerk’s Stamp 

  

COURT COURT OF KING’S BENCH OF 

ALBERTA 

  

JUDICIAL CENTRE Calgary 

 

 
IN THE MATTER OF THE COMPANIES’ CREDITORS 

ARRANGEMENT ACT, RSC 1985, c C-36, as amended 

AND IN THE MATTER OF CYXTERA TECHNOLOGIES, INC., 

CYXTERA CANADA, LLC, CYXTERA COMMUNICATIONS 

CANADA, ULC and CYXTERA CANADA TRS, ULC 

 

APPLICANTS CYXTERA TECHNOLOGIES, INC., CYXTERA CANADA, LLC, 

CYXTERA COMMUNICATIONS CANADA, ULC AND 

CYXTERA CANADA TRS, ULC 

   

DOCUMENT CLOSING CERTIFICATE 

 

 

ADDRESS FOR SERVICE AND 

CONTACT INFORMATION OF 

PARTY FILING THIS 

DOCUMENT 

 

 

RECITALS 

1. Cyxtera Technologies, Inc. (“CTI”), in its capacity as foreign representative (in such capacity, 

the “Foreign Representative”) of Cyxtera Canada LLC (“Cyxtera LLC”), Cyxtera Communications 

Canada, ULC (“Communications ULC”) and Cyxtera Canada TRS, ULC (together with Cyxtera LLC 

and Communications ULC, the “Canadian Debtors”) commenced cases (the “Chapter 11 Cases”) 

under chapter 11 of title 11 of the United States Bankruptcy Code (the “US Bankruptcy Code”) before 

the United States Bankruptcy Court for the District of New Jersey (the “US Bankruptcy Court”) on 

June 4, 2023. 

2. On June 7, 2023, the Honourable Mr. Justice B. Nixon of the Court of King’s Bench of Alberta, 

Judicial District of Calgary (the “Court”) pronounced the following Orders under Part IV of the 

Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the “CCAA”): (a) an Order 

(the “Recognition Order”), inter alia, (i) recognizing Cyxtera Technologies Inc.  as foreign 

representative of the Debtors for the purposes of s. 45(1) of the CCAA and the Chapter 11 Cases as 



foreign proceedings, (ii) recognizing each of the Canadian Debtor’s main interest is in the United States 

of America and Chapter 11 Cases are foreign main proceedings for the purposes of s. 45(1) of the CCAA; 

and (b) an Order, inter alia, appointing Alvarez and Marsal Canada Inc. as an information officer of this 

Court in these recognition proceedings.  

3. Pursuant to an asset purchase agreement dated as of October 30, 2023 (the “Cologix APA”) by 

and among Cologix Canada, Inc. (“Cologix”) and Communications ULC, Communications ULC agreed 

to sell and Cologix agreed to purchase the Acquired Assets (the “Cologix Transaction”).  Capitalized 

terms not otherwise defined in this Closing Certificate have the meanings given to them in the Cologix 

APA. 

4. On November 21, 2023, the Honourable Mr. Justice B. Nixon of the Court pronounced an Order 

(the “Cologix Recognition Order”) (a) recognizing and giving effect in Canada to an Order of the US 

Bankruptcy Court (i) authorizing Communications ULC to enter into and perform its obligations under 

the Cologix APA, (ii) approving the sale of the Acquired Assets, free and clear of all Encumbrances 

other than Permitted Encumbrances, (iii) approving the assumption and assignment of the Assigned 

Contracts and Acquired Leases (collectively the “Agreements”), and (iv) granting related relief (the 

“Canada Sale Order”); and (b) (i) vesting the Acquired Assets in Cologix on the terms set out therein, 

(ii) assigning the Agreements to Cologix; and (c) providing the additional relief described herein. 

5. On November 21, 2023, the Honourable Mr. Justice B. Nixon of the Court also pronounced an 

Order (the “Confirmation Recognition Order”) recognizing an Order of the US Bankruptcy Court (the 

“Confirmation Order”) which among other things approved the asset purchase agreement dated as of 

October 31, 2023 by and among Phoenix Data Center Holdings LLC as purchaser (“Phoenix”), CTI, the 

Canadian Debtors and their affiliated corporations as sellers (the “Brookfield APA”).  

6. Under the Brookfield APA, the Acquired Assets (as defined in the Brookfield APA) purchased 

by Phoenix (the “Brookfield Acquired Assets”) include the Acquired Assets under the Cologix APA 

and the Assigned Contracts (as defined in the Brookfield APA) include the Cologix APA.  Unser section 

2.1(c) of the Brookfield APA, if the Cologix Transaction is consummated before the closing under the 

Brookfield APA (the “Brookfield Transaction Closing”), or prior to the date that is ninety (90) days 

following the Brookfield Transaction Closing (the “Specified Date”), then the Acquired Assets under 

the Cologix APA shall be deemed to be Excluded Assets (as defined in the Brookfield APA) and the 

Cologix APA shall be deemed to be an Excluded Contract (as defined in the Brookfield APA).  



7. Under paragraph 5 of the Cologix Recognition Order, the Chief Restructuring Officer (“CRO”) 

or Deputy Chief Restructuring Officer (“DCRO”) of Communications ULC is authorized and directed 

to deliver to Cologix and Phoenix, file with the Court and serve a copy of this Closing Certificate on the 

service list maintained by the Foreign Representative and the Canadian Debtors in these recognition 

proceedings (the “Service List”) confirming that other than the vesting and conveyance of the Acquired 

Assets and the assignment and transfers of the Agreements becoming effective in accordance with the 

Cologix Recognition Order (the “Vesting Conditions”): 

(a) the conditions precedent in the Cologix APA have been satisfied or waived in accordance 

with the Cologix APA before Brookfield Transaction Closing; or alternatively, 

(b) have not been satisfied or waived in accordance with the Cologix APA before the 

Brookfield Transaction Closing but have been satisfied or waived prior to Specified Date; 

or further alternatively,  

(c) have not been satisfied or waived by the Specified Date. 

8. Under paragraph 6 of the Cologix Recognition Order, if the conditions precedent in the Cologix 

APA, other than the Vesting Conditions, have been satisfied or waived in accordance with the Cologix 

APA before the Brookfield Transaction Closing, the CRO or DCRO of Communications ULC is 

authorized and directed to (i) strike out paragraphs B and C of the certifications in this Closing 

Certificate, (ii) deliver this Closing Certificate to Cologix and Phoenix, whereupon the Acquired Assets 

shall vest in Cologix in accordance with the Cologix Recognition Order, and (iii) file with the Court and 

serve on the Service List this Closing Certificate confirming the completion of the closing of the Cologix 

Transaction before the Brookfield Transaction Closing. 

9. In the alternative, under paragraph 7 of the Cologix Recognition Order, if the conditions 

precedent in the Cologix APA, other than the Vesting Conditions, have not been satisfied or waived in 

accordance with the Cologix APA before the Brookfield Transaction Closing but have been satisfied or 

waived by the Specified Date, the CRO or DCRO of Communications ULC is authorized and directed 

to (i) strike out paragraphs A and C of the certifications in this Closing Certificate, (ii) deliver this 

Closing Certificate to Cologix and Phoenix, whereupon the Acquired Assets shall vest in Cologix in 

accordance with the Cologix Recognition Order, and (iii) file this Closing Certificate with the Court and 

serve it on the Service List confirming the completion of the closing of the Cologix Transaction by the 

Specified Date.  



10. In the further alternative, under paragraph 8 of the Cologix Recognition Order, if the conditions 

precedent in the Cologix APA, other than the Vesting Condition, have not been satisfied or waived in 

accordance with the Cologix APA by the Specified Date, the CRO or DCRO of Communications ULC 

is authorized and directed to (i) strike out paragraphs A and B of the certifications in this Closing 

Certificate, (ii) deliver this Closing Certificate to Cologix and Phoenix resulting in the Acquired Assets 

being retained by Phoenix pursuant to the Brookfield APA, and paragraphs 9 and 11 to 21 of the Cologix 

Recognition Order ceasing to be of any force or effect, and (iii) file this Closing Certificate with the 

Court and serve it on the Service List confirming the non-completion of the closing of the Cologix 

Transaction by the Specified Date. 

11. Unless otherwise indicated herein, capitalized terms have the meanings set out in the Cologix 

APA. 

THE [CRO] / [DCRO] OF COMMUNICATIONS ULC CERTIFIES THE FOLLOWING: 

A. The conditions precedent in the Cologix APA, other than the Vesting Conditions, have been 

satisfied or waived in accordance with the Cologix APA before the Brookfield Transaction Closing. 

B. The conditions precedent in the Cologix APA have not been satisfied or waived in accordance 

with the terms and conditions of the Cologix APA by the Brookfield Transaction Closing but, other than 

the Vesting Conditions, have been satisfied or waived by the Specified Date. 

C. The conditions precedent in the Cologix APA, other than the Vesting Conditions, have not been 

satisfied or waived in accordance with the terms and conditions of the Cologix APA by the Specified 

Date. 

This Certificate was delivered by the [CRO / DCRO] of Communications ULC at [Time] on 

[Date].  

______________________________ 

Name: 

Title: 

 

 

 
 




