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AFFIDAVIT OF JERRAD BLANCHARD 

Sworn October 20, 2020 

I, Jerrad Blanchard, of the City of Calgary, in the Province of Alberta, MAKE OATH AND 

SAY THAT: 

A. INTRODUCTION  

1. I am the Chief Financial Officer of Northern Silica Corporation (“NSC”), Custom Bulk 

Services Inc. (“Custom Bulk”), Heemskirk Canada Limited (“Heemskirk Canada”), 

Heemskirk Canada Holdings Limited (“Heemskirk Holdings”) and HCA Mountain 

Minerals (Moberly) Limited (“HCA Moberly”, and collectively with Heemskirk Mining 

Pty. Ltd., the “NSC Companies”). 

2. The background to this proceeding and the business of the NSC Companies is described in 

detail in the affidavit of Martin Boland, sworn June 26, 2020 (the “Boland Affidavit”). A 

copy of the Boland Affidavit without exhibits is attached as Exhibit “A”. 

3. I swear this affidavit further to my affidavit sworn in the within action on September 4, 

2020 (the “APA Approval Affidavit”). A copy of the APA Approval Affidavit, without 

exhibits, is attached as Exhibit “B”. 

4. I am authorized to swear this affidavit on behalf of the NSC Companies and have personal 

knowledge of the facts hereinafter deposed except where such facts are stated to be on 

information and belief, and in such cases, I verily believe them to be true. 

5. In preparing this affidavit, I have consulted with legal advisors of the NSC Companies and 

other members of NSC’s management team.  

6. Capitalized terms not otherwise defined herein shall have the meaning given to them in the 

Approval and Vesting Order granted on September 11, 2020 (the “Approval and Vesting 

Order”). 
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7. This affidavit is sworn in support of an application by the NSC Companies pursuant to the 

Companies’ Creditors Arrangement Act, RSC 1985, c C-36, as amended (the “CCAA”) 

for an order substantially in the form attached as Schedule “A” (the “New Facility 

Approval Order”) to the application filed concurrently with this affidavit, granting certain 

relief, including: 

(a) authorizing and empowering HCA Moberly to obtain and borrow under a credit 

facility pursuant to the New Facility Agreement (as defined below) among HCA 

Moberly as borrower and QMetco Limited (“QMetco”) as lender in order to repay 

HCA Moberly’s indebtedness outstanding to QMetco in the amount of 

CAD$15,500,000.00 (the “New Loan Amount”) under the Existing Facility 

Agreement (as defined below); 

(b) ordering that borrowings under the credit facility granted pursuant to the New 

Facility Agreement shall: 

(i) not exceed the New Loan Amount;  

(ii) notwithstanding the date of execution of the New Facility Agreement or the 

date of any advance, not constitute a post-filing obligation of HCA 

Moberly; and 

(iii) have the same priority as the borrowings under the credit facility under the 

Existing Facility Agreement; 

(c) authorizing and empowering HCA Moberly to execute and deliver the New Facility 

Agreement and such credit agreements and other definitive documents 

(collectively, the “Definitive Documents”) as are contemplated by the New Facility 

Agreement or as may be reasonably required by QMetco pursuant to the terms 

thereof,  

(d) authorizing and directing HCA Moberly to pay and perform all of its indebtedness, 

interest, fees, liabilities, and obligations to QMetco under and pursuant to the New 
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Facility Agreement and the Definitive Documents as and when the same become 

due and are to be performed; 

(e) ordering that the New Facility Agreement and the Definitive Documents shall be 

binding on any trustee in bankruptcy that may be appointed in respect of HCA 

Moberly and shall not be void or voidable by creditors of HCA Moberly; 

(f) varying the Approval and Vesting Order by amending the parcel identifier number 

in paragraph 9(b)(i) of the Approval and Vesting Order from 029-224-851 to 029-

224-861; and 

(a) such further relief as this Court deems just. 

B. OVERVIEW OF THE CCAA PROCEEDINGS 

8. On June 30, 2020, QMetco and Taurus Resources No. 2 B.V.  (“Taurus”) applied for and 

were granted an initial order in respect of the NSC Companies, which initial order was 

amended and restated on July 10, 2020 (together, the “Initial Order”). 

9. QMetco and Taurus (together, the “Secured Lenders”) applied for relief under the CCAA 

in their capacity as secured lenders of certain of the Debtors. HCA Moberly is indebted to 

QMetco pursuant to the HCA Mountain Minerals (Moberly) Limited – Secured Working 

Capital Facility Agreement dated December 6, 2019 between HCA Moberly as borrower 

and QMetco as lender (the “Existing Facility Agreement”). 

10. On July 10, 2020, the NSC Companies applied for and were granted an amended and 

restated initial order (the “Initial Order”) that, inter alia, approved an interim financing 

agreement with Vitreo Minerals Ltd. (the “Vitreo”), an affiliate of the Secured Lenders, 

and granted an Interim Lender’s Charge (as defined in the Initial Order). 

11. On July 27, 2020, the NSC Companies applied for and were granted the SISP Order that, 

inter alia: 

(a) approved the SISP and the SISP Procedures; and 
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(b) approved the stalking horse bid made by Vitreo pursuant to the APA, approved the 

APA and authorized the NSC Companies to execute the APA. 

12. On September 11, 2020, the NSC Companies applied for and were granted the Approval 

and Vesting Order that, inter alia: 

(a) terminated the SISP; 

(b) approved the stalking horse APA submitted by Vitreo as the Successful Bid; and 

(c) authorized the Vendors (as defined in the APA) to take such additional steps and 

execute such additional agreements, contracts, deeds bills of sale, transfers or any 

other document as may be necessary or desirable for completion of the transactions 

contemplated by the APA. 

C. THE SALE TRANSACTION 

13. Pursuant to the Asset Purchase Agreement dated July 21, 2020 (the “APA”) between the 

Vendors and Vitreo, which agreement was approved by the Court pursuant to the Approval 

and Vesting Order, Vitreo purchased the majority of the assets of certain of the NSC 

Companies. 

14. Section 11.1 of the APA provides that: 

The Sellers shall effect such reorganization of their respective businesses, 

operations, subsidiaries and assets and shall cooperate in the transfer or assignment 

by the Buyer and its affiliates of the Senior Secured Claims Amount, or any portion 

thereof, or such other transactions (each, a “Pre-Closing Reorganization”) as the 

Buyer may reasonably request prior to the Closing Date. 

15. Pursuant to the terms of the APA, the Senior Secured Claims Amount includes a portion 

of the indebtedness outstanding under the Existing Facility Agreement. 
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16. Since the granting of the Approval and Vesting Order the NSC Companies have been 

working with the purchaser, Vitreo, to close the transactions contemplated by the APA, 

which closing was originally scheduled for October 20, 2020.  

17. On Friday October 16, 2020, Vitreo requested that HCA Moberly execute an Unsecured 

CAD Facility Agreement among HCA Moberly as borrower and QMetco as lender (the 

“New Facility Agreement”) in order to repay  indebtedness outstanding to QMetco under 

the HCA Mountain Minerals (Moberly) Limited – Secured Working Capital Facility 

Agreement dated December 6, 2019 between HCA Moberly as borrower and QMetco as 

lender (the “Existing Facility Agreement”). An unexecuted copy of the New Facility 

Agreement and an executed copy of the Existing Facility Agreement are attached as 

Exhibits “C” and “D” respectively. I believe that the final executed New Facility 

Agreement will be substantially in the form attached. 

18. I am advised by counsel for Vitreo, Cassels Brock and Blackwell LLP, that the repayment 

of the indebtedness under the Existing Facility Agreement using the credit facility granted 

under the New Facility Agreement is an important and necessary step in the organization 

of Vitreo’s business operations which is required to close the transactions contemplated by 

the APA. 

19. The terms of the New Facility Agreement and the New Facility Approval Order sought by 

the NSC Companies authorizing the New Facility Agreement indicate that: 

(a) the repayment terms of the New Facility Agreement are not less favourable to HCA 

Moberly than those under the Existing Facility Agreement; 

(b) the borrowings under the New Facility Agreement would have the same priority as 

the borrowings under the Existing Facility Agreement; and 

(c) the borrowings under the New Facility Agreement would not exceed the New Loan 

Amount. 

20. The transactions contemplated by the New Facility Agreement constitute a purely 

administrative step required in connection with the closing of the transactions contemplated 
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by the APA. I do not believe that the terms of the New Facility Agreement prejudice any 

stakeholder of HCA Moberly or the other NSC Companies. 

21. However, pursuant to paragraph 9 of the Initial Order, the NSC Companies are directed, 

until further Order of the Court: 

(a) to make no payments of principal, interest thereon or otherwise on account of 

amounts owing by the Debtors to any of their creditors as of the date of this Order;  

(b) to grant no security interests, trust, liens, charges or encumbrances upon or in 

respect of any of their Property; and  

(c) not to grant credit or incur liabilities except in the ordinary course of the Business. 

22. In order to facilitate the closing of the transactions contemplated by the Court approved 

APA, the NSC Companies are seeking an Order authorizing HCA Moberly to enter into 

the New Facility Agreement and perform its obligations thereunder. 

D. Varying the Approval and Vesting Order 

23. Paragraph 9(b)(i) of the Approval and Vesting Order inadvertently referenced an incorrect 

Parcel Identifier number in the Order.  

24. The Parcel Identifier number in the legal description of the lands should be 029-224-861, 

not 029-224-851. Other references to the Parcel Identifier number in the Order are correct, 

as seen on page 17 of Schedule B to the Order.  

25. The error is a typographical one and should be corrected.  

26. The variation of the Approval and Vesting Order to correct the error does not change the 

substance of the Order nor does it prejudice any stakeholders. 

CONCLUSION 

27. The APA was approved by the Court pursuant to the Approval and Vesting Order. 
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28. It is a term of the APA that Vitreo can request assistance from the NSC Companies in 

completing corporate organizational steps relating to the transfer of the Senior Secured 

Claims, which includes a portion of the indebtedness owing to QMetco under the Existing 

Facility Agreement.  

29. The terms of the New Facility Agreement do not prejudice any stakeholder.  

30. The correction of the typographical error in the Approval and Vesting Order does not 

prejudice any stakeholder. 

31. The Monitor supports the relief requested. 

32. I make this affidavit in support of the NSC Companies’ application for the New Facility 

Approval Order. 

 

SWORN BEFORE ME at Calgary, Alberta 

this 20th day of October, 2020 

 

 

 

 

 

__________________________________   

Commissioner for Oaths in and for Alberta  
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   Jerrad Blanchard 
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This is Exhibit “A” referred to in the Affidavit of 

JERRAD BLANCHARD 

Sworn before me this 20th day of October, 2020 
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A. INTRODUCTION 

I am a director of Taurus Funds Management Pty Limited, an affiliate of the moving 

parties, QMetco Limited (“QMetco”) and Taurus Resources No. 2 B.V. (“Taurus” and 

together with QMetco, the “Moving Parties”). 

The Moving Parties are part of a group of related companies that provide financing 

solutions to global mid-tier and junior mining companies, including to the respondents. 

The respondents, who I collectively refer to as the NSC Companies (as defined below), 

operate an integrated silica mining and transport business from facilities in Alberta and 

British Columbia. 

I have been a member of the Moving Parties’ internal working group responsible for 

advancing senior credit facilities to the NSC Companies and in that capacity I have gained 

knowledge of the NSC Companies’ business, operations and financial circumstances. I 

am authorized to make this affidavit on behalf of the Moving Parties and have personal 

knowledge of the facts hereinafter deposed to except where such facts are stated to be 

based upon information and belief, and in such cases I verily believe them to be true.

Before June 18, 2020, I was also a director of Northern Silica Corporation (“NSC”), the

ultimate corporate parent of the NSC Companies, and in that capacity I gained extensive 

knowledge of the business, operations and financial circumstances of the NSC 

Companies. I am presently a director of Heemskirk Mining Pty. Ltd. (“Heemskirk 

Australia”).

This affidavit is sworn in support of an originating application by the Moving Parties 

pursuant to the Companies’ Creditors Arrangement Act, RSC, c C-36, as amended (the 

“CCAA”). The Moving Parties seek an order (the “Initial Order”) in respect of the NSC 

Companies substantially in the form attached as Schedule “A” to the originating 

application filed concurrently with this affidavit, granting relief that is reasonably necessary 

for the continued operations of the NSC Companies within an initial 10-day stay period, 

including:

(a) declaring that each of the NSC Companies are companies to which the CCAA 

applies;
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(b) appointing Alvarez & Marsal Canada Inc. (“Alvarez”) as Monitor in these CCAA 

proceedings to monitor the NSC Companies’ business and affairs (in such 

capacity, the “Monitor”);

(c) granting a stay of proceedings in respect of the NSC Companies until July 10, 

2020, subject to further Order of the Court;

(d) authorizing the NSC Companies to pay all reasonable ordinary course operational 

expenses incurred by the NSC Companies prior to, on or after the commencement 

of these proceedings;

(e) granting an administration charge (the “Administration Charge”) over all of the 

assets and undertakings of the NSC Companies (the “Property”), which is 

intended to be increased with this Court’s approval at a subsequent hearing prior 

to the expiry of the initial 10-day stay period (the “Second Hearing”), to secure the 

payment of the fees of the proposed Monitor, counsel to the proposed Monitor, and 

counsel to the NSC Companies; and

(f) granting a directors’ and officers’ charge (the “D&O Charge”) over the Property to 

indemnify the directors and officers of the NSC Companies in respect of liabilities 

they may incur during the CCAA proceedings in their capacities as directors and 

officers.

Based on my understanding of the matters deposed to herein I believe the facts relating to 

the NSC Companies’ financial and other obligations, are correct. 

If the above relief is granted as sought, I expect that the NSC Companies will return before 

this Court at the Second Hearing to seek further relief to continue the CCAA proceeding, 

including an extension of the stay of proceedings, authorization for the NSC Companies to 

obtain interim financing, and the granting of a priority charge over the Property to secure 

the NSC Companies’ borrowings under an interim financing facility. 

Unless otherwise indicated, all amounts stated in this affidavit are in Canadian dollars. 
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B. CORPORATE STRUCTURE AND BUSINESS OVERVIEW

Corporate Structure

NSC is an Alberta corporation with a registered office address of 1900, 520 – 3rd Avenue 

SW, Calgary, AB T2P 0R3. NSC is the sole shareholder and parent company of

Heemskirk Australia, an Australian corporation that conducts business in Canada. 

Heemskirk Australia is the direct or indirect corporate parent of Custom Bulk Services Inc. 

(“Custom Bulk”), Heemskirk Canada Limited (“Heemskirk Canada”), Heemskirk Canada 

Holdings Limited (“Heemskirk Holdings”) and HCA Mountain Minerals (Moberly) Limited 

(“HCA Moberly”) (collectively, the “Heemskirk Subsidiaries” and together with NSC and 

Heemskirk Australia, the “NSC Companies”).

The NSC Companies are all privately held corporations. The corporate structure of the 

NSC Companies is set out in the following table: 

Entity Jurisdiction Shareholders

NSC Alberta Various shareholders as described further 
below

Heemskirk Australia Australia NSC (100%)

Heemskirk Canada Alberta Heemskirk Australia (100%)

Heemskirk Holdings British Columbia Heemskirk Australia (100%)

Custom Bulk Alberta Heemskirk Canada (100%)

HCA Moberly British Columbia Heemskirk Canada (100%)

An organizational chart of the NSC Companies is attached hereto as Exhibit “A”. 

The NSC Companies operate integrated and intertwined silica mining and transport 

businesses, though the majority of their operations have been suspended since February 

2020, as further described below. The NSC Companies each own various assets used in 

their joint business operations. Prior to the suspension of their mining and processing 

operations, the NSC Companies collectively employed 51 employees. Currently, the NSC 

Companies collectively employ 13 employees.

The NSC Companies’ corporate, financial and accounting records are located in Calgary, 

Alberta. The majority of executive management and administrative support is provided 

from the NSC Companies’ head office in Calgary.
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History of the Moberly Plant

HCA Moberly operated the Moberly silica mine located near Golden, British Columbia (the 

“Moberly Plant”) until February 2020. The Moberly Plant mines and processes silica sand 

from a high-grade silica deposit that has recently been redeveloped by the NSC 

Companies with a new processing facility capable of producing frac sand products 

predominantly used in the oil and gas industry. The Moberly Plant is situated on land 

owned by Heemskirk Holdings.

In 1980, Mountain Minerals Co. Ltd. (“MMCL”) began mining, crushing and delivering high 

purity silica from the Moberly silica deposit to a large glass container manufacturing plant 

located in Lavington, British Columbia (the “Lavington Plant”) owned by Consumers 

Glass Inc. (“CGI”).

In 2002 the Lavington Plant was acquired by Owens Illinois, one of the world’s largest 

glass manufacturers and on June 30, 2005, MMCL was acquired by Heemskirk Australia. 

On October 31, 2008, Owens Illinois closed the Lavington Plant. As a result of the closure, 

the primary source of revenue for the Moberly silica operations was eliminated.

Acquisition of Heemskirk Australia

Heemskirk Australia was previously a public corporation listed on the Australian Stock 

Exchange, but has been delisted since June 21, 2017. All of the shares of Heemskirk 

Australia were acquired by NSC in July 2017.

The Moberly Plant had been operated by HCA Moberly since the acquisition in 2017 until 

its closure due to adverse economic conditions in February 2020.

Since acquiring the shares of Heemskirk Australia, NSC has invested approximately 

$69,599,422 into the Moberly Plant to redevelop it and increase its production capabilities.

The Moberly Plant consists of the following 6 distinct areas of operation:

(a) portable crushing plant;

(b) pre-screen and crushing;

(c) wet process;

(d) drying and finishing; 
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(e) fines processing and water clarification; and

(f) storage and load-out of silica.

When it was operating, operations at the Moberly Plant included blasting and hauling raw 

silica for processing. After being processed the majority of silica was moved to the NSC 

Companies’ Penhold Facility (as defined below) for sales to the frac sand market in 

Alberta with limited quantities sold directly to customers at the mine gate. 

Penhold Transloading Facility

In addition to the Moberly Plant, the company acquired a transloading facility in Penhold, 

Alberta (the “Penhold Facility”) when it purchased the Custom Bulk business in February 

2018.

Transloading is the process of transferring a shipment from one mode of transportation to 

another. The Penhold Facility is located directly on the Canadian Pacific Rail (“CPR”) main 

haul line and was designed to transport various products to same. The Penhold Facility 

features upgraded and specialized equipment, including certified scaling legal for trade, 

an accurate inventory tracking system, a dust collection system, and a noise control 

system. 

The Penhold Facility was acquired with the intention of using it to receive frac sand by rail 

from the Moberly Plant. However, in June 2018, there was a CPR derailment near the 

Moberly Plant, which damaged the existing rail switch to access the facility. The cost to 

replace the dated rail switch was estimated at $4.5 million, which in the current economic 

environment, was cost prohibitive.

After the derailment and damage to the rail switch needed to access the Moberly Plant, 

the NSC Companies were unable to send silica from the Moberly Plant via rail. Instead, 

since June of 2018 silica has been sent via truck from the Moberly Plant to the Penhold 

Facility. 

While the Penhold Facility does not receive silica from the Moberly Plant via rail (and 

therefore is not currently operating as originally intended), the Penhold Facility has 

become a necessary and integral part of the NSC Companies’ business because it is 

strategically placed to receive silica from the Moberly Plant via truck, to store the silica, 

and then to transport the silica to wider markets via rail. Without the Penhold Facility and 
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direct rail access, the Moberly Plant would have no ability to store and distribute product at 

a proximal location to its target market. Timing, storage and distribution of materials are 

critically essential to serving clients in the frac sand market, therefore, Moberly product 

could not be readily marketed without a strategically located storage and distribution 

facility. 

Since the shut-down of the Moberly Plant, the Penhold Facility has been used to store 

silica and has been used to transload frac sand from third parties to current clients.

Since the closure of the Moberly Plant, the NSC Companies have also explored using the 

Penhold Facility for the storage and transloading of agricultural materials.

C. CHALLENGES FACED BY THE NORTH AMERICAN FRAC SAND INDUSTRY

The NSC Companies produce frac sand used in oil and natural gas extraction. 

Frac sand price and demand have been trending downward since early 2019. Intense 

competition from both in-basin and Wisconsin based sand suppliers has resulted in lower 

prices. These factors have led to a wave of bankruptcies of frac sand companies since 

mid-2019.

In addition to these significant market pressures, the Moberly Plant does not have the 

production capacity to commit months of production to a single large completion job. 

Further, logistics and the expense of delivery by truck (instead of via rail) beyond 

immediate geography has made sales from the Moberly Plant uneconomic. 

In early 2020 the oil price war between Saudi Arabia and Russia and the emergence of the 

COVID-19 pandemic caused the price of oil to fall to unprecedented low levels. The price 

of Western Canadian Select oil has recovered slightly, but the price of oil remains low and 

volatile and has continued to affect investment interest in the Alberta oil and gas market. 

This has led to an immediate knock-on effect in the frac sand industry.

Throughout the fourth quarter of 2019 and the first quarter of 2020, the price of frac sand 

commanded by the NSC Companies was less than the cost for the NSC Companies to 

produce and ship the product. 
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As a result of the difficulties experienced by the NSC Companies, operations at the 

Moberly Plant were shut down in late February of 2020. The NSC Companies also 

transitioned the Penhold Facility to store and ship agricultural products for customers.

The NSC Companies have also been investigating diversification possibilities which could 

allow them to repurpose the Moberly Plant to provide product to industries other than the 

oil and gas industry, however, such investigations have not concluded and will require 

further investment in order for the companies to pursue a repurposing of the Moberly 

Plant.

D. LIABILITIES

Loan Agreements

The NSC Companies collectively owe $81.6 million pursuant to various loan agreements, 

as set out below (collectively, the “Loan Agreements”):

Borrower Lender Amount 
Outstanding

Security 
Agreement

HCA Moberly Taurus $53.2 million Yes

HCA Moberly First Samuel Limited (“First Samuel”) $5.6 million No

HCA Moberly QMetco $21.5 million Yes

Custom Bulk Alberta Treasury Branches (“ATB”) $1.3 million Yes

On June 11, 2020, the board of directors of NSC received notice of a share transfer (the 

“Rabinov Share Transfer Notice”), pursuant to which a corporation controlled by an 

existing shareholder named Marc Rabinov (“Rabinov”) would become the beneficial 

holder of 40.06% of the issued and outstanding shares of NSC (the “Rabinov Share 

Transfer”). The Rabinov Share Transfer Notice also stated that, pursuant to section 4.2(d) 

of the Amended and Restated Unanimous Shareholders’ Agreement of NSC dated May 

18, 2017 (the “NSC USA”), Rabinov’s greater than 40% interest in NSC entitled Rabinov 

to appoint Philip Katz (“Katz”) and Jeremy Katz as directors of NSC. A copy of the NSC 

USA is attached hereto as Exhibit “B”.

As of June 26, 2020, the Rabinov Share Transfer had not been accepted by 

Computershare Investor Services Inc. (“Computershare”), the transfer agent of NSC. As 

a result, Rabinov is not yet entitled to appoint directors pursuant to the NSC USA. 
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As of June 26, 2020, NSC had 1,172,321,433 common shares issued and outstanding. 

Shareholders of NSC with significant holdings include:

(a) Taurus with just over 50% of outstanding common shares; and

(b) First Samuel with approximately 39% of the outstanding common shares.

It is anticipated that if the Rabinov Share Transfer closes, shareholders of NSC with 

significant holdings are anticipated to include:

(a) Taurus with just over 50% of outstanding common shares; and

(b) Rabinov with approximately 42% of the outstanding common shares, which 

includes his pre-existing shareholdings.

As will be discussed further below, pursuant to the NSC USA, shareholders holding 20% 

or more of the outstanding common shares of NSC are entitled to appoint a director to the 

board of NSC at a duly constituted shareholders meeting. However, I have been advised 

that the process to transfer the shares has not yet been completed by Computershare and 

First Samuel. Therefore, the Rabinov Share Transfer has not yet closed and Rabinov is 

not yet a shareholder with 20% or more of the common shares of NSC entitled to appoint 

a director under the USA.

Taurus Indebtedness

The NSC Companies’ most significant secured creditor is Taurus, which, as discussed 

above, is also a significant shareholder of NSC. Taurus, together with its wholly owned 

subsidiary, QMetco, are the largest secured creditors of the NSC Companies. 

On July 15, 2015, Taurus, as lender, and HCA Moberly, as borrower, entered into a 

secured facility agreement in the aggregate amount of US$40 million (the “Original Loan 

Agreement”) as amended and novated by an agreement dated February 10, 2016 (the 

“First Amendment Agreement”), and as amended by an amending and accession 

agreement dated December 21, 2018 (the “Second Amending Agreement”) 

(collectively, the “Taurus Loan Agreement”). Attached as Exhibit “C” is a copy of the 

Taurus Loan Agreement. Despite the commitment of US$40 million, only US$25 million of 

the loan was drawn for the purpose of building the Moberly Plant.



LEGAL*50585048.6

- 10 -

NSC, Heemskirk Australia, Heemskirk Holdings, and Heemskirk Canada jointly and 

severally unconditionally guaranteed the obligations of HCA Moberly under the Taurus 

Loan Agreement.

On February 14, 2016, HCA Moberly issued a $100 million debenture (the “Taurus 

Debenture”) in favour of Taurus as security for its obligations under the Taurus Loan 

Agreement. The Taurus Debenture grants security in all assets and undertakings of HCA 

Moberly, including all of HCA Moberly’s mineral leases and claims tenures. On February 

14, 2016, each of Heemskirk Canada and Heemskirk Holdings issued $100 million

debentures in favour of Taurus as security for their obligations as guarantors under the 

Taurus Loan Agreement (the “Taurus Guarantor Debentures”). The Taurus Guarantor 

Debentures are secured against all assets and undertakings of each of Heemskirk 

Canada and Heemskirk Holdings. 

In addition, Heemskirk Canada pledged 100% of the shares of HCA Moberly and Custom 

Bulk as security for HCA Moberly’s obligations under the Taurus Loan Agreement.

On February 14, 2016, HCA Moberly executed a royalty deed in favour of Taurus to 

provide a royalty in the products produced on the Moberly Plant lands.

On March 22, 2016, Taurus registered mortgage instrument number CA5058473 in the 

amount of $100 million against title to the Moberly Plant lands as security for the 

indebtedness of HCA Moberly under the Taurus Loan Agreement. Attached as Exhibit 

“D” is a copy of a B.C. Land Title search current to May 19, 2020 evidencing same.

As of the date of this affidavit, there is approximately $53.2 million outstanding under the 

Taurus Loan Agreement.

HCA Moberly failed to make payments to Taurus as required under the terms of the 

Taurus Loan Agreement on:

(a) June 30, 2018;

(b) September 30, 2019;

(c) December 31, 2019; and

(d) March 31, 2020.
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On December 16, 2019, Taurus agreed to waive the defaults up to June 30, 2020. 

Attached as Exhibit “E” is a copy of the waiver agreement.

QMetco Indebtedness

On June 28, 2019, QMetco, as lender, and HCA Moberly, as borrower, entered into an 

unsecured working capital facility agreement in the original amount of $6,500,000 (the 

“QMetco Facility Agreement”). HCA Moberly made subsequent draws under the 

QMetco Facility Agreement in the amount of $11.5 million.

On December 6, 2019, QMetco, as lender, and HCA Moberly, as borrower, entered into a 

secured working capital facility agreement (the “QMetco Secured Facility Agreement”), 

under which HCA Moberly repaid any amounts owing under the QMetco Facility 

Agreement. In December 2019 QMetco made advances under the QMetco Secured 

Facility Agreement in the amount of $18 million. Attached as Exhibit “F” is a copy of the 

QMetco Secured Facility Agreement.

NSC, Heemskirk Australia, Heemskirk Holdings, and Heemskirk Canada jointly and 

severally unconditionally guaranteed the obligations of HCA Moberly under the QMetco 

Secured Facility Agreement.

On December 6, 2019, HCA Moberly issued a $45 million debenture (the “QMetco 

Debenture”) in favour of QMetco as security for its obligations under the QMetco Secured 

Facility Agreement. The QMetco Debenture is secured against all assets and 

undertakings of HCA Moberly, including all of HCA Moberly’s surface leases and mining 

tenures. 

On December 6, 2019, each of Heemskirk Canada and Heemskirk Holdings executed 

debentures in favour of QMetco as security for their obligations as guarantors under the 

QMetco Secured Facility Agreement (the “QMetco Guarantor Debentures”). The 

QMetco Guarantor Debentures are secured against all assets and undertakings of each of 

Heemskirk Canada and Heemskirk Holdings. Copies of the Taurus Debenture, the Taurus 

Guarantor Debentures, the QMetco Debenture and the QMetco Guarantor Debentures 

will be provided in a separate affidavit in the interest of efficiency, given my location in 

Melbourne, Australia and the length of these materials. 
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In addition, Heemskirk Canada pledged 100% of the shares of HCA Moberly and Custom 

Bulk as security for HCA Moberly’s obligations under the QMetco Secured Facility 

Agreement.

On December 6, 2019, HCA Moberly, as borrower, Taurus, as subordinated lender, and 

QMetco, as senior lender, entered into an intercreditor agreement (the “Intercreditor 

Agreement”). Attached hereto as Exhibit “G” is a copy of the Intercreditor Agreement.

Pursuant to the Intercreditor Agreement, the obligations of HCA Moberly under the Taurus 

Loan Agreement were postponed and subordinated to the obligations of HCA Moberly 

under the QMetco Secured Facility Agreement.

The QMetco Secured Facility Agreement termination date of January 31, 2020, has been 

extended pursuant to certain letter agreements dated January 28, 2020, February 28, 

2020, and March 31, 2020, April 28, 2020, and May 26, 2020 (the “QMetco Extension 

Letters”). Attached hereto as Exhibit “H” are copies of the QMetco Extension Letters. 

The most recent extension granted by QMetco on May 26, 2020, extended the termination 

date to June 30, 2020. 

As of the date of this affidavit, there is approximately $21.5 million outstanding under the 

QMetco Secured Facility Agreement.

Recent Correspondence with HCA Moberly

On June 17, 2020, counsel for the Moving Parties wrote to counsel for HCA Moberly as 

borrower under the Taurus Loan Agreement and the QMetco Secured Facility Agreement. 

The Moving Parties advised that they were not prepared to provide any further funding to 

the NSC Companies and that they would not agree to any further extensions of the 

maturity date of the Taurus Loan Agreement or the QMetco Secured Facility Agreement

beyond the previously agreed June 30, 2020 date. In its correspondence the Moving 

Parties further requested that the NSC Companies advise Taurus and QMetco whether 

the NSC Companies were insolvent and whether the NSC Companies intended to repay 

the indebtedness owing under the Taurus Loan Agreement and the QMetco Secured 

Facility Agreement in full by no later than June 30, 2020. Attached hereto as Exhibit “I” is 

a copy of the correspondence.
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On June 18, 2020, counsel for HCA Moberly responded and advised the Moving Parties

that the NSC Companies were recently forced to suspend their silica mining operations for 

the reasons described herein and that without additional financial support from their 

lenders, the NSC Companies are or will soon be unable to repay their obligations as they 

generally become due. For this reason, and because the realizable value of the NSC 

Companies’ assets does not appear to be sufficient to enable payment of all of their 

obligations as they come due, it appears that the NSC Companies are insolvent and are 

not currently in a position to repay their indebtedness to the Moving Parties nor do they 

expect to be in a position to do so by June 30, 2020. Attached hereto as Exhibit “J” is a 

copy of the response. 

On June 18, 2020, QMetco delivered demand letters and notices of intention to enforce 

security under s.244 of the Bankruptcy and Insolvency Act, RSC 1985, c B-3, as amended 

(the “BIA”) to HCA Moberly, NSC, Heemskirk Australia, Heemskirk Holdings, and 

Heemskirk Canada demanding payment of all amounts outstanding under the QMetco 

Secured Facility Agreement.

On June 23, 2020, Taurus delivered demand letters and notices of intention to enforce 

security under s.244 of the BIA to HCA Moberly, NSC, Heemskirk Australia, Heemskirk 

Holdings, and Heemskirk Canada demanding payment of all amounts outstanding under 

the Taurus Loan Agreement. 

ATB Secured Indebtedness

The secured creditor of Custom Bulk is Alberta Treasury Branches (“ATB”). On July 30, 

2012, ATB, as lender, and Custom Bulk, as borrower, entered into a loan agreement 

dated August 1, 2012, which was amended and restated on December 12, 2013, February 

24, 2014, August 11, 2015, February 15, 2018 and February 12, 2020 (as amended and 

restated, the “ATB Loan Agreement”).

Under the ATB Loan Agreement, ATB granted Custom Bulk a non-revolving reducing 

credit facility of $631,644.17, a non-revolving reducing credit facility of $623,266.58 and 

an Alberta BusinessCard Mastercard of $50,000, which was amended from time to time. 

Attached as Exhibit “K” is a copy of the ATB Loan Agreement. 

On August 14, 2012, Custom Bulk executed a general security agreement as security for 

its obligations under the ATB Loan Agreement (the “Custom Bulk GSA”). Attached as 
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Exhibit “L” is a copy of the Custom Bulk GSA.  The Custom Bulk GSA grants in favour of 

ATB security interest in all of the assets and undertakings of Custom Bulk.

On August 16, 2012, ATB registered mortgage instrument number 122268071, as 

amended by registration 132194298 dated June 27, 2013, in the amount of $2,700,000 

against title to the Penhold Facility lands as security for the indebtedness under the ATB 

Loan Agreement. Attached as Exhibit “M” are copies of the Alberta Land Title searches 

for the applicable legal titles current to June 4, 2020 and June 12, 2020, evidencing same.

Heemskirk Canada guaranteed the obligations of Custom Bulk under the ATB Loan 

Agreement, limited to $1,500,000, pursuant to a continuing guarantee dated February 14, 

2018 (the “ATB Guarantee”).

On February 15, 2018, Heemskirk Canada executed a general security agreement as 

security for its obligations under the ATB Guarantee (the “Heemskirk Canada GSA”).

The Heemskirk Canada GSA provides a security interest against all present and after 

acquired personal property and proceeds of Heemskirk Canada in favour of ATB. 

As of the date of this affidavit, there is approximately $1.3 million outstanding under the 

ATB Loan Agreement (the “ATB Indebtedness”).

On February 15, 2018, ATB, Heemskirk Canada, and Taurus entered into a subordination 

agreement whereby ATB postponed the ATB Indebtedness and its security against 

Heemskirk Canada to Taurus as senior secured lender (the “Subordination 

Agreement”).

The Subordination Agreement does not apply to debt or security in respect of Custom 

Bulk. As such, ATB appears to be the primary secured creditor in respect of the assets of 

Custom Bulk. 

The Custom Bulk-owned Penhold Facility is a valuable asset within the NSC Companies’ 

enterprise, being the facility that enables the transport element of the business. Although 

the Moving Parties are not creditors of Custom Bulk, the Moving Parties are interested 

parties in Custom Bulk as they are pledgees of 100% of Custom Bulk’s common shares. 

As discussed in greater detail below, I believe that if the NSC Companies’ business 

enterprise is marketed en-bloc within a CCAA sale process that includes the assets of 
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Custom Bulk, the business enterprise will yield a higher recovery compared to a marketing 

process that excludes the Custom Bulk assets.    

The Rolling Stock Lease

Custom Bulk and TrinityRail Canada Inc. are parties to a railroad car lease (the “Rolling 

Stock Lease”), which is also subject to a trust indenture with Wilmington Trust. The 

Rolling Stock Lease was entered into connection with the transloading of sand from truck 

to rail and the transportation of sand from the Penhold Facility to customers. The Rolling 

Stock Lease is not currently necessary for the NSC Companies’ business given the CPR 

derailment which has left the NSC Companies unable to ship frac sand by rail from the 

Moberly Facility, the lack of demand for frac sand in the Alberta oil and gas market, and 

the shut down of the Moberly Plant. 

PPR Registrations

Taurus and QMetco have registrations in the Alberta and British Columbia Personal 

Property Registries (each a “PPR”) against:

(a) Heemskirk Holdings;

(b) Heemskirk Canada; and

(c) HCA Moberly.

ATB has a registration in the Alberta PPR against 

(a) Custom Bulk; and

(b) Heemskirk Canada.

Attached as Exhibit “N” are copies of the Alberta and British Columbia PPR searches of 

the NSC Companies current to June 8, 2020, with the exception of Custom Bulk, which 

searches are current to June 9, 2020. 

Other than Taurus, QMetco, and ATB, the parties with registrations against some or all of 

the NSC Companies in the Alberta and British Columbia PPRs include: 

(a) Canadian Imperial Bank of Commerce, which provides banking arrangements for 

certain of the NSC Companies (as discussed further below);
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(b) Trinityrail Canada Inc., Wilmington Trust Company, as indenture trustee, and NP 

SPE X LP in respect of the Rolling Stock Lease; 

(c) RCAP Leasing Inc. in respect of certain office equipment; and

(d) Jack Carter Chevrolet Cadillac Buick GMC Ltd in respect of certain motor vehicles.

Other Significant Liabilities

On April 27, 2018, First Samuel, as lender on behalf of certain subscribers, and HCA 

Moberly, as borrower, entered into a loan note subscription agreement, as amended by an 

amending agreement dated February 11, 2019 (the “Loan Note Subscription 

Agreement”).

As of the date of this affidavit, there is approximately $5.6 million outstanding under the 

Loan Note Subscription Agreement.

As noted above, I am advised that Rabinov recently acquired the First Samuel 

indebtedness for a nominal purchase price.

In total, the NSC Companies have over $97 million in liabilities, including:

(a) approximately $81.6 million outstanding pursuant to the Loan Agreements;

(b) an estimated liability of approximately $7,947,355 under the Rolling Stock Lease;

(c) $5.6 million outstanding under the Loan Note Subscription Agreement;

(d) estimated liabilities of approximately $45,000 under various vehicle and 

equipment leases; 

(e) liabilities under siding lease agreements between CPR and each of Custom Bulk 

and HCA Moberly (the “Siding Lease Agreements”);

(f) liabilities under a railcar storage agreement between Canadian Heartland Training 

Railway Services Inc. and Custom Bulk (the “Railcar Storage Lease” and 

together with the Rolling Stock Lease and the Siding Lease Agreements, the “Rail 

Agreements”); and

(g) contingent liabilities of approximately $2.1 million relating to disputes with 

contractors and subcontractors regarding construction deficiencies at the Moberly 
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Plant for which notices of arbitration and claims have been filed. The NSC 

Companies estimate that they have a counter-claim for such deficiencies in the 

amount of $2.7 million.

E. ASSETS

The aggregate book value of NSC’s assets as reported in the annual financial statements 

for the year ended September 30, 2019, is approximately $62,269,000, with property, 

plant and equipment comprising $53,988,000 of the total asset amount. The aggregate 

current assets of NSC are reported as $8,281,000.

The aggregate book value of NSC’s assets as reported in the interim financial statements, 

as at the six months ended March 31, 2020, is approximately $66,028,000 with property, 

plant and equipment comprising $53,982,000 of the total asset amount. The aggregate 

current assets of NSC are reported as $5,719,000. 

In light of the pricing and demand challenges facing the North American frac sand industry 

described above, I believe that the net realizable value of these assets is likely to be 

materially lower than the book value.

The assets attributed to each of the NSC Companies can be described generally as 

follows:

(a) NSC and Heemskirk Australia own the shares of the Heemskirk Subsidiaries;

(b) Custom Bulk owns assets related to the Penhold Facility, including the plant, real 

property, rail siding, rail cars, and other equipment;

(c) Heemskirk Canada is a holding company and owns computers, vehicles, and 

other administrative assets;

(d) Heemskirk Holdings owns the land on which the Moberly Plant is situated; and

(e) HCA Moberly owns all equipment and buildings related to the Moberly Plant 

including rail siding, propane infrastructure as well as the mineral claims and 

mineral leases related to the NSC Companies’ mining operations. Attached hereto 

as Exhibit “O” are copies of the British Columbia Mineral Title Online searches 

with respect to such mineral claims and mineral lease, current to May 20, 2020.
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F. FINANCIAL STATEMENTS

Attached hereto as Exhibit “P” are the consolidated financial statements of NSC for the 

years ended September 30, 2018, and September 30, 2019. For the year ended 

September 30, 2018, NSC reported a net loss of $8,359,000, followed by a net loss of 

$87,568,000 for the year ended September 30, 2019.

Attached hereto as Exhibit “Q” are the consolidated interim financial statements of NSC 

as at the six months ended March 31, 2020 and March 31, 2019. For the six months ended 

March 31, 2020, NSC reported a net loss of $16,564,000. 

The NSC Companies continue to suffer losses as a result of the current economic climate 

and other challenges facing their businesses. Without relief under the CCAA, the NSC 

Companies will continue to incur losses and be unable to restructure their businesses to 

adapt to recent economic developments.

Each of NSC, Heemskirk Canada, Heemskirk Holdings, HCA Moberly and Heemskirk 

Australia cannot meet their obligations as they come due, including their obligations under 

the Taurus Loan Agreement and the QMetco Secured Facility Agreement. 

Custom Bulk cannot meet its obligations under the Rail Agreements as they come due. 

Custom Bulk has not made payments in respect of the Rolling Stock Lease for several 

months and there is an estimated liability of approximately $7,947,355 under the Rolling 

Stock Lease. In addition, the insolvency of Heemskirk Canada is a default under the ATB 

Loan Agreement. Upon the granting of any order under the CCAA in respect of Heemskirk 

Canada, ATB would be in a position to demand repayment of the amounts outstanding 

under the ATB Loan Agreement and Custom Bulk would not be able to repay such 

amounts. 

The NSC Companies are insolvent and cannot continue to operate without restructuring 

their debt and affairs. In order to pursue a restructuring that will maximize value for 

stakeholders, the NSC Companies require the flexible relief that is available under the 

CCAA.

G. EMPLOYEES

As stated above, the NSC Companies currently employ 13 employees. 
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If the Initial Order is granted the NSC Companies intend to continue to employ their 

present 13 employees to assist with the restructuring.

The employees will continue to support the NSC Companies during the CCAA proceeding 

by continuing to provide certain accounting, management, and operational functions to the 

NSC Companies.

In addition, if the NSC Companies are successful in repurposing their operations, the NSC 

Companies anticipate continuing the employment of each of their current employees and 

anticipate requiring several new employees upon a successful repurposing of their 

business.

H. THE URGENT NEED FOR RELIEF UNDER THE CCAA

Various options were considered to restructure the NSC Companies for the benefit of their 

creditors and stakeholders.

NSC attempted to raise capital to restructure its debt by issuing a private placement in 

March 2020, but was unsuccessful. Although Taurus subscribed for securities as part of 

the private placement, none of the other shareholders, including First Samuel, Rabinov 

and Katz, chose to subscribe. 

In April 2020, Taurus put forward a proposal for an issuance of approximately $80 million 

NSC convertible notes to retire all secured debt held by Taurus and QMetco and to raise 

$6 million of working capital to support the NSC Companies. Taurus suggested that 

Rabinov and Katz participate in such an issuance by contributing $3 million, but Rabinov 

and Katz declined. At the same time, Rabinov and Katz had proposed a $6 million equity 

raise that valued the NSC Companies’ enterprise value at only the value of the equity 

raised. Implicit in the Rabinov and Katz proposal was their view that all existing debt and 

equity positions within the NSC Companies were worthless. Attached hereto as Exhibit 

“R” are the Rabinov and Taurus proposals, exchanged over email.

Since February 2020, operations at the Moberly Plant have been suspended due to the 

current economic circumstances.

As noted above, the Moving Parties have delivered demands and statutory enforcement 

notices under their respective credit facilities. The NSC Companies have insufficient 

liquidity to repay such facilities. 
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The NSC Companies have notable strengths, including an efficient extraction process. 

However, the NSC Companies must restructure to continue operating as a going concern.

Case Roadmap

The Moving Parties seek the Court’s approval of the Initial Order in order to commence a 

Court-supervised restructuring process. I am advised by my legal counsel, Jeffrey Oliver, 

of Cassels Brock & Blackwell LLP, that the nature of relief available on an initial CCAA 

application is restricted to the relief reasonably necessary for the continued operations of 

the debtor companies in the ordinary course of business for an initial 10-day period. 

If the Initial Order is granted, the NSC Companies anticipate returning before this Court at 

the Second Hearing prior to the expiry of the 10-day stay period to seek an extension of 

the stay of proceedings. At the Second Hearing, the NSC Companies intend to seek the 

Court’s approval of, among other things, an interim financing facility (the “DIP Facility”) 

and associated priority charge over the Property, which is presently being negotiated 

among the Moving Parties and the NSC Companies.

If finalized and approved by this Court, the DIP Facility would provide the NSC Companies 

with required liquidity to develop and implement a Court-supervised sale and investment 

solicitation process (“SISP”), which would feature a broad marketing of the NSC 

Companies’ assets and attempt to achieve a going concern sale for the benefit of all of the 

NSC Companies’ stakeholders. 

Given their familiarity with the NSC Companies and their continued interest in the NSC 

Companies’ business, the Moving Parties intend to participate as a bidder in a future SISP

and are considering the possibility of becoming a stalking horse bidder. 

Considering the issues identified above, I believe that a Court-supervised restructuring 

proceeding under the CCAA is the best way to accomplish these goals. 

I. RELIEF SOUGHT

Stay of Proceedings

The NSC Companies do not have adequate liquidity to continue operations or the 

necessary stability to restructure without a CCAA proceeding.
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The NSC Companies operate as an integrated enterprise, with their head office located in 

Calgary. The NSC Companies require a stay of proceedings to restructure their affairs and 

allow the NSC Companies the necessary time to repurpose and re-start operations at the 

Moberly Plant and to ramp-up operations at the Penhold Facility.

The initial request for a stay of proceedings is limited to a 10-day stay period, which will 

provide additional time and breathing space for the Moving Parties and the NSC 

Companies to finalize the DIP Facility and the SISP, in coordination with the proposed 

Monitor.

For these reasons, I believe that the granting of a stay of proceedings is in the best 

interests of the NSC Companies.  

Appointment of Monitor

The NSC Companies seek to have Alvarez appointed as Monitor in accordance with the 

CCAA. The proposed Monitor has agreed to act as court appointed Monitor to the NSC 

Companies. Attached as Exhibit “S” is a copy of the consent to act executed by the 

Monitor.

To date the proposed Monitor has been assisting the NSC Companies by beginning to 

develop a restructuring plan and is familiar with the NSC Companies’ assets and 

businesses.  

Administration Charge

There are a number of financial and operational issues for which the NSC Companies will 

require the expertise of the proposed Monitor during the CCAA proceedings. In my 

dealings and interaction to date with the proposed Monitor I have determined that the 

proposed Monitor possesses expertise, not only in corporate restructuring matters 

generally, but also brings to bear insight and experience in connection with operational 

and financial issues experienced by entities such as the NSC Companies who are 

undergoing a restructuring. 

The proposed Monitor, its counsel, and the NSC Companies’ counsel are essential to the 

success of the proceedings. 

I would expect that a first ranking Administration Charge against the Property will be 

required in order to secure the fees and disbursements incurred in connection with 
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services rendered to the NSC Companies both before and after the commencement of the 

proceedings by:

(a) the proposed Monitor and its counsel, Torys LLP; and

(b) McMillan LLP, the NSC Companies’ counsel.

Directors’ & Officers’ Charge

The NSC Companies’ directors and officers are essential personnel to the NSC 

Companies’ business. The restructuring process requires the participation of these 

important personnel.

NSC’s directors and officers currently benefit from directors’ and officers’ insurance 

coverage up to an amount of $5 million. However, this coverage may prove insufficient or 

subject to standard exclusions which could make it difficult to cover all potential liabilities 

that may arise in the CCAA proceeding.

I would expect the NSC Companies’ directors and officers to be concerned about the 

potential consequences for their personal liability that may arise in the context of the 

present restructuring. 

Failure to offer additional protections to the directors and officers may result in 

resignations and will complicate the restructuring process.

For the reasons set out above, the NSC Companies seek the D&O Charge, which shall 

constitute a charge on the Property to indemnify the directors and officers of any liability 

that they may incur in connection with these proceedings and that are not covered by the 

current insurance coverage. I am advised by the NSC Companies that they plan to seek 

an increase in the amount of the D&O Charge at the Second Hearing.  

J. CASH MANAGEMENT SYSTEM

The NSC Companies utilize consolidated cash management systems. Heemskirk Canada 

and HCA Moberly maintain accounts with Canadian Bank of Imperial Commerce (“CIBC”) 

which are used to pay expenses. 
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Custom Bulk maintains accounts with ATB which are used to pay expenses. In addition, 

the NSC Companies maintain a corporate credit card with ATB that is utilized on a 

consolidated basis.

The NSC Companies also retain the services of Ceridian Canada Ltd. (“Ceridian”), as a 

third-party payroll service provider, through which payroll is paid twice each month from 

the CIBC accounts along with employee taxes and deductions as required. 

The CIBC and ATB cash management systems, as well as the services of Ceridian, are 

integral to the business of the NSC Companies.

K. NSC UNANIMOUS SHAREHOLDERS AGREEMENT

As noted above, Rabinov expects to soon complete a transaction that would result in his 

control of approximately 42% of the issued and outstanding NSC shares.

The NSC USA provides that shareholders with 20% or greater equity interest in NSC may 

appoint one director per each 20% interest. Such shareholders are entitled to appoint 

directors at a duly called shareholders meeting or upon 21 days notice to the board of 

directors.

There are currently three directors sitting on the NSC board of directors, including the 

chief executive officer of NSC and two independent directors. In addition to myself, Peter 

Briggs also resigned from the NSC board of directors on June 18, 2020.

The USA requires special approval (75%) by the board of directors for certain matters 

relating to the sale of assets, the restructuring of shares or the granting of security. Special 

approval is not required to seek protection under the CCAA or any restructuring legislation 

generally.

From discussions I have had with NSC’s management, I understand that Rabinov intends 

to appoint two new directors – Katz and Jeremy Katz - to the NSC board with the intention 

of opposing an application for relief under the CCAA. 

L. PROCEDURAL MATTERS

As discussed above, the NSC Companies operate as an integrated enterprise. The 

Calgary-based employees have historically provided general management, accounting, 
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AFFIDAVIT OF JERRAD BLANCHARD 

Sworn September 4, 2020 

I, Jerrad Blanchard, of the City of Calgary, in the Province of Alberta, MAKE OATH AND 

SAY THAT: 

A. INTRODUCTION  

1. I am the Chief Financial Officer of Northern Silica Corporation (“NSC”), Custom Bulk 

Services Inc. (“Custom Bulk”), Heemskirk Canada Limited (“Heemskirk Canada”), 

Heemskirk Canada Holdings Limited (“Heemskirk Holdings”) and HCA Mountain 

Minerals (Moberly) Limited (“Moberly”, and collectively with Heemskirk Mining Pty. 

Ltd., the “NSC Companies”). 

2. The background to this proceeding and the business of the NSC Companies is described in 

detail in the affidavit of Martin Boland, sworn June 26, 2020 (the “Boland Affidavit”). A 

copy of the Boland Affidavit without exhibits is attached as Exhibit “A”. 

3. I swear this affidavit further to my affidavits sworn in the within action on July 2, 2020 

(the “Comeback Affidavit”) and July 21, 2020 (the “SISP Affidavit”). Copies of the 

Comeback Affidavit and the SISP Affidavit, without exhibits, are attached respectively as 

Exhibits “B” and “C”. 

4. I am authorized to swear this affidavit on behalf of the NSC Companies and have personal 

knowledge of the facts hereinafter deposed except where such facts are stated to be on 

information and belief, and in such cases, I verily believe them to be true. 

5. In preparing this affidavit, I have consulted with legal, financial and other advisors of the 

NSC Companies and other members of NSC’s management team. I have also consulted 

with representatives of the Monitor, Alvarez & Marsal Canada Inc. (in such capacity, the 

“Monitor”) and Whitehorn Merchant Capital Inc. in its capacity as sales agent (the “Sales 

Agent”). 
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6. Capitalized terms not otherwise defined herein shall have the meaning given to them in the 

SISP (as defined below) and the SISP Affidavit. 

7. This affidavit is sworn in support of an application by the NSC Companies pursuant to the 

Companies’ Creditors Arrangement Act, RSC 1985, c C-36, as amended (the “CCAA”) 

for a sale approval and vesting order substantially in the form attached as Schedule “A” 

(the “Approval and Vesting Order”) to the application filed concurrently with this affidavit, 

granting certain relief, including: 

(i) terminating the sales and investment solicitation process (“SISP”) approved 

by the July 27, 2020 Order of the Honourable Justice K.M. Horner (the 

“SISP Order”), in substantially the form attached as Exhibit “D” to the SISP 

Affidavit. A copy of the SISP is attached hereto as Exhibit “D”; 

(ii) declaring that the Stalking Horse Agreement (as defined in the SISP) (the 

“APA”) entered into on July 21, 2020 between Custom Bulk, Heemskirk 

Canada, Heemskirk Holdings, and Moberly (the “Sellers”), as sellers, 

Vitreo Minerals Ltd. (the “Stalking Horse Bidder”), as purchaser, and the 

Monitor, in respect of the assets described therein (the “Purchased Assets”),  

is the Successful Bid; 

(iii) authorizing the NSC Companies and the Monitor to take all steps or actions 

necessary or desirable to complete the closing of the Transaction 

contemplated by the APA, including the execution of any other agreement, 

contract, deed, bill of sale, transfer or any other document which could be 

required or be useful to give full and complete effect to the APA. A copy of 

the APA is attached hereto as Exhibit “E”;  

(iv) vesting the Purchased Assets in the name of the Stalking Horse Bidder, or 

its nominee, free and clear of all Claims (as defined in the Approval and 

Vesting Order) other than Permitted Encumbrances (as defined in the 

Approval and Vesting Order);  
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(v) extending the stay of proceedings (the “Stay Period”) up to and including 

November 27, 2020; and 

(vi) such further relief as this Court deems just. 

B. OVERVIEW OF THE CCAA PROCEEDINGS 

8. On June 30, 2020, QMetco Limited and Taurus Resources No. 2 B.V. (the “Secured 

Lenders”) applied for and were granted an initial order in respect of the NSC Companies. 

9. On July 10, 2020, the NSC Companies applied for and were granted an amended and 

restated initial order (the “Initial Order”) that, inter alia, approved an interim financing 

agreement with Vitreo Minerals Ltd. (the “Interim Lender”) and granted an Interim 

Lender’s Charge (as defined in the Initial Order). 

10. On July 27, 2020, the NSC Companies applied for and were granted the SISP Order that, 

inter alia: 

(a) approved the SISP and the SISP Procedures; and 

(b) approved the bid made by the Stalking Horse Bidder pursuant to the APA, approved 

the APA and authorized the NSC Companies to execute the APA. 

11. On July 27, 2020, the NSC Companies also applied for and were granted an order that, 

inter alia: 

(a) approved the engagement of the Sales Agent and the granting of the Sales Agent 

Charge; and 

(b) extended the Stay Period up to and including October 9, 2020. 

C. THE SALE AND INVESTMENT SOLICITATION PROCESS 

12. The SISP set forth the process by which the NSC Companies and the Sales Agent, with the 

assistance of the Monitor, conducted the process for the sale of all or substantially all of 

the business of the NSC Companies. 
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13. The SISP and the SISP Order contemplate that the NSC Companies’ property, assets, and 

undertakings will be marketed in an open and transparent manner.  

14. The purpose of the SISP was to canvas the market for one or more offers that is or are 

superior to the Transaction contemplated by the APA.  

15. The Monitor recommended that the Court approve the SISP and the APA for the reasons 

set out in the Second Report of the Monitor dated July 22, 2020. 

16. A summary of the terms of the SISP is contained in the SISP Affidavit. The SISP includes 

the following key dates: 

Date Step 

As soon as reasonably practicable after 

granting of the SISP Order approving the 

SISP Procedures, but in any event no more 

than five (5) business days after the issuance 

of the SISP Order. 

The Monitor shall cause a notice of the sale 

and investor solicitation process contemplated 

by these SISP Procedures and such other 

relevant information which the Monitor 

considers appropriate to be published in The 

Globe and Mail (National Edition) and such 

other publications as the Monitor, in 

consultation with the Applicants and the Sales 

Agent, may deem appropriate. 

For a period of approximately five (5) weeks 

following the granting of the SISP Order, or 

for such shorter period as the Monitor may 

determine appropriate (“Phase I”). 

The Monitor will solicit non-binding letters of 

interest from prospective strategic or financial 

parties to acquire the Property or to invest in 

the Applicants  

Not later than 5:00 PM (Mountain Time) on 

August 26, 2020, or such later other date or 

time as may be agreed by the Applicants, the 

Monitor, and the DIP Lender 

Qualified Bidders that desire to participate in 

Phase I shall submit a non-binding letter of 

interest (the “Qualified Non-Binding LOI”) 

that complies with all of the following 

requirements to the Monitor and the Sales 

Agent. 
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Date Step 

Not later than 5:00 PM (Mountain time) on 

September 24, 2020, or such later other date 

or time as may be agreed by the Applicants, 

the Monitor, and the DIP Lender, including 

for the purpose of accommodating a Qualified 

Bidder from outside of Canada who does not 

have operations or qualified personnel who 

reside in Canada and is required to observe a 

14-day quarantine upon entry into Canada 

prior to completing due diligence activities 

within Canada  

A Qualified Bidder that is not eliminated 

from the SISP in accordance with these SISP 

Procedures and that desires to participate in 

Phase II will deliver written copies of a 

Qualified Purchase Bid or a Qualified 

Investment Bid to the Sales Agent. 

17. The NSC Companies and the Sales Agent, with the assistance of the Monitor, have 

conducted Phase I of the SISP. The results of Phase I of the SISP are summarized in the 

confidential supplement to the third report of the Monitor to be filed in these proceedings 

(the “Confidential Supplement”). The information contained in the Confidential 

Supplement is commercially sensitive and disclosure of such information may have 

adverse consequences for the sale of the Sellers’ assets. 

18. The SISP contemplates that the Sales Agent shall recommend to the NSC Companies and 

the Monitor that the SISP be terminated at the end of Phase I if: 

(a) no Qualified Non-Binding LOI is received by the Sales Agent; or 

(b) the Sales Agent determines that there is no reasonable prospect that any Qualified 

Non-Binding LOI received will result in a Superior Offer. 

19. The SISP further contemplates that if the SISP is terminated pursuant to the Sales Agent’s 

recommendation, the Applicants shall promptly take steps to close the Transaction 

contemplated by the APA. 

20. The results of Phase I of the SISP were reviewed by the Sales Agent. I understand that the 

Sales Agent has determined that there is no reasonable prospect that any Qualified Non-
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Binding LOI received will result in a Superior Offer. As a result, on September 1, 2020, 

the Sales Agent recommended to the NSC Companies and the Monitor that the SISP be 

terminated and the Transaction contemplated by the APA closed. The NSC Companies and 

the Monitor have accepted the Sales Agent’s recommendation. 

21. In the absence of any Qualified Non-Binding LOIs that will proceed to Phase II of the 

SISP, I believe that it is in the best interest of the NSC Companies and their stakeholders 

for this Honourable Court to terminate the SISP, declare the APA the Successful Bid, 

authorize the parties to close the Transaction contemplated by the APA and vest the 

Purchased Assets in the Stalking Horse Bidder, or its nominee, free and clear of all Claims 

other than Permitted Encumbrances. 

D. THE STALKING HORSE BID 

22. As discussed above, on July 27, 2020 this Honourable Court granted approval of the APA 

as a stalking horse credit bid. 

23. The key terms of the APA are summarized at paragraphs 14 to 18 of the SISP Affidavit. 

24. In the absence of a Superior Bid, I believe that the APA is in the best interests of the Sellers 

and their stakeholders and will help maximize the value obtained for the Sellers’ assets. 

Among other things, the transactions contemplated by the APA: 

(a) provide continuing employment for substantially all of the Sellers’ employees 

while leveraging asset and market intelligence developed by management; 

(b) provide certainty for the continuation of the business for the benefit of the local 

community, with continued compliance with environmental obligations; 

(c) provide an opportunity to resume full plant operations subject to improved market 

conditions, which would increase local employment and demand increased 

products and services from the local community; 

(d) provide for payment of the Assumed Obligations (as defined in the APA); 
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(e) provide a platform for streamlined access to additional capital that may be required 

to sustain operations and develop business opportunities; and 

(f) is at or above the price for which interested parties valued the Sellers’ assets. 

25. I understand that the Monitor is supportive of the closing of the Transaction contemplated 

by the APA. 

26. I believe that the SISP has ensured that maximum value is being received for the Purchased 

Assets. The APA represents the best sale transaction available to the NSC Companies and 

their stakeholders. 

27. I believe it is in the best interest of the NSC Companies and their stakeholders for the SISP 

to be terminated, the Transaction contemplated by the APA closed and the Purchased 

Assets vested in the Stalking Horse Bidder, or its nominee, free of all Claims other than 

the Permitted Encumbrances. 

E. EXTENSION OF THE STAY PERIOD 

28. As discussed above, the Stay Period will expire on October 9, 2020.  

29. The NSC Companies are seeking an extension of the Stay Period up to and including 

November 27, 2020. 

30. Since the Stay Extension Order was granted, the NSC Companies have acted in good faith 

and with due diligence to: 

(a) work with the Sales Agent and Monitor to carry out and complete all activities 

necessary for Phase I of the SISP; 

(b) work with the Monitor to respond to due diligence requests from prospective 

bidders; 

(c) continue discussions with TrinityRail Canada Inc. (“TrinityRail”) regarding its 

application to set aside the disclaimer of the railroad car lease agreement between 

Custom Bulk and TrinityRail (the “Disclaimer”); and 
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(d) complete ongoing reporting on receipts and disbursements and variances and 

provide the Monitor with cash flow forecasts. 

31. The ongoing benefit provided by the CCAA stay of proceedings is critical to the NSC 

Companies’ ability to:  

(a) close the Transaction contemplated by the APA and take any steps incidental to 

same; 

(b) resolve the objection by TrinityRail to the Disclaimer; and 

(c) perform all steps necessary to terminate the CCAA proceedings. 

32. Having regard to the circumstances, I believe that the granting of an extension of the Stay 

Period up to and including up to and including November 27, 2020 is necessary and in the 

best interests of the NSC Companies and their stakeholders as it will allow the NSC 

Companies to close the Transaction contemplated by the APA. It will also allow the 

Monitor to oversee additional wind-down activities.  

33. No creditor will be prejudiced by the proposed extension of the Stay Period. 

34. The Monitor has reviewed the cash flow forecasts prepared by the NSC Companies, which 

cash flows demonstrate that the NSC Companies will have sufficient liquidity to fund their 

operations during the proposed extension of the Stay Period.  

CONCLUSION 

35. The NSC Companies have and continue to act in good faith and with due diligence in 

respect of all matters relating to the CCAA proceedings and continue to carry out their 

business in accordance with the terms of the Initial Order.  

36. The Monitor, the Interim Lender and the Secured Lenders are supportive of the relief 

sought pursuant to the Approval and Vesting Order. 

37. I make this affidavit in support of the NSC Companies’ application for the Approval and 

Vesting Order. 





EXHIBIT “C”

This is Exhibit “C” referred to in the Affidavit of 

JERRAD BLANCHARD 

Sworn before me this 20th day of October, 2020 

COMMISSIONER FOR OATHS IN AND FOR ALBERTA 
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General terms 

Part 1 Interpretation 

1 Definitions and interpretation 

1.1 Definitions 

These meanings apply unless the contrary intention appears: 

Amount Owing means the total of all amounts which are then due for payment 
(including as a result of a demand for payment), or which may become due for 
payment, by the Borrower in connection with any Transaction Document to the 
Lender. 

Authorised Officer means in the case of any Party, a director or secretary of 
that Party, or any person who purports to be a “director”, “chief”, “counsel”, 
“executive”, “head”, “president” or “manager” (or a person performing, or 
purporting to perform, the functions of any of them) of that Party. 

Business Day means a day (other than a Saturday or Sunday) on which banks 
are open for general business in Brisbane, Australia. 

Commitment means, for the Lender and the Facility, CAD15,500,000. 

Corporations Act means the Corporations Act 2001 (Cwlth). 

Costs includes costs, charges and expenses, including those incurred in 
connection with advisers. 

Details means the section of this agreement headed “Details”. 

Drawdown Date means the date on which a Drawing is, or is to be, made. 

Drawdown Notice means a notice (which may be in any form, including an 
email) which contains the following information: 

(a) the proposed Drawdown Date; and 

(b) the proposed amount of the Drawing. 

Drawing means the financial accommodation provided by the Lender to the 
Borrower in accordance with this agreement. 

Event of Default means an event or circumstance so described in clause 8 
(“Default”). 

Existing Facility Agreement means the document titled “HCA Mountain 
Minerals (Moberly) Limited – Secured Working Capital Facility Agreement” dated 
6 December 2019 between the Borrower, Lender and others. 

Facility means the facility made available under this agreement. 

Governmental Agency means: 

(a) any government, parliament or legislature, any regulatory or 
administrative authority, agency, commission or board and any other 
statute, rule or regulation making entity having jurisdiction in the relevant 
circumstances, 
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(b) any person acting under the authority of any of the foregoing or under a 
statute, rule or regulation thereof, and 

(c) any judicial, administrative or arbitral court, authority, tribunal or 
commission having jurisdiction in the relevant circumstances. 

 Outstanding Principal Balance means, on a given day, the greater of zero 
and: 

(a) the aggregate amount of all Drawings advanced by the Lender to the 
Borrower made until and including that given day; less  

(b) the sum of all repayments and prepayments on account of principal 
made by the Borrower to the Lender up to and including that given day. 

Party means a party to this agreement. 

Potential Event of Default means an event or circumstance which would (with 
the expiry of a grace period, the giving of notice, the making of any determination 
under the Transaction Documents or any combination of the foregoing, as 
applicable) be an Event of Default.  

Related Body Corporate means, with respect to any person, each other person 
that directly or indirectly (through one or more intermediaries or otherwise) 
controls, is controlled by, or is under common control with, such person; and a 
person shall be deemed to be "controlled by" any other person if such other 
person possesses, directly or indirectly, (a) the power to vote more than 50% of 
the securities (on a fully-diluted basis) having ordinary voting power for the 
election of directors or managing general partners, or (b) the power to direct or 
cause the direction of the management and policies of such person, whether by 
contract or otherwise, provided that a body corporate, trust or partnership shall 
not be precluded from being a related body corporate merely because it is 
formed or established outside Australia, and for the purpose of this document, 
includes, with respect to a specified person, another person that directly or 
indirectly through one or more intermediaries, controls or is controlled by or is 
under common control with the person specified, where "control" means the 
possession, directly or indirectly, of the power to direct or ensure the direction of 
the management or policies of a person, whether through the ability to exercise 
voting power, by contract or otherwise. 

Taxes means taxes, levies, imposts, charges and duties (including stamp and 
transaction duties) imposed by any authority together with any related interest, 
penalties, fines and expenses in connection with them except if imposed on, or 
calculated having regard to, the net income of a Party. 

Transaction Document means 

(a) this agreement; 

(b) any Drawdown Notice; 

(c) any document which the Parties agree in writing to be a Transaction 
Document; and 

(d) any other document connected with any of them. 

1.2 General interpretation  

(a) Unless the contrary intention appears, any reference in a Transaction 
Document to: 
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(i) “assets” or “property” includes present and future properties, 
revenues and rights of every description; 

(ii) a “Transaction Document” or any other agreement or 
instrument is a reference to that Transaction Document or 
other agreement or instrument as amended, replaced or 
novated; 

(iii) “indebtedness” includes any obligation (whether incurred as 
principal or as surety) for the payment or repayment of money, 
whether present or future, actual or contingent; 

(iv) a “person” or “entity” includes any person, firm, company, body 
corporate, government, state or agency of a state or any 
organisation, trust or partnership (whether or not having 
separate legal personality) or two or more of the foregoing and 
any reference to a particular person or entity (as so defined) 
includes a reference to that person’s or entity’s executors, 
administrators, successors, substitutes (including by novation) 
and assigns; 

(v) a “regulation” includes any regulation, rule, official directive, 
treaty, request or guideline (whether or not having the force of 
law) of any Governmental Agency and if not having the force of 
law, with which responsible entities in the position of the relevant 
Party would normally comply; 

(vi) the words “including”, “for example” or “such as” when 
introducing an example do not limit the meaning of the words to 
which the example relates to that example or examples of a 
similar kind; 

(vii) a provision of law or a regulation is a reference to that provision 
as amended, consolidated, replaced or re-enacted; 

(viii) C$ or CAD denotes the lawful currency of Canada; 

(ix) unless a contrary indication appears, a time of day is a reference 
to Brisbane time; 

(x) “law” means common law, principles of equity, and laws made 
by parliament (and laws made by parliament include State, 
Territory and Commonwealth laws and regulations and other 
instruments under them); 

(xi) a “derivative transaction” includes any derivative transaction 
entered into in connection with obtaining protection against, or a 
benefit from, fluctuation in any rate or price; and  

(xii) a reference to any thing (including an amount) is a reference to 
the whole and each part of it. 

(b) Section, clause and schedule headings are for ease of reference only. 

(c) Unless a contrary indication appears, a term used in any other 
Transaction Document or in any notice given under or in connection with 
any Transaction Document has the same meaning in that Transaction 
Document or notice as in this document. 

(d) An Event of Default or Potential Event of Default is “continuing” if it has 
not been remedied to the satisfaction of the Lender or waived in writing.   
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1.3 Existing Facility Agreement 

(a) The Parties agree that in this agreement a reference to a clause or 
definition of the Existing Facility Agreement is taken to be a reference to 
the Existing Facility Agreement as at the date of this agreement, unless 
the Lender provides its express written consent to any subsequent 
amendment, waiver, consent or disclosure of the Existing Facility 
Agreement applying for the purposes of this agreement. 

(b) The Lender (in its capacity as “Lender” under the Existing Facility 
Agreement) hereby: 

(i) provides its consent to this agreement and the indebtedness 
incurred under it for the purposes of; and 

(ii) agrees that neither this agreement nor the implementation of 
any transaction contemplated within it will comprise a breach or 
default (however defined or described) under,  

the Existing Facility Agreement (including, without limitation, for the 
purposes of clause 19.10 (“Incurring Financial Indebtedness”) of the 
Existing Facility Agreement) and each “Finance Document” as defined in 
the Existing Facility Agreement.  
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Part 2 The Facilities 

2 Facility  

2.1 Lender to provide financial accommodation 

The Lender agrees to provide any financial accommodation requested by the 
Borrower in accordance with this agreement.  

3 Using the Facility 

3.1 Drawing down 

(a) The Borrower is not obliged to request a Drawing under the Facility.  
However, if the Borrower wants to use the Facility, the Borrower must 
provide a Drawdown Notice to the Lender requesting the Drawing. 

(b) Subject to clause 3.4 (“Conditions to Drawing”), only one Drawing may 
be made under this agreement.   

(c) If the Borrower wants to initiate a Drawing, the Borrower agrees to give a 
Drawdown Notice to the Lender by 5pm Sydney time on the second 
Business Day before the Drawing is to be made (or such other period as 
may be agreed between the Parties).   

3.2 Amount and currency of Drawing 

Drawings may only be denominated in Canadian dollars.  The Drawing must be 
in the full amount of the Commitment.  

3.3 Effect of a Drawdown Notice 

A Drawdown Notice is effective when the Drawdown Notice is delivered by the 
Borrower to the Lender in accordance with this agreement and it is received in a 
legible form.  An effective Drawdown Notice is irrevocable. 

3.4 Conditions to Drawing   

The Lender need not provide the Drawing until: 

(a) the Lender has received a certificate duly executed by a director of the 
Borrower, attaching: 

(i) constitutional documents: a certified copy of the constitutional 
documents of the Borrower (if any);  

(ii) board resolution: a certified extract of a resolution of the board 
of directors of the Borrower: 

(A) approving the terms of, and the transactions 
contemplated by, this document and resolving that it 
execute this document;  

(B) confirming that it is in the best interests to execute this 
document; 

(C) authorising a specified person or persons to execute 
this document on its behalf; 

(D) confirming that it is able to pay its debts as and when 
they become due; and 
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(E) if applicable, authorising a specified person or 
persons, on its behalf, as Authorised Officers to sign 
and/or despatch all documents and notices (including, 
if relevant, any Drawdown Notice) to be signed and/or 
despatched by it under or in connection with the 
Transaction Documents to which it is a party; 

(iii) this agreement has been fully signed;  

(b) a valid Drawdown Notice has been provided; and 

(c) it is satisfied that no Event of Default or Potential Event of Default is 
continuing on the date of the Drawdown Notice and on the Drawdown 
Date, or would result from the Drawing being provided. 

Each condition under this clause is for the sole benefit of the Lender and may be 
waived by the Lender. 

3.5 Application direction  

(a) The Borrower irrevocably directs the Lender to apply the proceeds of the 
Drawing directly against the amount owing by the Borrower to the Lender 
under the Existing Facility Agreement. 

(b) The Lender agrees to comply with the direction in clause 3.5(a) and 
undertakes, in its capacity as creditor under the Existing Facility 
Agreement, to apply the proceeds of the Drawing towards repayment of 
an equivalent amount outstanding under the Existing Facility Agreement. 

4 Interest 

Subject to clause 10 (“Interest on overdue amounts ”), the Parties acknowledge 
and agree that no interest accrues or is payable on the Outstanding Principal 
Balance.   

5 Repaying and prepaying  

5.1 Repayment  

The Borrower agrees to pay and/or repay the Amount Owing (or any part of it) 
upon written demand by the Lender, provided that notwithstanding any provision 
of this agreement or any Transaction Document in no circumstance shall the 
Amount Owing (or any part of it) be payable in advance of any amount 
outstanding under the Existing Facility Agreement unless approved by the courts 
of the Province of British Columbia.  For the avoidance of doubt, the Lender may 
make more than one demand from time to time, for payment and/or repayment of 
any part of the Amount Owing. 

5.2 Voluntary prepayment 

The Borrower may, at its sole discretion, prepay some or all of an Outstanding 
Principal Balance owed by the Borrower at any time prior to written demand by 
the Lender.  There is no required minimum amount payable in respect of any 
such prepayment.   

5.3 Not a revolving facility  

The Borrower may not redraw an amount repaid or prepaid by the Borrower 
under the Facility. 
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6 Payments 

(a) Unless a provision of a Transaction Document expressly states 
otherwise, the Borrower agrees to make payments (including by way of 
reimbursement) under this agreement: 

(i) on the due date (or, if that is not a Business Day, on the next 
Business Day unless that day falls in the following month, in 
which case, on the previous Business Day);  

(ii) not later than 10.00 am in the place for payment;  

(iii) in the currency in which such payment is due in immediately 
available funds;  

(iv) in full without set-off or counterclaim, and without any deduction 
or withholding in respect of Taxes unless prohibited by law; and 

(v) to the Lender by payment into the account nominated by the 
Lender, or by payment as the Lender otherwise directs. 

(b) If the Lender directs the Borrower to pay a particular person or in a 
particular manner, the Borrower is taken to have satisfied its obligation to 
the Lender by paying in accordance with the direction. 

(c) The Borrower satisfies a payment obligation only when the Lender or the 
person to whom it has directed payment receives the amount. 

7 Undertakings 

7.1 Undertakings 

Each of the undertakings in clauses 18 (“Information Undertakings”) and 19 
(“General Undertakings”) of the Existing Facility Agreement (including any 
undertakings which are incorporated into the Existing Facility Agreement with 
reference to another document) are undertakings for the purposes of this 
agreement as if set out in this agreement in full with any relevant changes and 
any relevant definitions incorporated, except to the extent that the Lender 
consents in writing, however: 

(a) excluding clauses 18.1 (“Financial Statements”), 18.2 (“Compliance 
Certificate”), 18.3 (“Requirements as to Financial Statements”), 18.5 
(““Know your customer” checks”), 19.8 (“Pari passu ranking”), 19.21 
(“Event of Eminent Domain”); and 

(b) on the basis that all references to “Borrower”, “Obligor” or “Obligors” are 
references to the Borrower, all references to “Lender” are references to 
the Lender, and all references to “Finance Documents” are references to 
the Transaction Documents (except, in the case of the Finance 
Document references, in relation to clause 19.3(c) (“Negative pledge”) of 
the Existing Facility Agreement), all references to “Business Days” are 
references to Business Days, all references to an “Event of Default” are 
references to an Event of Default, all references to a “Default” are 
references to both Events of Default and Potential Events of Default, all 
references to “this document” are references to this document, and all 
references to “Commitment” are references to the Commitment. 

Subject to the Borrower’s receipt of the Lender’s express written consent referred 
to in clause 1.3 (“Existing Facility Agreement”), despite any amendment, waiver, 
consent or disclosure provided under the Existing Facility Agreement, each 
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undertaking in this clause 7 is subject to any matter disclosed to, and accepted in 
writing by, the Lender. 

7.2 Undertakings are continuing obligations 

Each undertaking in this agreement continues for so long as there is any 
Commitment or Amount Owing.   

8 Default 

8.1 Events of Default 

The occurrence of each of the events or circumstances specified as an “Event of 
Default” in clause 20 (“Default”) of the Existing Facility Agreement is an “Event of 
Default” for the purposes of this agreement as if set out in this agreement in full 
with any relevant changes and any relevant definitions incorporated, except to 
the extent that the Lender consents in writing, however:   

(a) excluding clauses 20.6 (“Prior claims”) and 20.12(e),(f) and(g) (“Finance 
Documents”); and 

(b) on the basis that all references to “Borrower”, “Obligor” or “Obligors” are 
references to the Borrower, all references to “Lender” are references to 
the Lender, all references to “Finance Documents” are references to the 
Transaction Documents, all references to “Business Days” are 
references to Business Days, all references to an “Event of Default” are 
references to an Event of Default, all references to a “Default” are 
references to both Events of Default and Potential Events of Default, all 
references to “this document” are references to the Existing Facility 
Agreement and all references to “Commitment” are references to the 
Commitment. 

Subject to the Borrower’s receipt of the Lender’s express written consent referred 
to in clause 1.3 (“Existing Facility Agreement”), despite any amendment, waiver, 
consent or disclosure provided under the Existing Facility Agreement, each Event 
of Default in this clause 8 is subject to any matter disclosed to, and accepted in 
writing by, the Lender. 

8.2 Consequences of default 

If an Event of Default is continuing then the Lender may declare at any time by 
notice to the Borrower that: 

(a) an amount equal to the Amount Owing is: 

(i) payable on demand; or 

(ii) immediately due for payment; and/or 

(b) the Lender’s obligation to make Drawings under this agreement is 
terminated and the Lender’s Commitments are cancelled. 

The Lender may make either or both of these declarations.  The making of either 
of them gives immediate effect to its provisions. 

9 Costs  

The Borrower agrees to pay or reimburse: 

(a) the Lender’s reasonable Costs in connection with exercising, enforcing or 
preserving any of its rights in connection with the Amount Owing under 
the Transaction Documents; and 
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(b) stamp duty, registration and similar Taxes or fees paid or payable, in 
connection with: 

(i) any Drawing;  

(ii) a payment in relation to the Amount Owing; or  

(iii) any receipt by the Lender of any Amount Owing paid by the 
Borrower,  

(including any fines and penalties in connection with any of these 
amounts).   

The Borrower agrees to pay amounts due under this clause on demand from the 
Lender. 

10 Interest on overdue amounts  

10.1 Obligation to pay 

(a) If the Borrower does not pay any Amount Owing by it on the due date for 
payment, the Borrower agrees to pay interest on that amount at the rate 
of 2% per annum.   

(b) The interest accrues daily from (and including) the due date to (but 
excluding) the date of actual payment, compounds monthly, and is 
calculated on actual days elapsed and a year of 365 days.  For the 
purposes of the Interest Act (Canada) in the case of a leap year, the 
annual interest rate corresponding to the interest calculated on the basis 
of a 365 day year is equal to the interest rate thus calculated multiplied 
by 366 and divided by 365. 

(c) The Borrower agrees to pay interest owing by the Borrower under this 
clause on demand from the Lender. 

However, under no circumstances shall the interest payable (or any amount 
considered interest under the law) exceed the maximum interest amount 
permitted by law.  As applicable, the interest amount will be reduced so as not to 
exceed this maximum. 

10.2 Compounding 

Interest payable by the Borrower under clause 10.1 (“Obligation to pay”) which is 
not paid by the Borrower when due for payment may be added to the overdue 
amount by the Lender at intervals which the Lender determines from time to time 
or, if no determination is made, every 30 days.  Interest is payable on the 
increased overdue amount at the interest rate in the manner set out in 
clause 10.1 (“Obligation to pay”). 

11 Application of payments 

The Lender may apply amounts paid by the Borrower in respect of the Amount 
Owing (including by way of prepayment) towards satisfaction of the Borrower’s 
obligations under the Transaction Documents in the manner it sees fit in relation 
to that Amount Owing unless the Transaction Documents expressly provide 
otherwise.  This appropriation overrides any purported appropriation by the 
Borrower or any other person. 
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12 Dealing with interests 

12.1 Borrower may not assign or novate 

The Borrower may not assign or otherwise deal with its rights under this 
agreement or allow any interest in it to arise or be varied, in each case, without 
the Lender’s consent. 

12.2 Lender may assign or novate 

The Lender may assign or otherwise deal with its rights under this agreement or 
allow any interest in it to arise or be varied, in each case, without the Borrower’s 
consent. 

13 Notices and other communications 

13.1 Form - all communications 

Any notice or other communication to be made under or in connection with the 
Transaction Documents, including any request, demand, consent or approval, to 
or by a Party must be given in accordance with the notice requirements of the 
Existing Facility Agreement (including any such requirements which are 
incorporated into the Existing Facility Agreement with reference to another 
document). 

13.2 Reliance 

Any notice sent under this clause 13 can be relied on by the recipient if the 
recipient reasonably believes the notice to be genuine and if it bears what 
appears to be the signature (original or facsimile) of an Authorised Officer of the 
sender (without the need for further enquiry or confirmation).  Each Party must 
take reasonable care to ensure that no forged, false or unauthorised 
communications are sent to another Party. 

14 General    

Clause 23.1 (“General”) of the Existing Facility Agreement applies to this 
agreement as if set out in this agreement in full with any relevant changes and 
any relevant definitions incorporated, however on the basis that all references to 
“Borrower”, “Obligor” or “Obligors” are references to the Borrower, all references 
to “Lender” are references to the Lender, all references to “Finance Documents” 
are references to the Transaction Documents, all references to “Business Days” 
are references to Business Days, all references to an “Event of Default” are 
references to an Event of Default, all references to a “Default” are references to 
both Events of Default and Potential Events of Default, all references to “this 
document” are references to this document, all references to “this Agreement” 
are references to this document, and all references to “Party” are references to a 
Party.   

14.1 Disclosure of confidential information  

The Lender may disclose: 

(a) to any person to (or through) whom the Lender assigns or transfers (or 
may potentially assign or transfer) all or any of its rights or obligations 
under a Transaction Document; 

(b) to any person with (or through) whom that Lender enters into (or may 
potentially enter into) any sub-participation in relation to, or any other 
transaction under which payments may be made by reference to a 
Transaction Document or the Borrower; 
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(c) to any person with (or through) whom that Lender enters into (or may 
potentially enter into) derivative transaction relating to any Obligor or any 
of their Related Bodies Corporate; 

(d) to any person in connection with an exercise of rights under a 
Transaction Document; 

(e) to any person in connection with an exercise of rights under a 
Transaction Document; 

(f) to any Party or any Related Bodies Corporate, officers, employees, 
agents and attorneys, legal and other advisers and auditors; 

(g) to rating agencies to the extent required by them; or 

(h) to any person to whom, and to the extent that, information is required to 
be disclosed by any applicable law or regulation, 

any information about the Borrower and the Transaction Documents as that 
Lender shall consider appropriate, however in the case of disclosure under 
paragraphs (a), (b), or (c), only after the disclosee has agreed in writing to be 
bound by confidentiality obligations which are consistent with this clause 14.1. 

14.2 Counterparts 

This document may be executed in any number of counterparts, each of which 
shall be deemed to be an original and all of which taken together shall be 
deemed to constitute one and the same instrument, and it shall not be necessary 
in making proof of this document to produce or account for more than one such 
counterpart.  Delivery of an executed counterpart of a signature page of this 
document by telecopy or by sending a scanned copy by electronic mail shall be 
as effective as delivery of a manually executed counterpart of this document. 

14.3 Governing law  

This document shall be governed by, and constated in accordance with, the laws 
of the Province of British Columbia and the federal laws of Canada applicable 
therein. 

14.4 Jurisdiction 

(a) Each Party irrevocably and unconditionally submits, for itself and its 
property, to the non-exclusive jurisdiction of the courts of the Province of 
British Columbia, in any action or proceeding arising out of or relating to 
this document or any other Transaction Document, or for recognition or 
enforcement of any judgment, and each of the Parties hereto irrevocably 
and unconditionally agrees that all claims in respect of any such action 
or proceeding may be heard and determined in such court. Each Party 
hereby irrevocably waives, to the fullest extent it may effectively do so, 
the defence of inconvenient forum to the maintenance of such action or 
proceeding. Each of the parties hereto agrees that a final judgment in 
any such action or proceeding shall be conclusive and may be enforced 
in other jurisdictions by suit on the judgment or in any other manner 
provided by law. Nothing in this document or in any other Transaction 
Document shall affect any right that the Lender may otherwise have to 
bring any action or proceeding relating to this document or any other 
Transaction Document against the Borrower or its properties in the 
courts of any jurisdiction. 

(b) The Borrower irrevocably and unconditionally waives, to the fullest extent 
permitted by law, any objection that it may now or hereafter have to the 
laying of venue of any action or proceeding arising out of or relating to 
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this document or any other Transaction Document in any court referred 
to in this section. Each of the Parties hereto hereby irrevocably waives, 
to the fullest extent permitted by law, the defence of an inconvenient 
forum to the maintenance of such action or proceeding in any such court. 

(c) The Parties agree that those courts are the most appropriate and 
convenient courts to settle disputes and accordingly no Party will argue 
to the contrary. 

(d) Each Party irrevocably waives any objection it may now or in the future 
have to the venue of any proceedings, and any claim it may now or in 
the future have that any proceedings have been brought in an forum, 
where that venue falls within paragraph 14.4(a). 

(e) This clause 14.4 is for the benefit of the Lender only. As a result, the 
Lender shall not be prevented from taking proceedings relating to a 
dispute in any other courts with jurisdiction. To the extent allowed by law, 
the Lender may take concurrent proceedings in any number of 
jurisdictions. 

 

EXECUTED as an agreement. 
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Signing page 

DATED: ______________________ 
 
 

Borrower 

IN WITNESS WHEREOF, the undersigned by its respective officer(s) or other 
representative(s) thereunto duly authorized have caused this Agreement to be duly 
executed and delivered as of the date stated at the beginning of this Agreement. 

  HCA MOUNTAIN MINERALS (MOBERLY) 
LTD. 

By:  

 
 
Name:  
 
 
Title:  
 

  I have authority to bind the above. 
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Lender 

IN WITNESS WHEREOF, the undersigned by its respective officers or other 
representatives thereunto duly authorized have caused this Agreement to be duly executed 
and delivered as of the date first written above. 

 
EXECUTED by QMETCO LIMITED in 
accordance with section 127(1) of the 
Corporations Act 2001 (Cth) by 
authority of its directors: 
 
 
 ...............................................................  
Signature of director 
 
 
 ...............................................................  
Name of director (block letters) 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
 
 
 ...............................................................  
Signature of director/company 
secretary* 
*delete whichever is not applicable 
 
 ...............................................................  
Name of director/company secretary* 
(block letters) 
*delete whichever is not applicable 
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