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PART II STATUTORY PROVISIONS AND AUTHORITIES TO BE 

RELIED UPON 

Tab  

1 Century Services Inc. v. Canada (Attorney General), [2010] 3 S.C.R. 379 

2 Re ScoZinc Ltd. (2009), 53 C.B.R. (5th) 96 

3 2012 Annotated Bankruptcy and Insolvency Act, Holden, Morawetz and 
Sarra, Note N§143 

4 Pine Valley Mining Corp. (Re) (2008),41 C.B.R. (5th) 43 

5 Canadian Judicial Council’s Ethical Principles for Judges 

6 State Bar of Michigan, Ethics Opinion 3-4, 1991 

7 Section 77(1) of The Court of Queen's Bench Act, CCSM c C280 
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36. Furthermore, U.S. Counsel to the Arctic Glacier Parties advises that she told 

McNulty’s Counsel that “the decision was not one I could make, but would have to be 

made by the Monitor. I told them that if they wanted to pursue the concept of the use of a 

U.S. claims adjudicator further, they would need to discuss it with the Monitor”.43 In the 

reply affidavit, McNulty’s Counsel does not dispute that this statement was made. 

37. Finally, if McNulty was confused about the role of the Monitor being distinct 

from the role of the Arctic Glacier Parties pursuant to Canadian law, he must be 

presumed to know the law like everyone else. It was his choice to wait more than two 

years to retain Canadian counsel.44 As with the Initial Order and Service List, on any 

view of the evidence, McNulty made the choice not to participate more fully in these 

proceedings. In the CCAA context, where expeditious and common sense resolution of 

disputes is the goal, McNulty should bear the consequences of his choices like all other 

stakeholders.  

D. McNulty’s Allegation of Bias Is Unfounded 

38. In the Notice of Motion, McNulty objects to the appointment of Claims Officer 

Ground on the basis that there is an appearance of bias “created by the Monitor hand-

picking [Claims Officer Ground] without proper notice to [McNulty], especially in light 

of [Claims Officer Ground]’s prior affiliation with Osler, Hoskin & Harcourt LLP”.45 

This submission was not pursued in McNulty’s Motion Brief, but nor was it abandoned. 

                                                
43  Render Affidavit, para. 5. 
44  18th Report, para 4.37. 
45  Notice of Motion, ground 5. 
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43. In addition, McNulty does not seek to vary the appeal provisions in the Claims 

Officer Order, which give this Court jurisdiction over appeals.52 As the Nova Scotia 

Supreme Court in Re ScoZinc pointed out, it is usual to give parties a “right of appeal to a 

judge of the court overseeing the CCAA proceedings.” The Claims Officer Order permits 

impacted parties to appeal a Claims Officer’s determination. The Claims Officer Order 

states that such an appeal is not a hearing de novo. Such an appeal would therefore be 

focussed on errors of law and, potentially, palpable and overriding errors of fact.  

(Tab 2 – ScoZinc Ltd. at para. 24) 

44. This further highlights the inherent flaw in the McNulty Motion, its lack of 

consistency with the Canadian CCAA process, the Orders granted in this CCAA 

Proceeding, and the driving principle of fairness to all stakeholders. 

45. This motion and the dispute underlying it has delayed the resolution of the 

McNulty Claim for a year. It has no foundation in the evidence, no basis in the Canadian 

CCAA procedure or the orders of this Court. It should be dismissed with costs to the 

Monitor and the Arctic Glacier Parties. 

F. The Confidential Exhibit Should Be Sealed 

46. Pursuant to the Notice of Motion dated October 15, 2014, the Monitor seeks an 

Order sealing the Confidential Exhibit. Section 77(1) of The Court of Queen's Bench Act, 

CCSM c C280 provides: 

                                                
52  April 2, 2014 Letter, 18th Report, Appendix N, page 3. See also Notice of Disallowance. 
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The court may order that a document filed in a civil 
proceeding is confidential, is to be sealed and is not part of 
the public record of proceeding. 

47. Certain evidence produced in the Michigan Action was subject to two protective 

orders, that were subsequently modified by the Order Modifying the Discovery Protective 

Order.53 That evidence is referred to in the Notice of Disallowance and the Dispute 

Notice, filed as part of the Confidential Exhibit. A Sealing Order is required to prevent 

disclosure of evidence subject to these Protective Orders of the Michigan Court. The 

salutatory effects of such a Sealing Order, including the effects on the rights of civil 

litigants to a fair trial and comity in respect of a foreign Court’s orders, outweigh its 

deleterious effects (including the effects on the right to free expression), which in this 

context includes the public interest in open and accessible Court proceedings. 

ALL OF WHICH IS RESPECTFULLY SUBMITTED this  25th day of November, 2014. 

OSLER, HOSKIN & HARCOURT LLP 
Barristers and Solicitors 
P.O. Box 50, 100 King Street West 
1 First Canadian Place 
Toronto, ON M5X 1B8 
 
Marc Wasserman (LSUC#44066M) 
Tel: 416.862.4908  
Email: mwasserman@osler.com 
 
Jeremy Dacks (LSUC#41851R) 
Tel: 416.862.4923 
Email: jdacks@osler.com 

TAYLOR McCAFFREY LLP 
9th Floor, 400 St. Mary Avenue 
Winnipeg MB R3C 4K5 
 
David R.M. Jackson 
Tel: 204.988.0375 
Email: djackson@tmlawyers.com 

 

 

                                                
53  Protective Orders, 18th Report, Appendix G; and Order Modifying the Protective Order, 18th Report, 

Appendix J. 






















































































































































































































































