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THE DEFENDANT: Yes, sir.

THE COURT: ~- it's well you understand what the
maximum penalty is. And the maximum penalty is up to ten years
in prison; up to a million dollar fine, or two times the gross
pecuniary loss or gain; three years of supervised release; a
hundred dollar special assessment; and restitution.

Now, the importance of supervised release is this, that at
the time of sentencing, if you're sentenced to the
penitentiary, you will also be assigned a period of supervised
release. At the time of sentencing, conditions will be placed
on your conduct during the term of that supervised release. If
you should violate the terms of your supervised release, those
conditions, you could be returned to the penitentiary for a
period of time, which it could be as much as two years and,
under certain circumstances, even maybe longer. 8o that when
you're talking or thinking about what we're doing here today,
under the worst set of circumstances you might spend at
least -- or could spend 12 years in the penitentiary.

Do you understand?

THE DEFENDANT: Yes, sir.

THE COURT: Now, do you understand that, if I would so
choose, that after I accept your plea of guilty I could
sentence you to that maximum penalty?

THE DEFENDANT: Yes, I do.

THE COURT: Now, you are, from what you've told me,
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guilt?

THE DEFENDANT: Yes.

THE COURT: Are you willing to give up your right to a
trial and the other rights I have just discussed?

THE DEFENDANT: Yes, sgir, I am.

THE COURT: Proper plea agreements are permissible.
However, you and the lawyere have a duty to state into the
record the terms of any plea agreement and any agreement that
yvou may have.

It's my understanding that you have entered into a plea
agreement in this case; is that correct?

THE DEFENDANT: That's correct, sir.

THE COURT: I'm going to ask Mr. Culum to put the plea
agreement into the record. Please follow along as he does so,
because after he has completed his presentation, I will ask you
some questions about the plea agreement.

THE DEFENDANT: Okay.

THE COURT: Proceed, sir.

MR. CULUM: Thank you, Your Honor.

The plea agreement is entitled "United States of America v.
Frank G. Larson." Preliminary words: The United States of
America and Frank G. Larson, the defendant, hereby enter into
the following plea agreement pursuant to Rule 11{c) (1) (B) of
the Federal Rules of Criminal Procedure:

Paragraph 1, the Rights Of Defendant. The defendant
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$58,000 was obtained. Instead of simply dismissing it out of hand, he should have inquired why it was so
high and investigated the problem, I find that he had no qualms about accepting the second quote of $28,000
and he had no further information other than it was cheaper. This was not an informed business Judgment,
and he cannot rely upon the business judgment rule, which at its core recognizes that a business corporation
is profit oriented and that an honest error of judgment should not impose liability provided the requisite
standard of care is met.

As the "on site” director Mr. Weston had a responsibility in this type of industry to personally inspect on a
regular basis, i.e., "walk-about", To simply look at the site "not too closely" 26 times over his four year ten-
ure does not meet the mark, He had an obligation if he decided to delegate responsibility to ensure that the
delegate received the training necessary for the job and to receive detailed reports from that delegate,
[Emphasis in original.}

11 In dealing with Weston and Marchant, the trial judge observed that the case was novel with respect to the
Liability of corporate officers and directors under environmental legislation, He said:

- untl this decision there were no specific judicial guidelines against which the directors could measure
their environmental conduct. .

12 The trial judge viewed the novelty of the case as & mitigating factor in sentencing. He also emphasized,
in his extensive reasons, that the environmental damage caused was not "irreparable, extensive or likely to have
numercus consequential adverse effects.” It did not impair the quality of the nearby Trent River system. Bata co-
operated fully with Ministry officials, and derived no windfall profit as a result of its failure to adequately con-
trol the discharge from the barrels in which it stored waste products.

13 The trial judge concluded that Bata had been specifically deterred from engaging in similar conduct by
the fact of its prosecution, and by the further fact that the environmental contamination, which could have been
remedied by spending $56,000 in 1986, progressed to the point where the eventual remedial cost was close to
$450,000.

14 In his reasons for sentence, the trial judge devoted relatively little atfention to the issue of Bata indemmni-
fying Marchant and Weston for their fines. He referred to two theories on this issue. First, he noted that if
Marchant and Weston were indemnified by Bata, “the viable sentencing options of the trial judge are Hmited and
incarceration gains prominence." This suggests that if Bata were permitted fo indemnify Marchant and Weston,
the only way to punish the directors in a meaningful way was to incarcerate them. Second, the trial judge ob-
served that on his view of the evidence, Marchant and Weston would not qualify for indemnification under
Bata's corporate by-laws, that specify that to qualify for indemmification, the directors must have been substan-
tially successful in the litigaiion, which Marchant and Weston were not. :

15 In reducing the fines imposed by the trial judge, Cosgrove I. found that the trial judge did not give Bata,
Marchant, or Weston enough credit for their unblemished records, and the remorse all three expressed. When he

considered that part of the probation order that prohibited Bata from indemnifying Marchant and Weston for
their fines, he stated, at p. 372

It was urged that the extension of the order in para. 6 to require the, corporation not to indemnify the indi-
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