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MR. MAJORAS: Your Homor, the only thing I would add
is that, with respect to their request of a finding that
they're a victim or a finding that they're not a victim, I'm
.not sure exactly what they're asking for, our view of that is
that ig not part of the CVRA. There's no requirement that they
be found or not to be found a victim. The requirement is that
they be heard. And regardless of their status, they have
adequately been heard, and we would certainly argue and will
argue that that is not a subject for mandamus.

THE COURT: Well, I don't want to continue cur
argument, but I think -- my thought was the one thing they're
entitled to is restitution to an amount claimed if it can be
established in the evidence. But that's beside the point.
We'll go on to the next.

Mr. Axelrod, anything you want -- I'll give yvou the last
shot, Mr. Axelrod.

Mr. Low, anything you want to add to the record to protect
your clients?

MR. LOW: ©No. Thank you, Your Honor.

THE COURT: Mr. Axelrod?

MR. AXELROD: ©Nothing further, Your Honor.

THE COURT: Now, I don't want you to lose any sleep
over this. I mean, I might be able to extend it till 5:00
o'clock on Thursday if that would help.

MR. CULUM: Your Honor, we would say 3:00 o'élock is
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4. Identifiable Class
59  This part addresses an argument related to the requirement of an identifiable class: 5. 4(1)(b), CPA.

60 The defendants (ADM) argue that self-identification by IPs is a virtual impossibility. This is becanse HFCS and
liquid sugar are used interchangeably and Canada's regulators did not, in the class period, require labelling on food
products to specify which sweetener was used - someone drinking a cola or eating 2 cookie in British Columbia would
not have known whether it contained HFCS and, thus, whether they were in the proposed class.

61 If consumers cannot know if they fall into the class, the defendants submit that two important procedural and sub-
stantive implications arise: .

I No one will be able to make an informed decision whether to participate in the action or to
opt out.
1. A judgment or settlement must have a binding effect, but as against whom?

62  The defendants cite Western Canadion Shopping Centres Inc. v. Dutton, 2001 SCC 46, [2001] 2 S.C.R. 534, for
the elements of identification:

i. {38] While there are differences between the tests, four conditions emerge as necessary to a class
action. First, the class must be capable of clear definition. Class definition is critical because it
identifies the individuals entitled to notice, entitled to relief (if relief is awarded), and bound by
the judgment. It is essential, therefore, that the class be defined clearly at the outset of the litiga-
tion. The definition should state objective criteria by which members of the class can be identi-
fied. While the criteria should bear a rational relationship to the common issues asserted by all
class members, the criteria should not depend on the outcome of the litigation. It is not necessary
that every class meraber be named or known. It is necessary, however, that any particular person's
claim to membership in the class be determinable by stated, objective criteria: see Branch, supra,
at paras. 4.190-4.207; Friedenthal, Kane and Miller, Civil Procedure (2nd ed, 1993), at pp. 726-
27, Bywater v. Toronto Transit Commission (1998), 27 C.P.C. (4th) 172 (Ont. Ct. (Gen. Div.)), at
paras. 10-11.

63  The defendants submit that Rice J. turned these requirements on their head by holding that the difficulty in this
regard provided a good reason for invoking the class procedure as the only avenue of recovery:

I [92] In my view, the concern for cominercial food and beverage buyers is not well-founded. If
any such commercial entity did not have sufficient evidence to know whether it was a member of
the class or not, then it seems unlikely that it would have sufficient evidence to succeed in its own
individuoal action against the defendants. In that case, this action would be its only possibility for
recovery,

64 I agree with the plaintiffs' rejoinder that there are objective criteria for defining the class and that it is not neces-
sary at this stage to analyse each individual position of the class members. They propose to adduce evidence that HFCS
was sold into the British Columbia market, the defendants fixed the price and earned an unjust profit. A not unlikely
outcome if the plaintiffs can prove their case is that an aggregate award, measured by the improper gain, will be distrib-
uted cy-pres, perhaps through a charity. In that event, it may never be necessary to count the heads of who consumed
HFCS. No IP will enjoy a windfall. Considerations of opting out and binding effect in this scenario are unrealistic con-
cerns.

65 Moreover, if it is correct to say that individual self-identification is impossible, then the defendants are at no risk
of separate actions taken by individuals. All that can be known is that a class was harmed.

66 Mr. Justice Rice followed, correctly in my view, the reasoning of Mr. Justice Myers, the certification judge in the
companion Microsoft case, on this point:

L. {8071 do not accept the submissions of the defendants. The comments of Myers J. are instructive
on the point. In Microsoff at paras. 173-76 he distinguished Chadha and Ragoonanan [Ra-
goonanan v. Imperial Tobacco Canada Ltd. (2005), 78 O.R. (3d) 98 at para. 37, 20 C.P.C. (6th)
262 (S.C.J.), aff'd (2008), 236 0.A.C. 199, 54 C.P.C. (6th) 167 (Div. CL.)]:
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sold to customers in Kansas for the period of January 1, 2001 through March 2008. Between
Jannary 1, 2001 and March 2008, Arctic Glacier's sales of packaged ice o customers in Kansas
exceeded $27 million.

5. In addition, the vast majority of Arctic Glacier’s customers in Kansas are grocery
stores and convenience stores that purchase ice from Arctic Glacier, and then resell that ice.
Virtually all, if not all, of Arctic Glacier's customers that purchase packaged ice for resale mark-

up the price of such ice, as they see fit, prior o reselling it in Kansas.

1 declare under penalty of perjury of the laws of the United States of America that the

foregoing is true and correct.

Executed in Omaha, Nebraska on the 12th day of April, 2011.

oA~

Dave Potfer

LAT-3127%43v]
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