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Companies’ Creditors Arrangement Act, R.S.C., 1985 c. C-36, as amended
Stays, etc. — other than initial application

11.02(2) A court may, on an application in respect of a debtor company other than an 1n1t131
application, make an order, on any terms that it may impose,

(a) staying, until otherwise ordered by the court, for any period that the court considers
necessary, all proceedings taken or that might be taken in respect of the company under
an Act referred to in paragraph (1)(a);

(b) restraining, until otherwise ordered by the court, further proceedings in any action,
suit or proceeding against the company; and

() prohibiting, until otherwise ordered by the court, the commencement of any action,
suit or proceeding against the company.

Burden of proof on application
(3) The court shall not make the order unless

(a) the applicant satisfies the court that circumstances exist that make the order
appropriate; and

(b) in the case of an order under subsection (2), the applicant also satisties the court that
the applicant has acted, and is acting, in good faith and with due diligence.

Restriction

(4) Orders doing anything referred to in subsection (1) or (2) may only be made under this
section.

2005, c. 47, s. 128, 2007, ¢. 36, s. 62(F).

Assignment of agreements

11.3 (1) On application by a debtor company and on notice to every party to an agreement and
the monitor, the court may make an order assigning the rights and obligations of the company
under the agreement to any person who is specified by the court and agrees to the assignment.

Exceptions



(2) Subsection (1) does not apply in respect of rights and obligations that are not assignable by
reason of their nature or that arise under

(a) an agreement entered into on or after the day on which proceedings commence under
this Act;

(b) an eligible financial contract; or
(¢) a collective agreement.

Factors to be considered

(3) In deciding whether to make the order, the court is to consider, among other things,
(a) whether the monitor approved the proposed assignment;

(b) whether the person to whom the rights and obligations are to be assigned would be
able to perform the obligations; and

(c) whether it would be appropriate to assign the rights and obligations to that person.
Restriction

(4) The court may not make the order unless it is satisfied that all monetary defaults in relation to
the agreement — other than those arising by reason only of the company’s insolvency, the
commencement of proceedings under this Act or the company’s failure to perform a non-
monetary obligation — will be remedied on or before the day fixed by the court.

Copy of order
(5) The applicant is to send a copy of the order to every party to the agreement.

1997, c. 12, s. 124; 2005, ¢. 47, s. 128; 2007, c. 29, s. 107, ¢. 36, ss. 65, 112.

Restriction on disposition of business assets

36. (1) A debtor company in respect of which an order has been made under this Act may not sell
or otherwise dispose of assets outside the ordinary course of business unless authorized to do so
by a court. Despite any requirement for shareholder approval, including one under federal or
provincial law, the court may authorize the sale or disposition even if shareholder approval was
not obtained.

Notice to creditors
(2) A company that applies to the court for an authorization is to give notice of the application to
the secured creditors who are likely to be affected by the proposed sale or disposition.



Factors to be considered
(3) In deciding whether to grant the authorization, the court is to consider, among other things,

(a) whether the process leading to the proposed sale or disposition was reasonable in the
circumstances;

(b) whether the monitor approved the process leading to the proposed sale or disposition;
(c¢) whether the monitor filed with the court a report stating that in their opinion the sale
or disposition would be more beneficial to the creditors than a sale or disposition under a
bankruptcy;

(d) the extent to which the creditors were consulted;

(e) the effects of the proposed sale or disposition on the creditors and other interested
parties; and '

(f) whether the consideration to be received for the assets is reasonable and fair, taking
into account their market value.

Additional factors — related persons
(4) If the proposed sale or disposition is to a person who is related to the company, the court
may, after considering the factors referred to in subsection (3), grant the authorization only if it is

satisfied that

(a) good faith efforts were made to sell or otherwise dispose of the assets to persons who
are not related to the company; and

(b) the consideration to be received is superior to the consideration that would be
received under any other offer made in accordance with the process leading to the
proposed sale or disposition.

Related persons

(5) For the purpose of subsection (4), a person who is related to the company includes
(a) a director or officer of the company;
(b) a person who has or has had, directly or indirectly, control in fact of the company; and

(¢) a person who is related to a person describe d in paragraph (a) or (b).

Assets may be disposed of free and clear



(6) The court may authorize a sale or disposition free and clear of any security, charge or other
restriction and, if it does, it shall also order that other assets of the company or the proceeds of
the sale or disposition be subject to a security, charge or other restriction in favour of the creditor
whose security, charge or other restriction is to be affected by the order.

Restriction — employers
(7) The court may grant the authorization only if the court is satisfied that the company can and
will make the payments that would have been required under paragraphs 6(4)(a) and (5)(a) if the

court had sanctioned the compromise or arrangement.

2005, c. 47, 5. 131; 2007, c. 36, s. 78.
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Case Name:
Canwest Publishing Inc. (Re)

IN THE MATTER OF the Companies' Creditors Arrangement Act,
R.S.C. 1985, ¢. C-36, as amended
AND IN THE MATTER OF a plan of compromise or arrangement of
Canwest Publishing Inc./Publications Canwest Inc., Canwest
Books Inc., and Canwest (Canada) Inc., Applicants
[2010] O.J. No. 2190
2010 ONSC 2870
68 C.B.R. (5th) 233
2010 CarswellOnt 3509
Court File No. CV-10-8533-00CL
Ontario Superior Court of Justice
Commercial List
S.E. Pepall J.
May 21, 2010.

(19 paras.)

Bankruptcy and insolvency law -- Companies’ Creditors Arrangement Act (CCAA) matters -- Com-
promises and arrangements -- Sanction by court -- Application by limited partners for order au-
thorizing them to enter into asset purchase agreement and related relief allowed -- Through sales
and solicitation process, limited partners received offer whereby new limited partnership would
acquire assets, assume certain liabilities and offer employment to substantially all employees --
Proposed disposition met statutory requirements, solicitation process was reasonable, sufficient
efforts made to attract best possible bid and proposed transaction preferable to bankruptcy -- As
senior lenders' CCAA plan was fair and reasonable, statutory requirements complied with, and no
available commercial going concern alternatives if sales agreement unable to close, senior lenders’
CCAA plan conditionally sanctioned.
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Application by limited partners for an order authorizing them to enter into an asset purchase agree-
ment based on a bid from the ad hoc committee of a percentage of senior subordinated noteholders
and related relief. The court previously approved a support agreement between the limited partners
and administrative agent for the senior lenders and authorized the limited partners to file a senior
lenders’ plan and commence a sale and investor solicitation process to test the market and obtain an
offer that was superior to the terms of the support transaction. The financial advisor commenced the
sales and solicitation process and received qualified bids. The ad hoc committee bid was determined
to be the superior offer and the monitor recommended that the bid be accepted. The bid contem-
plated that a holding company would effect a transaction through a new limited partnership which
would acquire substantially all of the financial and operating assets of the limited partners, the
shares of the newspaper corporation and assume certain liabilities for a purchase price of $1.1 bil-
lion. In addition, the new limited partnership agreed to offer employment to substantially all of the
employees of the limited partners and assume the pension liabilities and other benefits of the em-
ployees of the limited partners it employed and retirees. The new limited partnership planned to
continue to operate all of the businesses of the limited partners in substantially the same manner
they currently operated. The bid allowed for the full payout of debts owed by the limited partners to
secured lenders and an additional $150 million for the unsecured creditors.

HELD: Application allowed. The limited partners were authorized to enter into the agreement as the
proposed disposition of assets met the statutory and common law requirements, the process through
which the agreement was reached was reasonable, sufficient efforts were made to attract the best
possible bid and the proposed transaction was preferable to bankruptcy. As the senior lenders'
CCAA plan was fair and reasonable, there had been strict compliance with the statutory require-
ments, and there was no available commercial going concern alternatives if the sales agreement was
unable to close, the senior lenders' CCAA plan was conditionally sanctioned.

Statutes, Regulations and Rules Cited:

Companies' Creditors Arrangement Act, R.S.C. 1985, c. C-36, s. 6, 5. 6(3), s. 6(5), s. 6(6), s. 11, s.
36

Counsel:

Lyndon Barnes, Alex Cobb and Betsy Putnam, for the Applicant LP Entities.
Mario Forte, for the Special Committee of the Board of Directors.

David Byers and Maria Konyukhova, for the Monitor, FTI Consulting Canada Inc.

Andrew Kent and Hilary Clarke, for the Administrative Agent of the Senior Secured Lenders Syn-
dicate.

M.P. Gottlieb and J.A. Swartz, for the Ad Hoc Committee of 9.25% Senior Subordinated Notehold-
ers Robert Chadwick and Logan Willis for 7535538 Canada Inc.

Deborah McPhail, for the Superintendant of Financial Services (FSCO).
Thomas McRae, for Certain Canwest Employees.
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Endorsement
S.E. PEPALL J.:--

Relief Requested

1 The LP Entities seek an order: (1) authorizing them to enter into an Asset Purchase Agree-
ment based on a bid from the Ad Hoc Committee of 9.25% Senior Subordinated Noteholders ("the
AHC Bid"); (2) approving an amended claims procedure; (3) authorizing the LP Entities to resume
the claims process; and (4) amending the SISP procedures so that the LP Entities can advance the
Ad Hoc Committee transaction (the AHC Transaction") and the Support Transaction concurrently.
They also seek an order authorizing them to call a meeting of unsecured creditors to vote on the Ad
Hoc Committee Plan on June 10, 2010. Lastly, they seek an order conditionally sanctioning the
Senior Lenders' CCAA Plan.

AHC Bid

2 Dealing firstly with approval of the AHC Bid, in my Initial Order of January 8, 2010, I ap-
proved the Support Agreement between the LP Entities and the Administrative Agent for the Senior
Lenders and authorized the LP Entities to file a Senior Lenders' Plan and to commence a sale and
investor solicitation process (the SISP). The objective of the SISP was to test the market and obtain
an offer that was superior to the terms of the Support Transaction.

3 On January 11, 2010, the Financial Advisor, RBC Capital Markets, commenced the SISP.
Qualified Bids (as that term was defined in the SISP) were received and the Monitor, in consultation
with the Financial Advisor and the LP CRA, determined that the AHC Bid was a Superior Cash
Offer and that none of the other bids was a Superior Offer as those terms were defined in the SISP.

4 The Monitor recommended that the LP Entities pursue the AHC Transaction and the Special
Committee of the Board of Directors accepted that recommendation.

5 The AHC Transaction contemplates that 7535538 Canada Inc. ("Holdco") will effect a trans-
action through a new limited partnership (Opco LP) in which it will acquire substantially all of the
financial and operating assets of the LP Entities and the shares of National Post Inc. and assume
certain liabilities including substantially all of the operating liabilities for a purchase price of $1.1
billion. At closing, Opco LP will offer employment to substantially all of the employees of the LP
Entities and will assume ali of the pension liabilities and other benefits for employees of the LP En-
tities who will be employed by Opco LP, as well as for retirees currently covered by registered pen-
sion plans or other benefit plans, The materials submitted with the AHC Bid indicated that Opco LP
will continue to operate all of the businesses of the LP Entities in substantially the same manner as
they are currently operated, with no immediate plans to discontinue operations, sell material assets
or make significant changes to current management. The AHC Bid will also allow for a full payout
of the debt owed by the LP Entities to the LP Secured Lenders under the LP credit agreement and
the Hedging Creditors and provides an additional $150 million in value which will be available for
the unsecured creditors of the LP Entities.

6 The purchase price will consist of an amount in cash that is equal to the sum of the Senior
Secured Claims Amount (as defined in the AHC Asset Purchase Agreement), a promissory note of
$150 million (to be exchanged for up to 45% of the common shares of Holdco) and the assumption
of certain liabilities of the LP Entities,
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7 The Ad Hoc Committee has indicated that Holdco has received commitments for $950 mil-
lion of funded debt and equity financing to finance the AHC Bid. This includes $700 million of new
senior funded debt to be raised by Opco LP and $250 million of mezzanine debt and equity to be
raised including from the current members of the Ad Hoc Commiittee.

8 Certain liabilities are excluded including pre-filing liabilities and restructuring period claims,
certain employee related liabilities and intercompany liabilities between and among the LP Entities
and the CMI Entities. Effective as of the closing date, Opco LP will offer employment to all
full-time and part-time employees of the LP Entities on substantially similar terms as their then ex-
isting employment (or the terms set out in their collective agreement, as applicable), subject to the
option, exercisable on or before May 30, 2010, to not offer employment to up to 10% of the
non-unionized part-time or temporary employees employed by the LP Entities.

9 The AHC Bid contemplates that the transaction will be implemented pursuant to a plan of
compromise or arrangement between the LP Entities and certain unsecured creditors (the "AHC
Plan"). In brief, the AHC Plan would provide that Opco LP would acquire substantially all of the
assets of the LP Entities. The Senior Lenders would be unaffected creditors and would be paid in
full. Unsecured creditors with proven claims of $1,000 or less would receive cash. The balance of
the consideration would be satisfied by an unsecured demand note of $150 million less the amounts
paid to the $1,000 unsecured creditors. Ultimately, affected unsecured creditors with proven claims
would receive shares in Holdco and Holdco would apply for the listing of its common shares on the
Toronto Stock Exchange.

10  The Monitor recommended that the AHC Asset Purchase Agreement based on the AHC Bid
be authorized. Certain factors were particularly relevant to the Monitor in making its recommenda-
tion:

- the Senior Lenders will received 100 cents on the dollar;

- the AHC Transaction will preserve substantially all of the business of the
LP Entities to the benefit of the LP Entities' suppliers and the millions of
people who rely on the LP Entities' publications each day;

- the AHC Transaction preserves the employment of substantially all of the
current employees and largely protects the interests of former employees
and retirees;

- the AHC Bid contemplates that the transaction will be implemented
through a Plan under which $150 million in cash or shares will be available
for distribution to unsecured creditors;

- unlike the Support Transaction, there is no option not to assume certain
pension or employee benefits obligations.

11 The Monitor, the LP CRA and the Financial Advisor considered closing risks associated
with the AHC Bid and concluded that the Bid was credible, reasonably certain and financially via-
ble. The LP Entities agreed with that assessment. All appearing either supported the AHC Transac-
tion or were unopposed.

12 Clearly the SISP was successful and in my view, the LP Entities should be authorized to en-
ter the Ad Hoc Committee Asset Purchase Agreement as requested.
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13 The proposed disposition of assets meets the section 36 CCAA criteria and those set forth in
the Royal Bank of Canada v. Soundair Corp.' decision. Indeed, to a large degree, the criteria over-

* lap. The process was reasonable and the Monitor was content with it. Sufficient efforts were made
to attract the best possible bid; the SISP was widely publicized; ample time was given to prepare
offers; and there was integrity and no unfairness in the process. The Monitor was intimately in-
volved in supervising the SISP and also made the Superior Cash Offer recommendation. The Mon-
itor had previously advised the Court that in its opinion, the Support Transaction was preferable to a
bankruptcy. The logical extension of that conclusion is that the AHC Transaction is as well. The LP
Entities' Senior Lenders were either consulted and/or had the right to approve the various steps in
the SISP. The effect of the proposed sale on other interested parties is very positive. Amongst other
things, it provides for a going concern outcome and significant recoveries for both the secured and
unsecured creditors. The consideration to be received is reasonable and fair. The Financial Advisor
and the Monitor were both of the opinion that the SISP was a thorough canvassing of the market.
The AHC Transaction was the highest offer received and delivers considerably more value than the
Support Transaction which was in essence a "stalking horse” offer made by the single largest credi-
tor constituency. The remaining subsequent provisions of section 36 of the CCAA are either inap-
plicable or have been complied with. In conclusion the AHC Transaction ought to be and is ap-
proved.

Claims Procedure Order and Meeting Order

14 Turning to the Claims Procedure Order, as a result of the foregoing, the scope of the claims
process needs to be expanded. Claims that have been filed will move to adjudication and resolution
and in addition, the scope of the process needs to be expanded so as to ensure that as many creditors
as possible have an opportunity to participate in the meeting to consider the Ad Hoc Committee
Plan and to participate in distributions, Dates and timing also have to be adjusted. In these circum-
stances the requested Claims Procedure Order should be approved. Additionally, the Meeting Order
required to convene a meeting of unsecured creditors on June 10, 2010 to vote on the Ad Hoc
Committee Plan is granted.

SISP Amendment

15 It is proposed that the LP Entities will work diligently to implement the AHC Transaction
while concurrently pursuing such steps as are required to effect the Support Transaction. The SISP
procedures must be amended. The AHC Transaction which is to be effected through the Ad Hoc
Committee Plan cannot be completed within the sixty days contemplated by the SISP. On consent
of the Monitor, the LP Administrative Agent, the Ad Hoc Committee and the LP Entities, the SISP
is amended to extend the date for closing of the AHC Transaction and to permit the proposed dual
track procedure. The proposed amendments to the SISP are clearly warranted as a practical matter
and so as to procure the best available going concern outcome for the LP Entities and their stake-
holders. Paragraph 102 of the Initial Order contains a comeback clause which provides that inter-
ested parties may move to amend the Initial Order on notice. This would include a motion to amend
the SISP which is effectively incorporated into the Initial Order by reference. The Applicants sub-
mit that I have broad general jurisdiction under section 11 of the CCAA to make such amendments.
In my view, it is unnecessary to decide that issue as the affected parties are consenting to the pro-
posed amendments.

Dual Track and Sanction of Senior Lenders' CCAA Plan
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16 In my view, it is prudent for the LP Entities to simultaneously advance the AHC Transaction
and the Support Transaction. To that end, the LP Entities seek approval of a conditional sanction
order. They ask for conditional authorization to enter into the Acquisition and Assumption Agree-
ment pursuant to a Credit Acquisition Sanction, Approval and Vesting Order.

17 The Senior Lenders' meeting was held January 27, 2010 and 97.5% in number and 88.7% in
value of the Senior Lenders holding Proven Principal Claims who were present and voting voted in
favour of the Senior Lenders' Plan. This was well in excess of the required majorities.

18 The LP Entities are seeking the sanction of the Senior Lenders' CCAA Plan on the basis that
its implementation is conditional on the delivery of a Monitor's Certificate. The certificate will not
be delivered if the AHC Bid closes. Satisfactory arrangements have been made to address closing
timelines as well as access to advisor and management time. Absent the closing of the AHC Trans-
action, the Senior Lenders' CCAA Plan is fair and reasonable as between the LP Entities and its
creditors. If the AHC Transaction is unable to close, I conclude that there are no available commer-
cial going concern alternatives to the Senior Lenders' CCAA Plan. The market was fully canvassed
during the SISP; there was ample time to conduct such a canvass; it was professionally supervised;
and the AHC Bid was the only Superior Offer as that term was defined in the SISP. For these rea-
sons, I am prepared to find that the Senior Lenders' CCAA Plan is fair and reasonable and may be
conditionally sanctioned. I also note that there has been strict compliance with statutory require-
ments and nothing has been done or purported to have been done which was not authorized by the
CCAA. As such, the three part test set forth in the Re: Canadian Airlines Corp.* has been met. Ad-
ditionally, there has been compliance with section 6 of the CCAA. The Crown, employee and pen-
sion claims described in section 6 (3),(5), and (6) have been addressed in the Senior Lenders' Pian at
sections 5.2, 5.3 and 5.4.

Conclusion

19 In conclusion, it is evident to me that the parties who have been engaged in this CCAA pro-
ceeding have worked diligently and cooperatively, rigorously protecting their own interests but at
the same time achieving a positive outcome for the LP Entities' stakeholders as a whole. As I indi-
cated in Court, for this they and their professional advisors should be commended. The business of
the LP Entities affects many people - creditors, employees, retirees, suppliers, community members
and the millions who rely on their publications for their news. This is a good chapter in the LP Enti-
ties' CCAA story. Hopefully, it will have a happy ending.

S.E. PEPALL J.
cp/e/qlafr/qljxr/glana

1[1991] O.J. 1137.

2 2000 ABQB 442, leave to appeal refused 2000 ABCA 238, affirmed 2001 ABCA 9, leave
to appeal to S.C.C. refused July 12, 2001, [2001] S.C.C.A. No. 60.
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1991 CarswellOnt 205, 7 C.B.R. (3d) 1,4 O.R. (3d) 1, 83 D.L.R. (4th) 76, 46 O.A.C. 321

1991 CarswellOnt 205, 7 C.B.R. (3d) 1, 4 O.R. (3d) 1, 83 D.L.R. (4th) 76, 46 O.A.C. 321
Royal Bank v. Soundair Corp.

ROYAL BANK OF CANADA (plaintiffirespondent) v. SOUNDAIR CORPORATION (respondent), CANADIAN
PENSION CAPITAL LIMITED (appeliant) and CANADIAN INSURERS' CAPITAL CORPORATION (appellant)

Ontario Court of Appeal
Goodman, McKinlay and Galligan JJ.A.

Heard: June 11, 12, 13 and 14, 1991
Judgment: July 3, 1991
Docket: Doc. CA 318/91

© Thomson Reuters Canada Limited or its Licensors (excluding individual court documents). All rights reserved.

Counsel: J. B. Berkow and 8. H. Goldman, for appellants Canadian Pension Capital Limited and Canadian Insurers'
Capital Corporation.

J. T. Morin, Q.C., for Air Canada.

L.A.J. Barnes and L.E. Ritchie, for plaintiffirespondent Royal Bank of Canada.

S.F. Dunphy and G.X. Ketcheson, for Emst & Young Inc., receiver of respondent Soundair Corporation,
W.G. Horton, for Ontario Express Limited.

N.J. Spies, for Frontier Air Limited.

Subject: Corporate and Commercial; Insoivency

Receivers --- Conduct and liability of receiver — General conduct of receiver.

Receivers — Sale of debtor's assets — Approval by court — Court appointing receiver to sell airline as going concern
— Court considering its position when approving sale recommended by receiver.

S Corp., which engaged in the air transport business, had a division known as AT. When S Corp. experienced financial
difficulties, one of the secured creditors, who had an interest in the assets of AT, brought a motion for the appointment
of a receiver. The receiver was ordered to operate AT and to sell it as a going concern. The receiver had two offers. It
accepted the offer made by OEL and rejected an offer by 922 which contained an unacceptable condition. Subse-
quently, 922 obtained an order allowing it to make a second offer removing the condition. The secured creditors
supported acceptance of the 922 offer. The court approved the sale to OEL and dismissed the motion to approve the
922 offer. An appeal was brought from this order.

© 2012 Thomson Reuters. No Claim to Orig. Govt. Works
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1991 CarswellOnt 205, 7 C.B.R. (3d) 1, 4 O.R. (3d) 1, 83 D.L.R. (4th) 76, 46 O.A.C. 321

Held:
The appeal was dismissed.

Per Galligan J.A.: When a court appoints a receiver to use its commercial expertise to sell an airline, it is inescapable
that it intends to rely upon the receiver's expertise and not upon its own, The court should be reluctant to second-guess,
with the benefit of hindsight, the considered business decisions made by its receiver.

The conduct of the receiver should be reviewed in the light of the specific mandate given to him by the court. The
order appointing the receiver did not say how the receiver was to negotiate the sale. The order obviously intended,
because of the unusual nature of the asset being sold, to leave the method of sale substantially to the discretion of the
receiver.

To determine whether a receiver has acted providently, the conduct of the receiver should be examined in light of the
information the receiver had when it agreed to accept an offer. On the date the receiver accepted the OEL offer, it had
only two offers: that of OEL, which was acceptable, and that of 922, which contained an unacceptable condition. The
decision made was a sound one in the circumstances. The receiver made a sufficient effort to obtain the best price, and
did not act improvidently.

The court must exercise extreme caution before it interferes with the process adopted by a receiver to sell an unusual
asset, It is important that prospective purchasers know that, if they are acting in good faith, bargain seriously with a
receiver and enter into an agreement with it, a court will not lightly interfere with the commercial judgment of the
receiver to sell the assets to them.

Per McKinlay J.A. (concurring in the result): It is most important that the integrity of procedures followed by
court-appointed receivers be protected in the interests of both commercial morality and the future confidence of
business persons in their dealings with receivers. In all cases, the court should carefully scrutinize the procedure
followed by the receiver. While the procedure catried out by the receiver in this case was appropriate, given the un-
folding of events and the unique nature of the asset involved, it may not be a procedure that is likely to be appropriate
in many receivership sales.

Per Goodman J.A. (dissenting): It was imprudent and unfair on the part of the receiver to ignore an offer from an
interested party which offered approximately triple the cash down payment without giving a chance to the offeror to
remove the conditions or other terms which made the offer unacceptable to the receiver. The offer accepted by the
receiver was improvident and unfair insofar as two creditors were concerned.

Cases considered:
Beauty Counsellors of Canada Ltd., Re(1986), 58 C.BR. (N.8)) 237 (Ont. S.C.) — referred to

British Columbia Development Corp. v. Spun Cast Industries Ltd. (1977), 26 CB.R. (N.S.) 28, 5 B.CL.R. 94
(S8.C.})—referred io

Cameronv. Bank of Nova Scotia (1981), 38 C.B.R. (N.5.) 1,45 N.S.R. (2d) 303, 86 A.P.R. 303 (C.A.) —referred

fo

Crown Trust Co. v. Rosenburg (1986), 67 C.B.R. (N.8.) 320n, 60 O.R. (2d) 87, 22 C.P.C. (2d} 131, 39 D.L.R.
(4th) 526 (H.C.) — applied

© 2012 Thomson Reuters. No Claim to Orig. Govt. Works
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1991 CarswellOnt 205, 7 C.B.R. (3d) 1, 4 O.R. (3d) 1, 83 D.L.R. (4th) 76, 46 O.A.C. 321

Salima Investments Ltd. v. Bank of Montreal (1985), 59 C.B.R. (N.8.) 242, 41 Alta. L.R. (2d) 58. 65 A.R. 372,21
D.L.R. (4th) (C.A.) — referred to

Selkirk, Re (1986), 58 C.B.R. (N.S.) 245 (Ont. $.C.) — referred to

Selkirk, Re (1987), 64 C.B.R. (N.8.} 140 (Ont. S.C.) — referred to

Statutes considered:
Employment Standards Act, R.S.0. 1980, ¢. 137.
Environmental Protection Act, R.S.0. 1980, c. 141.
Appeal from order approving sale of assets by receiver.
Galligan J.A.:

1 This is an appeal from the order of Rosenberg J. made on May 1, 1991. By that order, he approved the sale of Air
Toronto to Ontario Express Limited and Frontier Air Limited, and he dismissed a motion to approve an offer to
purchase Air Toronto by 922246 Ontario Limited.

2 It is necessary at the outset to give some background to the dispute. Soundair Corporation ("Soundair") is a
corporation engaged in the air transport business. It has three divisions. One of them is Air Toronto. Air Toronto
operates a scheduled airline from Toronto to a number of mid-sized cities in the United States of America. Its routes
serve as feeders to several of Air Canada's routes, Pursuant to a connector agreement, Air Canada provides some
services to Air Toronto and benefits from the feeder traffic provided by it. The operational relationship between Air
Canada and Air Toronto is a close one.

3 In the latier part of 1989 and the early part of 1990, Soundair was in financial difficulty. Soundair has two
secured creditors who have an interest in the assets of Air Toronto. The Royal Bank of Canada (the "Royal Bank") is
owed at least $65 million dollars. The appellants Canadian Pension Capital Limited and Canadian Insurers' Capital
Corporation (collectively called "CCFL") are owed approximately $9,500,000. Those creditors will have a deficiency
expected to be in excess of $50 million on the winding up of Soundair.

4 On April 26, 1990, upon the motion of the Royal Bank, O'Brien J. appointed Ernst & Young Inc. (the "receiver")
as receiver of all of the assets, property and undertakings of Soundair. The order required the receiver to operate Air
Toronto and sell it as a going concern. Because of the close relationship between Air Toronto and Air Canada, it was
contemplated that the receiver would obtain the assistance of Air Canada to operate Air Toronto. The order authorized
the receiver:

(b} to enter into contractual arrangements with Air Canada to retain a manager or operator, including Air Canada,
to manage and operate Air Toronto under the supervision of Ernst & Young Inc. until the completion of the sale of
Air Toronto to Air Canada or other person.

Also because of the close relationship, it was expected that Air Canada would purchase Air Toronto. To that end, the
order of O'Brien J. authorized the Receiver:

(c) to negotiate and do all things necessary or desirable to complete a sale of Air Toronto to Air Canada and, if a
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sale to Air Canada cannot be completed, to negotiate and sell Air Toronto to another person, subject to terms.and
conditions approved by this Court.

5 Over a period of several weeks following that order, negotiations directed towards the sale of Air Toronto took
place between the receiver and Air Canada. Air Canada had an agreement with the receiver that it would have ex-
clusive negotiating rights during that period. I do not think it is necessary to review those negotiations, but I note that
Air Canada had complete access to all of the operations of Air Toronto and conducted due diligence examinations, It
became thoroughly acquainted with every aspect of Air Toronto's operations.

6 Those negotiations came to an end when an offer made by Air Canada on June 19, 1990, was considered un-
satisfactory by the receiver. The offer was not accepted and lapsed. Having regard to the tenor of Air Canada's nego-
tiating stance and a letter sent by its solicitors on July 20, 1990, I think that the receiver was eminently reasonable
when it decided that there was no realistic possibility of selling Air Toronto to Air Canada.

7 The receiver then looked elsewhere. Air Toronto's feeder business is very attractive, but it only has value to a
national airline. The receiver concluded reasonably, therefore, that it was commercially necessary for one of Canada's
two national airlines to be involved in any sale of Air Toronto. Realistically, there were only two possible purchasers,
whether direct or indirect. They were Air Canada and Canadian Airlines International.

8 It was well known in the air transport industry that Air Toronto was for sale. During the months following the
collapse of the negotiations with Air Canada, the receiver tried unsuccessfully to find viable purchasers. In late 1990,
the receiver turned to Canadian Airlines International, the only realistic alternative. Negotiations began between them.
Those negotiations led to a letter of intent dated February 11, 1990. On March 6, 1991, the receiver received an offer
from Ontario Express Limited and Frontier Airlines Limited, who are subsidiaries of Canadian Airlines International.
This offer is called the OEL offer.

9 In the meantime, Air Canada and CCFL were having discussions about making an offer for the purchase of Air
Toronto. They formed 922246 Ontario Limited ("922") for the purpose of purchasing Air Toronto. On March 1, 1991,
CCFL wrote to the receiver saying that it proposed to make an offer. On March 7, 1991, Air Canada and CCFL pre-
sented an offer to the receiver in the name of 922. For convenience, its offers are called the "922 offers."

10 The first 922 offer contained a condition which was unacceptable to the receiver. I will refer to that condition in
more detail later. The receiver declined the 922 offer and on March 8, 1991, accepted the OEL offer. Subsequently,
922 obtained an order allowing it to make a second offer. It then submitted an offer which was virtually identical to
that of March 7, 1991, except that the unacceptable condition had been removed.

11 The proceedings before Rosenberg J. then followed. He approved the sale to OEL and dismissed a motion for
the acceptance of the 922 offer. Before Rosenberg J., and in this court, both CCFL and the Royal Bank supported the
acceptance of the second 922 offer.

12 There are only two issues which must be resolved in this appeal. They are:
(1) Did the receiver act properly when it entered info an agreemént to sell Air Toronto to OEL?
(2) What effect does the support of the 922 offer by the secured creditors have on the result?

13 I will deal with the two issues separately.

1. Did the Receiver Act Properly in Agreeing to Sell to OEL?
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14 Before dealing with that issue, there are three general observations which I think I should make. The first is that
the sale of an airline as a going concern is a very complex process. The best method of selling an airline at the best
price is something far removed from the expertise of a court. When a court appoints a receiver to use its commercial
expertise to sell an airline, it is inescapable that it intends to rely upon the receiver's expertise and not upon its own.
Therefore, the court must place a great deal of confidence in the actions taken and in the opinions formed by the
receiver. It should also assume that the receiver is acting properly unless the contrary is clearly shown. The second
observation is that the court should be reluctant to second-guess, with the benefit of hindsight, the considered business
decisions made by its receiver. The third observation which I wish to make is that the conduct of the receiver should be
reviewed in the light of the specific mandate given to him by the court.

15 The order of O'Brien J. provided that if the receiver could not complete the sale to Air Canada that it was "to
negotiate and sell Air Toronto to another person.” The court did not say how the receiver was to negotiate the sale. It
did not say it was to call for bids or conduct an auction. It told the receiver to negotiate and sell. ft obviously intended,
because of the unusual nature of the asset being sold, to leave the method of sale substantially in the discretion of the
receiver. I think, therefore, that the court should not review minutely the process of the sale when, broadly speaking, it
appears to the court to be a just process.

16 As did Rosenberg I., I adopt as correct the statement made by Anderson J. in Crown Trust Co. v. Rosenberg
{1586), 60 O.R. (2d) 87, 67 C.B.R. (N.8.) 320n, 22 C.P.C. (2d) 131,39 D.L.R. (4th) 526 (H.C.), at pp. 92-94 [O.R.], of
the duties which a court must perform when deciding whether a receiver who has sold a property acted properly. When
he set out the court's duties, he did not put them in any order of priority, nor do I. [ summarize those duties as follows:

1. It should consider whether the receiver has made a sufficient effort to get the best price and has not acted im-
providently.

2.t should consider the interests of all parties.
3. It should consider the efficacy and integrity of the process by which offers are obtained.
4. It should consider whether there has been unfairness in the working out of the process.
17 I intend to discuss the performance of those duties separately.
1. Did the Receiver make a sufficient effort to get the best price and did it act providently?

18 Having regard to the fact that it was highly unlikely that a commercially viable sale could be made to anyone
but the two national airlines, or to someone supported by either of them, it is my view that the receiver acted wisely
and reasonably when it negotiated only with Air Canada and Canadian Airlines International. Furthermore, when Air
Canada said that it would submit no further offers and gave the impression that it would not participate further in the
receiver's efforts to sell, the only course reasonably open to the receiver was to negotiate with Canadian Airlines
International. Realistically, there was nowhere else to go but to Canadian Airlines International. In doing so, it is my
opinion that the receiver made sufficient efforts to sell the airline.

19 When the receiver got the OEL offer on March 6, 1991, it was over 10 months since it had been charged with
the responsibility of selling Air Toronto. Until then, the receiver had not received one offer which it thought was
acceptable. After substantial efforts to sell the airline over that period, 1 find it difficult to think that the receiver acted
improvidently in accepting the only acceptable offer which it had.
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20 On March 8, 1991, the date when the receiver accepted the OEL offer, it had only two offers, the OEL offer,
which was acceptable, and the 922 offer, which contained an unacceptable condition. I cannot see how the receiver,
assuming for the moment that the price was reasonable, could have done anything but accept the OEL offer.

21 When deciding whether a receiver had acted providently, the court should examine the conduct of the receiver
in light of the information the receiver had when it agreed to accept an offer. In this case, the court should look at the
receiver's conduct in the light of the information it had when it made its decision on March 8, 1991. The court should
be very cautious before deciding that the receiver's conduct was improvident based upon information which has come
to light after it made its decision. To do so, in my view, would derogate from the mandate to sell given to the receiver
by the order of O'Brien J. I agree with and adopt what was said by Anderson J. in Crown Trust Co. v. Rosenberg, supra,
atp. 112[O.R.]):

Its decision was made as a matter of business judgment on the elements then available to it. It is of the very es-
sence of a receiver's function to make such judgments and in the making of them to act seriously and responsibly
$0 as to be prepared to stand behind them.

If the court were to reject the recommendation of the Receiver in any but the most exceptional circumstances, it
would materially diminish and weaken the role and function of the Receiver both in the perception of receivers
and in the perception of any others who might have occasion to deal with them. It would lead to the conclusion
that the decision of the Receiver was of little weight and that the real decision was always made upon the motion
for approval. That would be a consequence susceptible of immensely damaging results to the disposition of assets
by court-appointed receivers.

[Emphasis added.]

22 I also agree with and adopt what was said by Macdonald J.A. in Cameron v. Bank of Nova Scotia (1981), 38
CB.R.(N.5.) 1, 45N.SR. (2d) 303. 86 A.P.R. 303 (C.A),atp. 11 [CB.R.]:

In my opinion if the decision of the receiver to enter into an agreement of sale, subject to court approval, with
respect to certain assets is reasonable and sound under the circumstances af the time existing it should not be set
aside simply because a later and higher bid is made. To do so would literally create chaos in the commercial world
and receivers and purchasers would never be sure they had a binding agreement.

[Emphasis added.]

23 On March 8, 1991, the receiver had two offers. One was the OEL offer, which it considered satisfactory but
which could be withdrawn by OEL at any time before it was accepted. The receiver also had the 922 offer, which
contained a condition that was totally unacceptable. It had no other offers. It was faced with the dilemma of whether it
should decline to accept the OEL offer and run the risk of it being withdrawn, in the hope that an acceptable offer
would be forthcoming from 922. An affidavit filed by the president of the receiver describes the dilemma which the
receiver faced, and the judgment made in the light of that dilemma:

24. An asset purchase agreement was received by Emst & Young on March 7, 1991 which was dated March 6,
1991. This agreement was received from CCFL in respect of their offer to purchase the assets and undertaking of
Air Toronto. Apart from financial considerations, which will be considered in a subsequent affidavit, the Receiver
determined that it would not be prudent to delay acceptance of the OEL agreement to negotiate a highly uncertain
arrangement with Air Canada and CCFL, Air Canada had the benefit of an 'exclusive' in negotiations for Air
Toronto and had clearly indicated its intention take itself out of the running while ensuring that no other party
could seek to purchase Air Toronto and maintain the Air Canada connector arrangement vital to its survival. The
CCFL offer represented a radical reversal of this position by Air Canada at the eleventh hour. However, it con-
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tained a significant number of conditions to closing which were entirely beyond the control of the Receiver. As
well, the CCFL offer came less than 24 hours before signing of the agreement with OEL which had been nego-
tiated over a period of months, at great time and expense.

[Emphasis added.] 1 am convinced that the decision made was a sound one in the circumstances faced by the receiver
on March &, 1991,

24 I now turn to consider whether the price contained in the OEL offer was one which it was provident to accept.
At the outset, I think that the fact that the OEL offer was the only acceptable one available to the receiver on March 8,
1991, after 10 months of trying to sell the airline, is strong evidence that the price in it was reasonable, In a deterio-
rating economy, I doubt that it would have been wise to wait any longer.

25 I mentioned earlier that, pursuant to an order, 922 was permitted to present a second offer. During the hearing
of the appeal, counsel compared at great length the price contained in the second 922 offer with the price contained in
the OEL offer. Counsel put forth various hypotheses supporting their contentions that one offer was better than the
other.

26 It is my opinion that the price contained in the 922 offer is relevant only if it shows that the price obtained by
the receiver in the OEL offer was not a reasonable one. In Crown Trust Co. v. Rosenberg, supra, AndersonJ., atp. 113
[O.R.], discussed the comparison of offers in the following way:

No doubt, as the cases have indicated, situations might arise where the disparity was so great as to call in question
the adequacy of the mechanism which had produced the offers. It is not so here, and in my view that is substan-
tially an end of the matter.

27 In two judgments, Saunders J. considered the circumstances in which an offer submitted after the receiver had
agreed to a sale should be considered by the court. The first is Re Selkirk (1986), 58 C.B.R. (N.S.) 245 (Ont. S.C.), at p.
247:

If, for example, in this case there had been a second offer of a substantially higher amount, then the court would
have to take that offer into consideration in assessing whether the receiver had properly carried out his function of
endeavouring to obtain the best price for the property.

28 The second is Re Beauty Counsellors of Canada Ltd. (1986), 58 C.B.R. (N.5.) 237 (Ont. 5.C.}, at p. 243:

If a substantially higher bid turns up at the approval stage, the court should consider it. Such a bid may indicate,
for example, that the trustee has not properly carried out its duty to endeavour to obtain the best price for the
estate.

29 In Re Selkirk (1987), 64 C.B.R. (N.8.) 140 (Ont. S.C.), at p. 142, McRae J. expressed a similar view:

The court will not lightly withhold approval of a sale by the receiver, particularly in a case such as this where the
receiver is given rather wide discretionary authority as per the order of Mr. Justice Trainor and, of course, where
the receiver is an officer of this court. Only in a case where there seems to be some unfaimess in the process of the
sale or where there are substantially higher offers which would tend to show that the sale was improvident will the
court withhold approval. It is important that the court recognize the commercial exigencies that would flow if
prospective purchasers are allowed to wait until the sale is in court for approval before submitting their final offer.
This is something that must be discouraged.
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[Emphasis added.]

30 What those cases show is that the prices in other offers have relevance only if they show that the price con-
tained in the offer accepted by the receiver was so unreasonably low as to demonstrate that the receiver was im-
provident in accepting it. I am of the opinion, therefore, that if they do not tend to show that the receiver was im-
provident, they should not be considered upon a motion to confirm a sale recommended by a court-appointed receiver.
1f they were, the process would be changed from a sale by a receiver, subject to court approval, into an auction con-
ducted by the court at the time approval is sought. In my opinion, the latter course is unfair to the person who has
entered bona fide into an agreement with the receiver, can only lead to chaos, and must be discouraged.

31 If, however, the subsequent offer is so substantially higher than the sale recommended by the receiver, then it
may be that the receiver has not conducted the sale properly. In such circumstances, the court would be justified itself
in entering into the sale process by considering competitive bids. However, 1 think that that process should be entered
into only if the court is satisfied that the receiver has not properly conducted the sale which it has recommended to the
court.

32 It is necessary to consider the two offers. Rosenberg J. held that the 922 offer was slightly better or marginally
better than the OEL offer. He concluded that the difference in the two offers did not show that the sale process adopted
by the receiver was inadequate or improvident.

33 Counsel for the appellants complained about the manner in which Rosenberg J. conducted the hearing of the
motion to confirm the OFEL sale. The complaint was that when they began to discuss a comparison of the two offers,
Rosenberg J. said that he considered the 922 offer to be better than the OEL offér. Counsel said that when that
comment was made, they did not think it necessary to argue further the question of the difference in value between the
two offers. They complain that the finding that the 922 offer was only marginally better or slightly better than the OEL
offer was made without them having had the opportunity to argue that the 922 offer was substantially better or sig-
nificantly better than the OEL offer. I cannot understand how counsel could have thought that by expressing the
opinion that the 922 offer was better, Rosenberg J. was saying that it was a significantly or substantially better one.
Nor can I comprehend how counsel took the comment to mean that they were foreclosed from arguing that the offer
was significantly or substantially better. If there was some misunderstanding on the part of counsel, it should have
been raised before Rosenberg J. at the time. I am sure that if it had been, the misunderstanding would have been
cleared up quickly. Nevertheless, this court permitted extensive argument dealing with the comparison of the two
offers.

34 The 922 offer provided for $6 million cash to be paid on closing with a royalty based upon a percentage of Air
Toronto profits over a period of 5 years up to a maximum of $3 million. The OEL offer provided for a payment of §2
million on closing with a royalty paid on gross revenues over a 5-year period. In the short term, the 922 offer is ob-
viously better because there is substantially more cash up front. The chances of future returns are substantially greater
in the OEL offer because royalties are paid on gross revenues, while the royalties under the 922 offer are paid only on
profits. There is an element of risk involved in each offer.

35 The receiver studied the two offers. It compared them and took into account the risks, the advantages and the
disadvantages of each. It considered the appropriate contingencies. It is not necessary to outline the factors which were
taken into account by the receiver because the manager of its insolvency practice filed an affidavit outlining the con-
siderations which were weighed in its evaluation of the two offers. They seem to me to be reasonable ones. That
affidavit concluded with the following paragraph:

24. On the basis of these considerations the Receiver has approved the OEL offer and has concluded that it rep-
resents the achievement of the highest possible value at this time for the Air Toronto division of SoundAir.
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36 The court appointed the receiver to conduct the sale of Air Toronto, and entrusted it with the responsibility of
deciding what is the best offer. I put great weight upon the opinion of the receiver. It swore to the court which ap-
pointed it that the OEL offer represents the achievement of the highest possible value at this time for Air Toronto, 1
have not been convinced that the receiver was wrong when he made that assessment. [ am, therefore, of the opinion
that the 922 offer does not demonstrate any failure upon the part of the receiver to act properly and providently.

37 It follows that if Rosenberg J. was correct when he found that the 922 offer was in fact better, I agree with him
that it could only have been slightly or marginally better. The 922 offer does not lead to an inference that the dispo-
sition strategy of the receiver was inadequatg, unsuccessful or improvident, nor that the price was unreasonabie.

38 I am, therefore, of the opinion the the receiver made a sufficient effort to get the best price, and has not acted
improvidently.

2. Consideration of the Interests of all Parties

39 It is well established that the primary interest is that of the creditors of the debtor: see Crown Trust Co. v.
Rosenberg, supra, and Re Selkirk, supra (Saunders J.). However, as Saunders J. pointed out in Re Beauty Counsellors,
supra at p. 244 [C.B.R.], "it is not the only or overriding consideration."

40 In my opinion, there are other persons whose interests require consideration. In an appropriate case, the in-
terests of the debtor must be taken into account. I think also, in a case such as this, where a purchaser has bargained at
some length and doubtless at considerable expense with the receiver, the interests of the purchaser ought to be taken
into account. While it is not explicitly stated in such cases as Crown Trust Co. v. Rosenberg, supra, Re Seikirk (1986),
supra, Re Beauty Counsellors, supra, Re Selkirk (1987), supra, and (Cameron), supra, I think they clearly imply that
the interests of a person who has negotiated an agreement with a court-appointed receiver are very important.

41 In this case, the interests of all parties who would have an interest in the process were considered by the re-
ceiver and by Rosenberg J.

3, Consideration of the Efficacy and Integrity of the Process by which the Offer was Obtained

42 While it is accepted that the primary concern of a receiver is the protecting of the interests of the creditors,
there is a secondary but very important consideration, and that is the integrity of the process by which the sale is
effected. This is particularly so in the case of a sale of such & unique asset as an airline as a going concern.

43 The importance of a court protecting the integrity of the process has been stated in a number of cases. First, I
refer to Re Selkirk, supra, where Saunders J. said at p. 246 [C.B.R.]:

In dealing with the request for approval, the court has to be concerned primarily with protecting the interest of the
creditors of the former bankrupt. A secondary but important consideration is that the process under which the sale
agreement is arrived at should be consistent with commercial efficacy and integrity.

In that connection I adopt the principles stated by Macdonald J.A. of the Nova Scotia Supreme Court (Appeal

Division) in Cameron v. Bank of N.S. (1981),38 CB.R. (N.S) 1. 45 N.S.R. (2d) 303, 86 A.P.R. 303 (C.A.), where
he said at p. 11:

In my opinion if the decision of the receiver to enter into an agreement of sale, subject to court approval, with
respect to certain assets is reasonable and sound under the circumstances at the time existing it should not be
set aside simply because a later and higher bid is made. To do so would literally create chaos in the com-
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mercial world and receivers and purchasers would never be sure they had a binding agreement. On the con-
trary, they would know that other bids could be received and considered up until the application for court
approval is heard — this would be an intolerable situation.

While those remarks may have been made in the context of a bidding situation rather than a private sale, I consider
them to be equally applicable to a negotiation process leading to a private sale. Where the court is concerned with
the disposition of property, the purpose of appointing a receiver is to have the receiver do the work that the court
would otherwise have to do.

44 In Salima Investments Ltd. v. Bank of Montreal (1985), 59 C.B.R. (N.8.) 242, 41 Alta. L.R. (2d) 58. 65 A.R.
372,21 D.L.R. (4th) 473 at p. 476 [D.L.R.], the Alberta Court of Appeal said that sale by tender is not necessarily the
best way to sell a business as an ongoing concern. It went on to say that when some other method is used which is
provident, the court should not undermine the process by refusing to confirm the sale.

45 Finally, I refer to the reasoning of Anderson J. in Crown Trust Co. v. Rosenberg, supra, at p. 124 [O.R.]:

While every proper effort must always be made to assure maximum recovery consistent with the limitations in-
herent in the process, no method has yet been devised to entirely eliminate those limitations or to avoid their
consequences. Certainly it is not to be found in loosening the entire foundation of the system. Thus to compare the
results of the process in this case with what might have been recovered in some other set of circumstances is
neither logical nor practical,

[Emphasis added.]

46 It is my opinion that the court must exercise extreme caution before it interferes with the process adopted by a
receiver to sell an unusual asset. It is important that prospective purchasers know that, if they are acting in good faith,
bargain seriously with a receiver and enter into an agreement with it, a court will not lightly interfere with the com-
mercial judgment of the receiver to sell the asset to them.

47 Before this court, counsel for those opposing the confirmation of the sale to OEL suggested many different
ways in which the receiver could have conducted the process other than the way which he did. However, the evidence
does not convince me that the receiver used an improper method of attempting to sell the airline. The answer to those
submissions is found in the comment of Anderson J. in Crown Trust Co. v. Rosenberg, supra, at p. 109 [O.R.]:

The court ought not to sit as on appeal from the decision of the Receiver, reviewing in minute detail every element
of the process by which the decision is reached. To do s0 would be a futile and duplicitous exercise.

48 It would be a futile and duplicitous exercise for this court to examine in minute detail all of circumstances
leading up to the acceptance of the OEL offer. Having considered the process adopted by the receiver, it is my opinion
that the process adopted was a reasonable and prudent one.

4. Was there unfairness in the process? .

49 As a general rule, T do not think it appropriate for the court to go into the minutia of the process or of the selling
strategy adopted by the receiver. However, the court has a responsibility to decide whether the process was fair. The
only part of this process which I could find that might give even a superficial impression of unfairness is the failure of
the receiver to give an offering memorandum to those who expressed an interest in the purchase of Air Toronto.

50 T will outline the circumstances which relate to the allegation that the receiver was unfair in failing to provide
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an offering memorandum. In the latter part of 1990, as part of its selling strategy, the receiver was in the process of
preparing an offering memorandum to give to persons who expressed an interest in the purchase of Air Toronto. The
offering memorandum got as far as draft form, but was never released to anyone, although a copy of the draft even-
tually got into the hands of CCFL before it submitted the first 922 offer on March 7, 1991. A copy of the offering
memorandum forms part of the record, and it seems to me to be little more than puffery, without any hard information
which a sophisticated purchaser would require in order to make a serious bid.

51 The offering memorandum had not been completed by Februaryl1, 1991. On that date, the receiver entered
into the letter of intent to negotiate with OEL. The letter of intent contained a provision that during its currency the
receiver would not negotiate with any other party. The letter of intent was renewed from time to time until the OEL
oftfer was received on March 6, 1991,

52 The receiver did not proceed with the offering memorandum because to do so would violate the spirit, if not the
letter, of its letter of intent with OEL.

53 I do not think that the conduct of the receiver shows any unfaiess towards 922. When I speak of 922, I do so
in the context that Air Canada and CCFL are identified with it. I start by saying that the receiver acted reasonably when
it entered into exclusive negotiations with OEL. I find it strange that a company, with which Air Canada is closely and
intimately involved, would say that it was unfair for the receiver to enter into a time-limited agreement to negotiate
exclusively with OEL. That is precisely the arrangement which Air Canada insisted upon when it negotiated with the
receiver in the spring and summer of 1990. If it was not unfair for Air Canada to have such an agreement, I do not
understand why it was unfair for OEL to have a similar one. In fact, both Air Canada and OEL in its turn were acting
reasonably when they required exclusive negotiating rights to prevent their negotiations from being used as a bar-
gaining lever with other potential purchasers. The fact that Air Canada insisted upon an exclusive negotiating right
while it was negotiating with the receiver demonstrates the commercial efficacy of OEL being given the same right
during its negotiations with the receiver. I see no unfaimess on the part of the receiver when it honoured its letter of
intent with OEL by not releasing the offering memorandum during the negotiations with OEL.

54 Moreover, 1 am not prepared to find that 922 was in any way prejudiced by the fact that it did not have an
offering memorandum. It made an offer on March 7, 1991, which it contends to this day was a better offer than that of
OEL. 922 has not convinced me that if it had an offering memorandum, its offer would have been any different or any
better than it actually was. The fatal problem with the first 922 offer was that it contained a condition which was
completely unacceptable to the receiver. The receiver, properly, in my opinion, rejected the offer out of hand because
of that condition. That conditicn did not relate to any information which could have conceivably been in an offering
memorandum prepared by the receiver. It was about the resolution of a dispute between CCFL and the Royal Bank,
something the receiver knew nothing about.

55 Further evidence of the lack of prejudice which the absence of an offering memorandum has caused 922 is
found in CCFL's stance before this court. During argument, its counsel suggested as a possible resolution of this
appeal that this court should call for new bids, evaluate them and then order a sale to the party who put in the better bid.
In such a case, counsel for CCFL said that 922 would be prepared to bid within 7 days of the court's decision. I would
have thought that, if there were anything to CCFL's suggestion that the failure to provide an offering memorandum
was unfair to 922, that it would have told the court that it needed more information before it would be able to make a
bid.

56 I am satisfied that Air Canada and CCFL have, and at all times had, all of the information which they would
have needed to make what to them would be a commercially viable offer to the receiver. I think that an offering
memorandum was of no commercial consequence to them, but the absence of one has since become a valuable tactical
weapon.
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57 It is my opinion that there is no convincing proof that if an offering memorandum had been widely distributed
among persons qualified to have purchased Air Toronto, a viable offer would have come forth from a party other than
922 or OEL. Therefore, the failure to provide an offering memorandum was neither unfair, nor did it prejudice the
obtaining of a better price on March 8, 1991, than that contained in the OEL offer. I would not give effect to the
contention that the process adopted by the receiver was an unfair one.

58 There are two statements by Anderson J. contained in Crown Trust Co. v. Rosenberg, supra, which I adopt as
my own. The first is at p. 109 [O.R.):

The court should not proceed against the recommendations of its Receiver except in special circumstances and
where the necessity and propriety of doing so are plain. Any other rule or approach would emasculate the role of
the Receiver and make it almost inevitable that the final negotiation of every sale would take place on the motion
for approval.

The second is at p. 111 [O.R.]:

It is equally clear, in my view, though perhaps not so clearly enunciated, that it is only in an exceptional case that
the court will intervene and proceed contrary to the Receiver's recommendations if satisfied, as I am, that the
Receiver has acted reasonably, prudently and fairly and not arbitrarily.

In this case the receiver acted reasonably, prudently, fairly and not arbitrarily. I am of the opinion, therefore, that the
process adopted by the receiver in reaching an agreement was a just one.

59 In his reasons for judgment, after discussing the circumstances leading to the 922 offer, Rosenberg J. said this:

They created a situation as of March 8th, where the Receiver was faced with two offers, one of which was in
acceptable form and one of which could not possibly be accepted in its present form. The Receiver acted appro-
priately in accepting the OEL offer.

I agree.

60 The receiver made proper and sufficient efforts to get the best price that it could for the assets of Air Toronto.
It adopted a reasonable and effective process to sell the airline which was fair to all persons who might be interested in
purchasing it. It is my opinion, therefore, that the receiver properly carried out the mandate which was given to it by
the order of O'Brien I. It follows that Rosenberg J. was correct when he confirmed the sale to OEL.

IL The effect of the support of the 922 offer by the two secured creditors.

61 As I noted earlier, the 922 offer was supported before Rosenberg J., and in this court, by CCFL and by the
Royal Bank, the two secured creditors. It was argued that, because the interests of the creditors are primary, the court
ought to give effect to their wish that the 922 offer be accepted. I would not accede to that suggestion for two reasons.

62 The first reason is related to the fact that the creditors chose to have a receiver appointed by the court. Tt was
open to them to appoint a private receiver pursuant to the authority of their security documents. Had they done so, then
they would have had control of the process and could have sold Air Toronto to whom they wished. However, acting
privately and controlling the process involves some risks. The appointment of a receiver by the court insulates the
creditors from those risks. But, insulation from those risks carries with it the logs of control over the process of dis-
position of the assets. As I have attempted to explain in these reasons, when a receiver's sale iz before the court for
confirmation, the only issues are the propriety of the conduct of the receiver and whether it acted providently. The
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function of the court at that stage is not to step in and do the receiver's work, or change the sale strategy adopted by the
receiver. Creditors who asked the court to appoint a receiver to dispose of assets should not be allowed to take over
control of the process by the simple expedient of supporting another purchaser if they do not agree with the sale made
by the receiver. That would take away all respect for the process of sale by a court-appointed receiver.

63 There can be no doubt that the interests of the creditor are an important consideration in determining whether
the receiver has properly conducted a sale. The opinion of the creditors as to which offer ought to be accepted is
something to be taken into account. But if the court decides that the receiver has acted properly and providently, those
views are not necessarily determinative. Because, in this case, the receiver acted properly and providently, I do not
think that the views of the creditors should override the considered judgment of the receiver.

64 The second reason is that, in the particular circumstances of this case, I do not think the support of CCFL and
the Royal Bank of the 922 offer is entitled to any weight. The support given by CCFL can be dealt with summarily. It
is a co-owner of 922, It is hardly surprising and not very impressive to hear that it supports the offer which it is making
for the debtor's assets.

65 The support by the Royal Bank requires more consideration and involves some reference to the circumstances.
On March 6, 1991, when the first 922 offer was made, there was in existence an inter-lender agreement between the
Royal Bank and CCFL. That agreement dealt with the share of the proceeds of the sale of Air Toronto which each
creditor would receive. At the time, a dispute between the Royal Bank and CCFL about the interpretation of that
agreement was pending in the courts. The unacceptable condition in the first 922 offer related to the settlement of the
inter-lender dispute. The condition required that the dispute be resolved in a way which would substantially favour
CCFL. It required that CCFL receive $3,375,000 of the $6 million cash payment and the balance, including the roy-
alties, if any, be paid to the Royal Bank. The Royal Bank did not agree with that split of the sale proceeds.

66 On Aprit 5, 1991, the Royal Bank and CCFL agreed to settle the inter-iender dispute. The settlement was that if
the 922 offer was accepted by the court, CCFL would receive onty $1 million, and the Royal Bank would receive $5
million plus any royalties which might be paid. It was only in consideration of that settlement that the Royal Bank
agreed to support the 922 offer.

67 The Royal Bank's support of the 922 offer is so affected by the very substantial benefit which it wanted to
obtain from the settlement of the inter-lender dispute that, in my opinion, its support is devoid of any objectivity. I
think it has no weight.

68 While there may be circumstances where the unanimous support by the creditors of a particular offer could
conceivably override the proper and provident conduct of a sale by a receiver, I do not think that this is such a case.
This is a case where the receiver has acted properly and in a provident way. It would make a mockery out of the
Jjudicial process, under which a mandate was given to this receiver to sell this airline if the support by these creditors of
the 922 offer were permitted to carry the day. I give no weight to the support which they give to the 922 offer.

69 In its factum, the receiver pointed out that, because of greater liabilities imposed upon private receivers by
various statutes such as the Employment Standards Act, R.8.0. 1980, c. 137, and the Environmental Protection Act,
R.S.0. 1980, c. 141, it is likely that more and more the courts will be asked to appoint receivers in inselvencies. In
these circumstances, I think that creditors who ask for court-appointed receivers and business people who choose to
deal with those receivers should know that if those receivers act properly and providently, their decisions and judg-
ments will be given great weight by the courts who appoint them. I have decided this appeal in the way I have in order
to assure business people who deal with court-appointed receivers that they can have confidence that an agreement
which they make with a court-appointed receiver will be far more than a platform upon which others may bargain at
the court approval stage. I think that persons who enter into agreements with court-appointed receivers, following a
disposition procedure that is appropriate given the nature of the assets involved, should expect that their bargain will
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be confirmed by the court.

70 The process is very important. It should be carefully protected so that the ability of court-appointed receivers to
negotiate the best price possible is strengthened and supported. Because this receiver acted properly and providently in
entering into the OEL agreement, I am of the opinion that Rosenberg J. was right when he approved the sale to OEL
and dismissed the motion to approve the 922 offer.

71 [ would, accordingly, dismiss the appeal. I would award the receiver, OEL and Frontier Airlines Limited their
costs out of the Soundair estate, those of the receiver on a solicitor-client scale. I would make no order as to the costs
of any of the other parties or intervenors.

McKinlay J.A.:

72 I agree with Galligan J.A. in result, but wish to emphasize that I do so on the basis that the undertaking being
sold in this case was of a very special and unusual nature. It is most important that the integrity of procedures followed
by court-appointed receivers be protected in the interests of both commercial morality and the future confidence of
business persons in their dealings with receivers. Consequently, in all cases, the court should carefully scrutinize the
procedure followed by the receiver to determine whether it satisfies the tests set out by Anderson J. in Crown Trust Co.
v. Rosenberg (1986), 67 CB.R. (N.S.) 320n, 60 O.R. {2d) 87, 22 C.P.C. (2d) 131, 39 D.L.R. (4th) 526 (H.C.). While
the procedure carried out by the receiver in this case, as described by Galligan J.A., was appropriate, given the un-
folding of events and the unique nature of the assets involved, it is not a procedure that is likely to be appropriate in
many receivership sales.

73 I should like to add that where there is a small number of creditors who are the only parties with a real interest
in the proceeds of the sale (i.e., where it is clear that the highest price attainable would result in recovery so low that no
other creditors, shareholders, guarantors, etc., could possibly benefit therefore), the wishes of the interested creditors
should be very seriously considered by the receiver, It is true, as Galligan J.A. points out, that in seeking the court
appointment of a receiver, the moving parties also seek the protection of the court in carrying out the receiver's
functions. However, it is also true that in utilizing the court process, the moving parties have opened the whole process
to detailed scrutiny by all involved, and have probably added significantly to their costs and consequent shortfall as a
result of so doing. The adoption of the court process should in no way diminish the rights of any party, and most
certainly not the rights of the only parties with a real interest. Where a receiver asks for court approval of a sale which
is opposed by the only parties in interest, the court should scrutinize with great care the procedure followed by the
receiver. I agree with Galligan J.A. that in this case that was done. I am satisfied that the rights of all parties were
properly considered by the receiver, by the learned motions court judge, and by Galligan J.A.

Goodman J A, {dissenting):

74 I have had the opportunity of reading the reasons for judgment herein of Galligan and McKinlay JJ.A. Re-
spectfully, I am unable to agree with their conclusion.

75 The case at bar is an exceptional one in the sense that upon the application made for approval of the sale of the
assets of Air Toronto, two competing offers were placed before Rosenberg J. Those two offers were that of OEL and
that of 922, a company incorporated for the purpose of acquiring Air Toronto. Its shares were owned equally by CCFL
and Air Canada. It was conceded by all parties to these proceedings that the only persons who had any interest in the
proceeds of the sale were two secured creditors, viz., CCFL and the Royal Bank of Canada. Those two creditors were
unanimous in their position that they desired the court to approve the sale to 922, We were not referred to, nor am [
aware of, any case where a court has refused to abide by the unanimous wishes of the only interested creditors for the
approval of a specific offer made in receivership proceedings.
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76 In British Columbia Developments Corp. v. Spun Cast Industries Ltd, (1977), 26 C.B.R. (N.8.)28. 5 B.C.L.R.
94 (8.C.), Berger J. said at p. 30 [C.B.R.]:

Here all of those with a financial stake in the plant have joined in seeking the court's approval of the sale to Fincas.
This court does not have a roving commission to decide what is best for investors and businessmen when they
have agreed among themselves what course of action they should follow. It is their money.

77 I agree with that statement. It is particularly apt to this case. The two secured creditors will suffer a shortfall of
approximately $50 million. They have a tremendous interest in the sale of assets which form part of their security. 1
agree with the finding of Rosenberg J. that the offer of 922 is superior to that of OEL. He concluded that the 922 offer
is marginally superior. If by that he meant that mathematically it was likely to provide slightly more in the way of
proceeds, it is difficult to take issue with that finding. If, on the other hand, he meant that having regard to all con-
siderations it was only marginally superior, I cannot agree. He said in his reasons:

[ have come to the conclusion that knowledgeable creditors such as the Royal Bank would prefer the 922 offer
even if the other factors influencing their decision were not present. No matter what adjustments had to be made,
the 922 offer results in more cash immediately. Creditors facing the type of loss the Royal Bank is taking in this
case would not be anxious to rely on contingencies especially in the present circumstances surrounding the aitline
industry.

78 I agree with that statement completely. It is apparent that the difference between the two offers insofar as cash
on closing is concerned amounts to approximately $3 million to $4 million. The bank submitted that it did not wish to
gamble any further with respect to its investment, and that the acceptance and court approval of the OEL offer in effect
supplanted its position as a secured creditor with respect to the amount owing over and above the down payment and
placed it in the position of a joint entrepreneur, but one with no control, This results from the fact that the OEL offer
did not provide for any security for any funds which might be forthcoming over and above the initial down payment on
closing.

79 In Cameronv. Bank of Nova Scotia (1981). 38 CB.R. (N.8.) 1, 45 N.S.R. (2d} 303, 86 A.P.R. 303 (C.A.), Hart
LA, speaking for the majority of the court, said at p. 10 [C.B.R.]:

Here we are dealing with a receiver appointed at the instance of one major creditor, who chose to insert in the
contract of sale a provision making it subject to the approval of the court. This, in my opinion, shows an intention
on behalf of the parties to invoke the normal equitable doctrines which place the court in the position of looking to
the interests of all persons concerned before giving its blessing to a particular transaction submitted for approval.
In these circumstances the court would not consider itself bound by the contract entered into in good faith by the
receiver but would have to look to the broader picture to see that that contract was for the benefit of the creditors
as a whole. When there was evidence that a higher price was readily available for the property the chambers judge
was, in my opinion, justified in exercising his discretion as he did. Otherwise he could have deptived the creditors
of a substantial sum of money.

80 This statement is apposite to the circumstances of the case at bar. I hasten to add that in my opinion it is not
only price which is to be considered in the exercise of the judge's discretion. It may very well be, as I believe to be so
in this case, that the amount of cash is the most important element in determining which of the two offers is for the
benefit and in the best interest of the creditors.

81 It is my view, and the statement of Hart J.A. is consistent therewith, that the fact that a creditor has requested an
order of the court appointing a receiver does not in any way diminish or derogate from his right to obtain the maximum
benefit to be derived from any disposition of the debtor's assets. I agree completely with the views expressed by
McKinlay J.A. in that regard in her reasons,
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82 It is my further view that any negotiations which took place between the only two interested creditors i de-
ciding to support the approval of the 922 offer were not relevant to the determination by the presiding judge of the
issues involved in the motion for approval of either one of the two offers, nor are they relevant in determining the
outcome of this appeal. It is sufficient that the two creditors have decided unanimously what is in their best interest,
and the appeal must be considered in the light of that decision. It so happens, however, that there is ample evidence to
support their conclusion that the approval of the 922 offer is in their best interests.

83 I am satisfied that the interests of the creditors are the prime consideration for both the receiver and the court.
In Re Beauty Counsellors of Canada Ltd. (1986), 58 C.B.R. (N.S.) 237 (Ont. S.C.), Saunders J. said at p. 243:

This does not mean that a court should ignore a new and higher bid made after acceptance where there has been no
unfairness in the process. The interests of the creditors, while not the only consideration, are the prime consid-
eration.

84 I agree with that statement of the law, In Re Selkirk (1986), 58 C.B.R. (N.S8.) 245 (Ont. 8.C.), Saunders J. heard
an application for court approval of the sale by the sheriff of real property in bankruptcy proceedings. The sheriff had
been previously ordered to list the property for sale subject to approval of the court. Saunders J. said at p. 246:

In dealing with the request for approval, the court has to be concerned primarily with protecting the interests of the
creditors of the former bankrupt. A secondary but important consideration is that the process under which the sale
agreement is arrived at should be consistent with commercial efficacy and integrity.

85 1 am in agreement with that statement as a matter of general principle. Saunders J. further stated that he adopted
the principles stated by Macdonald J.A. in Cameron, supra, quoted by Galligan J.A. in his reasons. In Cameron, the
remarks of Macdonald J.A. related to situations involving the calling of bids and fixing a time limit for the making of
such bids. In those circumstances the process is so clear as a matter of commercial practice that an interference by the
court in such process might have a deleterious effect on the efficacy of receivership proceedings in other cases. But
Macdonald J.A. recognized that even in bid or tender cases where the offeror for whose bid approval is sought has
complied with all requirements, a court might not approve the agreement of purchase and sale entered into by the
receiver. He said at pp. 11-12 [C.B.R.]:

There are, of course, many reasons why a court might not approve an agreement of purchase and sale, viz., where
the offer accepted is so low in relation to the appraised value as to be unrealistic; or, where the circumstances
indicate that insufficient time was allowed for the making of bids or that inadequate notice of sale by bid was
given (where the receiver sells property by the bid method); or, where it can be said that the proposed sale is not in
the best interest of either the creditors or the owner. Court approval must involve the delicate balancing of
competing interests and not simply a consideration of the interests of the creditors.

86 The deficiency in the present case is so large that there has been no suggestion of a competing interest between
the owner and the creditors.

87 I agree that the same reasoning may apply to a negotiation process leading to a private sale, but the procedure
and process applicable to private sales of a wide variety of businesses and undertakings with the multiplicity of indi-
vidual considerations applicable and perhaps peculiar to the particular business is not so clearly established that a
departure by the court from the process adopted by the receiver in a particular case will result in commercial chaos to
the detriment of future receivership proceedings. Each case must be decided on its own merits, and it is necessary to
consider the process used by the receiver in the present proceedings and to determine whether it was unfair, im-
provident or inadequate.
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88 It is important to note at the outset that Rosenberg J. made the following statement in his reasons:

On March 8, 1991 the trustee accepted the OEL offer subject to court approval. The Receiver at that time had no
other offer before it that was in final form or could possibly be accepted. The Receiver had at the time the
knowledge that Air Canada with CCFL had not bargained in good faith and had not fulfilled the promise of its
letter of March 1st. The Receiver was justified in assuming that Air Canada and CCFL's offer was a long way
from being in an acceptable form and that Air Canada and CCFL's objective was to interrupt the finalizing of the
OEL agreement and to retain as long as possible the Air Toronto connector traffic flowing into Terminal 2 for the
benefit of Air Canada.

89 In my opinion there was no evidence before him or before this court to indicate that Air Canada, with CCFL,
had not bargained in good faith, and that the receiver had knowledge of such lack of good faith. Indeed, on his appeal,
counsel for the receiver stated that he was not alleging Air Canada and CCFL had not bargained in good faith. Air
Canada had frankly stated at the time that it had made its offer to purchase, which was eventually refused by the
receiver, that it would not become involved in an "auction" to purchase the undertaking of Air Canada and that, alt-
hough it would fulfil its contractual obligations to provide connecting services to Air Toronto, it would do no more
than it was legally required to do insofar as facilitating the purchase of Air Toronto by any other person. In so doing,
Air Canada may have been playing "hardball,” as its behaviour was characterized by some of the counsel for opposing
parties. It was nevertheless merely openly asserting its legal position, as it was entitled to do,

90 Furthermore, there was no evidence before Rosenberg J. or this court that the receiver had assumed that Air
Canada and CCFL's objective in making an offer was to interrupt the finalizing of the OEL agreement and to retain as
long as possible the Air Toronto connector traffic flowing into Terminal 2 for the benefit of Air Canada. Indeed, there
was no evidence to support such an assumption in any event, although it is clear that 922, and through it CCFL and Air
Canada, were endeavouring to present an offer to purchase which would be accepted and/or approved by the court in
preference to the offer made by OEL.

91 To the extent that approval of the OEL agreement by Rosenberg J. was based on the alleged lack of good faith
in bargaining and improper motivation with respect to connector traffic on the part of Air Canada and CCFL, it canmot
be supported.

92 I would also point out that rather than saying there was no other offer before it that was final in form, it would
have been more accurate to have said that there was no unconditional offer before it.

a3 In considering the material and evidence placed before the court, I am satisfied that the receiver was at all times
acting in good faith. I have reached the conclusion, however, that the process which he used was unfair insofar as 922
is concerned, and improvident insofar as the two secured creditors are concerned.

94 Air Canada had been negotiating with Soundair Corporation for the purchase from it of Air Toronto for a
considerable period of time prior to the appointment of a receiver by the court. It had given a letter of intent indicating
a prospective sale price of $18 million. After the appointment of the receiver, by agreement dated April 30, 1990, Air
Canada continued its negotiations for the purchase of Air Toronto with the receiver. Although this agreement con-
tained a clause which provided that the receiver "shall not negotiate for the sale ... of Air Toronto with any person
except Air Canada,” it further provided that the receiver would not be in breach of that provision merely by receiving
unsolicited offers for all or any of the assets of Air Toronto. In addition, the agreement, which had a term commencing
on April 30, 1990, could be terminated on the fifth business day following the delivery of a written notice of termi-
nation by one party to the other, I point out this provision merely to indicate that the exclusivity privilege extended by
the receiver to Air Canada was of short duration at the receiver's option.

95 As a result of due negligence investigations carried out by Air Canada during the months of April, May and
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June of 1990, Air Canada reduced its offer to $8.1 million conditional upon there being $4 million in tangible assets.
The offer was made on June 14, 1990, and was open for acceptance until June 29, 1990.

96 By amending agreement dated June 19, 1990, the receiver was released from its covenant to refrain from
negotiating for the sale of the Air Toronto business and assets to any person other than Air Canada. By virtue of this
amending agreement, the receiver had put itself in the position of having 2 firm offer in hand, with the right to nego-
tiate and accept offers from other persons. Air Canada, in these circumstances, was in the subservient position. The
receiver, in the exercise of its judgment and discretion, allowed the Air Canada offer to lapse. On July 20, 1990, Air
Canada served a notice of termination of the Apri! 30, 1990 agreement.

97  .Apparently as a result of advice received from the receiver to the effect that the receiver intended to conduct an
auction for the sale of the assets and business of the Air Toronto division of Soundair Corperation, the solicitors for
Air Canada advised the receiver by letter dated July 20, 1990, in part as follows:

Air Canada has instructed us to advise you that it does not intend to submit a further offer in the auction process.

98 This statement, together with other staiements set forth in the letter, was sufficient to indicate that Air Canada
was not interested in purchasing Air Toronto in the process apparently contemplated by the receiver at that time. It did
not form a proper foundation for the receiver to conclude that there was no realistic possibility of selling Air Toronto
fto] Air Canada, either alone or in conjunction with some other person, in different circumstances, In June 1990, the
receiver was of the opinion that the fair value of Air Toronto was between $10 million and $12 million.

99  In August 1990, the receiver contacted a number of interested parties. A number of offers were received which
were not deemed to be satisfactory. One such offer, received on August 20, 1990, came as a joint offer from OEL and
Air Ontario (an Air Canada connector). It was for the sum of $3 million for the good will relating to certain Air To-
ronto routes, but did not include the purchase of any tangible assets or leasehold interests.

100 In December 1990, the receiver was approached by the management of Canadian Partner {operated by OEL)
for the purpose of evaluating the benefits of an amalgamated Air Toronto/Air Partner operation. The negotiations
continued from December of 1990 to February of 1991, culminating in the OEL agreement dated March 8, 1991.

101 On or before December 1990, CCFL advised the receiver that it intended to make a bid for the Air Toronto
assets. The receiver, in August of 1990, for the purpose of facilitating the sale of Air Toronto assets, commenced the
preparation of an operating memorandum. He prepared no less than six draft operating memoranda with dates from
QOctober 1990 through March t, 1991, None of these were distributed to any prospective bidder despite requests
having been received therefor, with the exception of an early draft provided to CCFL without the receiver's
knowledge.

102 During the period December 1990 to the end of January 1991, the receiver advised CCFL that the offering
memorandum was in the process of being prepared and would be ready soon for distribution. He further advised CCFL
that it should await the receipt of the memorandum before submitting a formal offer to purchase the Air Toronto
assets.

103 By late January, CCFL had become aware that the receiver was negotiating with OEL for the sale of Air
Toronto. In fact, on February i1, 1991, the receiver signed a letter of intent with OEL wherein it had specificaily
agreed not to negotiate with any other potential bidders or solicit any offers from others.

104 By letter dated February 25, 1991, the solicitors for CCFL made a written request to the receiver for the
offering memorandum. The receiver did not reply to the letter because he felt he was precluded from so doing by the
provisions of the letter of intent dated February 11, 1991. Other prospective purchasers were also unsuccessful in
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obtaining the promised memorandum to assist them in preparing their bids. It should be noted that, exclusivity pro-
vision of the letter of intent expired on February 20, 1991. This provision was extended on three occasions, viz.,
February 19, 22 and March 5, 1991. It is clear that from a legal standpoint the receiver, by refusing to extend the time,
could have dealt with other prospective purchasers, and specifically with 922.

105 It was not until March 1, 1991, that CCFL had obtained sufficient information to enable it to make a bid
through 922. It succeeded in so doing through its own efforts through sources other than the receiver. By that time the
receiver had already entered into the letter of intent with OEL. Notwithstanding the fact that the receiver knew since
December of 1990 that CCFL wished to make a bid for the assets of Air Toronto (and there is no evidence to suggest
that at that time such a bid would be in conjunction with Air Canada or that Air Canada was in any way connected with
CCFL), it took no steps to provide CCFL with information necessary to enable it to make an intelligent bid, and indeed
suggested delaying the making of the bid until an offering memorandum had been prepared and provided. In the
meantime, by entering into the letter of intent with OEL, it put itself in a position where it could not negotiate with
CCFL or provide the information requested.

106 On February 28, 1991, the solicitors for CCFL telephoned the receiver and were advised for the first time that
the receiver had made a business decision to negotiate solely with OEL and would not negotiate with anyone else in
the interim.

107 By letter dated March 1, 1991, CCFL advised the receiver that it intended to submit a bid. It set forth the
essential terms of the bid and stated that it would be subject to customary commercial provisions. On March 7, 1991
CCFL and Air Canada, jointly through 922, submitted an offer to purchase Air Toronto upon the terms set forth in the
letter dated March 1, 1991. It included a provision that the offer was conditional upon the interpretation of an in-
ter-lender agreement which set out the relative distribution of proceeds as between CCFL and the Royal Bank. It is
common ground that it was a condition over which the receiver had no control, and accordingly would not have been
acceptable on that ground alone. The receiver did not, however, contact CCFL in order to negotiate or request the
removal of the condition, although it appears that its agreement with OEL not to negotiate with any person other than
OEL expired on March 6, 1991.

108 The fact of the matter is that by March 7, 1991, the receiver had received the offer from OEL which was
subsequently approved by Rosenberg J. That offer was accepted by the receiver on March 8, 1991. Notwithstanding
the fact that OEL had been negotiating the purchase for a period of approximately 3 months, the offer contained a
provision for the sole benefit of the purchaser that it was subject to the purchaser obtaining "a financing commitment
within 45 days of the date hereof in an amount not less than the Purchase Price from the Royal Bank of Canada or other
financial institution upon terms and conditions acceptable to them. In the event that such a financing commitment is
not obtained within such 45 day period, the purchaser or OEL shall have the right to terminate this agreement upon
giving written notice of termination to the vendor on the first Business Day following the expiry of the said period."
The purchaser was also given the right to waive the condition.

109 In effect, the agreement was tantamount to a 45-day option to purchase, excluding the right of any other
person to purchase Air Toronto during that period of time and thereafter if the condition was fulfilled or waived. The
agreement was, of course, stated to be subject to court approval.

110 In my opinion, the process and procedure adopted by the receiver was unfair to CCFL. Although it was aware
from December 1990 that CCFL was interested in making an offer, it effectively delayed the making of such offer by
continually referring to the preparation of the offering memorandum. It did not endeavour during the period December
1990 to March 7, 1991, to negotiate with CCFL in any way the possible terms of purchase and sale agreement. In the
result, no offer was sought from CCFL by the receiver prior to February 11, 1991, and thereafter it put itself in the
position of being unable to negotiate with anyone other than OEL. The receiver then, on March 8, 1991, chose to
accept an offer which was conditional in nature without prior consultation with CCFL (922) to see whether it was
prepared to remove the condition in its offer.
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111 I do not doubt that the receiver felt that it was more likely that the condition in the OEL offer would be ful-
filled than the condition in the 922 offer. It may be that the receiver, having negotiated for a period of 3 months with
OEL, was fearful that it might lose the offer if OEL discovered that it was negotiating with another person. Never-
theless, it seems to me that it was imprudent and unfair on the part of the receiver to ignore an offer from an interested
party which offered approximately triple the cash down payment without giving a chance to the offeror to remove the
conditions or other terms which made the offer unacceptable to it. The potential loss was that of an agreement which
amounted to little more than an option in favour of the offeror.

112 In my opinion the procedure adopted by the receiver was unfair to CCFL in that, in effect, it gave OEL the
opportunity of engaging in exclusive negotiations for a period of 3 months, notwithstanding the fact that it knew CCFL
was interested in making an offer. The receiver did not indicate a deadline by which offers were to be submitted, and it
did not at any time indicate the structure or nature of an offer which might be acceptable to it.

113 In his reasons, Rosenberg J. stated that as of March 1, CCFL and Air Canada had all the information that they
needed, and any allegations of unfairness in the negotiating process by the receiver had disappeared. He said:

They created a situation as of March 8, where the receiver was faced with two offers, one of which was acceptable
in form and one of which could not possibly be accepted in its present form. The Receiver acted appropriately in
accepting the OEL offer.

If he meant by "acceptable in form" that it was acceptable to the receiver, then obviously OEL had the unfair ad-
vantage of its lengthy negotiations with the receiver to ascertain what kind of an offer would be acceptable to the
receiver. If, on the other hand, he meant that the 922 offer was unacceptable in its form because it was conditional, it
can hardly be said that the OEL offer was more acceptable in this regard, as it contained a condition with respect to
financing terms and conditions "acceptable to them."

114 It should be noted that on March 13, 1991, the representatives of 922 first met with the receiver to review its
offer of March 7, 1991, and at the request of the receiver, withdrew the inter-lender condition from its offer. On March
14, 1991, OEL removed the financing condition from its offer. By order of Rosenberg J. dated March 26, 1991, CCFL
was given until April 5, 1991, to submit a bid, and on April 5, 1991, 922 submitted its offer with the inter-lender
condition removed.

115 In my opinion, the offer accepted by the receiver is improvident and unfair insofar as the two creditors are
concerned. It is not improvident in the sense that the price offered by 922 greatly exceeded that offered by OEL. In the
final analysis it may not be greater at all. The salient fact is that the cash down payment in the 922 offer constitutes
proximately two thirds of the contemplated sale price, whereas the cash down payment in the OEL transaction con-
stitutes approximately 20 to 25 per cent of the contemplated sale price. In terms of absolute dollars, the down payment
in the 922 offer would likely exceed that provided for in the OEL agreement by approximately $3 million to $4 mil-
lion.

116 In Re Beauty Counsellors of Canada Ltd., supra, Saunders J. said at p. 243 [C.B.R.]:
If & substantially higher bid turns up at the approval stage, the court should consider it. Such a bid may indicate,
for example, that the trustee has not properly carried out its duty to endeavour to obtain the best price for the
estate. In such a case the proper course might be to refuse approval and to ask the trustee to recommence the

process.

117 I accept that statement as being an accurate statement of the law. I would add, however, as previously indi-
cated, that in determining what is the best price for the estate, the receiver or court should not limit its consideration to
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which offer provides for the greater sale price. The amount of down payment and the provision or lack thereof to
secure payment of the balance of the purchase price over and above the down payment may be the most important
factor to be considered, and I am of the view that is so in the present case. It is clear that that was the view of the only
creditors who can benefit from the sale of Air Toronto.

118 I note that in the case at bar the 922 offer in conditional form was presented to the receiver before it accepted
the OEL offer. The receiver, in good faith, although I believe mistakenly, decided that the OEL offer was the better
offer. At that time the receiver did not have the benefit of the views of the two secured creditors in that regard. At the
time of the application for approval before Rosenberg J., the stated preference of the two interested creditors was made
quite clear. He found as fact that knowledgeable creditors would not be anxious to rely on contingencies in the present
circumstances surrounding the airline industry. It is reasonable to expect that a receiver would be no less knowl-
edgeable in that regard, and it is his primary duty to protect the interests of the creditors. In my view, it was an im-
provident act on the part of the receiver to have accepted the conditional offer made by OEL, and Rosenberg J. erred in
failing to dismiss the application of the receiver for approval of the OEL offer. It would be most inequitable to foist
upon the two creditors, who have already been seriously hurt, more unnecessary contingencies.

119 Although in other circumstances it might be appropriate to ask the receiver to recommence the process, in my
opinion, it would not be appropriate to do so in this case. The only two interested creditors support the acceptance of
the 922 offer, and the court should so order.

120 Although I would be prepared to dispose of the case on the grounds stated above, some comment should be
addressed to the question of interference by the court with the process and procedure adopted by the receiver.

121 I am in agreement with the view expressed by McKinlay J.A. in her reasons that the undertaking being sold in
this case was of a very special and unusual nature. As a result, the procedure adopted by the receiver was somewhat
unusual. At the outset, in accordance with the terms of the receiving order, it dealt solely with Air Canada. It then
appears that the receiver contemplated a sale of the assets by way of auction, and still later contemplated the prepa-
ration and distribution of an offering memorandum inviting bids. At some point, without advice to CCFL, it aban-
doned that idea and reverted to exclusive negotiations with one interested party. This entire process is not one which is
customary or widely accepted as a general practice in the commercial world. It was somewhat unique, having regard to
the circumstances of this case. In my opinion, the refusal of the court to approve the offer accepted by the receiver
would not reflect on the integrity of procedures followed by court-appointed receivers, and is not the type of refusal
which will have a tendency to undermine the future confidence of business persons in dealing with receivers.

122 Rosenberg J. stated that the Royal Bank was aware of the process used and tacitly approved it. He said it knew
the terms of the letter of intent in February 1991, and made no comment. The Royal Bank did, however, indicate to the
receiver that it was not satisfied with the contemplated price, nor the amount of the down payment. It did not, however,
tell the receiver to adopt a different process in endeavouring to sell the Air Toronto assets. It is not clear from the
material filed that at the time it became aware of the letter of intent that it knew that CCF] was interested in purchasing
Air Toronto.

123 I am further of the opinion that a prospective purchaser who has been given an opportunity to engage in
exclusive negotiations with a receiver for relatively short periods of time which are extended from time to time by the
receiver, and who then makes a conditional offer, the condition of which is for his sole benefit and must be fulfilled to
his satisfaction unless waived by him, and which he knows is to be subject to court approval, cannot legitimately ¢laim
to have been unfairly dealt with if the court refuses to approve the offer and approves a substantially better one.

124 In conclusion, I feel that I must comment on the statement made by Galligan J.A. in his reasons to the effect
that the suggestion made by counse! for 922 constitutes evidence of lack of prejudice resulting from the absence of an
offering memorandum. It should be pointed out that the court invited counsel to indicate the manner in which the
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problem should be resolved in the event that the court concluded that the order approving the OEL offer shouid be set
aside. There was no evidence before the court with respect to what additional information may have been acquired by
CCFL since March 8, 1991, and no inquiry was made in that regard. Accordingly, I am of the view that no adverse
inference should be drawn from the proposal made as a result of the court's invitation.

125 For the-above reasons I would allow the appeal one set of costs to CCFL-922, set aside the order of Rosenberg
J., dismiss the receiver's motion with one set of costs to CCFL-922 and order that the assets of Air Toronto be sold to
numbered corporation 922246 on the terms set forth in its offer with appropriate adjustments to provide for the delay
in its execution. Costs awarded shall be payable out of the estate of Soundair Corporation. The costs incurred by the
receiver in making the application and responding to the appeal shall be paid to him out of the assets of the estate of
Soundair Corporation on a solicitor-client basis. I would make no order as to costs of any of the other parties or in-
tervenors.

Appeal dismissed.

END OF DOCUMENT
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(107 paragr.)

Bankruptcy and insolvency law -- Companies’ Creditors Arrangement Act matters -- Application of
Act -- Compromises and arrangements -- Directions --AbitibiBowater sought approval of a sale of
assets in the context of their CCAA restructuring -- In trying to achieve the best possible result
within the best possible time frame, AbitibiBowater, with the guidance and assistance of the Moni-
tor, conducted a fair, reasonable and thorough sale process that proved to be transparent and effi-
cient - AbitibiBowater was well founded in proceeding with the sale to AIM on the basis that the
offer submitted by AIM was the most advantageous and presented the fewest closing risks for Abit-
ibiBowater and its creditors -- Motion granted.

AbitibiBowater inc. (AbitibiBowater) sought approval of a sale of assets in the context of their
CCAA restructuring ~- At issue were, on the one hand, the faimess of the sale process involved and
the appropriateness of the Monitor's recommendation in that regard, and on the other hand, the legal
standing of a disgruntled bidder to contest the approval sought -- AbitibiBowater sought the sale of
four closed mills to AIM -- Given the current state of the North American newsprint and forest
products industry, the Petitioners have had to go through a process of idling and ultimately selling
certain of their mills that they no longer required to satisfy market demand and that would not form
part of their mill configuration after emergence from their current CCAA proceedings -- AbitibiB-
owater, with the assistance of the Monitor, had in fact undertaken a number of similar sales pro-
cesses with respect to closed mills -- AbitibiBowater marketed the Closed Mills as a bundled group
to maximize their value, minimize the potential future environmental liability associated with the
sites, and ensure the disposal of all four sites through their current US Chapter 11 and CCAA pro-
ceedings -- None of the numerous AbitibiBowater creditors opposed the contemplated sale - One
of the unsuccessful bidders opposed the sale -- It argued that the amount offered by AIM was lower
than its own offer -- HELD: Motion granted -- The Court had jurisdiction to approve a sale of assets
in the course of CCAA proceedings, notably when such a sale was in the best interest of the stake-
holders generally -- There were sufficient and definite justifications for the sale of the closed mills
-- The sale process was beyond reproach -- In trying to achieve the best possible resuit within the
best possible time frame, AbitibiBowater, with the guidance and assistance of the Monitor, con-
ducted a fair, reasonable and thorough sale process that proved to be transparent and efficient -- The
unsuccessful bidder had not provided satisfactory evidence of its financial ability to close the trans-
action and was not treated unfairly --AbitibiBowater was well founded in proceeding with the sale
to AIM on the basis that the offer submitted by AIM was the most advantageous and presented the
fewest closing risks for AbitibiBowater and its creditors.

Législation citée :

Companies' Creditors Arrangement Act

Counsel:

Me Sean Dunphy, Me Guy P. Martel, Me Joseph Reynaud, STIKEMAN, ELLIOTT, Attorneys for
the Debtors.

Me Avram Fishman, FLANZ FISHMAN MELAND PAQUIN, Attorneys for the Monitor.
Me Robert E. Thornton, THORNTON GROUT FINNIGAN, Attorneys for the Monitor.
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Me Serge F. Guérette, FASKEN MARTINEAU, Attorneys for the Term Lenders.
Me Nicolas Gagné, Gravel, Bernier, Vaillancourt, Attorneys for Ville de Beaupré.
Me Eric Valliére, McMILLAN LLP, Attorneys for the Intervenor, American Iron & Metal LP.

Me Marc Duchesne, BORDEN, LADNER, GERVAIS, Attorneys for the
Ad hoc Committee of the Senior Secured Noteholders and U.S.

Bank National Association, Indenture Trustee for the Senior

Secured Noteholders.

Me Frederick L. Myers, GOODMANS LLP, Attorneys for the Ad hoc Committee of Bondholders.
Me Bertrand Giroux, BCF, Attorneys for the Intervenor, Recyclage Arctic Béluga Inc.

REASONS FOR JUDGMENT AND VESTING ORDER IN RESPECT OF
THE BEAUPRE, DALHOUSIE, DONNACONA AND FORT WILLIAM
ASSETS (#513)

INTRODUCTION

1 [1] This judgment deals with the approval of a sale of assets contemplated by the Petitioners
in the context of their CCAA restructuring.

2 [2] At issue are, on the one hand, the fairness of the sale process involved and the appropri-
ateness of the Monitor's recommendation in that regard, and on the other hand, the legal standing of

a disgruntled bidder to contest the approval sought.
THE MOTION AT ISSUE

3 [3] Through their Amended Motion for the Issuance of an Order Authorizing the Sale of Cez-
tain Assets of the Petitioners (Four Closed Mills) (the "Motion"), the Petitioners seek the approval
of the sale of four closed mills to American Iron & Metal LP ("AIM") and the issuance of two
Vesting Orders' in connection thereto.

4 [4] The Purchase Agreement and the Land Swap Agreement contemplated in that regard,
which were executed on April 6, 15 and 21, 2010, are filed in the record as Exhibits R-1, R-1A and

R-2A.

5 [5] In short, given the current state of the North American newsprint and forest products in-
dustry, the Petitioners have had to ge through a process of idling and ultimately selling certain of
their mills that they no longer require to satisfy market demand and that will not form part of their
mill configuration after emergence from their current CCAA proceedings.

6 [6] So far, the Petitioners, with the assistance of the Monitor, have in fact undertaken a num-
ber of similar sales processes with respect to closed mills, including:

(a) the pulp and paper mill in Belgo, Quebec that was sold to Recyclage Arctic
Beluga Inc. ("Arctic Beluga™), as approved and authorized by the Court on
November 24, 2009;
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(b)  the St-Raymond sawmill that was sold to 9213-3933 Quebec Inc., as ap-
proved and authorized by the Court on December 11, 2009; and

(c) the Mackenzie Facility that was sold to 1508756 Ontario Inc., as approved
and authorized by the Court on March 23, 2010.

7 [7] The transaction at issue here includes pulp and paper mills located in Dalhousie, New
Brunswick (the "Dathousie Mill"), Donnacona, Quebec (the "Donnacona Mill"), Fort William,
Ontario (the "Fort William Mill") and Beaupré, Quebec (the "Beaupré Mill") (collectively, the
"Closed Mills").

8 [8] The assets comprising the Closed Mills include the real property, buildings, machinery
and equipment located at the four sites.

9 [9] The Closed Mills are being sold on an "as is/where is" basis, in an effort to (i) reduce the
Petitioners' ongoing carrying costs, which are estimated to be approximately CDN$12 million per
year, and (ii) mitigate the Petitioners' potential exposure to environmental clean-up costs if the sites
are demolished in the future, which are estimated at some CDN$10 million based on the Monitor's
testimony at hearing.

10 [10] The Petitioners marketed the Closed Mills as a bundled group to maximize their value,
minimize the potential future environmental liability associated with the sites, and ensure the dis-
posal of all four sites through their current US Chapter 11 and CCAA proceedings.

11 [11] According to the Petitioners, the proposed sale is the product of good faith, arm's length
negotiations between them and AIM.

12 [12] They believe that the marketing and sale process that was followed was fair and rea-
sonable. While they did receive other offers that were, on their faces, higher in amount than AIM's
offer, they consider that none of the other bidders satisfactorily demonstrated an ability to consum-
mate a sale within the time frame and on financial terms that were acceptable to them.

13 [13] Accordingly, the Petitioners submit that the contemplated sale of the Closed Mills to
AIM is in the best interest of and will generally benefit all of their stakeholders, in that:

a)  the sale forms part of Petitioners' continuing objective and strategy to
elaborate a restructuring plan, which will allow them (or any successor) to
be profitable over time. This includes the following previously announced
measures of (a) disposing of non-strategic assets, (b) reducing indebted-
ness, and (c) reducing financial costs;

b)  the Closed Mills are not required to continue the operations of the Peti-
tioners, nor are they vital to successfully restructure their business;

¢)  each of the Closed Mills faces potential environmental liabilities and other
clean-up costs. The Petitioners also incur monthly expenses to maintain the
sites in their closed state, including tax, utility, insurance and security
costs;

d)  the proposed transaction is on attractive terms in the current market and
will provide the Petitioners with additional liquidity. In addition to realiz-
ing cash proceeds from the Closed Mills and additional proceeds from the
sales of the paper machines, the projected sale will also relieve the Peti-
tioners of potentially significant environmental liabilities; and
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€) the Petitioners' creditors will not suffer any prejudice as a result of the
proposed sale and the issuance of the proposed vesting orders since the
proceeds will be remitted to the Monitor in trust and shall stand in the
place and stead of the Purchased Assets (as defined in the contemplated
Purchase Agreement). As a result, all liens, charges and encumbrances on
the Purchased Assets will attach to such proceeds, with the same priority as
they had immediately prior to the sale.

14 [14] In its 38th Report dated April 24, 2010, the Monitor supports the Petitioners’ position
and recommends that the contemplated sale to AIM be approved.

15 [15] Some key creditors, notably the Ad Hoc Commitiee of the Bondholders, also support
the Motion. Others (for instance, the Term Lenders and the Senior Secured Noteholders) indicate
that they simply submit to the Court's decision.

16 [16] None of the numerous Petitioners' creditors opposes the contemplated sale. None of the
parties that may be affected by the wording of the Vesting Orders sought either.

17 [17] However, Arctic Beluga, one of the unsuccessful bidders in the marketing and sale
process of the Closed Mills, intervenes to the Motion and objects to its conclusions.

18 [18] It claims that its penultimate bid? for the Closed Mills was a proposal for CDN$22.1
million in cash, an amount more than CDN$8.3 million greater than the amount proposed by the
Petitioners in the Motion.

19 [19] According to Arctic Beluga, the AIM bid that forms the basis of the contemplated sale
is for CDN$8.8 million in cash, plus 40% of the proceeds from any sale of the machinery (of which
only CDN$5 million is guaranteed within 90 days of closing), and is significantly lower than its
own offer of over CDN$22 million in cash.

20 [20] Arctic Beluga argues that it lost the ability to purchase the Closed Mills due to unfair-
ness in the bidding process. It considers that the Court has the discretion to withhold approval of the
sale where there has been unfairness in the sale process or where there are substantially higher of-

fers available.

21 [21] It thus requests the Court to 1) dismiss the Motion so that the Petitioners may consider
its proposal for the Closed Mills, 2) refuse to authorize the Petitioners to enter into the proposed
Purchase Agreement and Land Swap Agreement, and 3) declare that its proposal is the highest and
best offer for the Closed Mills,

22 [22] The Petitioners reply that Arctic Beluga has no standing to challenge the Court's ap-
proval of the sale of the Closed Mills contemplated in these proceedings.

23 [23] Subsidiarily, in the event that Arctic Beluga is entitled to participate in the Motion, they
consider that any inquiry into the integrity and fairness of the bidding process reveals that the con-
templated sale to AIM is fair, reasonable and to the advantage of the Petitioners and the other inter-
ested parties, namely the Petitioners' creditors.

24 [24] To complete this summary of the relevant context, it is worth adding that at the hearing,
in view of Arctic Beluga's Intervention, AIM also intervened to support the Petitioners' Motion.
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25 [25] It is worth mentioning as well that even though he did not contest the Motion per se,
the Ville de Beaupré's Counsel voiced his client's concerns with respect to the amount of unpaid
taxes* currently outstanding in regard to the Beaupré Mill located on its territory.

26 [26] Apparently, part of these outstanding taxes has been paid very recently, but there is a
potential dispute remaining on the balance owed. That issue is not, however, in front of the Court at
the moment.

ANALYSIS AND DISCUSSION

27 [27] In the Court's opinion, the Petitioners' Motion is well founded and the Vesting Orders
sought should be granted.

28 [28] The sale process followed here was beyond reproach. Nothing justifies refusing the Pe-
titioners' request and setting aside the corresponding recommendation of the Monitor. None of the
complaints raised by Arctic Beluga appears justified or legitimate under the circumstances.

29 [29] On the issue of standing, even though the Court, to expedite the hearing, did not pre-
vent Arctic Beluga from participating in the debate, it agrees with Petitioners that, in the end, its
legal standing appeared to be most probably inexistent in this case.

30 [30] This notwithstanding, it remains that in determining whether or not to approve the sale,
the Court had to be satisfied that the applicable criteria were indeed met. Because of that, the com-
plaints raised would have seemingly been looked at, no matter what. As part of its role as officer of
the Court, the Monitor had, in fact, raised and addressed them in its 38th Report in any event.

31 [31] The Court's brief reasons follow.

THE SALE APPROVAL

32 [32] In a prior decision rendered in the context of this restructuring®, the Court has indicated
that, in its view, it had jurisdiction to approve a sale of assets in the course of CCAA proceedings,
notably when such a sale was in the best interest of the stakeholders generally-.

33 [33] Here, there are sufficient and definite justifications for the sale of the Closed Mills. The
Petitioners no longer use them. Their annual holding costs are important. To insure that a purchaser
takes over the environmental liabilities relating thereto and to improve the Petitioners' liquidity are,
no doubt, valid objectives.

34 [34] In that prior decision, the Court noted as well that in determining whether or not to au-
thorize such a sale of assets, it should consider the following key factors:

* whether sufficient efforts to get the best price have been made and whether
the parties acted providently;
the efficacy and integrity of the process followed;
the interests of the parties; and
whether any unfairness resulted from the process.

35 [35] These principles were established by the Ontario Court of Appeal in the Soundair de-
cision. They are applicable in a CCAA sale situation’.

36 [36] The Soundair criteria focus first and foremost on the "integrity of the process", which is
integral to the administration of statutes like the CCAA. From that standpoint, the Court must be
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‘wary of reopening a blddlng process particularly where doing so could doom the transaction that
has been achieved®.

37 [37] Here, the Monitor's 38th Report comprehensively outlines the phases of the marketing
and sale process that led to the outcome now challenged by Arctic Beluga. This process is detailed
at length at paragraphs 26 to 67 of the Report.

38 [38] The Court agrees with the Monitor's view that, in trying to achieve the best possible
result within the best possible time frame, the Petitioners, with the guidance and assistance of the
Monitor, have conducted a fair, reasonable and thorough sale process that proved to be transparent
and efficient.

39 [39] Suffice it to note in that regard that over sixty potential purchasers were contacted dur-
ing the course of the initial Phase I of the sale process and provided with bid package information,
that the initial response was limited to six parties who submitted bids, three of which were unac-
ceptable to the Petitioners, and that the subsequent Phase Il involved the three finalists of Phase 1.

40 [40] By sending the bid package to over sixty potential purchasers, there can be no doubt
that the Petitioners, with the assistance of the Monitor, displayed their best efforts to obtain the best
price for the Closed Mills.

41 [41] Moreover, Arctic Beluga willingly and actively participated in these phases of the bid-
ding process. The fact that it now seeks to nevertheless challenge this process as being unfair is ra-
ther awkward, Its active participation certainly does not assist its position on the contestation of the
sale approval’.

42 [42] In point of fact, Arctic Beluga's assertion of alleged unfairness in the sale process is
simply not supported by any of the evidence adduced.

43 [43] Arctic Beluga was not treated unfairly. The Petitioners and the Monitor diligently con-
sidered the unsolicited revised bids it tendered, even after the acceptance of AIM's offer. It was al-
lowed every possible chance to improve its offer by submitting a proof of funds. However, it failed
to do enough to convince the Petitioners and the Monitor that its bid was, in the end, the best one
available.

44 [44] Turning to the analysis of the bids received, it is again explained in details in the Mon-
itor's 38th Report, at paragraphs 45 to 67.

45 [45] In short, the Petitioners, with the Monitor's support, selected AIM's offer for the fol-
lowing reasons:

a) the purchase price was fair and reasonable and subjected to a thorough
canvassing of the market;

b)  the offer included a sharing formula, based on future gross sale proceeds

_ from the sale of the paper machines located at the Closed Mills, that pro-

vided for potential sharing of the proceeds from the sale of any paper ma-
chines;

c) AIM confirmed that no further due diligence was required,

d)  AIM had provided sufficient evidence of its ability to assume the environ-
mental liabilities associated with the Closed Mills; and
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€)  AIM did not have any financing conditions in its offer and had provided
satisfactory evidence of its financial ability to close the sate.

46 [46] Both the Petitioners and the Monitor considered that the proposed transaction reflected
the current fair market value of the assets and that it satisfied the Petitioners' objective of identifying
a purchaser for the Closed Mills that was capable of mitigating the potential environmental liabili-
ties and closing in a timely manner, consistent with Petitioners' on-going reorganization plans.

47 [47] The Petitioners were close to completing the sale with AIM when Arctic Beluga sub-
mitted its latest revised bid that ended up being turned down.

48 [48] The Petitioners, again with the support of the Monitor, were of the view that it would
not have been appropriate for them to risk having AIM rescind its offer, especially given that Arctic
Beluga had still not provided satisfactory evidence of its financial ability to close the transaction.

49 [49] The Court considers that their decision in this respect was reasonable and defendable.
The relevant factors were weighed in an impartial and independent manner.

50 [50] Neither the Petitioners nor the Monitor ignored or disregarded the Arctic Beluga bids.
Rather, they thoroughly considered them, up to the very last revision thereof, albeit received quite
late in the whole process.

51 - [51] They asked for clarifications, sometimes proper support, finally sufficient commit-
ments.

52 [52] In the end, through an overall assessment of the bids received, the Petitioners and the
Monitor exercised their business and commercial judgment to retain the AIM offer as being the best
one.

53 [53] No evidence suggests that in doing so, the Petitioners or the Monitor acted in bad faith,
with an ulterior motive or with a view to unduly favor AIM. Contrary to what Arctic Beluga sug-
gested, there was no "fait accompli” here that would have benefited AIM.

54 [54] The Petitioners and the Monitor rather expressed legitimate concerns over Arctic Belu-
ga ultimate bid. These concerns focused upon the latter's commitments towards the environmental
exposures issues and upon the lack of satisfactory answers in regard to the funding of their proposal.

55 [55] In a situation where, according to the evidence, the environmental exposures could po-
tentially be in the range of some CDN$10 million, the Court can hardly dispute these concerns as
being anything but legitimate.

56 [56] From that perspective, the concerns expressed by the Petitioners and the Monitor over
the clauses of Arctic Beluga penultimate bid concerning the exclusion of liability for hazardous
material were, arguably, reasonable concerns®. Mostly in the absence of similar exclusion in the of-
fer of AIM.

57 [57] Similarly, their conclusion that the answers" provided by that bidder for the funding
requirement of their proposal were not satisfactory when compared to the ones given by AIM* can-
not be set aside by the Court as being improper.

58 [5 8] In that regard, the solicitation documentation” sent to Arctic Beluga and the other bid-
ders clearly stated that selected bidders would have to provide evidence that they had secured ade-
quate and trrevocable financing to complete the transaction., :
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59 [59] A reading of clauses 4 and 5 of the "funding commitment" initially provided by Arctic
Beluga* did raise some question as to its adequate and irrevocable nature. It did not satisfy the Peti-
tioners that Arctic Beluga had the ability to pay the proposed purchase price and did not adequately
demonstrate that it had the funds to fulfill, satisfy and fund future environmental obligations.

60 [60] The subsequent letter received from Arctic Beluga's bankers® did appear to be some-
what incomplete in that regard as well.

61 [61] Arctic Beluga's offer, although highest in price, was consequently never backed with a
satisfactory proof of funding despite repeated requests by the Petitioners and the Monitor.

62 [62] In the situation at hand, the Phase I sale process was terminated as a result of the deci-
sion to remove the Mackenzie Mill from the process. However, prior to that, the successful bidder
had failed to provide satisfactory evidence that it would be able to finance the transaction despite
several requests in that regard.

63 [63] If anything, this underscored the importance of requesting and appraising evidence of
any bidder's financial wherewithal to close the sale.

64 [64] The applicable duty during a sale process such as this one is not to obtain the best pos-
sible price at any cost, but to do everything reasonably possible with a view to obtaining the best
price.

65 [65] The dollar amount of Arctic Beluga's offer is irrelevant unless it can be used to demon-
strate that the Petitioners, with the assistance of the Monitor, acted improvidently in accepting
AIM's offer over theirs®.

66 [66] Nothing in the evidence suggests that this could have been the case here.

67 [67] In that regard, Arctic Beluga's references to the findings of the courts in Re Beauty
Counselors of Canada Ltd" and Re Selkirk* hardly support its argument.

68 [68] In these decisions, the courts first emphasized that it was not desirable for a purchaser
to wait to the last minute, even up to the court approval stage, to submit its best offer. Yet, the
courts then added that they could still consider such a late offer if, for instance, a substantially high-
er offer turned up at the approval stage. In support of that view, the couris explained that in doing
so, the evidence could very well show that the trustee did not properly carry out its duty to obtain
the best price for the estate.

59 [69] This reasoning has clearly no application in this matter. As stated, the process followed
was appropriate and beyond reproach. The bids received were reviewed and analyzed. Arctic Be-
uga's bid was rejected for reasonable and defendable justifications.

70 [70] That being so, it is not for this Court to second-guess the commercial and business
judgment properly exercised by the Petitioners and the Monitor.

71 [71] A court will not lightly interfere with the exercise of this commercial and business
judgment in the context of an asset sale where the marketing and sale process was fair, reasonable,
transparent and efficient. This is certainly not a case where it should.

72 [72] In prior decisions rendered in similar context®, courts in this province have emphasized
that they should intervene only where there is clear evidence that the Monitor failed to act properly.
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A subsequent, albeit higher, bid is not necessarily a valid enough reason to set aside a sale process
short of any evidence of unfairness.

73 [73] In the circumstances, the Court agrees that the Petitioners and the Monitor were "enti-
tled to prefer a bird in the hand to two in the bush" and were reasonable in preferring a lower-priced
unconditional offer over a higher-priced offer that was subject to ambiguous caveats and unsatis-
factory funding commitments.

74 [74] AIM has transferred an amount of $880,000 to the Petitioners' Counsel as a deposit re-
quired under the Purchase Agreement. It has the full financial capacity to consummate the sale
within the time period provided for®. :

75 [75] As aresult, the Court finds that the Petitioners are well founded in proceeding with the
sale to AIM on the basis that the offer submitted by the latter was the most advantageous and pre-
sented the fewest closing risks for the Petitioners and their creditors.

76 [76] All in all, the Court agrees with the following summary of the situation found in the
Monitor's 38th Report, at paragraph 79:

a)  the Petitioners have used their best efforts to obtain the best purchase price
possible;

b}  the Petitioners have acted in a fair and reasonable manner throughout the
sale process and with respect to all potential purchasers, including Arctic
Beluga;

c) the Petitioners have considered the interests of the stakeholders in the
CCAA proceedings;

d)  the sale process with respect to the Closed Mills was thorough, extensive,
fair and reasonable; and

e)  Arctic Beluga had ample opportunity to present its highest and best offer
for the Closed Mills, including ample opportunity to address the issues of
closing risk and the ability to finance the transaction and any future envi-
ronmental liabilities, and they have not done so in a satisfactory manner.

77 [77] The contemplated sale of the Closed Mills to AIM will therefore be approved.
THE STANDING ISSUE

78 [78] In view of the Court's finding on the sale approval, the second issue pertaining to the
lack of standing of Arctic Beluga is, in the end, purely theoretical.

79 {79] Be it as a result of Arctic Beluga's Intervention or because of the Monitor's 38th Report,
it remains that the Court had, in any event, to be satisfied that the criteria applicable for the approval
of the sale were met. In doing so, proper consideration of the complaints raised was necessary, no
matter what.

80 [80] Even if this standing issue does not consequently need to be decided to render judgment
on the Motion, some remarks are, however, still called for in that regard.

81 [81] Interestingly, the Court notes that in the few reported decisions® of this province's
courts dealing with the contestation of sale approval motions, the standing issue of the disgruntled
bidder has apparently not been raised or analyzed.
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82 [82] In comparison, in a leading case on the subject®, the Ontario Court of Appeal has ruled,
a decade ago, that a bitter bidder simply does not have a right that is finally disposed of by an order
approving a sale of a debtor's assets. As such, it has no legal interest in a sale approval motion.

83 [83] For the Ontario Court of Appeal, the purpose of such a motion is to consider the best
interests of the parties who have a direct interest in the proceeds of sale, that is, the creditors. An
unsuccessful bidder's interest is merely commercial:

24 [...] If an unsuccessful prospective purchaser does not acquire an interest suf-
ficient to warrant being added as a party to a motion to approve a sale, it follows
that it does not have a right that is finally disposed of by an order made on that
motion.

25 There are two main reasons why an unsuccessful prospective purchaser does
not have a right or interest that is affected by a sale approval order. First, a pro-
spective purchaser has no legal or proprietary right in the property being sold.
Offers are submitted in a process in which there is no requirement that a particu-
lar offer be accepted. Orders anpointing receivers commonly give the receiver a
discretion as to which c{lers to accept and to recommend to the court for approv-
al. The duties of the receiver and the court are to ensure that the sales are in the
best interests of those with an interest in the proceeds of the sale. There is no
right in a party who submits an offer to have the offer, even if the highest, ac-
cepted by either the receiver or the court: Crown Trust v. Rosenberg, 60 C.R.
(2d) 87, supra.

26 Moreover, the fundamental purpose of the sale approval motion is to consider
the best interests of the parties with a direct interest in the proceeds of the sale,
primarily the creditors. The unsuccessful would be purchaser has no interest in
this issue. Indeed, the involvement of unsuccessful prospective purchasers could
seriously distract from this fundamental purpose by including in the motion other
issues with the potential for delay and additional expense.

34 [84] The Ontario Court of Appeal explained as follows the policy reasons underpinning its
approach to the lack of standing of an unsuccessful prospective purchaser®:

30 There is a sound policy reason for restricting, to the extent possible, the in-
volvement of prospective purchasers in sale appreval motions. There is often a
measure of urgency to complete court-approved sales. This case is a good exam-
ple. When unsuccessful purchasers become involved, there is a potential for
greater delay and additional uncertainty. This potential may, in some situations,
create commercial leverage in the hands of a disappointed would be purchaser
which could be counterproductive to the best interests of those for whose benefit
the sale is intended."

85 [85] Along with what appears to be a strong line of cases®, Morawetz J. recently confirmed
the validity of the Skyepharma precedent in the context of an opposition to a sale approval filed by a
disgruntled bidder in both Canadian proceedings under the CCAA and in US proceedings under
Chapter 117,
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86 [86] Here, Arctic Beluga stood alone in contesting the Motion. None of the creditors sup-
ported its contestation. Its only interest was to close the deal itself, arguably for the interesting prof-
its it conceded it would reap in the very good scrap metal market that exists presently.

87 [87] Arctic Beluga's contestation did, in the end, delay the sale approval and no doubt
brought a level of uncertainty in a process where the interested parties had a definite interest in fi-
nalizing the deal without further hurdles.

88 [88] From that perspective, Arctic Beluga's contestation proved to be, at the very least, a
good example of the "a propos" of the policy reasons that seem to support the strong line of cases
cited before that question the standing of bitter bidder in these debates.

FOR THESE REASONS, THE COURT: -

89 [1] AUTHORIZES Abitibi-Consolidated Company of Canada ("ACCC"), Bowater Mari-
times Inc. ("BMI") and Bowater Canadian Forest Products Inc. ("BCFPI" and together with ACCC
and BMI, the "Vendors") to enter into, and Abitibi-Consolidated Inc. ("ACI") to intervene in, the
agreement entitled Purchase and Sale Agreement (as amended, the "Purchase Agreement"), by
and between ACCC, BMI and BCFPI, as Vendors, American Iron & Metal LP (the "Purchaser™)
through its general partner American Iron & Metal GP Inc., as Purchaser, American Iron & Metal
Company Inc., as Guarantor, and to which ACI intervened, copy of which was filed as Exhibits R-1
and R-1(a) to the Motion, and into all the transactions contemplated therein (the "Sale Transac-
tions") with such alterations, changes, amendments, deletions or additions thereto, as may be agreed
to with the consent of the Monitor;

90 [2] ORDERS and DECLARES that this Order shall constitute the only authorization re-
quired by the Vendors to proceed with the Sale Transactions and that no shareholder or regulatory
approval shall be required in connection therewith, save and except for the satisfaction of the Land
Swap Transactions and the obtaining of the U.S. Court Order (as said terms are defined in the Pur-
chase Agreement);

91 [3] ORDERS and DECLARES that upon the filing with this Court's registry of a Monitor's
certificate substantially in the form appended as Schedule "D" hereto, (the "First Closing Moni-
tor's Certificate"), all right, title and interest in and to the Beaupré Assets, Donnacona Assets and
Dalhousie Assets (each as defined below and collectively, the "First Closing Assets"), shall vest
absolutely and exclusively in and with the Purchaser, free and clear of and from any and all claims,
liabilities, obligations, interests, prior claims, hypothecs, security interests (whether contractual,
statutory or otherwise), liens, assignments, judgments, executions, writs of seizure and sale, options,
adverse claims, levies, charges, liabilities (direct, indirect, absolute or contingent), pledges, execu-
tions, rights of first refusal or other pre-emptive rights in favour of third parties, mortgages, hy-
pothecs, trusts or deemed trusts (whether contractual, statutory or otherwise), restrictions on transfer
of title, or other claims or encumbrances, whether or not they have attached or been perfected, reg-
istered, published or filed and whether secured, unsecured or otherwise (collectively, the "First
Closing Assets Encumbrances"), including without limiting the generality of the foregoing: (i) any
encumbrances or charges created by the Order issued on April 17, 2009 by Justice Clément Gascon,
J.8.C., as amended, and/or any other CCAA order; and (ii} all charges, security interests or charges
evidenced by registration, publication or filing pursuant to the Civil Code of Québec, the Ontario
Personal Property Security Act, the New Brunswick Personal Property Security Act or any other
applicable legislation providing for a security interest in personal or movable property, excluding
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however, the permitted encumbrances, easements and restrictive covenants listed on Schedule "E"
hereto (the "Permitted First Closing Assets Encumbrances") and, for greater certainty, ORDERS
that all of the First Closing Assets Encumbrances affecting or relating to the First Closing Assets be
expunged and discharged as against the First Closing Assets, in each case effective as of the appli-
cable time and date set out in the Purchase Agreement;

92 [4] ORDERS and DECLARES that upon the filing with this Court's registry of a Monitor's
certificate substantially in the form appended as Schedule "F" hereto, (the "Second Closing Mon-
itor's Certificate"), all right, title and interest in and to the Fort William Assets (as defined below),
shall vest absolutely and exclusively in and with the Purchaser, free and clear of and from any and
all claims, liabilities, obligations, interests, prior claims, hypothecs, security interests (whether con-
tractual, statutory or otherwise), liens, assignments, judgments, executions, writs of seizure and sale,
options, adverse claims, levies, charges, liabilities (direct, indirect, absolute or contingent), pledges,
executions, rights of first refusal or other pre-emptive rights in favour of third parties, mortgages,
hypothecs, trusts or deemed trusts (whether contractual, statutory or otherwise), restrictions on
transfer of title, or other claims or encumbrances, whether or not they have attached or been per-
fected, registered, published or filed and whether secured, unsecured or otherwise (collectively, the
"Fort William Assets Encumbrances"), including without limiting the generality of the foregoing:
(i) any encumbrances or charges created by the Order issued on April 17, 2009 by Justice Clément
Gascon, J.S.C., as amended, and/or any other CCAA order; and (ii) all charges, security interests or
charges evidenced by registration, publication or filing pursuant to the Ontario Personal Property
Security Act or any other applicable legislation providing for a security interest in personal or mov-
able property, excluding however, the permitted encumbrances, notification agreements, easements
and restrictive covenants generally described in Schedule "G" (the "Permitted Fort William As-
sets Encumbrances") upon their registration on title. This Order shall not be registered on title to
the Fort William Assets until all of such generally described Permitted Fort William Assets Encum-
brances are registered on title, at which time the Petitioners shall be at liberty to obtain, without no-
tice, an Order of this Court amending the within Order to incorporate herein the registration partic-
ulars of such Permitted Fort William Assets Encumbrances in Schedule "G";

93 [5] ORDERS the Land Registrar of the Land Registry Office for the Registry Division of
Montmorency, upon presentation of the Monitor's First Closing Certificate, in the form appended as
Schedule "D", and a certified copy of this Order accompanied by the required application for regis-
tration and upon payment of the prescribed fees, to publish this Order and (i) to proceed with an en-
try on the index of immovables showing the Purchaser as the absolute owner in regards to the First
Closing Purchased Assets located at Beaupré, in the Province of Quebec, corresponding to an im-
movable property known and designated as being composed of lots 3 681 089, 3 681 454, 3 681
523, 3 681 449, 3 682 466, 3 681 122, 3 681 097, 3 681 114, 3 681 205, 3 682 294, 3 681 022 and 3
681 556 of the Cadastre of Quebec, Registration Division of Montmorency, with all buildings
thereon erected bearing civic number 1 du Moulin Street, Beaupré, Québec, Canada, GOA 1E0 (the
"Beaupré Assets"); and (ii) proceed with the cancellation of any and all First Closing Assets En-
cumbrances on the Beaupré Assets, including, without limitation, the following registrations pub-
lished at the said Land Registry:

* Hypothec dated February 17, 2000 registered under number 140 085 in the
index of immovables with respect to lots 3 681 454 and 3 681 089 of the
Cadastre of Quebec, Registration of Montmorency (legal construction);
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* Hypothec dated April 1, 2008 registered under number 15 079 215 and as-
signed on January 21, 2010 under number 16 882 450 in the index of im-
movables with respect to lots 3 681 454 and 3 681 089 of the Cadastre of
Quebec, Registration of Montmorency;

* Hypothec dated August 18, 2008 registered under number 15 504 248 in
the index of immovables with respect to lot 3 681 089 of the Cadastre of
Quebec, Registration of Montmorency;

* Hypothec dated October 30, 2008 registered under number 15 683 288 in
the index of immovables with respect to lots 3 681 454 and 3 681 089 of
the Cadastre of Quebec, Registration of Montmorency (legal construction);

* Hypothec dated April 20, 2009 registered under number 16 123 864 in the
index of immovables with respect to lot 3 681 454 (legal construction) and
Prior notice for sale by judicial authority dated July 23, 2009 registered
under number 16 400 646 in the index of immovables with respect to lots 3
681 454 and 3 681 089 of the Cadastre of Quebec, Registration of Mont-
morency; and;

* Hypothec dated May 8, 2009 registered under number 16 145 374 and
subrogated on January 1, 2010 under number 16 851 224 in the index of
imimovables with respect to lots 3 681 454 and 3 681 089 of the Cadastre
of Quebec, Registration of Montmorency;

* Hypothec dated May 8, 2009 registered under number 16 145 375 and
subrogated on January 1, 2010 under number 16 851 224 in the index of
immovables with respect to lots 3 681 454 and 3 681 089 of the Cadastre
of Quebec, Registration of Montmorency; and

* Hypothec dated December 9, 2009 registered under number 16 789 817 in
the index of immovables with respect to lots 3 681 454 and 3 681 089 of
the Cadastre of Quebec, Registration of Montmorency;

94  [6] ORDERS the Land Registrar of the Land Registry Office for the Registry Division of
Portneuf, upon presentation of the Monitor's First Closing Certificate, in the form appended as
Schedule "D", and a certified copy of this Order accompanied by the required application for regis-
tration and upon payment of the prescribed fees, to publish this Order and (1) to proceed with an en-
try on the index of immovables showing the Purchaser as the absolute owner in regards to the First
Closing Purchased Assets located at Donnacona, in the Province of Québec, corresponding to an
immovable property known and designated as being composed of lots 3 507 098, 3 507 099, 3 507
101 and 3 507 106 of the Cadastre of Quebec, Registration Division of Portneuf, with all buildings
thereon erected bearing civic number 1 Notre-Dame Street, Donnacona, Québec, Canada, GOA 1T0
(the "Donnacona Assets"); and (ii) proceed with the cancellation of any and all First Closing Assets
Encumbrances on the Donnacona Assets, including, without limitation, the following registrations
published at the said Land Registry:

* Hypothec dated March 9, 2009 registered under number 16 000 177 with
respect to lot 3 507 098 (legal construction) and Notice for sale by judicial
authority dated September 24, 2009 registered under number 16 573 711
with respect to lots 3 507 098, 3 507 099, 3 507 101 and 3 507 106 of the
Cadastre of Quebec, Registration Division of Portneuf;
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* Hypothec dated April 30, 2009 registered under number 16 122 878 and
assigned on May 22, 2009 under number 16 184 386 with respect to lots 3
507 098, 3 507 099, 3 507 101 and 3 507 106 of the Cadastre of Quebec,
Registration Division of Portneuf;,

* Hypothec dated March 18, 1997 registered under number 482 357 modi-
fied on August 30, 1999 under registration number 497 828 with respect to
lots 3 507 098, 3 507 101 and 3 507 106 of the Cadastre of Quebec, Regis-
tration Division of Portneuf; and

* Hypothec dated November 24, 1998 registered under number 493 417 and
modified on August 30, 1999 under registration number 497 828 with re-
spect to lots 3 507 098, 3 507 101 and 3 507 106 of the Cadastre of Que-
bec, Registration Division of Portneuf;,

95 [7]1 ORDERS the Quebec Personal and Movable Real Rights Registrar, upon presentation of
the required form with a true copy of this Vesting Order and the First Closing Monitor's Certificate,
to reduce the scope of the hypothecs registered under numbers: 06-0308066-0001,
08-0674019-0001, 09-0216695-0002, 09-0481801-0001 and 09-0236637-0016 in connection with
the Donnacona Assets and 08-0163796-0002, 08-0163791-0002, 08-0695718-0002,
09-0481801-0002, 09-0256803-00167, 09-0256803-0002* and 09-0762559-0002 in connection with
the Beaupré Assets and to cancel, release and discharge all of the First Closing Assets Encum-
brances in order to allow the transfer to the Purchaser of the Beaupré Assets and the Donnacona
Assets, as described in the Purchase Agreement, free and clear of any and all encumbrances created

by those hypothecs;

96 [8] ORDERS that upon registration in the Land Registry Office for the Registry Division of
Restigouche County of an Application for Vesting Order in the form prescribed by the Registry Act
(New Brunswick) duly executed by the Monitor, the Land Registrar is hereby directed to enter the
Purchaser as the owner of the subject real property identified in Schedule ""H" hereto (the "Dal-
housie Assets") in fee simple, and is hereby directed to delete and expunge from title to the Dal-
housie Assets any and all First Closing Assets Encumbrances on the Dalhousie Assets;

97 [9] ORDERS that upon the filing of the First Closing Monitor's Certificate with this Court's
registry, the Vendors shall be authorized to take all such steps as may be necessary to effect the
discharge of all liens, charges and encumbrances registered against the Dalhousie Assets, including
filing such financing change statements in the New Brunswick Personal Property Registry (the
"NBPPR") as may be necessary, from any registration filed against the Vendors in the NBPPR,
provided that the Vendors shall not be authorized to effect any discharge that would have the effect
of releasing any collateral other than the Dalhousie Assets, and the Vendors shall be authorized to
take any further steps by way of further application to this Court;

98 [10] ORDERS that upon registration in the Land Registry Office:

(a) for the Land Titles Division of Thunder Bay of an Application for Vesting Order
in the form prescribed by the Land Registration Reform Act (Ontario), (and in-
cluding a law statement confirming the filing of the Second Closing Monitor's
Certificate, as set out in section 4 above, has been made) the Land Registrar is
hereby directed to enter the Purchaser as the owner of the subject real property
identified in Schedule"I”, Section 1 (the "Fort William Land Titles Assets")
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hereto in fee simple, and is hereby directed to delete and expunge from title to
the Fort William Land Titles Assets all of the Fort William Assets Encumbranc-
es, which for the sake of clarity do not include the Permitted Fort William Land
Titles Assets Encumbrances listed on Schedule G, Section 1, hereto;

(b) for the Registry Division of Thunder Bay of a Vesting Order in the form pre-
scribed by the Land Registration Reform Act (Ontario), (and including a law
statement confirming the filing of the Second Closing Monitor's Certificate, as
set out in section 4 above, has been made) the Land Registrar is hereby directed
to record such Vesting Order in respect of the subject real property identified in
Schedule"I", Section 2 (the "Fort William Registry Assets");

99 [11] ORDERS that upon the filing of the Second Closing Monitor's Certificate with this
Court's registry, the Vendors shall be authorized to take all such steps as may be necessary to effect
the discharge of all liens, charges and encumbrances registered against the Fort William Assets, in-
cluding filing such financing change statements in the Ontario Personal Property Registry
("OPPR") as may be necessary, from any registration filed against the Vendors in the OPPR, pro-
vided that the Vendors shall not be authorized to effect any discharge that would have the effect of
releasing any collateral other than the Fort William Assets, and the Vendors shall be authorized to
take any further steps by way of further application to this Court;

100 {12] ORDERS that the proceeds from the sale of the First Closing Assets and the Fort
William Assets, net of the payment of all outstanding Taxes (as defined in the Purchase Agreement)
and all transaction-related costs, including without limitation, attorney's fees (the "Net Proceeds")
shall be remitted to Emst & Young Inc., in its capacity as Monitor of the Petitioners, until the issu-
ance of directions by this Court with respect to the allocation of said Net Proceeds;

101 [13] ORDERS that for the purposes of determining the nature and priority of the First
Closing Assets Encumbrances, the Net Proceeds from the sale of the First Closing Assets shall
stand in the place and stead of the First Closing Assets, and that upon payment of the First Closing
Purchase Price (as defined in the Purchase Agreement) by the Purchaser, all First Closing Assets
Encumbrances except those listed in Schedule E hereto shall attach to the Net Proceeds with the
same priotity as they had with respect to the First Closing Assets immediately prior to the sale, as if
the First Closing Assets had not been sold and remained in the possession or control of the person
having that possession or control immediately prior to the sale;

102 [14] ORDERS that for the purposes of determining the nature and priority of the Fort Wil-
liam Assets Encumbrances, the Net Proceeds from the sale of the Fort William Assets shall stand in
the place and stead of the Fort William Assets, and that upon payment of the Second Closing Pur-
chase Price (as defined in the Purchase Agreement) by the Purchaser, all Fort William Assets En-
cumbrances except those listed in Schedule G hereto shall attach to the Net Proceeds with the same
priority as they had with respect to the Fort William Assets immediately prior to the sale, as if the
Fort William Assets had not been sold and remained in the possession or control of the person hav-
ing that possession or control immediately prior to the sale;

103 [15] ORDERS that notwithstanding:

(i)  the proceedings under the CCAA;
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(i) any petitions for a receiving order now or hereafter issued pursuant to the Bank-
ruptcy and Insolvency Act ("BIA") and any order issued pursuant to any such pe-
tition; or

(iii) the provisions of any federal or provincial legislation;

the vesting of the First Closing Assets and the Fort William Assets contemplated
in this Vesting Order, as well as the execution of the Purchase Agreement pur-
suant to this Vesting Order, are to be binding on any trustee in bankruptcy that
may be appointed, and shall not be void or voidable nor deemed to be a settle-
ment, fraudulent preference, assignment, fraudulent conveyance, transfer at un-
dervalue or other reviewable transaction under the BIA or any other applicable
federal or provincial legislation, nor shall it give rise to an oppression or any oth-
er remedy;

104 [16] ORDERS AND DECLARES that the Sale Transactions are exempt from the applica-
tion of the Bulk Sales Act (Ontario);

105 [17] REQUESTS the aid and recognition of any court, tribunal, regulatory or administra-
tive body having jurisdiction in Canada or in the United States to give effect to this Order, including
without limitation, the United States Bankruptcy Court for the District of Delaware, and to assist the
Monitor and its agents in carrying out the terms of this Order. All courts, tribunals, regulatory and
administrative bodies are hereby respectfully requested to make such orders and to provide such
assistance to the Monitor, as an officer of this Court, as may be necessary or desirable to give effect
to this Order or to assist the Monitor and its agents in carrying out the terms of this Order;

106 [18] ORDERS the provisional execution of this Vesting Order notwithstanding any appeal
and without the necessity of furnishing any security;

107  [19] WITHOUT COSTS.
CLEMENT GASCON, J.S.C.
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LA TUQUE FOREST PRODUCTS INC.
ABITIBI-CONSOLIDATED NOVA SCOTIA INCORPORATED
SAGUENAY FOREST PRODUCTS INC.

TERRA NOVA EXPLORATIONS LTD.

THE JONQUIERE PULP COMPANY

THE INTERNATIONAL BRIDGE AND TERMINAL COMPANY
SCRAMBLE MINING LTD.

9150-3383 QUEBEC INC.

ABITIBI-CONSOLIDATED (U.K.) INC.

SCHEDULE "B"
BOWATER PETITIONERS

BOWATER CANADIAN HOLDINGS INC.
BOWATER CANADA FINANCE CORPORATION
BOWATER CANADIAN LIMITED

3231378 NOVA SCOTIA COMPANY
ABITIBIBOWATER CANADA INC.

BOWATER CANADA TREASURY CORPORATION
BOWATER CANADIAN FOREST PRODUCTS INC.
BOWATER SHELBURNE CORPORATION
BOWATER LAHAVE CORPORATION
ST-MAURICE RIVER DRIVE COMPANY LIMITED
BOWATER TREATED WOOD INC.

CANEXEL HARDBOARD INC.

9068-9050 QUEBEC INC.

ALLIANCE FOREST PRODUCTS (2001) INC.
BOWATER BELLEDUNE SAWMILL INC.
BOWATER MARITIMES INC.

BOWATER MITIS INC.

BOWATER GUERETTE INC.

BOWATER COUTURIER INC.

SCHEDULE "C"
18.6 CCAA PETITIONERS

ABITIBIBOWATER INC.

ABITIBIBOWATER US HOLDING 1 CORP.

BOWATER VENTURES INC.

BOWATER INCORPORATED

BOWATER NUWAY INC.

BOWATER NUWAY MID-STATES INC.

CATAWBA PROPERTY HOLDINGS LLC

BOWATER FINANCE COMPANY INC.

BOWATER SOUTH AMERICAN HOLDINGS INCORPORATED
BOWATER AMERICA INC.



1.
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13.
14.
15.
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LAKE SUPERIOR FOREST PRODUCTS INC.
BOWATER NEWSPRINT SOUTH LLC

BOWATER NEWSPRINT SOUTH OPERATIONS LLC
BOWATER FINANCE IL LLC

BOWATER ALABAMA LLC

COOSA PINES GOLF CLUB HOLDINGS LLC

SCHEDULE "D"

FIRST CLOSING MONITOR'S CERTIFICATE

CANADA PROVINCE OF QUE- SUPERIOR COURT Commercial Division
BEC DISTRICT OF MONTREAL (Sitting as a court designated pursuant to

the Companies' Creditors Arrangement Act,
RS.C,c.

No.: 500-11-036133-094 - C-36, as amended)

- IN THE MATTER OF THE PLAN OF COMPROMISE
OR ARRANGEMENT OF:

ABITIBIBOWATER INC.,

and

ABITIBI-CONSOLIDATED INC.,

and

BOWATER CANADIAN HOLDINGS INC,,
and

the other Petitioners listed herein

Petitioncrs

and

ERNST & YOUNG INC.,

Monitor
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CERTIFICATE OF THE MONITOR
RECITALS:

WHEREAS on April 17, 2009, the Superior Court of Quebec (the "Court") is-
sued an order (as subsequently amended and restated, the "Initial Order") pur-
suant to the Companies’ Creditors Arrangement Act (the "CCAA") in respect of
(i) Abitibi-Consolidated Inc. ("ACI") and subsidiaries thereof (collectively, the
"Abitibi Petitioners"),” (ii) Bowater Canadian Holdings Inc. and subsidiaries
and affiliates thereof (collectively, the "Bowater Petitioners")y* and (iii) certain
partnerships®. Any undefined capitalized expression used herein has the meaning
set forth in the Initial Order and in the Closed Mills Vesting Order (as defined
below);

WHEREAS pursuant to the terms of the Initial Order, Emst & Young Inc. (the "Monitor") was
named monitor of, inter alia, the Abitibi Petitioners; and

WHEREAS on * , 2010, the Court issued an Order (the "Closed Mills Vesting Order") thereby,
inter alia, authorizing and approving the execution by Abitibi-Consolidated Company of Canada
("ACCC™"), Bowater Maritimes Inc. ("BMI") and Bowater Canadian Forest Products Inc. ("BCFPI"
and together with ACCC and BMI, the "Vendors") of an agreement entitled Purchase and Sale
Agreement (the "Purchase Agreement") by and between ACCC, BMI and BCFPY, as Vendors,
American [ron & Metal LP (the "Purchaser") through its general partner American Iron & Metal
GP Inc., as Purchaser, American Iron & Metal Company Inc., as Guarantor, and to which ACI in-
tervened, copy of which was filed and into all the transactions contemplated therein (the "Sale
Transactions") with such alterations, changes, amendments, deletions or additions thereto, as may
be agreed to with the consent of the Monitor.

WHEREAS the Purchase Agreement contemplates two distinct closing in order to complete the
Sale Transactions, namely a First Closing in respect of the First Closing Purchased Assets and a
Second Closing in respect of the Fort William Purchased Assets (all capitalized terms as defined in
the Purchase Agreement).

THE MONITOR CERTIFIES THAT IT HAS BEEN ADVISED BY THE VENDORS AND
THE PURCHASER AS TO THE FOLLOWING:

(a) the Purchase Agreement has been executed and delivered;

(b) the portion of the First Closing Purchase Price payable upon the First
Closing and all applicable taxes have been paid (all capitalized terms as
defined in the Purchase Agreement);

(c) all conditions to the First Closing under the Purchase Agreement have been
satisfied or waived by the parties thereto.

This Certificate was delivered by the Monitor at [TIME] on
[DATE].

Ernst & Young Ine. in its capacity as the monitor for the re-
structuration proceedings under the CCA44 undertaken by Ab-
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itibiBowater Inc., Abitibi-Consolidated Inc., Bowater Canadi-
an Holdings Inc. and the other Petitioners listed herein, and
not in its personal capacity.

Name:

Title:

hkh®

SCHEDULE "E"

PERMITTED FIRST CLOSING ASSETS ENCUMBRANCES

1. Beaupré Mill

.

i

Servitudes dated February 10, 1954 registered under numbers 34
173,34 174,34 175,34 176,34 177,34 178, 34 179, 34 180 in the
index of immovables with respect to lot 3 681 454 in the Registra-
tion Division of Montmorency, Cadastre of Québec;

Servitude dated April 4, 1964 registered under number 45 815 in the
index of immovables with respect to lot 3 681 454 in the Registra-
tion Division of Montmorency, Cadastre of Québec;

Servitudes dated December 17, 1980 registered under numbers 83
049, 83 050, 83 051, 83 052 and 83 053 in the index of immovables
with respect to lot 3 681 089 in the Registration Division of Mont-
morency, Cadastre of Québec; :

Servitudes dated December 18, 1980 registered under number 83
095, 83 (96 and 83 097 in the index of immovables with respect to
lot 3 681 089 in the Registration Division of Montmorency, Cadastre
of Québec;

Servitude dated December 23, 1980 registered under number 83 121
in the index of immovables with respect to lot 3 681 089 in the Reg-
istration Division of Montmorency, Cadastre of Québec; '
Servitudes dated December 24, 1980 registered under numbers 83
140, 83 141, 83 142, 83 143, 83 144, 83 145, 83 146 and 83 147 in
the index of immovables with respect to lot 3 681 089 in the Regis-
tration Division of Montmorency, Cadastre of Québec;

Servitude dated December 30, 1980 registered under number 83 182
in the index of immovables with respect to lot 3 681 089 in the Reg-
istration Division of Montmorency, Cadastre of Québec;

Servitudes dated January 7, 1981 registered under numbers 83 196,
83 197, 83 198 and 83 199 in the index of immovables with respect
to lot 3 681 089 in the Registration Division of Montmorency, Ca-
dastre of Québec;

Servitudes dated January 9, 1981 registered under numbers 83 215
and 83 216 in the index of immovables with respect to lot 3 681 089
in the Registration Division of Montmorency, Cadastre of Québec;
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Servitude dated March 20, 1981 registered under number 83 751 in
the index of immovables with respect to lot 3 681 089 in the Regis-
tration Division of Montmorency, Cadastre of Québec;

Servitude dated June 22, 1981 registered under number 84 426 in the
index of immovables with respect to lot 3 682 466 in the Registra-
tion Division of Montmorency, Cadastre of Québec; :
Servitude dated November 13, 1981 registered under number 85 429
in the index of immovables with respect to lot 3 681 089 in the Reg-
istration Division of Montmorency, Cadastre of Québec;

Servitude dated December 4, 1981 registered under number 85 555
in the index of immovables with respect to lot 3 681 089 in the Reg-
istration Division of Montmorency, Cadastre of Québec;

Servitude dated December 9, 1981 registered under number 85 567
in the index of immovables with respect to lot 3 681 089 in the Reg-
istration Division of Montmorency, Cadastre of Québec;

Servitude dated December 14, 1981 registered under number 85 602
in the index of immovables with respect to lot 3 681 089 in the Reg-
istration Division of Montmorency, Cadastre of Québec;

Servitude dated December 16, 1981 registered under number 85 617
in the index of immovables with respect to lot 3 681 089 in the Reg-
istration Division of Montmorency, Cadastre of Québec;

Servitude dated December 7, 1982 registered under number 87 882
in the index of immovables with respect to lot 3 681 089 in the Reg-
istration Division of Montmorency, Cadastre of Québec;

Servitude dated December 20, 1982 registered under number 88 007
in the index of immovables with respect to lot 3 681 089 in the Reg-
istration Division of Montmorency, Cadastre of Québec;

Servitude dated March 23, 1983 registered under number 91 937 in
the index of immovables with respect to lot 3 681 089 in the Regis-
tration Division of Montmorency, Cadastre of Québec;

Servitude dated September 9, 1983 registered under number 90 365
in the index of immovables with respect to lot 3 681 089 in the Reg-
istration Division of Montmorency, Cadastre of Québec;

Servitude dated April 25, 1985 registered under number 91 154 in
the index of immovables with respect to lot 3 681 089 in the Regis-
tration Division of Montmorency, Cadastre of Québec;

Servitude dated July 7, 1986 registered under number 98 833 in the
index of immovables with respect to lot 3 681 089 in the Registra-
tion Division of Montmorency, Cadastre of Québec;

Servitude dated September 8, 1986 registered under number 99 187
in the index of immovables with respect to lot 3 681 089 in the Reg-
istration Division of Montmorency, Cadastre of Québec;

Servitude dated December 23, 1997 registered under number 91 937
in the index of immovables with respect to lot 3 681 089 in the Reg-
istration Division of Montmorency, Cadastre of Québec;
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Servitude dated December 23, 1997 registered under number 134
993 in the index of immovables with respect to lots 3 681 089 and 3
681 097 in the Registration Division of Montmorency, Cadastre of
Québec;

Servitude dated December 23, 1997 registered under number 134
994 in the index of immovables with respect to lot 3 681 097 in the
Registration Division of Montmorency, Cadastre of Québec; and

aa. Servitude dated July 25, 2000 registered under number 141 246 in the
index of immovables with respect to lots 3 681 089 and 3 681 097 in
the Registration Division of Montmorency, Cadastre of Québec.

2. Dalhousie Mill

None

3. Donnacona Mill

a.

Servitude dated November 12, 1920 registered under number 68 747
in the index of immovables with respect to lot 3 507 106 in the Reg-
istration Division of Portneuf, Cadastre of Québec;

Servitude dated October 26, 1931 registered under number 80007 in
the index of immovables with respect to lots 3 507 098, 3 507 101
and 3 507 106 in the Registration Division of Portneuf, Cadastre of -
Québec;

Servitude dated May 11, 1933 registered under number 87 789 in the
index of immovables with respect to lot 3 507 106 in the Registra-
tion Division of Portneuf, Cadastre of Québec;

Servitude dated April 10, 1946 registered under number 109891 in
the index of immovables with respect to lots 3 507 098, 3 507 101
and 3 507 106 in the Registration Division of Portneuf, Cadastre of
Québec;

Servitude dated October 6, 1951 registered under number 125685 in
the index of immovables with respect to lots 3 507 098, 3 507 101
and 3 507 106 in the Registration Division of Portneuf, Cadastre of
Québec;

Servitude dated February 16, 1961 registered under number 154 517
in the index of immovables with respect to lot 3 507 106 in the Reg-
istration Division of Portneuf, Cadastre of Québec;

Servitude dated February 1, 1983 registered under number 272521 in
the index of immovables with respect to Jots 3 507 098, 3 507 101
and 3 507 106 in the Registration Division of Portneuf, Cadastre of
Québec;



Pape 24

h.  Servitude dated April 14, 1986 registered under number 293891 in
the index of immovables with respect to lots 3 507 098, 3 507 101
and 3 507 106 in the Registration Division of Portneuf, Cadastre of
Québec;

i Servitudes dated March 25, 1987 registered under numbers 301930,
301931 and 302028 in the index of immovables with respect to lots
3507 098, 3 507 101 and 3 507 106 in the Registration Division of
Portneuf, Cadastre of Québec;

je Servitude dated October 30, 1990 registered under number 333377
in the index of immovables with respect to lots 3 507 098, 3 507 101
and 3 507 106 in the Registration Division of Portneuf, Cadastre of
Québec;

k.  Servitude dated April 19, 1996 registered under number 476330 in
the index of immovables with respect to lots 3 507 098, 3 507 101
and 3 507 106 in the Registration Division of Portneuf, Cadastre of
Québec;

L. Servitude dated April 19, 1996 registered under number 476331 in
the index of immovables with respect to lots 3 507 098, 3 507 101
and 3 507 106 in the Registration Division of Portneuf, Cadastre of
Québec; and

m. Servitude dated May 20, 2003 registered under number 10 410 139
in the index of immovables with respect to lot 3 507 106 in the Reg-
istration Division of Portneuf, Cadastre of Québec.

* &k k&

SCHEDULE "F"

SECOND CLOSING MONITOR'S CERTIFICATE

CANADA PROVINCE OF SUPERIOR COURT Commercial Divi-
QUEBEC DISTRICT OF sion (Sitting as a court designated pursuant
MONTREAL to the Companies’ Creditors Arrangement

Act, R.S.C,, c. C-36, as amended)

No. : 500-11-036133-094

IN THE MATTER OF THE PLAN OF COMPROMISE
OR ARRANGEMENT OF:

ABITIBIBOWATER INC.,
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and

ABITIBI-CONSOLIDATED INC,,

and

BOWATER CANADIAN HOLDINGS INC,,
and

the other Petitioners listed herein

Petitioners
and
ERNST & YOUNG INC.,
Monitor
CERTIFICATE OF THE MONITOR
RECITALS:

WHEREAS on April 17, 2009, the Superior Court of Quebec (the "Court") is-
sued an order (as subsequently amended and restated, the "Initial Order") pur-
suant to the Companies’ Creditors Arrangement Act (the "CCAA™) in respect of
(i) Abitibi-Consolidated Inc. ("ACI") and subsidiaries thereof (collectively, the
"Abitibi Petitioners™),” (ii) Bowater Canadian Holdings Inc. and subsidiaries
and affiliates thereof (collectively, the "Bowater Petitioners")” and (iii) certain
partnerships*. Any undefined capitalized expression used herein has the meaning
set forth in the Initial Order and in the Closed Mills Vesting Order (as defined
below);

WHEREAS pursuant to the terms of the Initial Order, Emnst & Young Inc. (the
"Monitor") was named monitor of, inter alia, the Abitibi Petitioners; and

WHEREAS on *, 2010, the Court issued an Order (the "Closed Mills Vesting
Order") thereby, inter alia, authorizing and approving the execution by Abit-
ibi-Consolidated Company of Canada ("ACCC"), Bowater Maritimes Inc.
("BMI") and Bowater Canadian Forest Products Inc. ("BCFPI" and together
with ACCC and BMI, the "Vendors") of an agreement entitled Purchase and
Sale Agreement (the "Purchase Agreement") by and between ACCC, BMI and
BCFPI, as Vendors, American Iron & Metal LP (the "Purchaser") through its
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general partner American Iron & Metal GP Inc., as Purchaser, American Iron &
Metal Company Inc., as Guarantor, and to which ACI intervened, copy of which
was filed and into all the transactions contemplated therein (the "Sale Transac-
tions") with such alterations, changes, amendments, deletions or additions there-
to, as may be agreed to with the consent of the Monitor.

WHEREAS the Purchase Agreement contemplates two distinct closing in order
to complete the Sale Transactions, namely a First Closing in respect of the First
Closing Purchased Assets and a Second Closing in respect of the Fort William
Purchased Assets (all capitalized terms as defined in the Purchase Agreement).

THE MONITOR CERTIFIES THAT IT HAS BEEN ADVISED BY THE
VYENDORS AND THE PURCHASER AS TO THE FOLLOWING:

(a) the Purchase Agreement has been executed and delivered,

(b) the portion of the Second Closing Purchase Price payable upon the Second
Closing and all applicable taxes have been paid (all capitalized terms as
defined in the Purchase Agreement); :

(c) all conditions to the Second Closing under the Purchase Agreement have
been satisfied or watved by the parties thereto.

This Certificate was delivered by the Monitor at [TIME] on
[DATE].

Ernst & Young Inc. in its capacity as the monitor for the re-
structuration proceedings under the CCAA undertaken by Ab-
itibiBowater Inc., Abitibi-Consolidated Inc., Bowater Canadi-
an Holdings Inc. and the other Petitioners listed herein, and
not in its personal capacity.

Name:

Title:

LA

SCHEDULE "G"

PERMITTED FORT WILIIAM ASSETS ENCUMBRANCES

Section 1 Permitied Fort William Land Titles Assets Encumbrances

1. Notification Agreement in favour of the City of Thunder Bay, registered
on PIN 62261-0314, PT Fort William Indian Reserve No. 52 (Grand Trunk
Pacific) 1600 acres; PT Water LT in front of Indian Reserve No. 52 {Grand
Trunk Pacific Railway Company) PT 1, 2, 3, 55R-10429; Thunder Bay,
save and except Parts 1, 2, 3,4, 5,6, 7, 8, 9, 22, 23 and 24, 55R-13027
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Water Easement in favour of the City of Thunder Bay registered on Part of
PIN 62261-0314, PT Fort William Indian Reserve No. 52 (Grand Trunk
Pacific) 1600 acres; PT Water LT in front of Indian Reserve No. 52 (Grand
Trunk Pacific Railway Company) PT 1, 2,3, 55R-10429; Thunder Bay,
save and except Parts 1, 2, 3,4, 5, 6,7, 8,9, 22, 23 and 24, 55R-13027,
being Part 10, 55R-13027

Section 2 Permitted Fort William Registry Assets Encumbrances

3.

7.
8

Notification Agreement in favour of the City of Thunder Bay, Part of PIN
62261-0533 , PT Fort William Indian Reserve No. 52 (Grand Trunk Pacif-
ic) 1600 acres, being Parts 11, 12, 13, 14, 15, 16 and 25, 55R-13027
Telephone Easement in favour of the City of Thunder Bay registered on
Part of PIN 62261-0533 , PT Fort William Indian Reserve No. 52 (Grand

‘Trunk Pacific) 1600 acres, being Part 20, 55R-13027

Water Easement in favour of the City of Thunder Bay, registered on Part
of PIN 62261-0533 , PT Fort William Indian Reserve No. 52 (Grand Trunk
Pacific) 1600 acres, being Parts 12 and 15, 55R-13027 '

Easement in favour of Union Gas, registered on Part of PIN 62261-0533 ,
PT Fort William Indian Reserve No. 52 (Grand Trunk Pacific) 1600 acres,
being Parts 20 and 25, 55R-13027

Agreement registered as Instrument #403730 on July 14, 1999

Easement registered as Instrument #403729 on July 14, 1999

The said registered reference plan 55R13027 is attached as Annex A to this
Schedule G (the "Reference Plan'').

Annex A
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SCHEDULE "H"
DAL HOUSIE ASSETS

Municipal address:

451 William St., Dalhousie, New Brunswick, Canada, E8C 2X9
Legal description (Property Identifier No.):

50173616, 50172030, 50173715, 50172667, 50172634,
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50173574, 50173582, 50173590, 50172626, 50173640,
50173624, 50173632, 50173657, 50173681, 50173673,
50173665, 50173749, 50173756, 50173764, 50105394,
50251354, 50172774, 50173566, 50173707

SAVE AND EXCEPT FOR

The surveyed land bounded by the bolded line in the plan attached in Annex A to
this Schedule H (the "Dalhousie Plan™).

For greater certainty, the following property is not included in the sale:

Legal description (Property Identifier No.): 50191857, 50191865, 50191881,
50191873, 50191899, 50191915, 50191931, 50192384, 50152400, 50068832,
50193002, 50192996, 50192988, 50192970, 50192418, 50260538, 50260520,
50260512, 50072131, 503409359, 50340942, 50340934, 50340926, 50340918,
50340900, 50340892, 50340884, 50340645, 50340637, 50340629, 50340611,
50339779, 50192392, 50191949, 50191923, 50191907, 50172949, 50172931,
50172907, 50056506, 50241611, 50172899, 50172881, 50172873, 50172865,
50172857, 50172840, 50172832, 50172824, 50172444, 50171966, 50171958,
50173699, 50104553, 50173731, 50172923, 50172915.

Annex A

Dalhousie Plan
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SCHEDULE "1
FORT WILLIAM ASSETS
Municipal address:

1735 City Road, Thunder Bay, Ontario, Canada, P7B 6T7
Legal description: '
Section 1 Fort William Land Titles Assets

PIN 62261-0314, PT Fort William Indian Reserve No. 52 (Grand Trunk Pacific)
1600 acres; PT Water LT in front of Indian Reserve No. 52 (Grand Trunk Pacific
Railway Company) PT 1, 2,3, 55R-10429; Thunder Bay, save and except Parts
1,2,3,4,5,6,7,8,9,22,23 and 24, 55R-13027

Section 2 Fort William Registry Assets

Part of PIN 62261-0533 , PT Fort William Indian Reserve No. 52 (Grand Trunk
Pacific) 1600 acres, being Parts 11, 12, 13, 14, 15, 16 and 25, 55R-13027

I EEER
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1 Namely, a first Vesting Order in respect of the Beaupré, Dalhousie, Donnacona and Fort
William closed mills assets (Exhibit R-3A) and a second Vesting Order in respect of the cor-
responding Fort William land swap (Exhibit R-4A).

2 Dated March 22, 2010 and included in Exhibit I-1.

3 Exhibits VB-1 and I-5.

4 AbitibiBowater Inc., Re, 2009 QCCS 6460, at para. 36 and 37.

5 See, in this respect, Railpower Technologies Corp., Re, 2009 QCCS 2885, at para. 96 to 99;
Nortel Networks Corp., Re, [2009] O.J. No. 3169, 2009 CarswellOnt 4467, at para. 35 (Ont.
S.C.J.); Boutique Euphoria inc., Re, 2007 QCCS 7128, at para. 91 to 95; Calpine Canada
Energy Lid,, Re, (2007) 35 C.B.R. (5th) 1 (Alta Q.B.), and Boutigues San Francisco, Re,
(2004) 7 C.B.R. (5th) 189 (S.C.).

6 Royal Bank v. Soundair Corp., (1991) 7 C.B.R. (3d) 1 (Ont. C.A.), at para. 16.

7 See, for instance, the decisions cited at Note 5 and Tiger Brand Knitting Co., Re, (2005) 9
C.B.R. (5th) 315 (Ont. S.C.J.), leave to appeal refused (2005) 19 C.B.R. (5th) 53 (Ont. C.A.);
PSINet Ltd.,, Re, [2001] O.J. No. 3829, 2001 CarswellOnt 3405 (Ont. S.C.J.), at para. 6; and
Canadian Red Cross Society / Société Canadienne de la Croix-Rouge, Re, [1998] O.1. No.
3306, 1998 CarswellOnt 3346, at para. 47 (Ont. Gen. Div.).

8 Grant Forest Products Inc., Re, 2010 ONSC 1846, at para. 30-33.

9 See, on that point, Consumers Packaging Inc., (Re), [2001] O.J. No. 3908 (Ont. C.A.), at
para. 8, and Canwest Global Communications Corp., Re, 2010 ONSC 1176, at para. 42,

10 See Exhibit I-1 and general condition # 5 of the Arctic Beluga penultimate bid.
11 See Exhibits I-6, 1-8 and 1-9.

12 See Exhibit I-7.

13 See Exhibit I-2.

14 See Exhibit 1-6.

15 See Exhibit I-9.

16 Royal Bank v. Soundair Corp., (1991) 7 C.B.R. (3d) 1 (Ont. C.A.), at para. 30.
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17 (1986) 58 C.B.R. (N.8.) 237 (Ont. S.C.).
18 (1987) 64 C.B.R. (N.S.) 140 (Ont. S.C.).

19 Railpower Technologies Corp., Re, 2009 QCCS 2885, at para. 96 to 99, and Boutigue Eu-
phoria inc., Re, 2007 QCCS 7128, at para. 91 to 95,

20 Exhibits AIM-1 and AIM-2.

21 See, for instance, the judgments rendered in Railpower Technologies Corp., Re, 2009
QCCS 2885; Boutique Euphoria inc., Re, 2007 QCCS 7128; and Boutiques San Francisco,
" Re, (2004) 7 C.B.R. (5th) 189 (S.C.).

22 Skyepharma PLC v. Hyal Pharmaceutical Corporation, [2000] 0.J. No. 467 (Ont. C.A.),
affirming [1999] O.J. No. 4300 (Ont. S.C.) ("Skyepharma").

23 Id, at para. 30. See also, Consumers Packaging Inc. (Re), [2001] O.J. No. 3908 (Ont.
C.A), at para. 7.

' 24 See Consumers Packaging Inc. (Re), [2001] O.J. No. 3908 (Ont. C.A.), at para. 7; BDC
Venture Capital Inc. v. Natural Convergence Inc. 2009 ONCA 637, at para, 20; BDC Venture
Capital Inc. v. Natural Convergence Inc., 2009 ONCA 665, at para. 8.

25 In the Matter of Nortel Networks Corporation, 2010 ONSC 126, at para. 3.

26 Assigned to Law Debenture Trust Company of New York registered under number
09-0288002-0001.

27 Assigned to U.S. Bank National Association and Wells Fargo Bank, N.A. under number
10-0018318-0001.

28 Ibid.

29 The Abitibi Petitioners are Abitibi-Consolidated Inc., Abitibi-Consolidated Company of
Canada, 3224112 Nova Scotia Limited, Marketing Donohue Inc., Abitibi-Consolidated Ca-
padian Office Products Holdings Inc., 3834328 Canada Inc., 6169678 Canada Incorporated.,
4042140 Canada Inc., Donohue Recycling Inc., 1508756 Ontario Inc., 3217925 Nova Scotia
Company, La Tuque Forest Products Inc., Abitibi-Consolidated Nova Scotia Incorporated,
Saguenay Forest Products Inc., Terra Nova Explorations Ltd., The Jonquiére Pulp Company,
The International Bridge and Terminal Company, Scramble Mining Ltd., 9150-3383 Québec
Inc. and Abitibi-Consolidated (U.K.) Inc.

- 30 The Bowater Petitioners are Bowater Canadian Holdings Incorporated., Bowater Canada
Finance Corporation, Bowater Canadian Limited, 3231378 Nova Scotia Company, Abit-
ibiBowater Canada Inc., Bowater Canada Treasury Corporation, Bowater Canadian Forest
Products Inc., Bowater Shelburne Corporation, Bowater LaHave Corporation, St. Maurice



Page 33

River Drive Company Limited, Bowater Treated Wood Inc., Canexel Hardboard Inc.,
9068-9050 Québec Inc., Alliance Forest Products (2001) Inc., Bowater Belledune Sawmill
Inc., Bowater Maritimes Inc., Bowater Mitis Inc., Bowater Guérette Inc. and Bowater Coutu-
rier Inc,

31 The partnerships are Bowater Canada Finance Limited Partnership, Bowater Pulp and Pa-
per Canada Holdings Limited Partnership and Abitibi-Consolidated Finance LP.

32 The Abitibi Petitioners are Abitibi-Consolidated Inc., Abitibi-Consolidated Company of
Canada, 3224112 Nova Scotia Limited, Marketing Donohue Inc., Abitibi-Consolidated Ca-
nadian Office Products Holdings Inc., 3834328 Canada Inc., 6169678 Canada Incorporated.,
4042140 Canada Inc., Donchue Recycling Inc., 1508756 Ontario Inc., 3217925 Nova Scotia
Company, La Tuque Forest Products Inc., Abitibi-Consolidated Nova Scotia Incorporated,
Saguenay Forest Products Inc., Terra Nova Explorations Ltd., The Jonquiére Pulp Company,
The International Bridge and Terminal Company, Scramble Mining Ltd., 9150-3383 Québec
Inc. and Abitibi-Consolidated (U.K.) Inc.

33 The Bowater Petitioners are Bowater Canadian Holdings Incorporated., Bowater Canada
Finance Corporation, Bowater Canadian Limited, 3231378 Nova Scotia Company, Abit-
ibiBowater Canada Inc., Bowater Canada Treasury Corporation, Bowater Canadian Forest
Products Inc., Bowater Shelburne Corporation, Bowater LaHave Corporation, St. Maurice
River Drive Company Limited, Bowater Treated Wood Inc., Canexel Hardboard Inc.,
9068-9050 Québec Inc., Alliance Forest Products (2001) Inc., Bowater Belledune Sawmill
Inc., Bowater Maritimes Inc., Bowater Mitis Inc., Bowater Guérette Inc. and Bowater Coutu-

rier Inc.

34 The partnerships are Bowater Canada Finance Limited Partnership, Bowater Pulp and Pa-
per Canada Holdings Limited Partnership and Abitibi-Consolidated Finance LP.
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Case Name:
Grant Forest Products Inc. (Re)

IN THE MATTER OF the Companies' Creditors Arrangement Act,
R.S.C. 1985, ¢. C-36, as amended
AND IN THE MATTER OF a Plan of Compromise or Arrangement of
Grant Forest Products Inc., Grant Alberta Inc., Grant Forest
Products Sales Inc. and Grant U.S. Holdings GP, Applicants

[2010] O.J. No. 1684
2010 ONSC 1846
67 C.B.R. (5th) 258
2010 CarswellOnt 2445

Court File No. CV-09-8247-00CL

Ontario Superior Court of Justice
Commercial List

C.L. Campbell J.

Heard: February 1 and 8, 2010.
Judgment: March 30, 2010.

(83 paras.)

Bankruptcy and insolvency law -- Companies' Creditors Arrangement Act (CCAA) matters -- Inter-
national insolvencies -- Application for approval of a sale transaction and a Vesting Order to com-
Dlete the transfer of the control of the business of Grant Forest Products Inc. allowed -- The Second
Lien Lenders opposed approval on the basis the Court did not have jurisdiction to convey real
property asseis located in the United States -- The Court had jurisdiction and it was appropriate fo
approve the complicated transaction ~- The relief requested was the product of a marketing process
approved by the Court that was not objected to by any party when it was initiated.

Bankruptcy and insolvency law -- Proceedings -- Practice and procedure -- Courts -- Jurisdiction
-- CCAA matters -- International insolvencies -- Application for approval of a sale transaction and
a Vesting Order to complete the transfer of the control of the business of Grant Forest Products Inc.
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allowed -- The Second Lien Lenders opposed approval on the basis the Cowrt did not have Jurisdic-
tion to convey real property assets located in the United States — The Court had Jjurisdiction and it
was appropriate to approve the complicated transaction - The relief requested was the product of a
marketing process approved by the Court that was not objected to by any party when it was initiat-
ed

Application for approval of a sale transaction and a Vesting Order, to complete the transfer of the
control of the business of Grant Forest Products Inc. (GFP) to the purchaser Georgia-Pacific. GFP
was an Ontario company that had mills located in Ontario, Alberta and South Carolina. The transac-
tion was the culmination of a Companies' Creditors Arrangement Act process authorized by an or-
der of the Court. The applicants had two levels of primary secured debt. The transaction called for
the transfer of Canadian Assets to a Canadian subsidiary of the purchaser and the transfer of assets
of a U.S, partnership to a U.S. partnership, newly created by the purchaser. The transaction required
security previous granted in favour of the First Lien Lenders and Second Lien Lenders, and addi-
tional indebtedness and liability to them, be released and discharged upon closing of the transaction.
The evidence before the Court was that on completion of the transaction there would be a shortfall
to the First Lien and likely no recovery by the Second Lien Lenders. The position of the First Lien
Lenders was that the only way the transaction could be accomplished was with a structure that in-
cluded the transfer of the interest in the U.S. partnership as partnership interests, rather than as a
direct transfer of the assets of the partnership. Approval of the transaction was opposed by the Se-
cond Lien Lenders, on the basis the Court did not have jurisdiction to convey real property assets
located in the United States. The Second Lien Lenders took the position that the relief sought was
overly broad, inappropriate and would have the effect of mandatory orders against U.S. parties
which would extinguish U.S. security over U.S. realty and personalty. A clause in the Inter-Creditor
Agreement provided it would be governed by the laws of the state of New York.

HELD: Application allowed. The Court had jurisdiction and it was appropriate to approve the com-
plicated transaction. The Court had the jurisdiction to provide the relief requested, which was the
product of a marketing process that was approved by the Court and not objected to by any party
when it was initiated. The issues raised by the Second Lien Lenders were inextricably linked to the
restructuring of the Applicants and the completion of the transaction, and as such were appropriate
for consideration by the Court. A process put in place by Court Order for the sale of assets of a fail-
ing business should be honoured, excepting extraordinary circumstances. Numerous parties partici-
pated over a number of months in a complex process designed to achieve maximum value of the
assets of the business and to ensure its survival as a going concern. If there was a valid objection by
the Second Lien Lenders it was appropriately made in the U.S. Bankruptcy Court at a hearing to
recognize this Order.

Statutes, Regulations and Rules Cited:
Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36,
U.S. Bankruptcy Code, s. 363

Counsel:
Sean Dunphy, Kathy Mah, for the Monitor.
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Daniel Dowdall, Jane O. Dietrich, for the Applicants Grant Forest Products Inc., Grant Alberta Inc,,
Grant Forest Products Sales Inc., Grant U.S. Holdings GP.

Kevin McElcheran, for the Toronto-Dominion Bank, Agent for First Lien Lenders.
Fred Myers, Joe Pasquariello, for Bank of New York Mellon, Agent for SLL.
Sheryl Seigel, for Georgia-Pacific LLC.

Richard Swan, for Peter Grant.

Sr. Aubrey Kauffiman, for Independent Directors of Grant Forest Products Inc.

REASONS FOR DECISION

1 C.L. CAMPBELL J.:-- This Application seeks approval of the Sale transaction and a Vest-
ing Order to complete the transfer of the control of the business of Grant Forest Products Inc. to the
purchaser Georgia-Pacific. The transaction is the culmination of the marketing process under the
Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36, as amended ("CCAA"), authorized
by an order of this Court dated June 25, 2009.

2 Approval of the transaction is opposed by the Second Lien Lenders ("SLL") under an In-
ter-Creditor Agreement (the "ICA") of which Grant Forest is a party, on the basis that this Court
does not have jurisdiction to, in effect, convey real property assets located in the United States.

3 An adjournment of the approval motion sought by the largest shareholder of Grant Forest,
seeking time for improvement of expressions of interest by others into bids, was not granted. Con-
sideration of the issues raised on this motion requires analysis of the many similarities and few dif-
ferences between the restructuring and insolvency processes in Canada and the United States in
cross-border transactions.

4 For reasons that follow, I am satisfied that this Court does have jurisdiction and it is appro-
priate to approve this comphcated transaction. In order to deal with the objections raised, it is nec-
essary to outline the transaction in some detail, the particulars of which are summarized in the Sixth
Report of the Monitor.

5 Grant Forest Products Inc. ("GFP"), an Ontario company, and certain of its subsidiaries are
privately owned corporations carrying on an Oriented Strand Board manufacturing business from
facilities located in Canada and the United States. The most common uses of the companies' prod-

Fr e T ]

ucts are sheathing in the walls, floors and roofs in the construction of buildings and residential
housing.

6 Two GFP mills are located in Ontario, one in Alberta (50% with Footner Forest Products) and
two in the counties of Allendale and Clarendon in South Carolina. .

7 The U.S. mills are owned indirectly through one of the Applicants, being the Grant Partner-
ship registered in the state of Delaware. At present, due to decreased demand, only one Ontario mill
and the Allendale mill in South Carolina are operating.
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8 The Applicants, being the parent GFP, its Canadian subsidiaries Grant Alberta Inc. and Grant
Forest Product Sales Inc., together with Grant U.S. holdings GP ("Grant U.S. Partnership") and its
related entities, obtained protection under the CCAA on June 25, 2009, when a stay of proceedimgs
was granted and Ernst and Young Inc. ("E&Y") was appointed Monitor. The Order also approved
the continuation of the engagement of a chief restructuring advisor.

9 The Applicants have two levels of primary secured debt. The total debt obligations are corn-
prised of the following facilities:

First Lien Creditor Agreement

10 As at May 31, 2009, the First Lien Lenders ("FLL"y were owed the principal amount of
$399 million plus accrued interest of approximately $5.3 million pursuant to a credit agreement
dated October 26, 2005 and amended March 21, 2007. An additional $8.7 million was owed to one
or more of the FLL pursuant to interest rate swap agreements the liability of which was secured to
the FLL Agent.

Second Lien Creditor Agreement

11 The bank of New York Mellon ("BNY™") as successor is the Agent for the SLL, to whonz as
of May 31, 2009 was owed the principal amount of approximately $150 million plus accrued intier-
est of approximately $42 million pursuant to a credit agreement dated as of March 21, 2007 as
amended as of April 30, 2009. GFP and the Grant U.S. Partnership are the borrowers under the FLL
Agreement with all related entities as guarantors of the FLL indebtedness. The Grant U.S. Partner-
ship is the borrower under the SLL Agreement with all related entities as guarantors of the SLL
debt.

12 GFP and the Grant U.S. Partnership are in default under the FLL Agreement and the Gramt
U.S. Partnership is in default under the SLL Agreement. Both the FLL and SLL Agents hold vari-
ous security in Canada over each of their respective property and assets.

Inter-Creditor Agreement

13 The Applicants together with the entities related to the Grant U.S. Partnership, the FLL and
SLL are parties to an Agreement dated March 21, 2007, which among other things deals with the
relationship between the FLL security and the SLL security. Both the FLL and the SLL rely on this
Agreement in respect of the issue as between them, which affects priority over assets.

The Marketing Process

14 Prior to the filing that gave rise to the initial order, the Applicants had engaged a financial
advisor and an investment banking firm to advise on capital and strategic options to address the Ap-
plicants’ debt position and liquidity needs and to locate investors or sell the business. While this
process did not result in a transaction that could be implemented, the Applicants were of the view
that the business could be sold as a going concern or they could sponsor a plan of arrangement ta be
consummated in CCAA proceedings. The Initial Order, which has not been objected to since being
granted on June 25, 2009, contained a six page elaborate "Investment Offering Protocol” to provide
interested parties with the opportunity to offer to purchase the business and operations in whole or
in part as a going concern or to offer to sponsor a plan of arrangement of the Applicants or any of
them.
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15 The three phases of the marketing process are described in detail in paragraphs 35 to 47 of
the Sixth Report of the Monitor. The process, which commenced in July 2009, involved contact
with 91 potentially interested parties, narrowed to 13 who responded with expressions of interest,
with eight parties invited to phase Two to conduct further due diligence.

16 At this phase, the interested parties were provided access to the Applicants' facilities, ad-
vised of the bid process and had until August 30, 2009 to submit revised proposals. This was sub-
sequently extended to September 11, 2009 in order to accommodate due diligence requirements,
plant tour schedules and management meetings with the eight interested parties who were to submit
revised proposals on or before September 11, 2009.

17 As reported by the Monitor, two of the bids were inferior by their terms or consideration and
three were within a similar range. As a result of due diligence items and closing conditions which
risked the completion of the transaction, revised bids were extended to October 2, 2009 for the three
interested parties.

18 As of October 16, 2009, 66 2/3% of the FLL debt and the Independent Directors Committee
voted in favour of the selection of the Georgia-Pacific bid, one of the world's leading manufacturers
and marketers of tissue, packaging, paper pulp and building products, to proceed to Phase Three.

19 As reported in the Fifth Report of the Monitor dated November 26, 2009, SLL who were
prepared to agree to certain confidentiality provisions were apprised on October 15 of the status of
the marketing process.

20 An exclusivity agreement was reached with Georgia-Pacific on October 20, 2009, which
required the Applicants to refrain from seeking bids, responding to or negotiating with any party
other than Georgia-Pacific with respect to the items included in the bid of Georgia-Pacific during a
period of exclusivity which extended through a series of extensions to January 8, 2010, when the
parties finalized a purchase and sale agreement that is in the material filed with the Court.

21 T accept the conclusion of the Monitor as set out in paragraph 56 of the Sixth Report:

56. It is the Monitor's view that the Marketing Process included a structured,
fair, wide and effective canvassing of the market as demonstrated by the

following:

a.  contact by the Investment Offering Advisor of 91 interested parties
comprising both financial and strategic parties located in North
America, South America, Europe and Asia;

b.  the execution of 32 NDAs by interested parties who were then
granted access to review the Data Room and the subsequent submis-
sion of 13 EOIs at the end of Phase I;

c.  the EOIs of eight interested parties that were invited to participate in
Phase I provided a value range which was market derived and test-
ed, and as such, supported the conclusion that the consideration in-
cluded in Georgia Pacific's bid reflected fair value;

d.  ofthe eight interested parties that were invited to Phase 11, five sub-
mitted improved bids in respect of consideration and/or closing con-
ditions at the close of Phase II and of the three interested parties that
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were invited through to Phase IIb, each party again improved its bid
in terms of consideration and/or closing conditions at the end of
Phase I1b.

€.  the selection of Georgia Pacific to negotiate a PSA was based on a
thorough analysis of all of the financial and commercial terms pre-
sented in all of the bids, was recommended by the Monitor and the
CRA and was approved by the First Lien Lenders Steering Commit-
tee and the Independent Directors Committee; and

f. the Second Lien Lenders were consulted, and their views and ques-
tions were taken into account in the final selection of Georgia Pacif-
ic.

- 22 This approval motion was originally returnable on F ebruary 1, 2010; it was adjourned to al-
low the parties to respond to two additional motions. The first, brought on behalf of the FLL, secks
t0 add as "Additional Applicants" the U.S. entities directly related to the Grant U.S. Partnership,
"Grant NewCo LLC" and various Georgia-Pacific Canadian and U.S. entities.

23 The second motion, on behalf of the SLL, was to adjourn or dismiss the Approval Vesting
motion on the basis that this Court did not have jurisdiction to deal with the assets in the United
States that are the subject of the transaction and such assets would have to be dealt with under
Chapter 11 of the United States Bankruptcy Code in the United States Bankruptcy Court for the
District of Delaware.

24 On February 1 and on the adjourned date of February 8, counsel for Peter Grant Senior
sought a further adjournment to enable consideration of a recently received "offer.” In its Seventh
Report the Monitor reported on receipt of a letter which expressed interest in the Applicants’ assets
by a new "bidder."” In its Report, the Monitor advised that in its opinion, the expression of interest
could be considered as no more than that and reported that it did not comply with the Investment
Offering Protocol.

25 Counsel for the SLL sought and was granted access to the correspondence but Mr. Grant
was not, due to his involvement in a bid as per the terms of the Investment Offering Protocol.

26 On February 5, with knowledge of the position taken by the SLL and the specifics of the
Georgia-Pacific agreement, another expression of interest was received by the Monitor and brought
to the attention of the Court. This expression of interest from a previous "bidder" whose bid was
rejected, sought to amend its previous position to accommodate the concern that the SLL had with
respect to the Georgia-Pacific agreement.

27 The Court ruled that both of these expressions were no more than invitations to negotiate. In
neither case by their terms were they intended to create binding obligations until definitive agree-
ments were reached.

28 The Applicants and those parties supporting the Georgia-Pacific agreement urged that the
integrity of the process would be compromised if further consideration were given to nothing more
than expressions of interest.

29 It is now well established in insolvency law in Canada that once a process has been put in
place by Court Order for the sale of assets of a failing business, that process should be honoured,
excepting extraordinary circumstances.
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30 In Re Tiger Brand Knitting Co., [2005]1 0.). No. 1259 (S.C.1.), I noted at para. 31 that integ-
rity of "process is integral to the administration of statutes such as the BIA and CCAA." '

31 The leading case in Ontario, which confirms the importance of integrity of process, is Royal
Bank of Canada v. Soundair Corp (1991), 7 C.B.R. (3d) 1, a decision of the Court of Appeal for
Ontario. At issue was the power of the Court to review a decision of a receiver to approve one offer
over another for the sale of an airline as a going concern. In reinforcing the importance of integrity
of process, the Court quoted from Anderson J. in Crown Trust Co. v. Rosenberg (1986), 60 O.R.
(2d) 87 at p. 92 adopted the following:

1. It should consider whether the receiver has made a sufficient effort to get
the best price and has not acted improvidently.

2. It should consider the interests of all parties.

3 It should consider the efficacy and integrity of the process by which offers

are obtained.
4. It should consider whether there has been unfairness in the working out of
the process.
32 In this case, numerous parties participated over a number of months in a complex process

designed to achieve not only maximum value of the assets of the business, but to ensure its survival
as a going concern for the benefit of many of the stakeholders.

33 I am satisfied that to permit an "invitation" to reopen that process not only would destroy the
integrity of the process, but would likely doom the transaction that has been achieved.

Motion to Add Applicants

34 The motion brought by the FLL Agent to add additional applicants was supported by the
original Applicants, the purchasers and the Monitor, and opposed by the SLL as part of the objec-
tion to jurisdiction of this Court. The purpose of adding Additional Applicants was said to be nec-
essary to make the transaction effective.

35 The transaction with Georgia-Pacific contemplates the transfer of certain assets that are on
terms as set out in the Agreement between GFP and related Canadian entities, and to the Canadian
purchaser (a Georgia-Pacific subsidiary) with the claims of any person against such transferred as-
sets attaching to the net proceeds received from the sale of such transferred assets.

36 Additionally, the transaction contemplates that the partnership interests in Grant U.S. Part-
nership will be surrendered and cancelled. Grant U.S. Partnership will issue new partnership inter-
ests to the Georgia-Pacific U.S. purchaser vehicle and the additional purchaser.

Fre 4

37 The aggregate consideration being paid by the Canadian purchaser for the transferred assets
and the U.S. purchasers for the Grant U.S. Partnership interests is $403 million, subject to adjust-
ment.

38 Through the U.S. purchasers’ acquisition of the purchasers' partnership interests, the U.S.
purchasers will acquire Grant U.S. Partnership, Southeast, Clarendon, Allendale, U.S. Sales, New-
co. It is urged that through this structure the Applicants will maximize the value of their assets.

39 The agreement and transaction require that the security previously granted by the applicable
U.S. applicants (the "Additional Applicants") in favour of the FLL and SLL and the indebtedness
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and liability of the applicable Additional Applicants to them and the Lenders under the FLL
Agreement and the SLL Agreement be released and discharged upon closing of the transaction.

40 The position of the FLL, supported by the Applicants and the Monitor, is that the only way
in which the transaction can be accomplished with the price that the FLL and the Applicants are
prepared to accept is with the proposed structure that would include a transfer of the Grant U.S.
Partnership interests as partnership interests, rather than a direct transfer of the assets of Grant U.S.
Partnership.

41 The FLL, the Applicant and the Purchasers urge that without the tax benefit that arises from
the proposed structure, the Agreement of Purchase and Sale with Georgia-Pacific would not have
been completed.

Position of SLL

42 The position of the SLL, both in opposing the motion to add Additional Applicants and op-
posing Approval of the Sale, is that the relief sought is overly broad, inappropriate and would have
the effect of mandatory orders against U.S. parties which would extinguish U.S. security over U.S.
realty and personalty. The effect of the extinguishment is to absolve FLL of all forms of liability
when it is neither a CCAA debtor nor an officer of this Court.

43 It is urged that there is no jurisdiction on which the FLL can seek an unlimited judicial re-
lease. The FLL cannot add the SLL as a party for any purpose that is to seek avoiding prior scrutiny
in the U.S. courts of the merits of its actions and of the U.S. affiliates of the Original Applicants and
the SLL.;

44 The SLL Agent asserts that the effect of the Application is to ask this Court, in the guise of a
motion in a CCAA proceeding concerning Canadian debtors, to allow it on behalf of U.S. FLL to
sue U.S. defendants for a final declaration of right and a mandatory injunction under the In-
ter-Creditor Agreement that is governed by U.S. law and U.S. choice of forum.

45  This is said to occur without delivering any originating process or meeting tests for the ex-
ercise of jurisdiction of this Court over U.S. parties concerning U.S. property. SLL submits that the
FLL failed to provide any of the legal and procedural safeguards required by the Rules of Civil
Procedure to any foreign or proposed defendant.

46 It is further urged that the ICA specifically provides the FLL with rights only upon the sale
of assets under section 363 of the U.S. bankruptcy code. Therefore, it is submitted, a motion in a
CCAA proceeding by the Original Applicants is not an appropriate forum for the resolution of the
interpretation of a contract between the U.S. non-parties that is to be decided under U.S. law.

47 The SLL also complain that engaging the term "center of main interest" with respect to the
U.S. affiliates is not a relevant question for this Court. Rather, it is a transparent attempt to pre-empt
a U.S. court from making a determination required under the U.S. Bankruptcy Code, which may
affect the standard of review afforded by the U.S. court upon any recognition proceedings that the
original Applicants may choose to bring before the U.S. court in the future.

48 Finally, it is suggested that what the FLL Agent seeks is contrary to the principles of comity
and the common law principle that a court should decide only matters properly before it and neces-
sary to its own decision.
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49 The evidence before the Court is that on completion of the transaction, there will be a short-
fall to the FLL on their debt and likely no recovery by the SLL on their debt. The SLL suggest that
a separate auction sale of the U.S. mills might achieve a better price for these assets. There is no
evidence before the Court to back up this assertion.

Inter-Creditor Agreement

50 The ICA, which was entered into as of March 21, 2007, binds the GFP group of companies,
including Grant U.S. Partnership as well as the FLL and the SLL. The FLL and the SLL rely on the
Agreement in support of their respective positions.

51 The stated purpose of the Agreement was to induce the FLL to consent to GFP incurring the
second lien obligations and to induce the FLL to extend credit for the benefit of GFP,

52 By its terms and the definition of "bankruptcy code” in the ICA, the parties recognized that
the Canadian statutes, being the CCAA and the BIA, as well as the U.S. Bankruptcy Code, might

apply.
53 Counsel for the SLL relies on clause 9.10 of the ICA definition of "Applicable Law," which

provides: "this agreement and the rights and obligations of the parties hereunder shall be governed
by, and shall be construed and enforced in accordance with, the laws of the state of New York."

54 Accordingly, it is argued on behalf of the SLL that this Court should not have regard to any
issues as between the FLL and SLL, but rather leave those to be litigated as between those parties in
the State of New York.

55 The position of the FLL is that a Court having jurisdiction over insolvency of a Canadian
entity might well be required to have regard to the ICA in dealing with legitimate and appropriate
insolvency remedies in Canada. In this regard, counsel notes that clause 9.7 of the ICA identifies
New York as a "non-exclusive" venue for disputes involving the Agreement.

56 The position of the Applicants and those supporting the ICA is that this Court is being asked
to consider and approve a restructuring transaction in a process that has been overseen by this
Court, and which includes, inter alia, a comprehensive marketing process involving an Ontario
Court-appointed officer. This process bas always expressly inciuded the Applicants and their sub-
sidiaries and the business that the integrated corporate group operated in North America from
headquarters situated in Ontario.

57 The Applicants submit it is appropriate for this Court to deal with issues raised under the
ICA between the FLL and SLL, where that is incidental to approval of this Canadian restructuring
transaction.

58 I am satisfied that the issues raised by the SLL are inextricably linked to the restructuring of
the Applicants and the completion of the transaction and as such are appropriate for consideration
by this Court.

59 I am satisfied that, by operation of the Credit Agreement and ICA, the FLL are entitled to
exercise their remedies, which they propose to do in this motion by adding the Additional Appli-
cants as CCAA Applicants. They may then release their security over the assets to be transferred in
connection with the exercise of their remedies and by doing so, the security of the SLL over the
Transferred Assets is automatically and simultaneously released.
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60 I am satisfied that the transaction, whereby Canadian assets are transferred to a Canadian
Georgia-Pacific subsidiary and the assets of the essentially GFP-owned partnership interests in
Grant U.S. Partnership are transferred to a newly created U.S. partnership by Georgia-Pacific,
would not have been possible without the tax advantages that are available as a result of the form of
this transaction.

61 To suggest, as does the submission of the SLL, that the entire transaction is flawed because
the effect is a fransfer of some assets in the United States without the sale process envisaged in sec-
tion 363 of the U.S. Bankruptcy Code, would be a triumph of form over substance.

62 I accept that the effect of the transaction may indirectly be a transfer of U.S. real property
assets and the release of a security over them of the SLL. The effect of the transaction is such that
the claims of local creditors of the business of the U.S, mills remain unaffected. The Court was not
apprised of any ordinary creditor other than the SLL that would be so affected.

Comity and U.S. Chapter 15

63 Counsel for the SLL Agent objected to the use by the Applicants of the term COMI (being
Center Of Main Interest) in respect of this CCAA Application.

64 I accept that the term COMI has only been formally recognized in amendments to the
CCAA, which came into effect in September 2009 after the filing of this Application. The term has
gained recognition in the last few years as cross-border insolvencies have increased, particularly
with the use of flexibility of the CCAA.

65 Comity, as expressed by the Supreme Court of Canada in Morguard Investments Ltd. v. De
Savoye', is "the recognition which one nation allows within its territory to the legislative, executive
or judicial acts of another nation.” Comity balances "international duty and convenience" with "the
rights of (a nation's) own citizens ... who are under the protection of its laws."s

66 Without in any way intending to intrude on the law of another jurisdiction, it is appropriate
to have a look at the plain wording of the ICA.

67 It is to be noted that there is no evidence put forward by the SLL Agent to suggest that the
position of the FLL in respect of the ICA is incorrect. The only response from the SLL Agent is that
the matter is not for this Court.

68 The suggestion by the SLL is that the effect of the Order sought is to vest title in U.S. assets.
The FLL assert that all that is being done is the enforcement of their secured creditor remedies and
release of their security, which under the ICA has the effect of releasing the security of the SLL.

69 The FLL submit that Section 3.1 of the ICA recognizes the broad remedies available to the
FLL to enforce their security, using all the remedies of a secured creditor under the Bankruptcy
Laws of the U.S. including the CCAA, without consultation with the SLL. The submission is further
that the SLL are bound by any determination made by the FLL to release its security. The SLL is to
provide written confirmation on the FLL becomes the agent of the SLL for that purpose.

70 The relevant sections of the ICA are set out in Appendix A hereto. As noted above, the posi-
tion of the FLL is that they are exercising contractual remedies under the ICA.

71 For the SLL, the argument is that this Court should not interfere with the obligation of the
FLL to commence proceedings in the appropriate jurisdiction (New York) to enforce its obligations
against the SLL. Neither the SLL nor the FLL has commenced New York actions.
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72 I am satisfied that this Court does have jurisdiction to provide the relief requested, which is
the product of the marketing process that was not only approved by this Court, but not objected to
by any party when it was initiated.s

73 I do not accept the submission on behalf of the SLL that "the proposed CCAA proceedings
for the U.S. Affiliates are not proper CCAA proceedings at all, but are merely proposed as a mech-
anism for Canadian vesting of U.S. assets."

74 The relief sought is not merely a device to sell U.S. assets from Canada. This is a unified
transaction, each element of which is necessary and integral to its success. It is properly a Canadian
process.

75 There are many instances in which Canadian courts have granted vesting orders in relation
to assets situated in the United States. Some of the orders are referred to in the factum of the FLL,
including Re Maax Corporation et al.,” Re Madill Equipment Canada,* Re ROL Manufacturing
(Canada) Ltd.; Re Biltrite Rubber Inc.” and Re Pope and Talbot, Inc. et. al."

76 Decisions on both sides of the border have recognized that the United States and Canada
have a special relationship that allows bankruptcy and insolvency matters to proceed with relative
ease when assets lie in both territories. As the U.S. Bankruptcy Court for the Southern District of
New York acknowledged in ABCP's Mercalfe & Mansfield Alternative Investments et al,.* both
systems are rooted in the common law and share similar principles and procedures. Bankruptcy
proceedings in the United States acknowledge international proceedings and work alongside, rather
than over, foreign matters. Chapter 15 of the U.S. Bankruptcy Code exemplifies this in its foreign
bankruptcy proceedings: "the court should be guided by principles of comity and cooperation with
foreign courts.""

77 In the cross-border case of Re Muscletech Research and Development Inc,* COMI was
found to be in Canada despite factors indicating the U.S. would also be a suitable jurisdiction. Par-
ticularly, most of the creditors were located in the U.S., as was the revenue stream. Most of the ma-
jor decisions regarding the company were made in Canada, its directors and officers were located in
Ontario, banking was done in Ontario, etc. Justice Farley noted the positive relationship between
Canada and the U.S. and credited this relationship to the adherence to comity and common princi-
ples. Judge Rakoff, presiding over the Chapter 15 proceedings, agreed with Farley J.'s endorsement,
specifically noting that the factors outlined in the Canadian endorsement persuaded him over the
factors in favour of U.S. COMI. Farley J. noted at paragraph 4 of his endorsement, and Judge
Rankoff implicitly agreed, that "the courts of Canada and the U.S. have long enjoyed a firm and
ongoing relationship based on comity and commonalities of principles as to, inter alia, bankruptcy
and insolvency." |

78 As noted by counsel for the SLL at paragraph 44 of their factum:

Courts routinely enforce Canadian judgments in banluptcy, respecting our similar
common law traditions including our respect for comity and restraint. In enforc-
ing the decision of this Honourable Court in Metcalfe & Mansfield Alternative
Investments et al., ("ABCP") the US Bankruptcy Court for the Southern District
of New York, wrote:
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The U.S. and Canada share the same common law traditions and funda-
mental principles of law. Canadian courts afford creditors a full and fair
opportnity to be heard in a manner consistent with standards of U.S. due
process. u.s, federal courts have repeatedly granted comity to Canadian
proceedings. United Feature Syndicate, Inc. v. Miler Features Syndicate,
Inc., 216 F. Supp. 2d 198, 212 (S.D.N.Y. 2002) ("There is no question that
bankruptcy proceedings in Canada-a sister common law jurisdiction with
procedures akin to our own-are entitled to comity under appropriate cir-
cumstances.") (internal quotation marks and citations omitted); Tradewell,
Inc. v. American Sensors Elecs., Inc., No. 96 Civ. 2474(DAB), 1997 WL
423075, at *1 n.3 (S.D.N.Y. 1997) ("It is well-settled in actions com-
menced in New York that judgments of the Canadian courts are to be given
effect under principles of comity.") (internal quotation marks and citation
omitted); Comnjeldv. Investors Overseas Servs., Ltd., 471 F. Supp. 1255,
1259 (S.D.N.V. 1979) ("The fact that the foreign country involved is Can-
ada is significant. It is wellsettled in New York that the judgments of the
Canadian courts are to be given effect under principles of comity. Trustees
in bankruptcy appointed by Canadian courts have been recognized in ac-
tions commenced in the United States. More importantly, Canada is a sister
common law jurisdiction with procedures akin to our own, and thus there
need be no concern over the adequacy of the procedural safeguards of Ca-
nadian proceedings.") (internal quotation marks and citations omitted)”

79 MAAX Corporation (MAAX) provides some assistance on the U.S. treatment to CCAA pro-
ceedings in asset sales. The salient elements in MAA4X included the fact that the sale was conducted
prior to entering CCAA protection, only the Canadian entity ultimately sought protection under the
Act and no concurrent U.S. proceedings were initiated at first. The MAAX companies operated ex-
tensively in the U.S. and internationally, and were eventually brought into the U.S. via Chapter 15.
The Canadian court approved the move into the U.S. and granted the sale. While there were some
operating companies based almost solely in the U.S. (opening bank accounts to qualify under the
CCAA, as was done in the present case), the U.S. Bankruptcy Court looked at the entity as a whole
and granted the petition.” The American court approved of a flexible approach to the U.S. asset sale,
allowing it to go forward without a competitive bidding process, stalking horse or auction.

80 One of the essential features of the orders sought is the requirement that recognition be
sought and obtained in the U.S. Bankruptcy Court, pursuant to Chapter 15 of that Code, of the Or-
ders sought in this Court, including the adding of Additional Applicants.

81 I am satisfied that if there is a valid objection by the SLL, it is appropriately made in the
U.S. Bankruptcy Court at a hearing to recognize this Order. I do not accept the proposition that this
Court, by making the Order sought, would usurp a determinative review by the U.S. Court should it
be found necessary.

82 Given the purpose and flexibility of the CCAA process, it is consistent with the jurisdiction
of this Court to add the Additional Applicants for the appropriate purpose of facilitating and imple-
menting the entire transaction, which is approved.

Conclusion
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83 For the foregoing reasons, T am satisfied:

a—y

That it is not appropriate to re-open the Marketing Process;

2. That this Court does have jurisdiction to consider a sale transaction that in-
cidentally does affect assets of a Canadian company in the United States;

3. That in all the circumstances it is approptiate to approve the proposed

transaction.

C.L. CAMPBELL J.

& & vk ok ok

Appendix A
Applicable Provisions of the Inter-Creditor Agreement

Section 3.1

Until the Discharge of First Lien Obligations has occurred, whether or not any
Insolvency or Liquidation Proceeding has been commenced by or against the
Company or any other Grantor, subject to Section 3.1(a)(1), the First Lien Col-

~ lateral Agent and the other First Lien Claimholders shall have the right to enforce
rights, exercise remedies (including set-off and the right to credit bid their debt)
and make determinations regarding the release, disposition, or restrictions with
respect to the Collateral without any consultation with or the consent of the Se-
cond Lien Collateral Agent or any other Second Lien Claimholder ...

Section 5.1(a)

If in connection with the exercise of the First Lien Collateral Agent's remedies in
respect of the Collateral provided for in Section 3.1, the First Lien Collateral
Agent, for itself or on behalf of any of the other First Lien Claimholders, releases
any of its Liens on any part of the Collateral or releases any Grantor from its ob-
ligations under its guaranty of the First Lien Obligations in connection with the
sale of the stock, or substantially all the assets, of such Grantor, then the Liens, if
any, of the Second Lien Collateral Agent, for itself or for the benefit of the Se-
cond Lien Claimholders, on such Collateral, and the obligations of such Grantor
under its guaranty of the Second Lien Obligations, shall be automatically, un-
conditionally and simultaneously released ...

... The Second Lien Collateral Agent, for itself or on behalf of any such Second
Lien Claimholders, promptly shall execute and deliver to the First Lien Collateral
Agent or such Grantor such termination statements, releases and other documents
as the First Lien Collateral Agent or such Grantor may request {o effectively con-
firm such release.

Section 5.1(c)
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Until the Discharge of First Lien Obligations occurs, the Second Lien Collateral
Agent, for itself and on behalf of the Second Lien Claimholders, hereby irrevo-
cably constitutes and appoints the First Lien Collateral Agent and any officer or
agent of the First Lien Collateral Agent, with full power of substitution, as its
true and lawful attorney-in-fact with full irrevocable power and authority in the
place and stead of the Second Lien Collateral Agent or such holder or in the First
Lien Collateral Agent's own name, from time to time in the First Lien Collateral
Agent's discretion, for the purpose of carrying out the terms of this Section 5.1,
to take any and all appropriate action and to execute any and afl documents and
instruments which may be necessary to accomplish the purposes of this Section
5.1, including any endorsements or other instruments of transfer or release.

cple/ QIIxr/qu xr/qlced/glaxw/glhcs

1 The appearing party on this motion is the Agent for the Second Lien Lenders, also referred
to in the materials as Second Lien Creditors, hereinafter SLIL..

2 Like the Second Lien Lenders, the First Lien Lenders appeared formally by their Agent,
were sometimes referred to as the First Lien Creditors and will be hereinafter referred to as
the FLL.

3 It is to be noted that there is no existing U.S. action of which the Court was made aware by
either the SLL or the FLL.

-4 [1990] 3 S.C.R. 1077 at 1096

5 Ibid.

6 Supplemental Initial Order, at paragraphs 8 and 24, Motion Record of the First Lien Lend-
ers' Agent, at pages 10 and 18

7 Re. Maax Corporation, unreported, Orders of the Superior Court of Quebec, TD Supple-
mentary Brief of Authorities, Tabs la-c; Order by the US Bankruptcy Court for the District of
Delaware Granting Recognition and Related Relief, TD Supplementary Brief of Authorities,
Tab 1d.

8 Re Madill Equipment Canada, Case No. 08-41426, Distribution and Vesting Orders of the
Supreme Court of British Columbia; Order of the US Bankruptcy Court (Western District of
Washington at Tacoma) Granting Motion Authorizing Sale of Assets, TD Supplementary
Brief of Authorities, Tab 2.

9 Re. ROL Manufacturing (Canada) Ltd,, et al., unreported, Order of the Quebec Superior
Court (Commercial Division) Approving the Sale of the PSH Division, TD Supplementary
Brief of Authorities, Tab 3a; Order of the US Bankruptcy Court, Southwestern District of
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Ohio, Authorizing and Approving Sale of PSH Division, TD Supplemental Brief of Authori-
ties, Tab 3¢,

10 Re Biltrite Rubber Inc., Case No. 09-31423 (MAW), Sale Approval and Vesting Order and
Distribution Order of the Ontario Superior Court of Justice, TD Supplemental Brief of Au-
thorities, Tabs 4a-b; Order of the US Bankruptcy Court for the Northern District of Ohio
Western Division Enforcing the Orders of the Ontario Court, TD Supplementary Brief of
Authorities, Tab 4c¢.

11 Re. Pope and Talbot, Inc. et al., Case No. 08-11933 (CSS), Orders of the US Bankruptcy
Court for the District of Delaware, TD Supplementary Brief of Authorities, Tab 5.

12 United States Bankruptcy Court (S.D.N.Y.), Case No. 09-16709, January 5, 2010, Martin
Glenn J.

13 Metcalfe at 18 |

14 (2006), 19 C.B.R. (5th) 54 (Muscletech), titled Re RSM Richter Inc. v. Aguilar 2006 U.S.
Dist. LEXIS 57595 (S.D.N.Y.) (Re RSM Richter)

15 See footnote 12, supra.

16 In re MAAX Corp., et al,, No. 08-11443 (Bankr. D. Del. Aug. 6, 2008)
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Bill C-12: Clause by Clause Analysis -- Clauses 61-70

Bill Clause No. 65

Section No, CCAA 5.11.3

Topic: Assignment of Agreements
Proposed Wording

11.3(1) On application by a debtor company and on notice to every party to an agreement
and the monitor, the court may make an order assigning the rights and obligations of the
company under the agreement to any person who is specified by the court and agrees to the

assignment.

(2) Subsection (1) does not apply in respect of rights and obligations that are not assignable
by reason of their nature or that arise under

(a) an agreement entered into on or after the day on which proceedings commence
under this Act;

(b} an eligible financial contract; or
(c) a collective agreement.

(3) In deciding whether to make the order, the court is to consider, among other things,
(a) whether the monitor approved the proposed assignment;

(b) whether the person to whom the rights and obligations are to be assigned would
be able to perform the obligations; and

(c) whether it would be appropriate to assign the rights and obligations to that
person.

(4) The court may not make the order unless it is satisfied that all monetary defaults in
relation to the agreement — other than those arising by reason only of the company's
insolvency, the commencement of proceedings under this Act or the company's failure to
perform a non-monetary obligation — will be remedied on or before the day fixed by the

court.
(5) The applicant is to send a copy of the order to every party to the agreement.

Rationale
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Recognizing that agreements entered into by the debtor company prior to a restructuring
may still have value, the Chapter 47 reforms permit the assignment of these agreements.
The reform should provide a better opportunity for a successful restructuring.

Subsection (1) has been amended to clarify that parties to the agreement must be given
notice of the court hearing that will consider the assignment. It provides better transparency
by giving the interested party an opportunity to defend its interests. :

Subsection (2) is amended to clarify that those agreements entered into after the
commencement of proceedings may not be assigned.

Further, by virtue of Clauses 104(1) and 105 of An Act to implement certain provisions of
the budget tabled in Parliament on March 19, 2007, which received Royal Assent on June 22,
2007 (Chapter 29), the definition of eligible financial contract referred to in subparagraph
(2)(b) is now to be found in s.2 rather than in 5.11.05(3). To ensure that this Act is compatible
with this change, Clause 112(17) provides the new wording for 5.11.3(2). The new wording
is identical to that provided in Clause 65 but for the removal of the reference in
subparagraph (2)(b) to the old location of the definition.

Subsection (3) is amended to require the court to consider, when deciding whether to make
an order of assignment, if the monitor has approved of it. This amendment is to assist the
court in making its determination as the approval of the monitor - being a restructuring
professional and a court officer charged with maintaining the integrity of the system - will
be an important consideration.

Subsection (4) is amended to ensure that the agreement may only be assigned if the court is
satisfied that, if a monetary default has occurred, it will be remedied within a time frame set
by the court. It also clarifies that monetary defaults do not include those that arise merely by
virtue of the fact that the debtor company is insolvent or failed to perform a non-monetary
obligation. This amendment is required to ensure that agreements may not be drafted so as
to be rendered unassignable, or assignable only at excessive cost, thereby defeating the
purpose of the provision and providing the other party to the agreement a means of
obtaining greater recovery than can be expected by other creditors of the same class.

Subsection (5) is added to ensure that a copy of any court order made under this section is
provided to every party to the agreement so that they may be apprised of their court-
mandated obligations in regard to the agreement.

Present Law
As enacted by Chapter 47, Clause 128 and amended by Chapter 29:

11.3(1) The court may, on the application of a debtor company, make an order assigning the
rights and obligations of the company under any agreement to any person, to be specified
by the court, who has agreed to the assignment.

(2) The applicant must give notice of the assignment in the prescribed manner to every
party to the agreement.
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(3) Subsection (1) does not apply in respect of rights and obligations
(2) under an eligible financial contract;
(b) under a collective agreement; or
(c) that are not assignable by reason of their nature.

(4) In deciding whether to make an assignment, the court must consider, among other
things,
(a) whether the person to whom the rights and obligations are to be assigned would
be able to perform the obligations; and

{(b) whether it would be appropﬁate to assign the rights and obligations to that
person.

() The court may not make an order assigning an agreement unless it is satisfied that all
financial defaults in relation to the agreement will be remedied.
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Case Name:
Doman Industries Ltd. (Re)

IN THE MATTER OF the Companies' Creditors
Arrangement Act R.S.C. 1985, ¢. C-36
AND IN THE MATTER OF the Company Act
R.S.B.C. 1996, ¢. 62
AND IN THE MATTER OF the Canada Business
Corporations Act R.S.C. 1985, c. C-44
AND IN THE MATTER OF the Partnership Act
R.S.B.C. 1996, c. 348

AND IN THE MATTER OF Doman Industries Limited,

Alpine Projects Limited, Diamond Lumber Sales
Limited, Doman Forest Products Limited, Doman's
Freightways Ltd., Doman Heldings Limited, Doman

Investments Limited, Doman Log Supply Ltd.,
Doman - Western Lumber Ltd., Eacom Timber Sales
Ltd., Western Forest Products Limited, Western
Pulp Inc., Western Pulp Limited Partnership,
and Quatsino Navigation Company Limited,
petitioners
[2003] B.C.J. No. 562
2003 BCSC 376
14 B.C.L.R. (4th) 153
41 C.B.R. (4th) 29
121 A.C.W.S. (3d) 276
2003 CarswellBC 538

Vancouver Registry No. 1023489

British Columbia Supreme Court
Vancouver, British Columbia

Tysoe J.

Page 1
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(In Chambers)
Oral judgment: March 7, 2003.
(36 paras.)

Creditors and debtors -- Debtors' relief legislation -- Companies’ creditors arrangement legislation
--Stay of proceedings against debtor -- Meetings, authorization by court - Arrangement, Judicial
approval.

Application by Doman Industries for an order to authorize the calling of creditor meetings to con-
sider its plan of arrangement under the Companies Creditors Arrangement Act. Application by the
senior secured noteholders of Doman for an order to invalidate Doman's plan proposed and to file
its own plan. Doman's creditors consisted of the senior secured noteholders, unsecured noteholders,
a lender who provided it with an operating line of credit and unsecured trade creditors. The plan
provided that the unsecured trade creditors would be paid in full. The unsecured noteholders would
receive new notes plus shares in Doman. The new notes would be secured in second position
against the senior notes. The plan did not seek to compromise the indebtedness owed to these note-
holders. Doman sought a stay under the Act to prevent the senior noteholders from relying upon
events of default, contained in their trust indenture, to allow them to accelerate repayment of in-
debtedness owed under their notes. Doman also sought a stay of the provision in the indenture that
entitled the noteholders to require Doman to purchase their notes in the event of a change of control.

HELD: Both applications were allowed in part. Doman was granted one of its stays. The court had
Jurisdiction to grant a stay to prevent the senior noteholders from using the default events to accel-
crate repayment. The stay power in the Act could not be interpreted to allow Doman to be relieved
of its purchase obligation. The Act was to be interpreted liberally. This request went beyond a liber-
al interpretation of the Act. The court would also not grant this request because the absence of a
permanent injunction would not frustrate Doman's restructuring efforts. It was not certain that the
senior noteholders would accept Doman's purchase offer. The court would not authorize the calling
of the meeting. Doman's plan would not be sanctioned by the court. Doman was entitled to file a
revised plan for approval. The senior noteholders were not allowed to file their own plan. Approval
would constitute an improper unilateral variation of the indenture without Doman's approval. It
would also give the noteholders a veto power over Doman's restructuring efforts.

Statutes, Regulations and Rules Cited:
Companies Creditors Arrangement Act, R.S.C. 1985, ¢. C-36, 5. 11, 11(4), 11.2.

Counsel;

M.A. Fitch, Q.C., S. Martin and R. Millar, for the petitioners.

G. Morawetz, R. Chadwick and J.J.L. Bunter, Q.C., for the ad hoc Committee of Senior Secured
Noteholders.

I.F. Dixon, for Wells Fargo, National Association.

G.K. Macintosh, Q.C., and R.P. Sloman, for Herb Doman.

D.J. Hatter and R. Butler, for Her Majesty the Queen in Right of British Columbia.
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R.D. Leong, for the Attorney General of Canada.

W.C. Kaplan, Q.C., and P.L. Rubin, for CIT Business Credit Canada Inc.

J.I. McLean, for the monitor, KMPG Inc.

D.I. Knowles, Q.C., M. Buttery and 1. Nordholm, for Brascan Financial, Merrill Lynch and Oppen-
heimer Funds.

P. Macdonald and G. Gehlen, for Toronto Dominion Asset Management Inc., TD Securities Inc.
and Tordom Company.

K. Zimmer, for Petro-Canada.

W. Skelly, for Pulp, Paper and Woodworkers of Canada, Locals 3 and 8.

1 TYSOE J. (orally):-- There are two competing motions before the Court in these proceedings
under the Companies Creditors Arrangement Act, R.S.C. 1985, c. C-36, as amended (the "CCAA").
The first is a motion of the Petitioners (the "Doman Group™) for an order authorizing the calling of
creditor meetings to consider a plan of compromise or arrangement prepared by the Doman Group
(the "Reorganization Plan" or the "Plan"). The second motion is an application by a group of se-
cured creditors called the Ad Hoc Comumittee of Senior Secured Noteholders (the "Senior Secured
Noteholders Committee") for numerous orders, including orders relating to the invalidity of the Re-
organization Plan, allowing the Senior Secured Noteholders to vote on the Plan and authorizing the
Senior Secured Noteholders Committee to file its own secured creditor Plan.

2 One of the arguments which the Senior Secured Noteholders Committee wished to advance
related to the constitutionality of the Court varying the terms of a contract in the absence of ena-
bling provincial legislation. The Senior Secured Noteholders Committee applied to adjourn all of
the applications so that the necessary notice for constitutional questions to the Attorneys General of
British Columbia and Canada could expire. I refused the adjournment on the basis that the constitu-
tional question can be argued upon the expiry of the notice periods if it is still necessary to do so.
Accordingly, my rulings at this stage are subject to the constitutional challenge by the Senior Se-
cured Noteholders Committee and nothing I say in these Reasons for Judgment should be construed
as a determination of the constitutional validity of such rulings.

3 The Doman Group has the following four principal types of creditors:

(a) the Senior Secured Noteholders which are owed US$160 million and who
hold security over most, but not all, of the fixed assets of the Doman
Group;

(b) the Unsecured Noteholders which are owed US$513 miliion;

(c) the lender which provides the Doman Group with an operating line of
credit and which holds security against its current assets; and

(d) unsecured trade creditors which are owed in the range of $20 to $25 mil-
lion.

4 The Reorganization Plan seeks to compromise only the indebtedness of the Unsecured Note-
holders and the unsecured trade creditors. It is proposed that the unsecured trade creditors will be
paid in full up to an aggregate ceiling or cap amount of $23.5 million. The Reorganization Plan
provides that the Unsecured Noteholders are to receive US$112,860,000 Junior Secured Notes plus
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85% of the shares in the Doman Group (with the existing shareholders retaining the remaining 15%
of the shares), The Junior Secured Notes are to be secured in second position against the assets sub-
ject to the security of the Senior Secured Noteholders.

5 The Senior Secured Notes were issued pursuant to a Trust Indenture dated as of June 18,
1999 (the "Trust Indenture"). The principal amount of the Senior Secured Notes is due on J uly 1,
2004. The Doman Group is in default of the payment of the interest due on the Senior Secured
Notes but it is intended that the overdue interest be paid upon implementation of the Reorganization
Plan. The Trust Indenture has the usual types of events of default, including the commencement of
proceedings under the CCAA, non-payment of principal or interest on indebtedness owed by the
Doman Group to the Senior Secured Noteholders or to other parties and the failure to remedy a
breach of any of the provisions of the Trust Indenture within 30 days after notice of the breach has
been given to the Doman Group. It also has the usual provision enabling the Trustee under the Trust
Indenture or a specified percentage of the holders of the Senior Secured Notes to accelerate pay-
ment of the indebtedness upon the occurrence of an event of default and to thereby make all monies
owing on the notes to be immediately due and payable.

6 Sections 4.13 and 4.16 of the Trust Indenture are also relevant to the present applications.
Section 4.13 reads as follows:

(@) The Company shall not, and shall not permit any of its Restricted Subsidi-
aries to, directly or indirectly, create, incur, assume or suffer to exist any
Lien on any property or asset now owned or hereafter acquired, or any in-
come or profits therefrom or assign or convey any right to receive income
therefrom, except Permitted Liens (provided that Liens on Note Collateral
or any portion thereof shall be governed by clause (b) of this Section 4.13)
unless (i) in the case of Liens securing Indebtedness which is subordinated
to the Notes and the Guarantees, the Notes and the Guarantees are secured
by a Lien on such property, assets, income, profits or rights that is senior in
priority to such Liens and (ii) in all other cases, the Notes and the Guaran-
tees are equally and ratably secured.

(b)  The Company shall not, and shall not permit of its Restricted Subsidiaries
to, directly or indirectly, create, incur, assume or suffer to exist any Lien
on any property or asset now owned or hereafter acquired that constitutes
Note Collateral, any income or profits from any Note Collateral or to as-
sign or convey any right to receive income from any Note Collateral, ex-
cept for Permitted Note Collateral Liens.

Section 4.16 reads, in part, as follows:

Upon the occurrence of a Change of Control, each Holder of Notes shail
have the right to require the Company to repurchase all or any part (equal to U.S.
$1,000 or an integral multiple thereof) of such Holder's Notes pursuant to the of-
fer described below (the "Change of Control offer") at an offer price in cash
equal to 101% of the aggregate principal amount thereof plus accrued and unpaid
interest, if any, and Liquidated Damages, if any, to the date of purchase (the
"Change of Control Payment"). Within 10 days following any Change of Con-
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trol, the Company shall mail a notice to each Holder stating: (1) that the Change
of Control offer is being made pursuant to the covenant entitled "Change of Con-
trol” and that all Notes tendered will be accepted for payment; (2) the purchase
price and the purchase date, which will be no earlier than 30 days nor later than
40 days from the date such notice is mailed and which shall be the same date as
the Change of Control Payment Date with respect to the 1994 Notes and the 1997
Notes (the "Change of Control Payment Date"); ...

On the Change of Control Payment Date, the Company shall, to the extent

lawful, (1) accept for payment Notes or portions thereof tendered pursuant to the
Change of Control Offer, (2) deposit with the Paying Agent an amount equal to

the Change of Control Payment in respect of all Notes or portions thereof so ten-
dered and (3) deliver or cause to be delivered to the Trustee the Notes so accept-

ed ...

7 The Reorganization Plan does not seek to compromise the indebtedness owed to the Senior

Secured Noteholders. However, the Senior Secured Noteholders maintain that they are affected or
prejudiced by the Reorganization Plan. They point to sections 4.12, 6.2 and 6.3 of the Reorganiza-
tion Plan, the relevant portions of which read as follows:

4.12 Waiver of Defaults and Permanent Injunction
From and after the Effective Date:

(a)

(b)

all Creditors and other Persons (including Unaffected Creditors) shall be
deemed to have waived any and all defaults of the Doman Entities then
existing or previously committed by the Doman Entities or caused by the
Doman Entities, or non-compliance with any covenant, warranty, repre-
sentation, term, provision, condition or obligation, express or implied, in
any contract, credit document, agreement for sale, lease or other agree-
ment, written or oral, and any and all amendments or supplements thereto,
existing between such Person and the Doman Entities, including a default
under a covenant relating to any other affiliated or subsidiary company of
Doman other than the Doman Entities, and any and all notices of default
and demands for payment under any instrument, including any guarantee,
shall be deemed to have been rescinded;

a permanent injunction shall be pronounced on the terms of the Final Order
against Creditors and all other Persons (including Unaffected Creditors)
having contractual relationships with any of the Doman Entities with re-
spect to the exercise of any right or remedy contained in the instruments
evidencing such contractual relationships or at law generally, which might
otherwise be available to such Creditors or other Persons as a result of the
filing of the CCAA Proceedings, the content of the Plan, implementation
of the Plan, any action taken by the Doman Entities or any third party pur-
suant to the Plan or the Final Order either before or afier the Plan Imple-
mentation Date, or any other matter whatsoever relating to the CCAA
Proceedings, the Plan, or the transactions contemplated by the Plan; and
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(c) the Doman Entities may in all respects carry on as if the defaults,
non-compliance, rights and remedies referred to in this section 4.12 had
not occurred.

6.2 Effect of Final Order:

In addition to sanctioning the Plan, the Final Order shall, among other things:

(f) confirm that all executory contracts, security agreements and other con-
tractual relationships to which the Doman Entities are parties are in full
force and effect notwithstanding the CCAA Proceeding or this Plan and its
attendant compromises, and that no Person party to such an executory con-
tract, security agreement or other contractual relationship shall be entitled
to terminate or repudiate its obligation under such contract or agreement,
or to the benefit of any right or remedy, by reason of the commencement of
the CCAA Proceeding or the content of the Plan, the Change of control of
Doman resulting from the Plan, the compromises extended under the Plan,
the issuance of the Junior Secured Notes, or any other matter contemplated
under the Plan or the Final Order; and

(g) confirm and give effect to the waivers, permanent injunctions and other
provisions contemplated by section 4.12 of the Plan.

6.3 Conditions Precedent to Implementation of Plan:

The implementation of this Plan shall be conditional upon the fulfilment of the
following conditions:

(a) Court Approval

Pronouncement of the Final Order by the Court on the terms contemplated
by Section 6.2 and otherwise acceptable to the Doman Entities.

The term "Unaffected Creditors” used in Section 4.12 includes the Senior Secured Noteholders.

8 The application of the Doman Group is relatively limited in scope because it simply seeks
authorization to hold creditor meetings to consider the Reorganization Plan. However, it is common
ground that I should not authorize the holding of the creditor meetings if the Reorganization Plan
cannot be sanctioned by the Court following the holding of the creditor meetings or if the imple-
mentation of the Reorganization Plan is contingent on the Court granting an order which it has no
jurisdiction to make or would not otherwise make.

9 Counsel for the Doman Group submitted that the sole issue is whether the Court has the ju-
risdiction to grant a stay under s. 11(4) of the CCAA in the form of the permanent injunction speci-
fied under clause (b) of the Section 4.12 of the Reorganization Plan. I do not agree. In particular,
clause (a) of Section 4.12 purports to bind Unaffected Creditors, which include the Senior Secured
Noteholders, by deeming them to have waived all defaults under instruments between them and the
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Doman Group. I agree with the counsel for the Senior Secured Noteholders Committee that credi-
tors of debtor company under the CCAA cannot be bound by the provisions of a plan of compro-
mise or arrangement if they have not been given the opportunity to vote on it: see Menegon v. Phil-
ip Services Corp., [1999] O.J. No. 4080 (Ct. Jus.) at para. 38. It would be inappropriate for me to
authorize the calling of creditor meetings to consider the Reorganization Plan when I know that this
Court would refuse to sanction it on the basis that it purports to bind parties who were not given the
opportunity to vote on it,

10 However, my conclusion in this regard does not mean that I should accede to the request of
the Senior Secured Noteholders Committee for the right to vote on the Reorganization Plan, In view
of the submission made by the counsel for the Doman Group that the Plan was not intended to af-
fect the rights of the Senior Secured Noteholders, 1 believe that the Doman Group should first be
given the opportunity to propose a revised Reorganization Plan which does not include reference to
Unaffected Creditors in clause (a) of Section 4.12 or any other provision which purports to bind
parties who are not given the opportunity to vote on the Plan.

11 I next turn my attention to clause (b) of Section 4.12, which is the provision upon which I
believe counsel for the Doman Group is relying to prevent Senior Secured Noteholders from acting
on their security following the implementation of the Reorganization Plan. Although the permanent
injunction contemplated in this clause is mentioned in the Reorganization Plan, it is not, strictly
speaking, part of the Plan. Rather, the granting of the injunction is a condition precedent in the im-
plementation of the Plan. The result of this distinction is that the Plan itself does not purport to bind
the Senior Secured Noteholders in this regard and they are not entitled to vote on the Plan, Thus, the
question becomes whether the Court has the jurisdiction to grant such an injunction because, if it
does not have the jurisdiction, there would be no point in convening creditor meetings to consider a
plan containing a condition precedent which cannot be fulfilled.

12 The Court is given the power to grant stays of proceedings by s. 11(4) of the CCAA, which
reads as follows:

(4) A court may, on an application in respect of a company other than an ini-
tial application, make an order on such term as it may impose,

{a) staying, until otherwise ordered by the court, for such period as the
court deems necessary, all proceedings taken or that might be taken
in respect of the company under an Act referred to in subsection (1);

(b) restraining, until otherwise ordered by the court, further proceedings
in any action, suit or proceeding against the company; and

{c) prohibiting, until otherwise ordered by the court, the commencement
of or proceeding with any other action, suit or proceeding against the
company.

13 Since the re-emergence of the CCAA in the 1980s, the Courts have utilized the stay provi-
sions of the CCAA in a variety of situations for a purpose other than staying creditors from enforc-
ing their security or otherwise preventing creditors from attempting to gain an advantage over other
creditors. One of the seminal decisions is Norcen Energy Resources Ltd. v. Oakwood Petroleums
Ltd., (1988) 72 C.B.R. (N.S.) 1 (Alta. Q.B.), where the Court stayed the ability of a joint venture
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partner of a debtor company from relying on the insolvency of the debtor company to replace it as
the operator under a petroleum operating agreement.

14 Two other prominent examples are Re T. Eaton Co. (1997), 46 C.B.R. (3d) 293 (Ont. Gen.
Div.) and Re Playdium Enterprises Corp. (2001), 31 C.B.R. (4th) 302, as supplemented at 31 C.B.R.
(4th) 309 (Ont. Sup. Ct. Jus.). In the T, Eaton case, tenants in shopping centres in which Eaton's was
also a tenant were prevented during the restructuring period from terminating their leases on the ba-
sis of co-tenancy clauses in their leases requiring anchor stores such as Eaton's to stay open. In the
Playdium decision, the Court approved an assignment of an agreement in conjunction with a sale in
a failed CCAA proceeding where the other party to the agreement, which had a contractual right to
consent to an assignment, was objecting to the assignment. As the Court in the Playdium case relied
ons. 11(4) of the CCAA, I assume that the Order prevented the other party to the agreement from
terminating the assigned agreement as a result of the failure to obtain its consent to the assignment.
I 'was also referred to my decision in Re Woodward's Ltd. (1993), 17 C.B.R. (3d) 236, where I re-
lied on the inherent jurisdiction of the court to stay the calling on letters of credit issued by third
parties at the instance of the debtor company.

15 The law is clear that the court has the jurisdiction under the CCAA to impose a stay during
the restructuring period to prevent a creditor relying on an event of default to accelerate the pay-
ment of indebtedness owed by the debtor company or to prevent a non-creditor relying on a breach
of a contract with the debtor company to terminate the contract. It is also my view that the court has
similar jurisdiction to grant a permanent stay surviving the restructuring of the debtor company in
respect of events of default or breaches occurring prior to the restructuring. In this regard, | agree
with the following reasoning of Spence J. at para. 32 of the supplementary reasons in Playdium:

In intetpreting s. 11(4), including the "such terms" clause, the remedial nature of
the CCAA must be taken into account. If no permanent order could be made un-
der s. 11(4) it would not be possible to order, for example, that the insolvency
defaults which occasioned the CCAA order could not be asserted by the Famous
Players after the stay period. If such an order could not be made, the CCAA re-
gime would prospectively be of little or no value because even though a com-
promise of creditor claims might be worked out in the stay period, Famous Play-
ers (or for that matter, any similar third party) could then assert the insolvency
default and terminate, so that the stay would not provide any protection for the
continuing prospects of the business. In view of the remedial nature of the
CCAA, the Court should not take such a restrictive view of the s. 11(4) jurisdic-
tion.

16 Spence J. made the above comments in the context of a third party which had a contract with
the debtor company. In my opinion, the reasoning applies equally to a creditor of the debtor com-
pany in circumstances where the debtor company has chosen not to compromise the indebtedness
owed to it. The decision in Luscar Ltd. v. Smoky River Coal Ltd., [1999] A.J. No. 676, is an exam-
ple of a permanent stay being granted in respect of a creditor of the restructuring company.

17 Accordingly, it is my view that the court does have the jurisdiction to grant a permanent stay
preventing the Senior Secured Noteholders and the Trustee under the Trust Indenture from relying
on events of default existing prior to or during the restructuring period to accelerate the repayment
of the indebtedness owing under the Notes. It may be that the court would decline to exercise its
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jurisdiction in respect of monetary defaults but this point is academic in the present case because the
Doman Group does intend to pay the overdue interest on the Notes upon implementation of the Re-
organization Plan.

18 The second issue is whether the court has the jurisdiction to grant a permanent stay to pre-
vent the Senior Secured Noteholders and the Trustee under the Trust Indenture from relying on a
breach of Section 4.13 of the Trust Indenture to accelerate payment of the indebtedness owed on the
Notes. The potential breach under Section 4.13 would be occasioned by the Doman Group granting
second ranking security to the Unsecured Noteholders upon the implementation of the Reorganiza-
tion Plan. I use the term "potential breach" because counsel for the Doman Group takes the position
that the granting of this security would not contravene the provisions of Section 4.13.

19 I have decided that I should decline to make a determination of this issue because I did not
receive the benefit of detailed submissions on the interpretation of Section 4.13 and the defined
terms used in that Section. Counsel for the Doman Group simply argued that the wording was cir-
cular or ambiguous and noted that the definition of Permitted Indebtedness could include a refi-
nancing of the Unsecured Notes. Counsel for the Senior Secured Noteholders Committee took the
position, without elaboration, that Section 4.13 would be breached if the proposed security were to
be granted. If the granting of the security would not contravene Section 4.13, then it would not be
necessary for the court to grant a permanent stay preventing the acceleration of the indebtedness
owing on the Notes as a result of the granting of the security and the issue would be academic. In
Iny opinion, it is not appropriate for me to decide a potentially academic issue and I decline to do
S0.

20 The third issue is whether the court has the jurisdiction to effectively stay the operation of
Section 4.16 of the Trust Indenture. Although I understand that there is an issue as to whether the
giving of 85% of the equity in the Doman Group to the Unsecured Noteholders as part of the reor-
ganization would constitute a change of control for the purposes of the current version of the pro-
vincial forestry legislation, counsel for the Doman Group conceded that it would constifute a
Change of Control within the meaning of Section 4.16.

21 The language of 5. 11(4) of the CCAA, on a literal interpretation, is very broad and the case
authorities have held that it should receive a liberal interpretation in view of the remedial nature of
the CCAA. However, in my opinion, a liberal interpretation of s. 11(4) does not permit the court to
excuse the debtor company from fulfilling its contractual obligations arising after the implementa-
tion of a plan of compromise or arrangement.

22 In my view, there are numerous purposes of stays under s. 11 of the CCAA. One of the pur-
poses is to maintain the status quo among creditors while a debtor company endeavours to reorgan-
ize or restructure its financial affairs. Another purpose is to prevent creditors and other parties from
acting on the insolvency of the debtor company or other contractual breaches caused by the insol-
vency to terminate contracts or accelerate the repayment of the indebtedness owing by the debtor
company when it would interfere with the ability of the debtor company to reorganize or restructure
its financial affairs. An additional purpose is to relieve the debtor company of the burden of dealing
with litigation against it so that it may focus on restructuring its financial affairs. As [ have observed
above, a further purpose is to prevent the frustration of a reorganization or restructuring plan after
its implementation on the basis of events of default or breaches which existed prior to or during the
restructuring period. All of these purposes are to facilitate a debtor company in restructuring its fi-
nancial affairs. On the other hand, it is my opinion that Parliament did not intend s. 11(4) to author-
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ize courts to stay proceedings in respect of defaults or breaches which occur after the implementa-
tion of the reorganization or restructuring plan, even if they arise as a result of the implementation
of the plan.

23 In the present case, the obligation of the Doman Group to make an offer under Section 4.16
of the Trust Indenture does not arise until ten days after the Change of Control. The Change of
Control will occur upon the implementation of the Reorganization Plan, with the result that the ob-
ligation of the Doman Group to make the offer does not arise until a point in time after the Reor-
ganization Plan has been implemented. This is a critical difference in my view between this case
and the authorities relied upon by the counsel for the Doman Group.

24 Section 11(4) utilizes the verbs "staying", "Restraining" and "prohibiting". These verbs
evince an intention of protecting the debtor company from the actions of others, including creditors
and non-creditors, while it is endeavouring to reorganize its financial affairs. This wording is not
intended, in my view, to relieve the debtor company from the performance of affirmative obliga-
tions which arise subsequent to the implementation of the plan of compromise or arrangement. In
the context of this case, the Doman Group is endeavouring to rely on s. 11(4) to relieve itself of the
obligation to make an offer to repurchase the Senior Secured Notes upon a Change of Control. In
my opinion, this goes beyond any liberal interpretation of 5. 11(4).

25 Counsel for Doman Group submitted that the proposed injunction is no more than a re-
striction upon an acceleration clause. Even if that is the case, it is an acceleration clause which does
not become operative until after the restructuring has been completed. It is not a provision which the
Senior Secured Noteholders are entitled to enforce as a result of an event of a default or breach oc-
curring or existing prior to or during the restructuring period.

26 There is no doubt that courts have power under s. 11(4) to interfere with the contractual re-
lations during the restructuring period. It is my opinion, however, that s. 11(4) does not give the
power to courts to grant permanent injunctions as a means to permit a debtor company to unilater-
ally and prospectively vary the terms of a contract to which it is a party.

27 Counsel for the Doman Group also submitted that the court has the inherent jurisdiction to
restrain the Doman Group from making the offer under Section 4.16 of the Trust Indenture, much in
the same way as I exercised the court's inherent jurisdiction in Woodward's, prior to the enactment
of s. 11.2 of the CCAA, to restrain third parties from calling on letters of credit issued by a financial
institution at the instance of the debtor company. The court has the inherent jurisdiction during the
restructuring period to "fill in gaps” in the CCAA or to "flesh out the bare bones" of the CCAA in
order to give effect to its objects: see Re Westar Mining Ltd. (1992), 14 C.B.R. (3d) 88 (B.C.S.C.)
at p. 93 and Re Dylex Ltd. (1995), 31 C.B.R. (3d) 106 (Ont. Ct. Jus.) at p. 110. In my view, the
Doman Group is not asking the court to fill in gaps in the CCAA during the restructuring period.
Rather, it is asking the court to go beyond the type of stay contemplated by Parliament when it en-
acted s. 11(4) of the CCAA.

28 In the event that I am mistaken and the court does have the jurisdiction to grant a stay in re-
spect of the operation of Section 4.16 of the Trust Indenture, I would exercise my discretion against
the granting of such a stay on the basis of the current circumstances. The absence of a permanent
injunction in relation to Section 4.16 will not necessarily frustrate the restructuring efforts of the
Doman Group. Apart from any compromise which may be negotiated between the Doman Group
and the Senior Secured Noteholders, it is far from a certainty that the Senior Secured Noteholders
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will accept an offer made by the Doman Group under Section 4.16 to purchase the Notes at 101% of
their face value. Indeed, counsel for the Doman Group suggested that in light of the 12% interest
rate applicable to the Notes and prevailing interest rates, the Noteholders would not want to accept
the offer of a 1% premium because they would not be able to reinvest the funds at an interest rate as
high as 11%. Counsel went so far as to characterize the right of repurchase and associated premium
as "Illusory benefits". In addition, it may be possible for the Doman Group to restructure its finan-
cial affairs in a fashion which does not involve a Change of Control while the Senior Secured Notes
are outstanding. Finally, the Doman Group has not made any effort to negotiate an accommodation
with the Senior Secured Noteholders.

29 Although I have agreed with the reasoning of Spence J. at para. 32 of the Playdium decision,
I should not be interpreted as agreeing with the correctness of the conclusion in Playdium. I have
some reservations with respect to its conclusion but, as Playdium is clearly distinguishable from the
present case, it is not necessary for me to decide whether or not it should be followed.

30 For these reasons, I conclude that the court does not have the jurisdiction to grant the per-
manent injunction contemplated by Section 4.12 (b) of the Reorganization Plan, at least as it relates
to Section 4.16 of the Trust Indenture. Hence, it would be inappropriate for me to authorize the
calling of creditor meetings to consider the Reorganization Plan in its present form because the
condition precedent contained in section 6.3(a) of the Plan cannot be satisfied. I dismiss the applica-
tion of the Doman Group, with liberty to re-apply in respect of a revised Reorganization Plan.

31 Inaddition to seeking an order allowing them to vote on the Reorganization Plan, the Senior
Secured Noteholder Committee applied for an order authorizing it to file a secured creditor plan of
arrangement or compromise and an order directing the Doman Group to pay all of its costs.

32 The form of the proposed secured creditor plan was attached to one of the affidavits. In es-
sence, it includes the terms upon which the Senior Secured Noteholders represented by the Com-
mittee are prepared to waive breaches of the Trust Indenture occasioned by the restructuring of the
Doman Group and to amend the Trust Indenture to allow the restructuring. One of these terms is the
payment of a fee equal to 3% of the face value of the Senior Secured Notes (approximately US$5
million).

33 I am not prepared to allow the Senior Secured Noteholders Committee to file its own plan, If
such a plan were filed and approved by the Senior Secured Noteholders, they would accomplish the
same thing which they are complaining that the Doman Group was endeavouring to achieve through
the permanent injunction; namely, a unilateral variation of the terms of the Trust Indenture without
the agreement of the other party to the Trust Indenture. Such a plan may also have the effect of giv-
ing the Senior Secured Noteholders a veto power in respect of the Doman Group's restructuring.

34 The Senior Secured Noteholders Committee has not demonstrated a basis for the requested
order that the Doman Group should pay all of its costs. The committee was presumably formed so
that the Noteholders could act to protect or advance their own interests. It is not a committee re-
quested by the Doman Group or constituted by the Court. The Noteholders may be entitled to some
or all of such costs pursuant to the provisions of the Trust Indenture but that issue is not before me.
As to the costs of these applications in the context of the Rules of Court, there has been divided
success and I direct that each party bear own costs.

35 1 dismiss the applications of the Committee for an order in relation to a secured creditor plan
and an order in relation to its costs.
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36 If the Senior Secured Noteholders Committee still wishes to. pursue the constitutional ques-
tion, arrangements for a hearing may be made through Trial Division. However, as I am not grant-
ing the application of the Doman Group for an order authorizing the calling of creditor meetings to
consider the Reorganization Plan in its present form, it would seem to me that any such hearing
should await the issuance of a revised form of the Plan.

TYSOE J.
cp/i/qw/qldrk/qlsng/qlbrl
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Bankruptcy and insolvency law -- Companies’ Creditors Arrangement Act (CCAA) matters -- Com-
promises and arrangements -- Application by petitioner, Worldspan, for an extension of time to
work toward plan of arrangement, allowed - Worldspan had contracted with Sargeant to construct
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a 144-foot custom motor yacht -- Sargeant stopped making payments after dispute arose between
parties -~ Worldspan alleged Sargeant's failure to pay resulted in its insolvency -- Worldspan
needed additional time to market yacht to find another buyer, to explore debtor-in-possession fi-
nancing to complete construction of yacht, and to resolve priorities among in rem claims against
yacht -- Court satisfied Worldspan had acted in good faith and with due diligence -- Restructuring
still best option.

Bankruptcy and insolvency law -- Proceedings -- Practice and procedure - Application by peti-
tioner, Worldspan, for an extension of time to work toward plan of arrangement, allowed --
Worldspan had contracted with Sargeant to construct a 144-foot custom motor yacht -- Sargeant
stopped making payments after dispute arose between parties -- Worldspan alleged Sargeant's fail-
ure to pay resulted in its insolvency -- Worldspan needed additional time to market yacht to find
another buyer, to explore debtor-in-possession financing to complete construction of yacht, and to
resolve priorities among in rem claims against yacht -- Court satisfied Worldspan had acted in
good faith and with due diligence -- Restructuring still best option.

Application by the petitioner, Worldspan Marine Inc., for an extension of the initial order permitting
them additional time to work toward a plan of arrangement. The proceedings had their genesis in a
dispute between the Worldspan and one of its creditors, Sargeant. Sargeant had contracted with
Worldspan to construct a 144-foot custom motor yacht. Construction on the yacht stopped after a
dispute arose as to the cost of the vessel. Sargeant alleged he was being overcharged to offset funds
that were being stolen from the company, and stopped making payments on the yacht. Sargeant
claimed against Worldspan for the full amount he paid towards the yacht's construction, which
amounted to almost $21 million. Worldspan maintained that Sargeant's failure to pay monies due to
them resulted in their insolvency and led to its applicatton under the Companies' Creditors Ar-
rangement Act (CCAA). Worldspan argued it needed additional time to work toward a plan of ar-
rangement by continuing the marketing of the yacht for the purpose of finding another buyer, to ex-
plore potential debtor-in-possession (DIP) financing to complete construction of the yacht pending a
sale, and to resolve priorities among in rem claims against the yacht. Paralle]l proceedings had been
commenced in the Federal Court with respect to the in rem claims against the yacht. The application
was supported by the monitor as the best option available to all the creditors and stakeholders, and
was either supported or not opposed by all of the creditors besides Sargeant.

HELD: Application allowed. The Court found that an extension of the stay would not materially
prejudice any of the creditors or other stakeholders. The petitioners were simultaneously pursuing
both the marketing of the yacht and efforts to obtain DIP financing that, if successful, would have
enabled them to complete the construction of the yacht. Worldscan could not have finalized a re-
structuring plan until the yacht was sold and terms were negotiating for completing the yacht. All its
creditors, other than Sargeant, shared the view that the best course of action was to have the yacht
marketed and sold through an orderly process supervised by the courts. While the CCAA proceed-
ings could not be extended indefinitely, at this stage restructuring was still the best option. The
Court was satisfied that Worldspan had acted in good faith and with due diligence in the proceed-
ings.

Statutes, Regulations and Rules Cited:
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Companies' Creditors Arrangement Act, R.S.C. 1985, ¢. C-36, s. 11.02(2), s. 11.02(3)(a), s.
11.02(3Xb), s. 36

Counsel:

Counsel for the Petitioners Worldspan Marine Inc., Crescent Custom Yachts Inc., Queenship Ma-
rine Industries Ltd., 27222 Developments Ltd. and Composite FRP Products: J.R. Sandrelli and J.D.
Schultz.

Counsel for Wolrige Mahon (the "VCQO"): K. Jackson and V.
Tickle.

Counsel for the Respondent, Harry Sargeant III: K.E. Siddall.
Counsel for Ontrack Systems Ltd.: J. Leathley, Q.C.
Counsel for Mohammed Al-Saleh: D. Rossi.

Counsel for Offshore Interiors Inc., Paynes Marine Group, Restaurant Design and Sales LLC, Ar-
row Transportation Systems and CCY Holdings Inc.: G. Wharton and P. Mooney.

Counsel for Canada Revenue Agency: N. Beckie.
Counsel for Comerica Bank: J. McLean, Q.C.
Counsel for The Monitor: G. Dabbs.

Reasons for Judgment
P.J. PEARLMAN J.:--

INTRODUCTION

1 On December 16, 2011, on the application of the petitioners, I granted an order confirming
and extending the Initial Order and stay pronounced June 6, 2011, and subsequently confirmed and
extended to December 16, 2011, by a further 119 days to April 13, 2012. When I made the order, I
informed counsel that I would provide written Reasons for Judgment. These are my Reasons.

POSITIONS OF THE PARTIES

2 The petitioners apply for the extension of the Initial Order to April 13, 2012 in order to permit
them additional time to work toward a plan of arrangement by continuing the marketing of the Ves-
sel "QE014226C010" (the "Vessel") with Fraser Yachts, to explore potential Debtor In Possession
("DIP") financing to complete construction of the Vessel pending a sale, and to resolve priorities
among in rem claims against the Vessel.

3 The application of the petitioners for an extension of the Initial Order and stay was either
supported, or not opposed, by all of the creditors who have participated in these proceedings, other
than the respondent, Harry Sargeant III.

4 The Monitor supports the extension as the best option available to all of the creditors and
stakeholders at this time.
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5 These proceedings had their genesis in a dispute between the petitioner Worldspan Marine
Inc. and Mr. Sargeant. On February 29, 2008, Worldspan entered into a Vessel Construction
Agreement with Mr. Sargeant for the construction of the Vessel, a 144-foot custom motor yacht. A
dispute arose between Worldspan and Mr. Sargeant concerning the cost of construction. In January
2010 Mr. Sargeant ceased making payments to Worldspan under the Vessel Construction Agree-
ment.

6 The petitioners continued construction until April 2010, by which time the total arrears in-
voiced to Mr. Sargeant totalled approximately $4.9 million. In April or May 2010, the petitioners
ceased construction of the Vessel and the petitioner Queenship laid off 97 employees who were then
working on the Vessel. The petitioners maintain that Mr. Sargeant's failure to pay monies due to
them under the Vessel Construction Agreement resulted in their insolvency, and led to their appli-
cation for relief under the Companies' Creditors Arrangement Act, R.S.C. 1985, c¢. C-36, ("CCAA™)
in these proceedings.

7 Mr. Sargeant contends that the petitioners overcharged him. He claims against the petitioners,
and against the as yet unfinished Vessel for the full amount he paid toward its construction, which
totals $20,945,924.05.

8 Mr. Sargeant submits that the petitioners are unable to establish that circumstances exist that
make an order extending the Initial Order appropriate, or that they have acted and continue to act in
good faith and with due diligence. He says that the petitioners have no prospect of presenting a via-
ble plan of arrangement to their creditors. Mr. Sargeant also contends that the petitioners have
shown a lack of good faith by failing to disclose to the Court that the two principals of Worldspan,
Mr. Blane, and Mr. Barnett are engaged in a dispute in the United States District Court for the
Southern District of Florida where Mr. Barnett is suing Mr. Blane for fraud, breach of fiduciary du-
ty and conversion respecting monies invested in Worldspan.

9 Mr. Sargeant drew the Court's attention to Exhibit 22 to the complaint filed in the United
States District Court by Mr. Barnett, which is a demand letter dated June 29, 2011 from Mr. Bar-
nett's Florida counsel to Mr. Blane stating:

Your fraudulent actions not only caused monetary damage to Mr. Barnett, but
also caused tremendous damage to WorldSpan. More specifically, your taking
Mr. Barnett's money for your own use deprived the company of much needed
capital. Your harm to WorldSpan is further demonstrated by your conspiracy
with the former CEO of WorldSpan, Lee Taubeneck, to overcharge a customer in
order to offset the funds vou were stealing from Mr. Barnett that should have
gone to the company. Your deplorable actions directly caused the demise of what
could have been a successful and innovative new company" (undetlining added)

10 Mr. Sargeant says, and I accept, that he is the customer referred to in the demand letter, He
submits that the allegations contained in the complaint and demand letter lend credence to his claim
that Worldspan breached the Vessel Construction Agreement by engaging in dishonest business
practices, and over-billed him. Further, Mr. Sargeant says that the petitioner's failure to disclose this
dispute between the principals of Worldspan, in addition to demonstrating a lack of good faith, re-
veals an internal division that diminishes the prospects of Worldspan continuing in business.
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11 As yet, there has been no judicial determination of the allegations made by Mr. Barnett in
his complaint against Mr. Blane.

DISCUSSION AND ANALYSIS

12 On an application for an extension of a stay pursuant to s. 11.02(2) of the CCAA4, the peti-
tioners must establish that they have met the test set out in s. 11.02(3):

(a) whether circumstances exist that make the order appropriate; and
(b)  whether the applicant has acted, and is acting, in good faith and with due
diligence.

13 In considering whether "circumstances exist that make the order appropriate", the court must
" be satisfied that an extension of the Initial Order and stay will further the purposes of the CCAA.

14 In Century Services Inc. v. Carnada (Attorney General), [2010] 3 S.C.R. 379 at para. 70,
Deschamps J., for the Court, stated:

... Appropriateness under the CCAA is assessed by inquiring whether the order
sought advances the policy objectives underlying the CCAA. The question is
whether the order will usefully further efforts to achieve the remedial purpose of
the CCAA -- avoiding the social and economic losses resulting from liquidation
of an insolvent company. I would add that appropriateness extends not only to
the purpose of the order, but also to the means it employs. Courts should be
mindful that chances for successful reorganizations are enhanced where partici-
pants achieve common ground and all stakeholders are treated as advantageously
and fairly as the circumstances permit.

15 A frequently cited statement of the purpose of the CCAA4 is found in Chef Ready Foods Ltd.
v. Hongkong Bank of Canada (1990), 51 B.C.L.R. (2d) 84, [1990] B.C.J. No. 2384 at p. 3 where the
Court of Appeal held:

The purpose of the C.C.A.A. is to facilitate the making of a compromise or ar-
rangement between an insolvent debtor company and its creditors to the end that
the company is able to continue in business. It is available to any company in-
corporated in Canada with assets or business activities in Canada that is nota
bank, a railway company, a telegraph company, an insurance company, a trust
company, or a loan company. When a company has recourse to the C.C.A.A. the
court is called upon to play a kind of supervisory role to preserve the status quo
and to move the process along to the point where a compromise or arrangement
is approved or it is evident that the attempt is doomed to failure. Obviously time
is critical. Equally obviously, if the attempt at compromise or arrangement is to
have any prospect of success there must be a means of holding the creditors at
bay, hence the powers vested in the court under s. 11.

16 In Pacific National Lease Holding Corp. (Re), [1992) B.C.J. No. 3070 (S.C.) Brenner J. (as
he then was) summarized the applicable principles at para. 26:
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(1)  The purpose of the C.C.A.A. is to allow an insolvent company a reasonable pe-
riod of time to reorganize its affairs and prepare and file a plan for its continued
operation subject to the requisite approval of the creditors and the Court.

(2) The C.C.A.A. is intended to serve not only the company's creditors but also a
broad constituency which includes the shareholders and the employees.

(3)  During the stay period the Act is intended to prevent manoeuvres for positioning
amongst the creditors of the company.

(4)  The function of the Court during the stay period is to play a supervisory role to
preserve the status quo and to move the process along to the point where a com-
promise or arrangement is approved or it is evident that the attempt is doomed to
failure,

(5)  The status quo does not mean preservation of the relative pre-debt status of each
creditor. Since the companies under C.C.A.A. orders continue to operate and
having regard to the broad constituency of interests the Act is intended to serve,
preservation of the status quo is not intended to create a rigid freeze of relative
pre-stay positions.

{6) The Court has a broad discretion to apply these principles to the facts of a partic-
ular case. '

17 In Cliffs Over Maple Bay Investments Ltd. v. Fisgard Capital Corp., 2008 BCCA 327, the
Court of Appeal set aside the extension of a stay granted to the debtor property development com-
pany. There, the Court held that the CCA4 was not intended to accommodate a non-consensual stay
of creditors' rights while a debtor company attempted to carry out a restructuring plan that did not
involve an arrangement or compromise on which the creditors could vote. At para. 26, Tysoe J.A.,
for the Court said this:

In my opinion, the ability of the court to grant or continue a stay under s. 11 is
not a free standing remedy that the court may grant whenever an insolvent com-
pany wishes to undertake a "restructuring”, a term with a broad meaning includ-
ing such things as refinancings, capital injections and asset sales and other down-
sizing. Rather, s. 11 is ancillary to the fundamental purpose of the CCA4, and a
stay of proceedings freezing the rights of creditors should only be granted in fur-
therance of the CCAA4's fundamental purpose.

18 At para. 32, Tysoe J.A. queried whether the court should grant a stay under the CCA4A4 to
permit a sale, winding up or liquidation without requiring the matter to be voted upon by the credi-
tors if the plan or arrangement intended to be made by the debtor company simply proposed that the
net proceeds from the sale, winding up or liquidation be distributed to its creditors.

19 In Cliffs Over Maple Bay Investments Ltd. at para. 38, the court held:

... What the Debtor Company was endeavouring to accomplish in this case was to
freeze the rights of all of its creditors while it undertook its restructuring plan
without giving the creditors an opportunity to vote on the plan. The CCAA4 was
not intended, in my view, to accommodate a non-consensual stay of creditors'
rights while a debtor company attempts to carry out a restructuring plan that does
not involve an arrangement or compromise upon which the creditors may vote.
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20 As counsel for the petitioners submitted, C/iffs Over Maple Bay Investments Ltd was de-
cided before the current s. 36 of the CCAA came into force. That section permits the court to au-
thorize the sale of a debtor's assets outside the ordinary course of business without a vote by the

creditors.

21 Nonetheless, Cliffs Over Maple Bay Investments Ltd. is authority for the proposition that a
stay, or an extension of a stay should only be granted in furtherance of the CCAA's fundamental
purpose of facilitating a plan of arrangement between the debtor companies and their creditors.

22 Other factors to be considered on an application for an extension of a stay include the debt-
or's progress during the previous stay period toward a restructuring; whether creditors will be preju-
diced if the court grants the extension; and the comparative prejudice to the debtor, creditors and
other stakeholders in not granting the extension: Federal Gypsum Co. (Re), 2007 NSSC 347, 40
C.B.R. (5th) 80 at paras. 24-29.

23 The good faith requirement includes observance of reasonable commercial standards of fair
dealings in the CCAA proceedings , the absence of intent to defraud, and a duty of honesty to the
court and to the stakeholders directly affected by the CCAA process: Re San Francisco Gifts Ltd.,
2005 ABQB 91 at paras. 14-17.

Whether circumstances exist that make an extension appropriate

24 The petitioners seek the extension to April 13, 2012 in order to allow a reasonable period of
time to continue their efforts to restructure and to develop a plan of arrangement.

25 There are particular circumstances which have protracted these proceedings. Those circum-
stances include the following:

(a) Initially, Mr. Sargeant expressed an interest in funding the completion of
the Vessel as a Crescent brand yacht at Worldspan shipyards. On July 22,
2011, on the application of Mr. Sargeant, the Court appointed an inde-
pendent Vessel Construction Officer to prepare an analysis of the cost of
completing the Vessel to Mr. Sargeant's specifications. The Vessel Con-
struction Officer delivered his completion cost analysis on October 31,
2011,

(b) The Vessel was arrested in proceedings in the Federal Court of Canada
brought by Offshore Interiors Inc., a creditor and a maritime lien claimant.
As a result, The Federal Court, while recognizing the jurisdiction of this
Court in the CCAA proceedings, has exercised its jurisdiction over the
vessel. There are proceedings underway in the Federal Court for the de-
termination of in rem claims against the Vessel. Because this Court has ju-
risdiction in the CCAA proceedings, and the Federal Court exercises its
maritime law jurisdiction over the Vessel, there have been applications in
both Courts with respect to the marketing of the Vessel.

(c) The Vessel, which is the principal asset of the petitioner Worldspan, is a
partially completed custom built super yacht for which there is a limited
market.

26 All of these factors have extended the time reasonably required for the petitioners to proceed
with their restructuring, and to prepare a plan of arrangement.
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27 On September 19, 2011, when this court confirmed and extended the Initial Order to De-
cember 16, 2011, it also authorized the petitioners to commence marketing the Vessel unless Mr.
Sargeant paid $4 million into his solicitor's trust account on or before September 29, 2011.

28 Mr. Sargeant failed to pay the $4 million into trust with his solicitors, and subsequently
made known his intention not to fund the completion of the Vessel by the petitioners.

29 On October 7, 2011, the Federal Court also made an order authorizing the petitioners to
market the Vessel and to retain a leading international yacht broker, Fraser Yachts, to market the
Vessel for an initial term of six months, expiring on April 7, 2012. Fraser Yachts has listed the
Vessel for sale at $18.9 million, and is endeavouring to find a buyer. Although its efforts have at-
tracted little interest to date, Fraser Yachts have expressed confidence that they will be able to find a
buyer for the Vessel during the prime yacht buying season, which runs from February through July.
Fraser Yachts and the Monitor have advised that process may take up to 9 months.

30 On November 10, 2011, this Court, on the application of the petitioners, made an order au-
thorizing and approving the sale of their shipyard located at 27222 Lougheed Highway, with a
leaseback of sufficient space to enable the petitioners to complete the construction of the Vessel,
should they find a buyer who wishes to have the Vessel completed as a Crescent yacht at its current
location. The sale and leaseback of the shipyard has now completed.

31 Both this Court and the Federal Court have made orders regarding the filing of claims by
creditors against the petitioners and the filing of in rem claims in the Federal Court against the Ves-
sel.

32 The determination of the in rem claims against the Vessel is proceeding in the Federal
Court.

33 After dismissing the in rem claims of various creditors, the Federal Court has determined
that the creditors having in rem claims against the Vessel are:

Sargeant $20,945.924.05
Capri Insurance Services $45,573.63
Cascade Raider ' $64,460.02

Arrow Transportation and CCY $50,000.00
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Offshore Interiors Inc. $659,011.85
Continental Hardwood Co. $15,614.99
Paynes Marine Group $35,833.17
Restaurant Design and Sales LLC $254,383.28

34 The petitioner, Worldspan's, in rem claim in the amount of $6,643,082.59 was dismissed by
the Federal Court and is currently subject to an appeal to be heard January 9, 2012.

35 In addition, Comerica Bank has asserted an in rem claim against the Vessel for
$9,429,913.86, representing the amount it advanced toward the construction of the Vessel. Mr.
Mohammed Al-Saleh, a judgment creditor of certain companies controlled by Mr. Sargeant has also
asserted an in rem claim against the Vessel in the amount of $28,800,000.

36 The Federal Court will determine the validity of the outstanding in rem claims, and the pri-
orities amongst the in rem claims against the Vessel.

37 The petitioners, in addition to seeking a buyer for the Vessel through Fraser Yachts are also
currently in discussions with potential DIP lenders for a DIP facility for approximately $10 million
that would be used to complete construction of the Vessel in the shipyard they now lease. Fraser
Yachts has estimated that the value of the Vessel, if completed as a Crescent brand yacht at the peti-
tioners' facility would be $28.5 million. If the petitioners are able to negotiate a DIP facility, re-
sumption of construction of the Vessel would likely assist their marketing efforts, would permit the
petitioners to resume operations, to generate cash flow and to re-hire workers. However, the peti-
tioners anticipate that at least 90 days will be required to obtain a DIP facility, to review the cost of
completmg the Vessel, to assemble workers and trades, and to bring an apphcatlon for DIP financ-
ing in both this Court and the Federal Court.

38 An extension of the stay will not materially prejudice any of the creditors or other stake-
holders. This case is distinguishable from Cliffs Over Maple Bay Investments Ltd., where the debtor
was using the CCAA proceedings to freeze creditors' rights in order to prevent them from realizing
against the property. Here, the petitioners are simultaneously pursuing both the marketing of the
Vessel and efforts to obtain DIP financing that, if successful, would enable them to complete the
construction of the Vessel at their rented facility. While they do so, a court supervised process for
the sale of the Vessel is underway.

39 Mr. Sargeant also relies on Encore Developments Lid. (Re), 2009 BCSC 13, in support of
his submission that the Court should refuse to extend the stay. There, two secure creditors applied
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successfully to set aside an Initial Order and stay granted ex parte to the debtor real estate develop-
ment company. The debtor had obtained the Initial Order on the basis that it had sufficient equity in
its real estate projects to fund the completion of the remaining projects. In reality, the debtor com-
pany had no equity in the projects, and at the time of the application the debtor company had no ac-
tive business that required the protection of a CCAA stay. Here, when the petitioners applied for and
obtained the Initial Order, they continued to employ a skeleton workforce at their facility. Their
principal asset, aside from the shipyard, was the partially constructed Vessel. All parties recognized
that the CCAA proceedings afforded an opportunity for the completion of the Vessel as a custom
Crescent brand yacht, which represented the best way of maximizing the return on the Vessel. On
the hearing of this application, all of the creditors, other than Mr. Sargeant share the view that the
Vessel should be marketed and sold through and orderly process supervised by this Court and the
Federal Court.

40 I share the view of the Monitor that in the particular circumstances of this case the petition-
ers cannot finalize a restructuring plan until the Vessel is sold and terms are negotiated for com-
pleting the Vessel either at Worldspan's rented facility, or elsewhere. In addition, before the credi-
tors will be in a position to vote on a plan, the amounts and priorities of the creditors’ claims, in-
cluding the in rem claims against the Vessel, will need to be determined. The process for determin-
ing the in rem claims and their priorities is currently underway in the Federal Court.

41 The Monitor has recommended the Court grant the extension sought by the petitioners. The
Monitor has raised one concern, which relates to the petitioners' current inability to fund ongoing
operating costs, insurance, and professional fees incurred in the continuation of the CCAA4 proceed-
ings. At this stage, the landlord has deferred rent for the shipyard for six months until May 2012. At
present, the petitioners are not conducting any operations which generate cash flow. Since the last
come back hearing in September, the petitioners were able to negotiate an arrangement whereby
Mr., Sargeant paid for insurance coverage on the Vessel. It remains to be seen whether Mr. Sargeant,
Comerica Bank, or some other party will pay the insurance for the Vessel which comes up for re-
newal in January, 2012.

42 Since the sale of the shipyard lands and premises, the petitioners have no assets other than
the Vessel capable of protecting an Administration Charge. The Monitor has suggested that the pe-
titioners apply to the Federal Court for an Administration Charge against the Vessel. Whether the
petitioners do so is of course a matter for them to determine.

43 The petitioners will need to make arrangements for the continuing payment of their legal
fees and the Monitor's fees and disbursements.

44 The CCAA proceedings cannot be extended indefinitely. However, at this stage, a CCAA re-
structuring still offers the best option for all of the stakeholders. Mr. Sargeant wants the stay lifted
so that he may apply for the appointment of Receiver and exercise his remedies against the Vessel.
Any application by Mr. Sargeant for the appointment of a Receiver would be resisted by the other
creditors who want the Vessel to continue to be marketed under the Court supervised process now
underway.

45 There is still the prospect that through the CCAA process the Vessel may be completed by
the petitioners either as a result of their finding a buyer who wishes to have the Vessel completed at
its present location, or by negotiating DIP financing that enables them to resume construction of the
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Vessel. Both the marine surveyor engaged by Comerica Bank and Fraser Yachts have opined that
finishing construction of the Vessel elsewhere would likely significantly reduce its value.

46 I am satisfied that there is a reasonable possibility that the petitioners, working with Fraser
Yachts, will be able to find a purchaser for the Vessel before April 13, 2012, or that alternatively
they will be able to negotiate DIP financing and then proceed with construction. I find there remains
a reasonable prospect that the petitioners will be able to present a plan of arrangement to their cred-
itors. I am satisfied that it is their intention to do so. Accordingly, I find that circumstances do exist
at this time that make the extension order appropriate.

Good faith and due diligence

47 Since the last extension order granted on September 19, 2011, the petitioners have acted
diligently by completing the sale of the shipyard and thereby reducing their overheads; by proceed-
ing with the marketing of the Vessel pursuant to orders of this Court and the Federal Court; and by
embarking upon negotiations for possible DIP financing, all in furtherance of their restructuring.

48 Notwithstanding the dispute between Mr. Barnett and Mr. Blane, which resulted in the
commencement of litigation in the State of Florida at or about the same time this Court made its Ini-
tial Order in the CCAA proceedings, the petitioners have been able to take significant steps in the
restructuring process, including the sale of the shipyard and leaseback of a portion of that facility,
and the applications in both this Court and the Federal Court for orders for the marketing of the
Vessel. The dispute between Mr. Barnett and his former partner, Mr. Blane has not prevented the
petitioners from acting diligently in these proceedings. Nor am I persuaded on the evidence adduced
on this application that dispute would preclude the petitioners from carrying on their business of
designing and constructing custom yachts, in the event of a successful restructuring.

49 While the allegations of misconduct, fraud and misappropriation of funds made by Mr. Bar-
nett against Mr. Blane are serious, at this stage they are no more than allegations. They have not yet
been adjudicated. The allegations, which are as yet unproven, do not involve dishonesty, bad faith,
of fraud by the debtor companies in their dealings with stakeholders in the course of the CCA44 pro-
cess.

50 In my view, the failure of the petitioners to disclose the dispute between Mr. Barnett and
Mr. Blane does not constitute bad faith in the CCA4 proceedings or warrant the exercise of the
Court's discretion against an extension of the stay.

51 This case is distinguishable from Re San Francisco Gifts Ltd., where the debtor company
had pleaded guilty to 9 counts of copyright infringement, and had received a large fine for doing so.

52 In Re San Francisco Gifts Ltd., at paras 30 to 32, the Alberta Court of Queen's Bench
acknowledged that a debtor company's business practices may be so offensive as to warrant refusal
of a stay extension on public policy grounds. However, the court declined to do so where the debtor
company was acting in good faith and with due diligence in working toward presenting a plan of
arrangement to its creditors.

53 The good faith requirement of s. 11.02(3) is concerned primarily with good faith by the
debtor in the CCAA proceedings. I am satisfied that the petitioners have acted in good faith and with
due diligence in these proceedings.

Conclusion
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54 The petitioners have met the onus of establishing that circumstances exist that make the ex-
tension order appropriate and that they have acted and are acting in good faith and with due dili-
gence. Accordingly, the extension of the Initial Order and stay to April 13, 2012 is granted on the
terms pronounced on December 16, 2011.

P.J. PEARLMAN J.
cp/e/qlrxg/qlvew/glhcs
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Case Name:
Canwest Global Communications Corp. (Re)

IN THE MATTER OF the Companies' Creditors Arrangement
Act, R.S.C. 1985, C-36, as amended
AND IN THE MATTER OF a Proposed Plan of Compromise or
Arrangement of Canwest Global Communications Corp. and
the other applicants listed on Schedule "A"

[2009] O.J. No. 4788

Court File No. CV-09-8241-O0CL

Ontario Superior Court of Justice
Comimnercial List

S.E. Pepall J.
November 12, 2009,
(43 paras.)

Bankruptcy and insolvency law -- Companies’ Creditors Arrangement Act (CCAA) matters -- Com-
promises and arrangements -- Applications — Sanction by court —- Application by a group of debtor
companies for approval of an agreement that would enable them to restructure their business af-
fairs, allowed -- Applicants were under the protection of the Companies’ Creditors Arrangement
Act -~ Agreement was approved because it facilitated the restructuring of the applicants to enable
them to become viable and competitive industry participants and it was fair -- Related transaction
regarding the transfer of the business and assets of a newspaper that the applicants had an interest
in did not require Court approval under s. 36 of the Act because it was an internal corporate reor-
ganization which was in the ordinary course of business -- Companies' Creditors Arrangement Act,
RS.C. 1985, ¢, C-36, s. 36.

Application by a group of debtor companies and entities for an order approving a Transition and
Reorganization Agreement between them and other related parties. The applicants were granted
protection under the Companies' Creditors Arrangement Act on October 6, 2009, They were en-
gaged in the newspaper, digital media and television business. The Agreement pertained to the re-
structuring of the applicants' business affairs. It was an internal reorganization transaction that was
designed to realign shared services and assets within the corporate family that the applicants be-
longed to. The Agreement was entered into after extensive negotiations between the parties who
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were affected by it. The Monitor, who was appointed under the Act, concluded that this transaction
had several advantages over a liquidation.

HELD: Application allowed. Court approval under s. 36 of the Act was required if a debtor compa-
ny under the protection of the Act proposed to sell or dispose of assets outside the ordinary course
of business. It did not apply to a transaction regarding the transfer of the assets and business of a
newspaper that the applicants had an interest in because it was an internal corporate reorganization
which was in the ordinary course of business. The Agreement was approved because it facilitated
the restructuring of the applicants to enable them to become viable and competitive industry partic-
ipants and it was fair. It also allowed a substantial number of the businesses operated by the appli-
cants to continue as going concerns. The Agreement did not prejudice the applicants’ major credi-
tors. In the absence of the Agreement the newspaper would have to shut down and most of its em-
ployees would lose their employment. The stay that was granted under the Act was extended to en-
able the applicants to continue to work with their various stakeholders on the preparation and filing
of a proposed plan of arrangement.

Statutes, Regulations and Rules Cited:

Bankruptcy and Insolvency Act,

Bulk Sales Act, R.S.0. 1990, c. B.14,

Companies’ Creditors Arrangement Act, R.S.C. 1985, c. C-36, 5. 2(1), s. 2(1), s. 36, s. 36(1), 5.
36(4), s. 36(7)

Counsel:

Lyndon Barnes and Jeremy Dacks for the Applicants.

Alan Merskey for the Special Committee of the Board of Directors of Canwest.
David Byers and Maria Konyukhova for the Monitor, FTI Consulting Canada Inc.
Benjamin Zarnett for the Ad Hoc Committee of Noteholders.

Peter J. Osborne for Proposed Management Directors of National Post.

Andrew Kent and Hilary Clarke for Bank of Nova Scotia, Agent for Senior Secured Lenders to LP
Entities.

Steve Weisz for CIT Business Credit Canada Inc.
Amanda Darroch for Communication Workers of America.

Alena Thouin for Superintendent of Financial Services.

REASONS FOR DECISION
S.E. PEPALL J.:~-

Relief Requested
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1 The CMI Entities move for an order approving the Transition and Reorganization Agreement
by and among Canwest Global Communications Corporation ("Canwest Global"), Canwest Limited
Partnership/Canwest Societe en Commandite (the "Limited Partnership"), Canwest Media Inc.
("CMI"), Canwest Publishing Inc./Publications Canwest Inc ("CPI"), Canwest Television Limited
Partnership ("CTLP") and The National Post Company/La Publication National Post (the "National
Post Company") dated as of October 26, 2009, and which includes the New Shared Services
Agreement and the National Post Transition Agreement.

2 In addition they ask for a vesting order with respect to certain assets of the National Post
Company and a stay extension order.

3 At the conclusion of oral argument, I granted the order requested with reasons to follow.

Backround Facts

(a) Parties

4 The CMI Entities including Canwest Global, CMI, CTLP, the National Post Company, and
certain subsidiaries were granted Companies’ Creditors Arrangement Act ("CCAA") protection on
Oct 6, 2009. Certain others including the Limited Partnership and CPI did not seek such protection.
The term Canwest will be used to refer to the entire enterprise.

5 The National Post Company is a general partnership with units held by CMI and National
Post Holdings Ltd. (a wholly owned subsidiary of CMI). The National Post Company catries on
business publishing the National Post newspaper and operating related on line publications.

(b) History
6 To provide some context, it is helpful to briefly review the history of Canwest. In general
terms, the Canwest enterprise has two business lines: newspaper and digital media on the one hand
and television on the other. Prior to 2005, all of the businesses that were wholly owned by Canwest
Global were operated directly or indirectly by CMI using its former name, Canwest Mediaworks
Inc. As one unified business, support services were shared. This included such things as executive
services, information technology, human resources and accounting and finance.

7 . In October, 2005, as part of a planned income trust spin-off, the Limited Partnership was
formed to acquire Canwest Global's newspaper publishing and digital media entities as well as cer-
tain of the shared services operations. The National Post Company was excluded from this acquisi-
tion due to its lack of profitability and unsuitability for inclusion in an income trust. The Limited
Partnership entered into a credit agreement with a syndicate of lenders and the Bank of Nova Scotia
as administrative agent. The facility was guaranteed by the Limited Partner's general partner, Can-
west (Canada)} Inc, ("CCI"), and its subsidiaries, CPI and Canwest Books Inc. (CBI") (collectively
with the Limited Partnership, the "LP Entities"). The Limited Partnership and its subsidiaries then
operated for a couple of years as an income trust.

8 In spite of the income trust spin off, there was still a need for the different entities to continue
to share services. CMI and the Limited Partnership entered into various agreements to govern the
provision and cost allocation of certain services between them. The following features characterized
these arrangements:
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-~ the service provider, be it CMI or the Limited Partnership, would be entitled
to reimbursement for all costs and expenses incurred in the provision of ser-
vices;

- shared expenses would be allocated on a commercially reasonable basis
consistent with past practice; and

-- neither the reimbursement of costs and expenses nor the payment of fees
was intended to result in any material financial gain or loss to the service
provider.

9 The multitude of operations that were provided by the LP Entities for the benefit of the Na-
tional Post Company rendered the latter dependent on both the shared services arrangements and on
the operational synergies that developed between the National Post Company and the newspaper
and digital operations of the LP Entities.

10 In 2007, following the Federal Government's announcement on the future of income fund
distributions, the Limited Partnership effected a going-private transaction of the income trust. Since
July, 2007, the Limited Partnership has been a 100% wholly owned indirect subsidiary of Canwest
Global. Although repatriated with the rest of the Canwest enterprise in 2007, the LP Entities have
separate credit facilities from CMI and continue to participate in the shared services arrangements.
In spite of this mutually beneficial interdependence between the LP Entities and the CMI Entities,
given the history, there are misalignments of personnel and services.

(¢) Restructuring

11 Both the CMI Entities and the LP Entities are pursuing independent but coordinated re-
structuring and reorganization plans. The former have proceeded with their CCA4 filing and pre-
packaged recapitalization transaction and the latter have entered into a forbearance agreement with
certain of their senior lenders. Both the recapitalization transaction and the forbearance agreement
contemplate a disentanglement and/or a realignment of the shared services arrangements. In addi-
tion, the term sheet relating to the CMI recapitalization transaction requires a transfer of the assets
and business of the National Post Company to the Limited Partnership.

12 The CM1 Entities and the LP Entities have now entered into the Transition and Reorganiza-
tion Agreement which addresses a restructuring of these inter-entity arrangements, By agreement, it
is subject to court approval. The terms were negotiated amongst the CMI Entities, the LP Entities,
their financial and legal advisors, their respective chief restructuring advisors, the Ad Hoc Commit-
tee of Noteholders, certain of the Limited Partnership's senior lenders and their respective financial
and legal advisors.

13 Schedule A to that agreement is the New Shared Services Agreement. It anticipates a cessa-

tion or renegotiation of the provision of certain services and the elimination of certain redundancies.
It also addresses a realignment of certain employees who are misaligned and, subject to approval of
the relevant regulator, a fransfer of certain misaligned pension plan participants to pension plans
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that are sponsored by the appropriate party. The LP Entities, the CMI Chief Restructuring Advisor
and the Monitor have consented to the entering into of the New Shared Services Agreement.

14 Schedule B to the Transition and Reorganization Agreement is the National Post Transition
Agreement.

15 The National Post Company has not generated a profit since its inception in 1998 and con-
tinues to suffer operating losses, It is projected to suffer a net loss of $9.3 million in fiscal year
ending August 31, 2009 and a net loss of $0.9 million in September, 2009. For the past seven years
these losses have been funded by CMI and as a result, the National Post Company owes CMI ap-
proximately $139.1 million, The members of the Ad Hoc Committee of Noteholders had agreed to
the continued funding by CMI of the National Post Company's short-term liquidity needs but ad-
vised that they were no longer prepared to do so after October 30, 2009. Absent funding, the Na-
tional Post, a national newspaper, would shut down and employment would be lost for its 277
non-unionized employees. Three of its employees provide services to the LP Entities and ten of the
LP Entities' employees provide services to the National Post Company. The National Post Company
maintains a defined benefit pension plan registered under the Ontario Pension Benefits Act. Ithas a
solvency deficiency as of December 31, 2006 of $1.5 million and a wind up deficiency of $1.6 mil-
lion.

16 The National Post Company is also a guarantor of certain of CMI's and Canwest Global's
secured and unsecured indebtedness as follows:

Irish Holdco Secured Note - $187.3 million
CIT Secured Facility -- $10.7 million

CMI Senior Unsecured Subordinated Notes -- US$393.2 million

Irish Holdco Unsecured Note -- $430.6 million

17 Under the National Post Transition Agreement, the assets and business of the National Post
Company will be transferred as a going concern to a new wholly-owned subsidiary of CPI (the
"Transferee"). Assets excluded from the transfer include the benefit of all insurance policies, cor-
porate charters, minute books and related materials, and amounts owing to the National Post Com-
pany by any of the CMI Entities.

18 The Transferee will assume the following liabilities: accounts payable to the extent they
have not been due for more than 90 days; accrued expenses to the extent they have not been due for
more than 90 days; deferred revenue; and any amounts due to employees. The Transferee will as-
sume all liabilities and/or obligations (including any unfunded liability) under the National Post
pension plan and benefit plans and the obligations of the National Post Company under contracts,
licences and permits relating to the business of the National Post Company. Liabilities that are not
expressly assumed are excluded from the transfer including the debt of approximately $139.1 mil-
lion owed to CMLI, all liabilities of the National Post Company in respect of borrowed money in-
cluding any related party or third party debt (but not including approximately $1,148,365 owed to
the LP Entities) and contingent liabilities relating to existing litigation claims.
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19 CPI will cause the Transferee to offer employment to all of the National Post Company's
employees on terms and conditions substantially similar to those pursuant to which the employees
are currently employed.

20 The Transferee is to pay a portion of the price or cost in cash: (i) $2 million and 50% of the
National Post Company's negative cash flow during the month of October, 2009 (to a2 maximum of
$1 million), less (ii) a reduction equal to the amount, if any, by which the assumed liabilities esti-
mate as defined in the National Post Transition Agreement exceeds $6.3 million.

21 The CMI Entities were of the view that an agreement relating to the transfer of the National
Post could only occur if it was associated with an agreement relating to shared services. In addition,
the CMI Entities state that the transfer of the assets and business of the National Post Company to
the Transferee is necessary for the survival of the National Post as a going concern. Furthermore,
there are synergies between the National Post Company and the LP Entities and there is also the
operational benefit of reintegrating the National Post newspaper with the other newspapers. It can-
not operate independently of the services it receives from the Limited Partnership. Similarly, the LP
Entities estimate that closure of the National Post would increase the LP Entities' cost burden by
approximately $14 million in the fiscal year ending August 31, 2010.

22 In its Fifth Report to the Court, the Monitor reviewed alternatives to transitioning the busi-
ness of the National Post Company to the LP Entities. RBC Dominion Securities Inc. who was en-
gaged in December, 2008 to assist in considering and evaluating recapitalization alternatives, re-
ceived no expressions of interest from parties seeking to acquire the National Post Company. Simi-
larly, the Monitor has not been contacted by anyone interested in acquiring the business even
though the need to transfer the business of the National Post Company has been in the public do-
main since October 6, 2009, the date of the Initial Order. The Ad Hoc Committee of Notcholders
will only support the short term liquidity needs until October 30, 2009 and the National Post Com-
pany is precluded from borrowing without the Ad Hoc Committee’s consent which the latter will not
provide. The LP Entities will not advance funds until the transaction closes. Accordingly, failure to
transition would likely result in the forced cessation of operations and the commencement of liqui-
dation proceedings. The estimated net recovery from a liquidation range from a negative amount to
an amount not materially higher than the transfer price before costs of liquidation. The senior se-
cured creditors of the National Post Company, namely the CIT Facility lenders and Irish Holdco,
support the transaction as do the members of the Ad Hoc Committee of Noteholders.

23 The Monitor has concluded that the transaction has the following advantages over a liquida-
tion:

-- it facilitates the reorganizaton and orderly transition and subsequent termi-
nation of the shared services arrangements between the CMI Entities and the
LP Entities;

-- it preserves approximately 277 jobs in an already highly distressed newspa-
per publishing industry;
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-- it will help maintain and promote competition in the national daily newspa-
per market for the benefit of Canadian consumers; and

o the Transferee will assume substantially all of the National Post Company's
trade payables (including those owed to various suppliers) and various em-
ployment costs associated with the transferred employees.

Issues

24 The issues to consider are whether:

(a) the transfer of the assets and business of the National Post is subject to the
requirements of section 36 of the CCAA;

(b) the Transition and Reorganization Agreement should be approved by the
Court; and

(c) the stay should be extended to January 22, 2010.

Discussion

(a) Section 36 of the CCAA4

25 Section 36 of the CCA4 was added as a result of the amendments which came into force on
September 18, 2009. Counsel for the CMI Entities and the Monitor outlined their positions on the
impact of the recent amendments to the CCAA4 on the motion before me. As no one challenged the
order requested, no opposing arguments were made.

26 Court approval is required under section 36 if:

{a) adebtor company under CCAA protection
(b) proposes to sell or dispose of assets outside the ordinary course of business.

27 Court approval under this section of the Act* is only required if those threshold requirements
are met. If they are met, the court is provided with a list of non-exclusive factors to consider in de-
termining whether to approve the sale or disposition. Additionally, certain mandatory criteria must
be met for court approval of a sale or disposition of assets to a related party. Notice is to be given to
secured creditors likely to be affected by the proposed sale or disposition. The court may only grant
authorization if satisfied that the company can and will make certain pension and employee related
payments.

28 Specifically, section 36 states:

(1) Restriction on disposition of business assets -- A debtor company in re-
spect of which an order has been made under this Act may not sell or oth-
erwise dispose of assets outside the ordinary course of business unless au-
thorized to do so by a court. Despite any requirement for shareholder ap-
proval, including one under federal or provincial law, the court may au-
thorize the sale or disposition even if shareholder approval was not ob-
tained,
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Notice to creditors -- A company that applies to the court for an authoriza-
tion is to give notice of the application to the secured creditors who are
likely to be affected by the proposed sale or disposition.

Factors to be considered -- In deciding whether to grant the authorization,
the court is to consider, among other things,

(a) whether the process leading to the proposed sale or disposition
was reasonable in the circumstances;

(b) whether the monitor approved the process leading to the pro-
posed sale or disposition;

(¢) whether the monitor filed with the court a report stating that in
their opinion the sale or disposition would be more beneficial to the
creditors than a sale or disposition under a bankruptcy;

(d) the extent to which the creditors were consulted;

{e) the effects of the proposed sale or disposition on the creditors and
other interested parties; and

(f) whether the consideration to be received for the assets is reasona-
ble and fair, taking into account their market value.

Additional factors -- related persons -- If the proposed sale or disposition is
to a person who is related to the company, the court may, after considering
the factors referred to in subsection (3), grant the authorization only if it is
satisfied that

(a) good faith efforts were made to sell or otherwise dispose of the
assets to persons who are not related to the company; and

(b) the consideration to be received is superior to the consideration
that would be received under any other offer made in accordance
with the process leading to the proposed sale or disposition.

Related persons -- For the purpose of subsection (4), a person who is re-
lated to the company includes

{a) a director or officer of the company;

(b) a person who has or has had, directly or indirectly, control in fact
of the company; and

() a person who is related to a person described in paragraph (a) or

(.
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(6) Assets may be disposed of free and clear - The court may authorize a sale
or disposition free and clear of any security, charge or other restriction and,
if it does, it shall also order that other assets of the company or the pro-
ceeds of the sale or disposition be subject to a security, charge or other re-
striction in favour of the creditor whose security, charge or other restriction
is to be affected by the order.

(7} Restriction -- employers -- The court may grant the authorization only if
the court is satisfied that the company can and will make the payments that
would have been required under paragraphs 6(4)(a) and (5)(a) if the court
had sanctioned the comprormise or arrangement.?

29 While counsel for the CMI Entities states that the provisions of section 36 have been satis-
fied, he submits that section 36 is inapplicable to the circumstances of the transfer of the assets and
business of the National Post Company because the threshold requirements are not met. As such,
the approval requirements are not triggered. The Monitor supports this position.

30 In support, counsel for the CMI Entities and for the Monitor firstly submit that section 36(1)
makes it clear that the section only applies to a debtor company. The terms "debtor company” and
"company" are defined in section 2(1) of the CCA44 and do not expressly include a partnership. The
National Post Company is a general partnership and therefore does not fall within the definition of
debtor company. While I acknowledge these facts, I do not accept this argument in the circum-
stances of this case. Relying on case law and exercising my inherent jurisdiction, I extended the
scope of the Initial Order to encompass the National Post Company and the other partnerships such
that they were granted a stay and other relief. In my view, it would be inconsistent and artificial to
now exclude the business and assets of those partnerships from the ambit of the protections con-
tained in the statute.

31 The CMI Entities’ and the Monitor's second argument is that the Transition and Reorganiza-
tion Agreement represents an internal corporate reorganization that is not subject to the require-
ments of section 36. Section 36 provides for court approval where a debtor under CCAA protection
proposes to sell or otherwise dispose of assets "outside the ordinary course of business". This im-
plies, so the argument goes, that a transaction that is in the ordinary course of business is not cap-
tured by section 36. The Transition and Reorganization Agreement is an internal corporate reorgan-
ization which is in the ordinary course of business and therefore section 36 is not triggered state
counsel for the CMI Entities and for the Monitor. Counsel for the Monitor goes on to submit that
the subject transaction is but one aspect of a larger transaction. Given the commitments and agree-
ments entered into with the Ad Hoc Committee of Noteholders and the Bank of Nova Scotia as
agent for the senior secured lenders to the LP Entities, the transfer cannot be treated as an inde-
pendent sale divorced from its rightful context. In these circumstances, it is submitted that section
36 is not engaged.

32 The CCAA is remedial legislation designed to enable insolvent companies to restructure. As
mentioned by me before in this case, the amendments do not detract from this objective. In discuss-
ing section 36, the Industry Canada Briefing Book® on the amendments states that "The reform is
intended to provide the debtor company with greater flexibility in dealing with its property while
limiting the possibility of abuse.™
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33 The term "ordinary course of business" is not defined in the CCAA or in the Bankruptcy and
Insolvency Act'. As noted by Cullity J. in Millgate Financial Corp. v. BCED Holdings Ltd.*, authori-
ties that have considered the use of the term in various statutes have not provided an exhaustive
definition. As one author observed in a different context, namely the Bulk Sales Act, courts have
typically taken a common sense approach to the term "ordinary course of business" and have con-
sidered the normal business dealings of each particular seller®. In Pacific Mobile Corp.*, the Su-
preme Court of Canada stated:

It is not wise to attempt to give a comprehensive definition of the term "ordinary
course of business" for all transactions. Rather, it is best to consider the circum-
stances of each case and to take into account the type of business carried on by
the debtor and creditor.

We approve of the following passage from Monet J.A.'s reasons, [1982] C.A.
501, discussing the phrase "ordinary course of business" ...

Tt is apparent from these authorities, it seems to me, that the concept we are con-
cerned with is an abstract one and that it is the function of the courts to consider

the circumstances of each case in order to determine how to characterize a given
transaction. This in effect reflects the constant interplay between law and fact.'

34 In arguing that section 36 does not apply to an internal corporate reorganization, the CMI
Entities rely on the commentary of Industry Canada as being a useful indicator of legislative intent
and descriptive of the abuse the section was designed to prevent. That commentary suggests that
section 36(4),which deals with dispositions of assets to a related party, was intended to:

... prevent the possible abuse by "phoenix corporations”. Prevalent in small busi-
ness, particularly in the restaurant industry, phoenix corporations are the result of
owners who engage in serial bankruptcies. A person incorporates a business and
proceeds to cause it to become bankrupt. The person then purchases the assets of
the business at a discount out of the estate and incorporates a "new" business us-
ing the assets of the previous business. The owner continues their original busi-
ness basically unaffected while creditors are left unpaid.»

35 In my view, not every internal corporate reorganization escapes the purview of section 36.
Indeed, a phoenix corporation to one may be an internal corporate reorganization to another. As
suggested by the decision in Pacific Mobile Corp”., a court should in each case examine the cir-
cumstances of the subject transaction within the context of the business carried on by the debtor.

36 In this case, the business of the National Post Company and the CP Entities are highly inte-
grated and interdependent. The Canwest business structure predated the insolvency of the CMI En-
tities and reflects in part an anomaly that arose as a result of an income trust structure driven by tax
considerations. The Transition and Reorganization Agreement is an internal reorganization transac-
tion that is designed to realign shared services and assets within the Canwest corporate family so as
to rationalize the business structure and to better reflect the appropriate business model. Further-
more, the realignment of the shared services and transfer of the assets and business of the National
Post Company to the publishing side of the business are steps in the larger reorganization of the re-
lationship between the CMI Entities and the LP Entities. There is no ability to proceed with either
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the Shared Services Agreement or the National Post Transition Agreement alone. The Transition
and Reorganization Agreement provides a framework for the CMI Entities and the LP Entities to
properly restructure their inter-entity arrangements for the benefit of their respective stakeholders. It
would be commercially unreasonable to require the CMI Entities to engage in the sort of third party
sales process contemplated by section 36(4) and offer the National Post for sale to third parties be-
fore permitting them to realign the shared services arrangements. In these circumstances, I am pre-
pared to accept that section 36 is inapplicable.

(b) Transition and Reorganization Agreement

37 As mentioned, the Transition and Reorganization Agreement is by its terms subject to court
approval. The court has a broad jurisdiction to approve agreements that facilitate a restructuring: Re
Stelco Inc.” Even though [ have accepted that in this case section 36 is inapplicable, court approval
should be sought in circumstances where the sale or disposition is to a related person and there is an
apprehension that the sale may not be in the ordinary course of business. At that time, the court will
confirm or reject the ordinary course of business characterization. If confirmed, at minimum, the
court will determine whether the proposed transaction facilitates the restructuring and is fair. If re-
Jected, the court will determine whether the proposed transaction meets the requirements of section
36. Even if the court confirms that the proposed transaction is in the ordinary course of business and
therefore outside the ambit of section 36, the provisions of the section may be considered in as-
sessing fairness.

38 I am satisfied that the proposed transaction does facilitate the restructuring and is fair and
that the Transition and Reorganization Agreement should be approved. In this regard, amongst other
things, I have considered the provisions of section 36. I note the following. The CMI recapitaliza-
tion transaction which prompted the Transition and Reorganization Agreement is designed to facili-
tate the restructuring of CMI into a viable and competitive industry participant and to allow a sub-
stantial number of the businesses operated by the CMI Entities to continue as going concerns. This
preserves value for stakeholders and maintains employment for as many employees of the CMI En-
tities as possible. The Transition and Reorganization Agreement was entered into after extensive
negotiation and consultation between the CMI Entities, the LP Entities, their respective financial
and legal advisers and restructuring advisers, the Ad Hoc Committee and the LP senior secured
lenders and their respective financial and legal advisers. As such, while not every stakeholder was
included, significant interests have been represented and in many instances, given the nature of their
interest, have served as proxies for unrepresented stakeholders. As noted in the materials filed by
the CMI Entities, the National Post Transition Agreement provides for the transfer of assets and
certain liabilities to the publishing side of the Canwest business and the assumption of substantially
all of the operating liabilities by the Transferee. Although there is no guarantee that the Transferee
will ultimately be able tc meet its liabilities as they come due, the liabilities are not stranded in an
entity that will have materially fewer assets to satisfy them.

39 There is no prejudice to the major creditors of the CMI Entities. Indeed, the senior secured
lender, Irish Holdco., supports the Transition and Reorganization Agreement as does the Ad Hoc
Committee and the senior secured lenders of the LP Entities. The Monitor supports the Transition
and Reorganization Agreement and has concluded that it is in the best interests of a broad range of
stakeholders of the CMI Entities, the National Post Company, including its employees, suppliers
and customers, and the LP Entities. Notice of this motion has been given to secured creditors likely
to be affected by the order.
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40 In the absence of the Transition and Reorganization Agreement, it is likely that the National
Post Company would be required to shut down resulting in the consequent loss of employment for
most or all the National Post Company's employees. Under the National Post Transition Agreement,
all of the National Post Company employees will be offered employment and as noted in the affida-
vit of the moving parties, the National Post Company's obligations and liabilities under the pension
plan will be assumed, subject to necessary approvals.

41 No third party has expressed any interest in acquiring the National Post Company. Indeed, at
no time did RBC Dominion Securities Inc. who was assisting in evaluating recapitalization alterna-
tives ever receive any expression of interest from parties seeking to acquire it. Similarly, while the
need to transfer the National Post has been in the public domain since at least October 6, 2009, the
Monitor has not been contacted by any interested party with respect to acquiring the business of the
National Post Company. The Monitor has approved the process leading to the sale and also has
conducted a liquidation analysis that caused it to conclude that the proposed disposition is the most
beneficial outcome. There has been full consultation with creditors and as noted by the Monitor, the
Ad Hoc Committee serves as a good proxy for the unsecured creditor group as a whole. I am satis-
fied that the consideration is reasonable and fair given the evidence on estimated liquidation value
and the fact that there is no other going concern option available.

42 The remaining section 36 factor to consider is section 36(7) which provides that the court
should be satisfied that the company can and will make certain pension and employee related pay-
ments that would have been required if the court had sanctioned the compromise or arrangement. In
oral submissions, counsel for the CMI Entities confirmed that they had met the requirements of sec-
tion 36. It is agreed that the pension and employee liabilities will be assumed by the Transferee.
Although present, the representative of the Superintendent of Financial Services was unopposed to
the order requested. If and when a compromise and arrangement is proposed, the Monitor is asked
to make the necessary inquiries and report to the court on the status of those payments.

Stay Extension

43  The CMI Entities are continuing to work with their various stakeholders on the preparation
and filing of a proposed plan of arrangement and additional time is required. An extension of the
stay of proceedings is necessary to provide stability during that time. The cash flow forecast sug-
gests that the CMI Entities have sufficient available cash resources during the requested extension
period. The Monitor supports the extension and nobody was opposed. I accept the statements of the
CMI Entities and the Monitor that the CMI Entities have acted, and are continuing to act, in good
faith and with due diligence. In my view it is appropriate to extend the stay to January 22, 2010 as
requested.

S.E. PEPALL J.
cp/e/qlrxg/glixr/qlced/qlaxw

1 Court approval may nonetheless be required by virtue of the terms of the Initial or other
. court order or at the request of a stakeholder.
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2 The reference to paragraph 6(4)a should presumably be 6(6)a.

3 Industry Canada "Bill C-55: Clause by Clause Analysis-Bill Clause No. 131-CCAA Section
36".

4 Ibid.

S5RS.C. 1985, ¢. C-36 as amended.

6 (2003), 47 C.B.R. (4th) 278 at para. 52.
7 R.S.0. 1990, c. B.14, as amended.

8 D.J. Miller "Remedies under the Bulk Sales Act: (Necessary, or a Nuisance?)", Ontario Bar
Association, October, 2007.

91985} 1 S.C.R. 290.
10 Supra, note 3.
11 Supra, note 9.

12 (2005), 15 C.B.R. (5th) 288 (Ont. C.A.).
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Practice -- Federal Court of Canada -- Filing of confidential material - Environmental organiza-
tion seeking judicial review of federal government's decision to provide financial assistance to
Crown corporation for construction and sale of nuclear reactors -- Crown corporation requesting
confidentiality order in respect of certain documents -- Proper analytical approach to be applied to
exercise of judicial discretion where litigant seeks confidentiality order -- Whether confidentiality
order should be granted -- Federal Court Rules, 1998, SOR/98-106, r. 151

Sierra Club is an environmental organization seeking judicial review of the federal government's
decision to provide financial assistance to Atomic Energy of Canada Ltd. ("AECL"), a Crown cor-
poration, for the construction and sale to China of two CANDU reactors. The reactors are currently
under construction in China, where AECL is the main contractor and project manager. Sierra Club
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maintains that the authorization of financial assistance [page523] by the government triggered s.
5(1)(b) of the Canadian Environmental Assessment Act ("CEAA"), requiring an environmental as-
sessment as a condition of the financial assistance, and that the failure to comply compels a cancel-
lation of the financial arrangements. AECL filed an affidavit in the proceedings which summarized
confidential documents containing thousands of pages of technical information concerning the on-
going environmental assessment of the construction site by the Chinese authorities. AECL resisted
Sietra Club's application for production of the confidential documents on the ground, inter alia, that
the documents were the property of the Chinese authorities and that it did not have the authority to
disclose them. The Chinese authorities authorized disclosure of the documents on the condition that
they be protected by a confidentiality order, under which they would only be made available to the
parties and the court, but with no restriction on public access to the judicial proceedings. AECL's
application for a confidentiality order was rejected by the Federal Court, Trial Division. The Federal
Court of Appeal upheld that decision.

Held: The appeal should be allowed and the confidentiality order granted on the terms requested by
AECL.

In light of the established link between open courts and freedom of expression, the fundamental
question for a court to consider in an application for a confidentiality order is whether the right to
freedom of expression should be compromised in the circumstances. The court must ensure that the
discretion to grant the order is exercised in accordance with Charter principles because a confiden-
tiality order will have a negative effect on the s. 2(b) right to freedom of expression. A confidential-
ity order should only be granted when (1) such an order is necessary to prevent a serious risk to an
important interest, including a commercial interest, in the context of litigation because reasonably
alternative measures will not prevent the risk; and (2) the salutary effects of the confidentiality or-
der, including the effects on the right of civil litigants to a fair trial, outweigh its deleterious effects,
including the effects on the right to free expression, which in this context includes the public inter-
est in open and accessible court proceedings. Three important elements are subsumed under the first
branch of the test. First, the risk must be real and substantial, well grounded in evidence, posing a
serious threat to the commercial interest in question. Second, the important commercial interest
must be one which can be expressed in terms of a public interest in confidentiality, where there is a
general principle at stake. Finally, the judge is required to consider not only whether reasonable al-
ternatives are available to such an order but also to restrict the order as much as is reasonably possi-
ble while preserving the commercial interest in question.

[page524]

Applying the test to the present circumstances, the commercial interest at stake here relates to the
objective of preserving contractual obligations of confidentiality, which is sufficiently important to
pass the first branch of the test as long as certain criteria relating to the information are met. The
information must have been treated as confidential at all relevant times; on a balance of probabili-
ties, proprietary, commercial and scientific interests could reasonably be harmed by disclosure of
the information; and the information must have been accumulated with a reasonable expectation of
it being kept confidential. These requirements have been met in this case. Disclosure of the confi-
dential documents would impose a serious risk on an important commercial interest of AECL, and
there are no reasonably alternative measures to granting the order.
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Under the second branch of the test, the confidentiality order would have significant salutary effects
on AECL's right to a fair trial. Disclosure of the confidential documents would cause AECL to
breach its contractual obligations and suffer a risk of harm to its competitive position. If a confiden-
tiality order is denied, AECL will be forced to withhold the documents in order to protect its com-
mercial interests, and since that information is relevant to defences available under the CEAA, the
inability to present this information hinders AECL's capacity to make full answer and defence. Alt-
hough in the context of a civil proceeding, this does not engage a Charter right, the right to a fair
trial is a fundamental principle of justice. Further, the confidentiality order would allow all parties
and the court access to the confidential documents, and permit cross-examination based on their
contents, assisting in the search for truth, a core value underlying freedom of expression. Finally,
given the technical nature of the information, there may be a substantial public security interest in
maintaining the confidentiality of such information.

The deleterious effects of granting a confidentiality order include a negative effect on the open court
principle, and therefore on the right to freedom of expression. The more detrimental the confidenti-
ality order would be to the core values of (1) seeking the truth and the common good, (2) promoting
self-fulfilment of individuals by allowing them to develop thoughts and ideas as they see fit, and (3)
ensuring that participation in the political process is open to all persons, the harder it will be to jus-
tify the confidentiality order. In the hands of the parties and their experts, the confidential docu-
ments may be of great assistance in probing the truth of the Chinese environmental assessment pro-
cess, which would assist the court in reaching accurate factual conclusions. Given the highly tech-
nical nature of the documents, the important value of the search for the truth which underlies
[page323] both freedom of expression and open justice would be promoted to a greater extent by
submitting the confidential documents under the order sought than it would by denying the order.

Under the terms of the order sought, the only restrictions relate to the public distribution of the
documents, which is a fairly minimal intrusion into the open court rule. Although the confidentiality
order would restrict individual access to certain information which may be of interest to that indi-
vidual, the second core value of promoting individual self-fulfilment would not be significantly af-
fected by the confidentiality order. The third core value figures prominently in this appeal as open
justice is a fundamental aspect of a democratic society. By their very nature, environmental matters
carry significant public import, and openness in judicial proceedings involving environmental issues
will generally attract a high degree of protection, so that the public interest is engaged here more
than if this were an action between private parties involving private interests. However, the narrow
scope of the order coupled with the highly technical nature of the confidential documents signifi-
cantly temper the deleterious effects the confidentiality order would have on the public interest in
open coutrts. The core freedom of expression values of seeking the truth and promoting an open po-
litical process are most closely linked to the principle of open courts, and most affected by an order
restricting that openness. However, in the context of this case, the confidentiality order would only
marginally impede, and in some respects would even promote, the pursuit of these values. The sal-
utary effects of the order outweigh its deleterious effects and the order should be granted. A bal-
ancing of the various rights and obligations engaged indicates that the confidentiality order would
have substantial salutary effects on AECL's right to a fair trial and freedom of expression, while the
deleterious effects on the principle of open courts and freedom of expression would be minimal.
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The judgment of the Court was delivered by
IACOBUCCI J.:--

L. Introduction

1 In our country, courts are the institutions generally chosen to resolve legal disputes as best
they can through the application of legal principles to the facts of the case involved. One of the un-
derlying principles of the judicial process is public openness, both in the proceedings of the dispute,
and in the material that is relevant to its resolution. However, some material can be made the subject
of a confidentiality order. This appeal raises the important [page527] issues of when, and under
what circumstances, a confidentiality order should be granted.

2 For the following reasons, I would issue the confidentiality order sought and accordingly
would allow the appeal.

1I. Facts
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3 The appellant, Atomic Energy of Canada Limited ("AECL") is a Crown corporation that
owns and markets CANDU nuclear technology, and is an intervener with the rights of a party in the
application for judicial review by the respondent, the Sierra Club of Canada ("Sierra Club"™). Sierra
Club is an environmental organization seeking judicial review of the federal government's decision
to provide financial assistance in the form of a $1.5 billion guaranteed loan relating to the construc-
tion and sale of two CANDU nuclear reactors to China by the appellant. The reactors are currently
under construction in China, where the appellant is the main contractor and project manager.

4 The respondent maintains that the authorization of financial assistance by the government

triggered s. 5(1)(b) of the Canadian Environmental Assessment Act, S.C. 1992, c. 37 ("CEAA"),
which requires that an environmental assessment be undertaken before a federal authority grants

financial assistance to a project. Failure to undertake such an assessment compels cancellation of
the financial arrangements. '

5 The appellant and the respondent Ministers argue that the CEAA does not apply to the loan
transaction, and that if it does, the statutory defences available under ss. 8 and 54 apply. Section 8
describes the circumstances where Crown corporations are required to conduct environmental as-
sessments. Section 54(2)(b) recognizes the validity of an environmental assessment carried out by a
foreign authority provided that it is consistent with the provisions of the CEAA.

6 In the course of the application by Sierra Club to set aside the funding arrangements, the ap-
pellant [page528] filed an affidavit of Dr. Simon Pang, a senior manager of the appellant. In the af-
fidavit, Dr. Pang referred to and summarized certain documents (the "Confidential Documents™).
The Confidential Documents are also referred to in an affidavit prepared by Mr. Feng, one of
AECL's experts. Prior to cross-examining Dr. Pang on his affidavit, Sierra Club made an application
for the production of the Confidential Documents, arguing that it could not test Dr. Pang's evidence
without access to the underlying documents. The appellant resisted production on various grounds,
including the fact that the documents were the property of the Chinese authorities and that it did not
have authority to disclose them. After receiving authorization by the Chinese authorities to disclose
the documents on the condition that they be protected by a confidentiality order, the appellant
sought to introduce the Confidential Documents under Rule 312 of the Federal Court Rules, 1998,
SOR/98-106, and requested a confidentiality order in respect of the documents.

7 Under the terms of the order requested, the Confidential Documents would only be made
available to the parties and the court; however, there would be no restriction on public access to the
proceedings. In essence, what is being sought is an order preventing the dissemination of the Con-
fidential Documents to the public. :

8 The Confidential Documents comprise two Environmental Impact Reports on Siting and
Construction Design (the "EIRs"), a Preliminary Safety Analysis Report (the "PSAR"), and the sup-
plementary affidavit of Dr. Pang which summarizes the contents of the EIRs and the PSAR. If ad-
mitted, the EIRs and the PSAR would be attached as exhibits to the supplementary affidavit of Dr.
Pang. The EIRs were prepared by the Chinese authorities in the Chinese language, and the PSAR
was prepared by the appellant with assistance from the Chinese participants in the project. The
documents contain a mass of technical information and comprise thousands of pages. They describe
the ongoing environmental assessment of the construction site by the Chinese authorities under
Chinese law. '
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[page529]

9 As noted, the appellant argues that it cannot introduce the Confidential Documents into evi-
dence without a confidentiality order, otherwise it would be in breach of its obligations to the Chi-
nese authorities. The respondent's position is that its right to cross-examine Dr. Pang and Mr. Feng
on their affidavits would be effectively rendered nugatory in the absence of the supporting docu-
ments to which the affidavits referred. Sierra Club proposes to take the position that the affidavits
should therefore be afforded very little weight by the judge hearing the application for judicial re-
view.

10 The Federal Court of Canada, Trial Division refused to grant the confidentiality order and
the majority of the Federal Court of Appeal dismissed the appeal. In his dissenting opinion, Rob-
ertson J.A. would have granted the confidentiality order.

III. Relevant Statutory Provisions
11 Federal Court Rules, 1998, SOR/98-106

151. (1) On motion, the Court may order that material to be filed shall be
treated as confidential.

(2) Before making an order under subsection (1), the Court must be satis-
fied that the material should be treated as confidential, notwithstanding the public
interest in open and accessible court proceedings.

IV. Judgments Below
A.  Federal Court, Trial Division, [2000] 2 F.C. 400

12 Pelletier J. first considered whether leave should be granted pursuant to Rule 312 to intro-
duce the supplementary affidavit of Dr. Pang to which the Confidential Documents were filed as
exhibits. In his view, the underlying question was that of relevance, and he concluded that the
documents were relevant to the issue of the appropriate remedy. Thus, in the absence of prejudice to
the respondent, the affidavit should be permitted to be served and filed. He noted that the respond-
ent would be prejudiced by delay, but since both parties had brought [page530] interlocutory mo-
tions which had contributed to the delay, the desirability of having the entire record before the court
outweighed the prejudice arising from the delay associated with the introduction of the documents.

13 On the issue of confidentiality, Pelletier J. concluded that he must be satisfied that the need
for confidentiality was greater than the public interest in open court proceedings, and observed that
the argument for open proceedings in this case was significant given the public interest in Canada's
role as a vendor of nuclear technology. As well, he noted that a confidentiality order was an excep-
tion to the rule of open access to the courts, and that such an order should be granted only where
absolutely necessary.

14 Pelletier J. applied the same test as that used in patent litigation for the issue of a protective
order, which is essentially a confidentiality order. The granting of such an order requires the appel-
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lant to show a subjective belief that the information is confidential and that its interests would be
harmed by disclosure. In addition, if the order is challenged, then the person claiming the benefit of
the order must demonstrate objectively that the order is required. This objective element requires
the party to show that the information has been treated as confidential, and that it is reasonable to
believe that its proprietary, commercial and scientific interests could be harmed by the disclosure of
the information.

15 Concluding that both the subjective part and both elements of the objective part of the test
had been satisfied, he nevertheless stated: "However, I am also of the view that in public law cases,
the objective test has, or should have, a third component which is whether the public interest in dis-
closure exceeds the risk of harm to a party arising from disclosure" (para. 23).

16 A very significant factor, in his view, was the fact that mandatory production of documents
was not in issue here. The fact that the application involved a voluntary tendering of documents to
advance the [page531] appellant's own cause as opposed to mandatory production weighed against
granting the confidentiality order.

17 In weighing the public interest in disclosure against the risk of harm to AECL arising from
disclosure, Pelletier J. noted that the documents the appellant wished to put before the court were
prepared by others for other purposes, and recognized that the appellant was bound to protect the
confidentiality of the information. At this stage, he again considered the issue of materiality. If the
documents were shown to be very material to a critical issue, "the requirements of justice militate in
favour of a confidentiality order. If the documents are marginally relevant, then the voluntary nature
of the production argues against a confidentiality order" (para. 29). He then decided that the docu-
ments were material to a question of the appropriate remedy, a significant issue in the event that the
appellant failed on the main issue.

18 Pelletier J. also considered the context of the case and held that since the issue of Canada's
role as a vendor of nuclear technology was one of significant public interest, the burden of justify-
ing a confidentiality order was very onerous. He found that AECL could expunge the sensitive ma-
terial from the documents, or put the evidence before the court in some other form, and thus main-
tain its full right of defence while preserving the open access to court proceedings,

19 Pelletier J. observed that his order was being made without having perused the Confidential
Documents because they had not been put before him. Although he noted the line of cases which
holds that a judge ought not to deal with the issue of a confidentiality order without reviewing the
documents themselves, in his view, given their voluminous nature and technical content as well as
his Jack of information as to what information was already in the public domain, he found that an
examination of these documents would not have been useful,

[page532]

20 Pelletier J. ordered that the appellant could file the documents in current form, or in an edit-
ed version if it chose to do so. He also granted leave to file material dealing with the Chinese regu-
latory process in general and as applied to this project, provided it did so within 60 days.

B.  Federal Court of Appeal, [2000] 4 F.C. 426
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(1) Evans J.A. (Sharlow J.A, concurring)

21 At the Federal Court of Appeal, AECL appealed the ruling under Rule 151 of the Federal
Court Rules, 1998, and Sierra Club cross-appealed the ruling under Rule 312.

22 With respect to Rule 312, Evans J.A. held that the documents were clearly relevant to a de-
fence under s. 54(2)(b) which the appellant proposed to raise if s. 5(1)(b) of the CEAA was held to
apply, and were also potentially relevant to the exercise of the court's discretion to refuse a remedy
even if the Ministers were in breach of the CEAA. Evans J.A. agreed with Pelletier J. that the bene-
fit to the appellant and the court of being granted leave to file the documents outweighed any preju-
dice to the respondent owing to delay and thus concluded that the motions judge was correct in
granting leave under Rule 312.

23 On the issue of the confidentiality order, Evans J.A. considered Rule 151, and all the factors
that the motions judge had weighed, including the commercial sensitivity of the documents, the fact
that the appellant had received them in confidence from the Chinese authorities, and the appellant's
argument that without the documents it could not mount a full answer and defence to the applica-
tion. These factors had to be weighed against the principle of open access to court documents. Ev-
ans J.A, agreed with Pelletier J. that the weight to be attached to the public interest in open pro-
ceedings varied with context and held that, where a case raises issues of public significance, the
principle of openness of judicial process carries greater weight as a factor in [page533] the balanc-
ing process. Evans J.A. noted the public interest in the subject matter of the litigation, as well as the
considerable media attention it had attracted.

24 In support of his conclusion that the weight assigned to the principle of openness may vary
with context, Evans J.A. relied upon the decisions in AB Hassle v. Canada {Minister of National
Health and Welfare), [2000] 3 F.C. 360 (C.A.), where the court took into consideration the relative-
ly small public interest at stake, and Ethyl Canada Inc. v. Canada (Attorney General) (1998), 17
C.P.C. (4th) 278 (Ont. Ct. (Gen. Div.)), at p. 283, where the court ordered disclosure after deter-
mining that the case was a significant constitutional case where it was important for the public to
understand the issues at stake. Evans J.A. observed that openness and public participation in the as-
sessment process are fundamental to the CEAA, and concluded that the motions judge could not be
said to have given the principle of openness undue weight even though confidentiality was claimed
for a relatively small number of highly technical documents.

25 Evans J.A. held that the motions judge had placed undue emphasis on the fact that the in-
troduction of the documents was voluntary; however, it did not follow that his decision on the con-
fidentiality order must therefore be set aside. Evans J.A. was of the view that this error did not af-
fect the ultimate conclusion for three reasons. First, like the motions judge, he attached great weight
to the principle of openness. Secondly, he held that the inclusion in the affidavits of a summary of
the reports could go a long way to compensate for the absence of the originals, should the appellant
choose not to put them in without a confidentiality order. Finally, if AECL submitted the documents
in an expunged fashion, the claim for confidentiality would rest upon a relatively unimportant fac-
tor, i.e., the appellant’s claim that it would suffer a loss of business if it breached its undertaking
with the Chinese authorities.

26 Evans J.A. rejected the argument that the motions judge had erred in deciding the motion
without [page534] reference to the actual documents, stating that it was not necessary for him to
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inspect them, given that summaries were available and that the documents were highly technical
and incompletely translated. Thus the appeal and cross-appeal were both dismissed.

(2) Robertson J.A. (dissenting)

27 Robertson J.A. disagreed with the majority for three reasons. First, in his view, the level of
public interest in the case, the degree of media coverage, and the identities of the parties should not
be taken into consideration in assessing an application for a confidentiality order. Instead, he held
that it was the nature of the evidence for which the order is sought that must be examined.

28 In addition, he found that without a confidentiality order, the appellant had to choose be-
tween two unacceptable options: either suffering irreparable financial harm if the confidential in-
formation was introduced into evidence, or being denied the right to a fair trial because it could not
mount a full defence if the evidence was not introduced.

29 Finally, he stated that the analytical framework employed by the majority in reaching its de-
cision was fundamentally flawed as it was based largely on the subjective views of the motions
judge. He rejected the contextual approach to the question of whether a confidentiality order should
issue, emphasizing the need for an objective framework to combat the perception that justice is a
relative concept, and to promote consistency and certainty in the law.

30 To establish this more objective framework for regulating the issuance of confidentiality
orders pertaining to commercial and scientific information, he turned to the legal rationale underly-
ing the commitment to the principle of open justice, referring to Edmonton Journal v. Alberta (At-
torney General), [1989] 2 S.C.R. 1326. There, the Supreme Court of Canada held that open pro-
ceedings foster the search for the truth, and reflect the importance of public scrutiny of the courts.

[pageS35]

31 Robertson J.A. stated that although the principle of open justice is a reflection of the basic
democratic value of accountability in the exercise of judicial power, in his view, the principle that
justice itself must be secured is paramount. He concluded that justice as an overarching principle
means that exceptions occasionally must be made to rules or principles.

32 He observed that, in the area of commercial law, when the information sought to be pro-
tected concerns "trade secrets", this information will not be disclosed during a trial if to do so would
destroy the owner's proprietary rights and expose him or her to irreparable harm in the form of fi-
nancial loss. Although the case before him did not involve a trade secret, he nevertheless held that
the same treatment could be extended to commercial or scientific information which was acquired
on a confidential basis and attached the following cntena as conditions precedent to the issuance of
a confidentiality order (at para. 13):

(1) the information is of a confidential nature as opposed to facts which one would
like to keep confidential; (2) the information for which confidentiality is sought
is not already in the public domain; (3) on a balance of probabilities the party
seeking the confidentiality order would suffer irreparable harm if the information
were made public; (4) the information is relevant to the legal issues raised in the
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case; (5) correlatively, the information is "necessary" to the resolution of those
issues; (6) the granting of a confidentiality order does not unduly prejudice the
opposing party; and (7) the public interest in open court proceedings does not
override the private interests of the party seeking the confidentiality order. The
onus in establishing that criteria one to six are met is on the party seeking the
confidentiality order. Under the seventh criterion, it is for the opposing party to
show that a prima facie right to a protective order has been overtaken by the need
to preserve the openness of the court proceedings. In addressing these criteria one
must bear in mind two of the threads woven into the fabric of the principle of
open justice: the search for truth and the preservation of the rule of law. As stated
at the outset, I do not believe that the perceived degree of public importance of a
case is a relevant consideration.

[page536]

33 In applying these criteria to the circumstances of the case, Robertson J.A. concluded that the
confidentiality order should be granted. In his view, the public interest in open court proceedings
did not override the interests of AECL in maintaining the confidentiality of these highly technical
documents,

34 Robertson J.A. also considered the public interest in the need to ensure that site plans for
nuclear installations were not, for example, posted on a Web site. He concluded that a confidential-
ity order would not undermine the two primary objectives underlying the principle of open justice:
truth and the rule of law. As such, he would have allowed the appeal and dismissed the
cross-appeal.

V. Issues

35 A. What is the proper analytical approach to be applied to the exer-
cise of judicial discretion where a litigant seeks a confidentiality order under Rule 151 of the Feder-
al Court Rules, 19987

B.  Should the confidentiality order be granted in this case?

- VL. Analysis
A.  The Analytical Approach to the Granting of a Confidentiality Order

(1)  The General Framework: Herein the Dagenais Principles

36 The link between openness in judicial proceedings and freedom of expression has been
firmly established by this Court. In Canadian Broadcasting Corp. v. New Brunswick (Attorney
General), [1996] 3 S.C.R. 480, at para. 23, La Forest J. expressed the relationship as follows:

The principle of open courts is inextricably tied to the rights guaranteed by
s. 2(b). Openness permits public access to information about the courts, which in
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turn permits the public to discuss and put forward opinions and criticisms of
court practices and proceedings. While the freedom to express ideas and opinions
about the operation of the courts is clearly within the ambit of the [page537]
freedom guaranteed by s. 2(b), so too is the right of members of the public to ob-
tain information about the courts in the first place.

Under the order sought, public access and public scrutiny of the Confidential Documents would be
restricted; this would clearly infringe the public's freedom of expression guarantee.

37 A discussion of the general approach to be taken in the exercise of judicial discretion to
grant a confidentiality order should begin with the principles set out by this Court in Dagenais v.
Canadian Broadcasting Corp., [1994] 3 S.C.R. 835. Although that case dealt with the common law
jurisdiction of the court to order a publication ban in the criminal law context, there are strong simi-
larities between publication bans and confidentiality orders in the context of judicial proceedings. In
both cases a restriction on freedom of expression is sought in order to preserve or promote an inter-
est engaged by those proceedings. As such, the fundamental question for a court to consider in an
application for a publication ban or a confidentiality order is whether, in the circumstances, the right
to freedom of expression should be compromised.

38 Although in each case freedom of expression will be engaged in a different context, the Da-
genais framework utilizes overarching Canadian Charter of Rights and Freedoms principles in order
to balance freedom of expression with other rights and interests, and thus can be adapted and ap-
plied to various circumstances. As a result, the analytical approach to the exercise of discretion un-
der Rule 151 should echo the underlying principles laid out in Dagenais, although it must be tai-
lored to the specific rights and interests engaged in this case.

39 Dagenais dealt with an application by four accused persons under the court's common law
jurisdiction requesting an order prohibiting the broadcast of a television programme dealing with
the physical and sexual abuse of young boys at [page538] religious institutions. The applicants ar-
gued that because the factual circumstances of the programme were very similar to the facts at issue
in their trials, the ban was necessary to preserve the accuseds' right to a fair trial.

40 Lamer C.J. found that the common law discretion to order a publication ban must be exer-
cised within the boundaries set by the principles of the Charter. Since publication bans necessarily
curtail the freedom of expression of third parties, he adapted the pre-Charter common law rule such
that it balanced the right to freedom of expression with the right to a fair trial of the accused in a
way which reflected the substance of the test from R. v. QOakes, [1986] 1 S.C.R. 103. At p. 878 of
Dagenais, Lamer C.J. set out his reformulated test:

A publication ban should only be ordered when:

(a) Such a ban is necessary in order to prevent a real and substantial risk to the fair-
ness of the trial, because reasonably available alternative measures will not pre-
vent the risk; and

(b) The salutary effects of the publication ban outweigh the deleterious effects to the
free expression of those affected by the ban. [Emphasis in original.]

41 In New Brunswick, supra, this Court modified the Dagenais test in the context of the related
issue of how the discretionary power under s. 486(1) of the Criminal Code, R.S.C. 1985, ¢. C-46, to
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exclude the public from a trial should be exercised. That case dealt with an appeal from the trial
judge's order excluding the public from the portion of a sentencing proceeding for sexual assault
and sexual interference dealing with the specific acts committed by the accused on the basis that it
would avoid "undue hardship” to both the victims and the accused.

42 La Forest J. found that s. 486(1) was a restriction on the s. 2(b) right to freedom of expres-
sion in that it provided a "discretionary bar on public and media access to the courts": New Bruns-
wick, at para. 33; [page539] however he found this infringement to be justified under s. 1 provided
that the discretion was exercised in accordance with the Charter. Thus, the approach taken by La
Forest J. at para. 69 to the exercise of discretion under s. 486(1) of the Criminal Code, closely mir-
rors the Dagenais common law test:

(@) the judge must consider the available options and consider whether there are any
other reasonable and effective alternatives available;-

(b)  the judge must consider whether the order is limited as much as possible; and

(¢) the judge must weigh the importance of the objectives of the particular order and
its probable effects against the importance of openness and the particular expres-
sion that will be limited in order to ensure that the positive and negative effects
of the order are proportionate.

In applying this test to the facts of the case, La Forest J. found that the evidence of the potential un-
due hardship consisted mainly in the Crown's submission that the evidence was of a "delicate na-
ture" and that this was insufficient to override the infringement on freedom of expression.

43 This Court has recently revisited the granting of a publication ban under the court's common
law jurisdiction in R. v. Mentuck, [2001] 3 S.C.R. 442, 2001 SCC 76, and its companion case R. v.
O.N.E., [2001] 3 S.C.R. 478, 2001 SCC 77. In Mentuck, the Crown moved for a publication ban to
protect the identity of undercover police officers and operational methods employed by the officers
in their investigation of the accused. The accused opposed the motion as an infringement of his right
to a fair and public hearing under s. 11(d) of the Charter. The order was also opposed by two inter-
vening newspapers as an infringement of their right to freedom of expression.

44 The Court noted that, while Dagenais dealt with the balancing of freedom of expression on
the one hand, and the right to a fair trial of the accused on the other, in the case before it, both the
right of the [page540] accused to a fair and public hearing, and freedom of expression weighed in
favour of denying the publication ban. These rights were balanced against interests relating to the
proper administration of justice, in particular, protecting the safety of police officers and preserving
the efficacy of undercover police operations.

45 In spite of this distinction, the Court noted that underlying the approach taken in both Da-
genais and New Brunswick was the goal of ensuring that the judicial discretion to order publication
bans is subject to no lower a standard of compliance with the Charter than legislative enactment.
This goal is furthered by incorporating the essence of s. 1 of the Charter and the Oakes test into the
publication ban test. Since this same goal applied in the case before it, the Court adopted a similar
approach to that taken in Dagenais, but broadened the Dagenais test (which dealt specifically with
the right of an accused to a fair trial) such that it could guide the exercise of judicial discretion
where a publication ban is requested in order to preserve any important aspect of the proper admin-
istration of justice. At para. 32, the Court reformulated the test as follows:
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A publication ban should only be ordered when:

(@)  such an order is necessary in order to prevent a setious risk to the proper admin-
istration of justice because reasonably alternative measures will not prevent the
risk; and

(b) the salutary effects of the publication ban outweigh the deleterious effects on the
rights and interests of the parties and the public, including the effects on the right
to free expression, the right of the accused to a fair and public trial, and the effi-
cacy of the administration of justice.

46 The Court emphasized that under the first branch of the test, three important elements were
subsumed under the "necessity” branch. First, the risk in question must be a serious risk well
grounded in the evidence. Second, the phrase "proper administration of justice" must be carefully
interpreted so as not to [page541] allow the concealment of an excessive amount of information.
Third, the test requires the judge ordering the ban to consider not only whether reasonable alterna-
tives are available, but also to restrict the ban as far as possible without sacrificing the prevention of
the risk.

47 At para. 31, the Court also made the important observation that the proper administration of
justice will not necessarily involve Charter rights, and that the ability to invoke the Charter is not a
necessary condition for a publication ban to be granted:

The [common law publication ban] rule can accommodate orders that must occa-
sionally be made in the interests of the administration of justice, which encom-
pass more than fair trial rights. As the test is intended to "reflec{t] the substance
of the Oakes test”, we cannot require that Charter rights be the only legitimate
objective of such orders any more than we require that government action or leg-
islation in violation of the Charter be justified exclusively by the pursuit of an-
other Charter right. [Emphasis added.)

The Court also anticipated that, in appropriate circumstances, the Dagenais framework could be
expanded even further in order to address requests for publication bans where interests other than
the administration of justice were involved.

48 Mentuck is illustrative of the flexibility of the Dagenais approach. Since its basic purpose is
to ensure that the judicial discretion to deny public access to the courts is exercised in accordance
with Charter principles, in my view, the Dagenais model can and should be adapted to the situation
in the case at bar where the central issue is whether judicial discretion should be exercised so as to
exclude confidential information from a public proceeding. As in Dagenais, New Brunswick and
Mentuck, granting the confidentiality order will have a negative effect on the Charter right to free-
dom of expression, as well as the principle of open and accessible court proceedings, and, as in
those cases, courts must ensure that the discretion to grant the order is exercised in accordance with
Charter principles. [page542] However, in order to adapt the test to the context of this case, it is first
necessary to determine the particular rights and interests engaged by this application.

(2) The Rights and Interests of the Parties

49 The immediate purpose for AECL's confidentiality request relates to its commercial inter-
ests. The information in question is the property of the Chinese authorities. If the appellant were to
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disclose the Confidential Documents, it would be in breach of its contractual obligations and suffer
arisk of harm to its competitive position. This is clear from the findings of fact of the motions judge
that AECL was bound by its commercial interests and its customer's property rights not to disclose
the information (para. 27), and that such disclosure could harm the appellant's commercial interests
(para. 23).

50 Aside from this direct commercial interest, if the confidentiality order is denied, then in or-
der to protect its commercial interests, the appellant will have to withhold the documents. This rais-
¢s the important matter of the litigation context in which the order is sought. As both the motions
judge and the Federal Court of Appeal found that the information contained in the Confidential
Documents was relevant to defences available under the CEAA, the inability to present this infor-
mation hinders the appellant's capacity to make full answer and defence, or, expressed more gener-
ally, the appellant's right, as a civil litigant, to present its case. In that sense, preventing the appel-
lant from disclosing these documents on a confidential basis infringes its right to a fair trial. Alt-
hough in the context of a civil proceeding this does not engage a Charter right, the right to a fair tri-
al generally can be viewed as a fundamental principle of justice: M. (A.) v. Ryan, [1997] 1 S.C.R.
157, at para. 84, per L'Heureux-Dubé J. (dissenting, but not on that point). Although this fair trial
right is directly relevant to the appellant, there is also a general public interest in protecting the right
to a fair trial. Indeed, as a general proposition, all disputes in the courts should be decided under a
fair trial standard. The legitimacy of the judicial process alone [page543] demands as much. Simi-
larly, courts have an interest in having all relevant evidence before them in order to ensure that jus-
tice is done.

51 Thus, the interests which would be promoted by a confidentiality order are the preservation
of commercial and contractual relations, as well as the right of civil litigants to a fair trial. Related
to the latter are the public and judicial interests in seeking the truth and achieving a just result in
civil proceedings.

52 In opposition to the confidentiality order lies the fundamental principle of open and accessi-
ble court proceedings. This principle is inextricably tied to freedom of expression enshrined in s.
2(b) of the Charter: New Brunswick, supra, at para. 23. The importance of public and media access
to the courts cannot be understated, as this access is the method by which the judicial process is
scrutinized and criticized. Because it is essential to the administration of justice that justice is done
and is seen to be done, such public scrutiny is fundamental. The open court principle has been de-
scribed as "the very soul of justice", guaranteeing that justice is administered in a non-arbitrary
manner: New Brunswick, at para. 22.

(3) Adapting the Dagenais Test to the Rights and Interests of the Parties

53 Applying the rights and interests engaged in this case to the analytical framework of Dage-
nais and subsequent cases discussed above, the test for whether a confidentiality order ought to be
granted in a case such as this one should be framed as follows:

A confidentiality order under Rule 151 should only be granted when:
(a) such an order is necessary in order to prevent a serious risk to an important

interest, including a commercial interest, in the context of litigation be-
cause reasonably alternative measures will not prevent the risk; and
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[page544]

(b) the salutary effects of the confidentiality order, including the effects on the
right of civil litigants to a fair trial, outweigh its deleterious effects, in-
cluding the effects on the right to free expression, which in this context in-
cludes the public interest in open and accessible court proceedings.

54 As in Mentuck, I would add that three important elements are subsumed under the first
branch of this test, First, the risk in question must be real and substantial, in that the risk is well
grounded in the evidence, and poses a serious threat to the commercial interest in question.

55 In addition, the phrase "important commercial interest” is in need of some clarification. In
order to qualify as an "important commercial interest", the interest in question cannot merely be
specific to the party requesting the order; the interest must be one which can be expressed in terms
of a public interest in confidentiality. For example, a private company could not argue simply that
the existence of a particular contract should not be made public because to do so would cause the
company to lose business, thus harming its commercial interests. However, if, as in this case, expo-
sure of information would cause a breach of a confidentiality agreement, then the commercial inter-
est affected can be characterized more broadly as the general commercial interest of preserving
confidential information. Simply put, if there is no general principle at stake, there can be no "im-
portant commercial interest” for the purposes of this test. Or, in the words of Binnie J. in F.N. (Re),
[2000] 1 S.C.R. 880, 2000 SCC 35, at para. 10, the open court rule only yields "where the public
interest in confidentiality outweighs the public interest in openness” (emphasis added).

56 In addition to the above requirement, courts must be cautious in determining what consti-
tutes an "important commercial interest”. It must be remembered that a confidentiality order in-
volves an infringement on freedom of expression. Although the balancing of the commercial inter-
est with freedom of expression takes place under the second [page545] branch of the test, courts
must be alive to the fundamental importance of the open court rule, See generally Muldoon J. in Eli
Lilly and Co. v. Novopharm Ltd. (1994}, 56 C.P.R. (3d) 437 (F.C.T.D.), at p. 439.

57 Finally, the phrase "reasonably alternative measures” requires the judge to consider not only
whether reasonable alternatives to a confidentiality order are available, but also to restrict the order
as much as is reasonably possible while preserving the commercial interest in question.

B.  Application of the Test to this Appeal

{1) Necessity

58 At this stage, it must be determined whether disclosure of the Confidential Documents
would impose a serious risk on an important commercial interest of the appellant, and whether there
are reasonable alternatives, either to the order itself, or to its terms.

59 The commercial interest at stake here relates to the objective of preserving contractual obli-
gations of confidentiality. The appellant argues that it will suffer irreparable harm to its commercial
interests if the Confidential Documents are disclosed. In my view, the preservation of confidential
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information constitutes a sufficiently important commercial interest to pass the first branch of the
test as long as certain criteria relating to the information are met.

60 Pelletier J. noted that the order sought in this case was similar in nature to an application for
a protective order which arises in the context of patent litigation. Such an order requires the appli-
cant to demonstrate that the information in question has been treated at all relevant times as confi-
dential and that on a balance of probabilities its proprietary, commercial and scientific interests
could reasonably be harmed by the disclosure of the information: AB Hassle v. Canada (Minister of
National Health and Welfare) (1998), 83 C.P.R. (3d) 428 (F.C.T.D.), at p. 434. To this I would add
the requirement proposed {page546] by Robertson J.A. that the information in question must be of a
"confidential nature" in that it has been "accumulated with a reasonable expectation of it being kept
confidential” as opposed to "facts which a litigant would like to keep confidential by having the
courtroom doors closed” (para. 14).

61 Pelletier J. found as a fact that the AB Hassle test had been satisfied in that the information
had clearly been treated as confidential both by the appellant and by the Chinese authorities, and
that, on a balance of probabilities, disclosure of the information could harm the appellant's commer-
cial interests (para. 23). As well, Robertson J.A. found that the information in question was clearly
of a confidential nature as it was commercial information, consistently treated and regarded as con-
fidential, that would be of interest to AECL's competitors (para. 16). Thus, the order is sought to
prevent a serious risk to an important commercial interest.

62 The first branch of the test also requires the consideration of alternative measures to the
confidentiality order, as well as an examination of the scope of the order to ensure that it is not
overly broad. Both courts below found that the information contained in the Confidential Docu-
ments was relevant to potential defences available to the appellant under the CEAA and this finding
was not appealed at this Court. Further, I agree with the Court of Appeal's assertion (at para. 99)
that, given the importance of the documents to the right to make full answer and defence, the appel-
lant is, practically speaking, compelled to produce the documents. Given that the information is
necessary to the appellant's case, it remains only to determine whether there are reasonably alterna-
tive means by which the necessary information can be adduced without disclosing the confidential
information.

63 Two alternatives to the confidentiality order were put forward by the courts below. The mo-
tions judge suggested that the Confidential Documents could be expunged of their commercially
sensitive contents, and edited versions of the documents could be [page547] filed. As well, the ma-
jority of the Court of Appeal, in addition to accepting the possibility of expungement, was of the
opinion that the summaries of the Confidential Documents included in the affidavits could go a long
way to compensate for the absence of the originals. If either of these options is a reasonable alterna-
tive to submitting the Confidential Documents under a confidentiality order, then the order is not
‘necessary, and the application does not pass the first branch of the test.

64 There are two possible options with respect to expungement, and in my view, there are
problems with both of these. The first option would be for AECL to expunge the confidential in-
formation without disclosing the expunged material to the parties and the court. However, in this
situation the filed material would still differ from the material used by the affiants. It must not be
forgotten that this motion arose as a result of Sierra Club's position that the summaries contained in
the affidavits should be accorded little or no weight without the presence of the underlying docu-
ments. Even if the relevant information and the confidential information were mutually exclusive,
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which would allow for the disclosure of all the information relied on in the affidavits, this relevancy
determination could not be tested on cross-examination because the expunged material would not be
available. Thus, even in the best case scenario, where only irrelevant information needed to be ex-
punged, the parties would be put in essentially the same position as that which initially generated
this appeal, in the sense that, at least some of the material relied on to prepare the affidavits in ques-
tion would not be available to Sierra Club.

65 Further, I agree with Robertson J.A. that this best case scenario, where the relevant and the
confidential information do not overlap, is an untested assumption (para. 28). Although the docu-
ments themselves were not put before the courts on this motion, given that they comprise thousands
of pages of detailed information, this assumption is at best optimistic. The expungement alternative
would be further complicated by the fact that the Chinese [page548] authorities require prior ap-
proval for any request by AECL to disclose information.

66 The second option is that the expunged material be made available to the court and the par-
ties under a more narrowly drawn confidentiality order. Although this option would allow for
slightly broader public access than the current confidentiality request, in my view, this minor re-
striction to the current confidentiality request is not a viable alternative given the difficulties associ-
ated with expungement in these circumstances. The test asks whether there are reasonably alterna-
tive measures; it does not require the adoption of the absolutely least restrictive option. With re-
spect, in my view, expungement of the Confidential Documents would be a virtually unworkable
and ineffective solution that is not reasonable in the circumstances.

67 A second alternative to a confidentiality order was Evans J.A.'s suggestion that the summar-
ies of the Confidential Documents included in the affidavits "may well go a long way to compensate
for the absence of the originals" (para. 103). However, he appeared to take this fact into account
merely as a factor to be considered when balancing the various interests at stake. I would agree that
at this threshold stage to rely on the summaries alone, in light of the intention of Sierra Club to ar-
gue that they should be accorded little or no weight, does not appear to be a "reasonably alternative
measure” to having the underlying documents available to the parties.

68 With the above considerations in mind, I find the confidentiality order necessary in that dis-
closure of the Confidential Documents would impose a serious risk on an important commercial
interest of the appellant, and that there are no reasonably alternative measures to granting the order.

(2) The Proportionality Stage

69 As stated above, at this stage, the salutary effects of the confidentiality order, including the
effects on the appellant's right to a fair trial, must be weighed against the deleterious effects of the
confidentiality order, including the effects on the right to free [page549] expression, which in turn is
connected to the principle of open and accessible court proceedings. This balancing will ultimately
determine whether the confidentiality order ought to be granted.

(a) Salutary Effects of the Confidentiality Order

70 As discussed above, the primary interest that would be promoted by the confidentiality order
is the public interest in the right of a civil litigant to present its case, or, more generally, the fair trial
right. Because the fair trial right is being invoked in this case in order to protect commercial, not

liberty, interests of the appellant, the right to a fair trial in this context is not a Charter right; howev-
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er, a fair trial for all litigants has been recognized as a fundamental principle of justice: Ryan, supra,
at para. 84. It bears repeating that there are circumstances where, in the absence of an affected
Charter right, the proper administration of justice calls for a confidentiality order: Mentuck, supra,
at para. 31. In this case, the salutary effects that such an order would have on the administration of
justice relate to the ability of the appellant to present its case, as encompassed by the broader fair
trial right.

71 The Confidential Documents have been found to be relevant to defences that will be availa-
ble to the appellant in the event that the CEAA is found to apply to the impugned transaction and, as
discussed above, the appellant cannot disclose the documents without putting its commercial inter-
ests at serious risk of harm. As such, there is a very real risk that, without the confidentiality order,
the ability of the appellant to mount a successful defence will be seriously curtailed. I conclude,
therefore, that the confidentiality order would have significant salutary effects on the appellant's
right to a fair trial.

72 Aside from the salutary effects on the fair trial interest, the confidentiality order would also
have a beneficial impact on other important rights and interests. First, as I discuss in more detail
below, the confidentiality order would allow all parties and the court access to the Confidential
Documents, and [page550] permit cross-examination based on their contents. By facilitating access
to relevant documents in a judicial proceeding, the order sought would assist in the search for truth,
a core value underlying freedom of expression.

73 Second, I agree with the observation of Robertson J. A, that, as the Confidential Documents
contain detailed technical information pertaining to the construction and design of a nuclear instal-
lation, it may be in keeping with the public interest to prevent this information from entering the
public domain (para. 44). Although the exact contents of the documents remain a mystery, it is ap-
parent that they contain technical details of a nuclear installation, and there may well be a substan-
tial public security interest in maintaining the confidentiality of such information.

(b) Deleterious Effects of the Confidentiality Order

74 Granting the confidentiality order would have a negative effect on the open court principle,
as the public would be denied access to the contents of the Confidential Documents. As stated
above, the principle of open courts is inextricably tied to the s. 2(b) Charter right to freedom of ex-
pression, and public scrutiny of the courts is a fundamental aspect of the administration of justice:
New Brunswick, supra, at paras. 22-23. Although as a general principle, the importance of open
courts cannot be overstated, it is necessary to examine, in the context of this case, the particular del-
eterious effects on freedom of expression that the confidentiality order would have.

75 Underlying freedom of expression are the core values of (1) seeking the truth and the com-
mon good; (2) promoting self-fulfilment of individuals by allowing them to develop thoughts and
ideas as they see fit; and (3) ensuring that participation in the political process is open to all persons:
Irwin Toy Ltd. v. Quebec (Attorney General), [1989] 1 8.C.R. 927, [page551] at p. 976; R. v.
Keegstra, [1990] 3 S.C.R. 697, at pp. 762-64, per Dickson C.J. Charter jurisprudence has estab-
lished that the closer the speech in question lies to these core values, the harder it will be to justify a
8. 2(b) infringement of that speech under s. 1 of the Charter: Keegstra, at pp. 760-61. Since the main
goal in this case is to exercise judicial discretion in a way which conforms to Charter principles, a
discussion of the deleterious effects of the confidentiality order on freedom of expression should
include an assessment of the effects such an order would have on the three core values. The more
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detrimental the order would be to these values, the more difficult it will be to justify the confidenti-
ality order. Similarly, minor effects of the order on the core values will make the confidentiality or-
der easier to justify.

76 Seeking the truth is not only at the core of freedom of expression, but it has also been recog-
nized as a fundamental purpose behind the open court rule, as the open examination of witnesses
promotes an effective evidentiary process: Edmonton Journal, supra, at pp. 1357-58, per Wilson J.
Clearly the confidentiality order, by denying public and media access to documents relied on in the
proceedings, would impede the search for truth to some extent. Although the order would not ex-
clude the public from the courtroom, the public and the media would be denied access to documents
relevant to the evidentiary process.

77 However, as mentioned above, to some extent the search for truth may actually be promoted
by the confidentiality order. This motion arises as a result of Sierra Club's argument that it must
have access to the Confidential Documents in order to test the accuracy of Dr. Pang's evidence. If
the order is denied, then the most likely scenario is that the appellant will not submit the documents
with the unfortunate result that evidence which may be relevant to the proceedings will not be
available to Sierra Club or the court. As a result, Sierra Club will not be able to fully test the accu-
racy of Dr. Pang's evidence on cross-examination. In addition, the court will not have the benefit of
this cross-examination or [page552] documentary evidence, and will be required to draw conclu-
sions based on an incomplete evidentiary record. This would clearly impede the search for truth in
this case.

78 As well, it is important to remember that the confidentiality order would restrict access to a
relatively small number of highly technical documents. The nature of these documents is such that
the general public would be unlikely to understand their contents, and thus they would contribute
little to the public interest in the search for truth in this case. However, in the hands of the parties
and their respective experts, the documents may be of great assistance in probing the truth of the
Chinese environmental assessment process, which would in turn assist the court in reaching accu-
rate factual conclusions. Given the nature of the documents, in my view, the important value of the
search for truth which underlies both freedom of expression and open justice would be promoted to
a greater extent by submitting the Confidential Documents under the order sought than it would by
denying the order, and thereby preventing the parties and the court from relying on the documents
in the course of the litigation,

79 In addition, under the terms of the order sought, the only restrictions on these documents
relate to their public distribution. The Confidential Documents would be available to the court and
the parties, and public access to the proceedings would not be impeded. As such, the order repre-
sents a fairly minimal intrusion into the open court rule, and thus would not have significant delete-
rious effects on this principle.

80 The second core value underlying freedom of speech, namely, the promotion of individual
self-fulfilment by allowing open development of thoughts and ideas, focusses on individual expres-
sion, and thus does not closely relate to the open court principle which involves institutional expres-
sion. Although the confidentiality order would [page553] restrict individual access to certain infor-
mation which may be of interest to that individual, I find that this value would not be significantly
affected by the confidentiality order.
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81 The third core value, open participation in the political process, figures prominently in this
appeal, as open justice is a fundamental aspect of a democratic society. This connection was pointed
out by Cory J. in Edmonton Journal, supra, at p. 1339:

It can be seen that freedom of expression is of fundamental importance to a
democratic society. It is also essential to a democracy and crucial to the rule of
law that the courts are seen to function openly. The press must be free to com-
ment upon court proceedings to ensure that the courts are, in fact, seen by all to
operate openly in the penetrating light of public scrutiny,

Although there is no doubt as to the importance of open judicial proceedings to a democratic socie-
ty, there was disagreement in the courts below as to whether the weight to be assigned to the open
court principle should vary depending on the nature of the proceeding.

82 On this issue, Robertson J.A. was of the view that the nature of the case and the level of me-
dia interest were irrelevant considerations. On the other hand, Evans J.A. held that the motions
judge was correct in taking into account that this judicial review application was one of significant
public and media interest. In my view, although the public nature of the case may be a factor which
strengthens the importance of open justice in a particular case, the level of media interest should not
be taken into account as an independent consideration.

83 Since cases involving public institutions will generally relate more closely to the core value
of public participation in the political process, the public nature of a proceeding should be taken into
consideration when assessing the merits of a confidentiality order. It is important to note that this
core value will always be engaged where the open court [page554] principle is engaged owing to
the importance of open justice to a democratic society. However, where the political process is also
engaged by the substance of the proceedings, the connection between open proceedings and public
participation in the political process will increase. As such, I agree with Evans J.A. in the court be-
low where he stated, at para. 87:

While all litigation is important to the parties, and there is a public interest
in ensuring the fair and appropriate adjudication of all litigation that comes be-
fore the courts, some cases raise issues that transcend the immediate interests of
the parties and the general public interest in the due administration of justice, and
have a much wider public interest significance.

84 This motion relates to an application for judicial review of a decision by the government to
fund a nuclear energy project. Such an application is clearly of a public nature, as it relates to the
distribution of public funds in relation to an issue of demonstrated public interest. Moreover, as
pointed out by Evans J.A., openness and public participation are of fundamental importance under
the CEAA. Indeed, by their very nature, environmental matters carry significant public import, and
openness in judicial proceedings involving environmental issues will generally attract a high degree
of protection. In this regard, I agree with Evans J.A. that the public interest is engaged here more
than it would be if this were an action between private parties relating to purely private interests.

85 However, with respect, to the extent that Evans J.A. relied on media interest as an indicium
of public interest, this was an error. In my view, it is important to distinguish public interest, from
media interest, and I agree with Robertson J.A. that media exposure cannot be viewed as an impar-
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tial measure of public interest. It is the public nature of the proceedings which increases the need for
openness, and this public nature is not necessarily reflected by the media desire to probe the facts of
the case. [page555] I reiterate the caution given by Dickson C.J. in Keegstra, supra, at p. 760, where
he stated that, while the speech in question must be examined in light of its relation to the core val-
ues, "we must guard carefully against judging expression according to its popularity”,

86 Although the public interest in open access to the judicial review application as a whole is
substantial, in my view, it is also important to bear in mind the nature and scope of the information
for which the order is sought in assigning weight to the public interest. With respect, the motions
judge erred in failing to consider the narrow scope of the order when he considered the public inter-
est in disclosure, and consequently attached excessive weight to this factor. In this connection, I re-
spectfully disagree with the following conclusion of Evans J.A., at para. 97:

Thus, having considered the nature of this litigation, and having assessed
the extent of public interest in the openness of the proceedings in the case before
him, the Motions Judge cannot be said in all the circumstances to have given this
factor undue weight, even though confidentiality is claimed for only three docu-
ments among the small mountain of paper filed in this case, and their content is
likely to be beyond the comprehension of all but those equipped with the neces-
sary technical expertise.

Open justice is a fundamentally important principle, particularly when the substance of the pro-
ceedings is public in nature. However, this does not detract from the duty to attach weight to this
principle in accordance with the specific limitations on openness that the confidentiality order
would have. As Wilson J. observed in Edmonton Journal, supra, at pp. 1353-54:

One thing seems clear and that is that one should not balance one value at
large and the conflicting value in its context. To do so could well be to pre-judge
the issue by placing more weight on the value developed at large than is appro-
priate in the context of the case.

[page556]

87 In my view, it is important that, although there is significant public interest in these pro-
ceedings, open access to the judicial review application would be only slightly impeded by the order
sought. The narrow scope of the order coupled with the highly technical nature of the Confidential
Documents significantly temper the deleterious effects the confidentiality order would have on the
public interest in open courts.

88 In addressing the effects that the confidentiality order would have on freedom of expression,
it should also be borne in mind that the appellant may not have to raise defences under the CEAA,
in which case the Confidential Documents would be irrelevant to the proceedings, with the result
that freedom of expression would be unaffected by the order. However, since the necessity of the
Confidential Documents will not be determined for some time, in the absence of a confidentiality
order, the appellant would be left with the choice of either submitting the documents in breach of its
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obligations, or withholding the documents in the hopes that either it will not have to present a de-
fence under the CEAA, or that it will be able to mount a successful defence in the absence of these
relevant documents. If it chooses the former option, and the defences under the CEAA are later
found not to apply, then the appellant will have suffered the prejudice of having its confidential and
sensitive information released into the public domain, with no corresponding benefit to the public.
Although this scenario is far from certain, the possibility of such an occurrence also weighs in fa-
vour of granting the order sought.

89 In coming to this conclusion, I note that if the appellant is not required to invoke the relevant
defences under the CEAA, it is also true that the appellant's fair trial right will not be impeded, even
if the confidentiality order is not granted. However, I do not take this into account as a factor which
weighs in favour of denying the order because, if the order is granted and the Confidential Docu-
ments are not required, there will be no deleterious effects on either the public interest in freedom of
expression or the appellant's commercial interests or fair trial right. This neutral result is in contrast
with the [page557] scenario discussed above where the order is denied and the possibility arises that
the appellant’s commercial interests will be prejudiced with no corresponding public benefit. As a
result, the fact that the Confidential Documents may not be required is a factor which weighs in fa-
vour of granting the confidentiality order.

9% In summary, the core freedom of expression values of seeking the truth and promoting an
open political process are most closely linked to the principle of open courts, and most affected by
an order restricting that openness. However, in the context of this case, the confidentiality order
would only marginally impede, and in some respects would even promote, the pursuit of these val-
ues. As such, the order would not have significant deleterious effects on freedom of expression.

VII. Conclusion

91 In balancing the various rights and interests engaged, I note that the confidentiality order
would have substantial salutary effects on the appellant's right to a fair trial, and freedom of expres-
sion. On the other hand, the deleterious effects of the confidentiality order on the principle of open
courts and freedom of expression would be minimal. In addition, if the order is not granted and in
the course of the judicial review application the appellant is not required to mount a defence under
the CEAA, there is a possibility that the appellant will have suffered the harm of having disclosed
confidential information in breach of its obligations with no corresponding benefit to the right of the
public to freedom of expression. As a result, I find that the salutary effects of the order outweigh its
deleterious effects, and the order should be granted.

92 Consequently, I would allow the appeal with costs throughout, set aside the judgment of the
Federal Court of Appeal, and grant the confidentiality order on the terms requested by the appellant
under Rule 151 of the Federal Court Rules, 1998,

[page558]
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N.R. 201, /sub nom, Jonres v. Smith) 120 B.C.A.C. 161, (sub nom. Joxes v. Smith} 196 W.A.C. 161, [1999] 1

S.C.R. 455,62 B.C.L.R. (3d) 209, {1999] 8 W.W.R. 364 (S.C.C.) — considered

Solosky v. Canada {(1979). (sub nom. Solosky v. R.) [1980] 1 S.C.R. 821, 105 D.L.R. (3d) 745, 16 C.R. (3d) 294,

30 N.R, 380, 50 C.C.C. (2d) 495, 1979 CarsweliNat 630, 1979 CarsweliNat 4 (S.C.C.) — considered

Toronto Star Newspapers Ltd. v. Ontario (2005), 197 C.C.C. (3d) 1,253 D.L.R. (4th) 577, 29 C.R. (6th) 251,
2005 SCC 41, 2005 CarswellOnt 2613, 2005 CarswellOnt 2614 (S.C.C.) — considered

Vancouver Sun, Re (2004), [2004}2 S.C.R. 332. 33 B.C.L.R. (4th) 261, 120 C.R.R. (2d) 203, [20051 2 W.W.R.
671, (subnom. Application Under Section 83.28 of the Criminal Code, Re) 322 N.R. 161,21 C.R, (6th) 142, fsub
nom. R v. Bagri) 184 C.C.C. (3d) 515, (sub nom. R. v. Bagri) 240 D.L.R. (4th) 147, (sub nom. Application Under
Section 83.28 of the Criminal Code, Re) 199 B.C.A.C. 1. 2004 SCC 43, 2004 CarswellBC 1376, 2004 Car-
swellBC 1377 (8.C.C.) — followed

Statutes considered:

Court of Appeal Act, R.8.M. 1987, c. C240
Generally — referred to
8. 36(1) — considered

Court of Queen's Bench Act, SM. 1988-89, ¢. 4
8. 77(1) — referred to

Legal Profession Act, SM. 2002, ¢. 44
8. 78(1)a) — considered

5. 78(2) — considered
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s. 81(2) — considered

Rules considered:

Federal Court Rules, 1998, SOR/98-106
Generally — referred to

MOTION by respondent Law Society of Manitoba to seal Court of Appeal court file containing testimony relating to
communications covered by solicitor-client privilege and information which was covered by confidentiality agree-
ment,

Steel J.A.:

Introduction

1 The Law Society of Manitoba (the Law Society) brought a motion to have the Court of Appeal court file in this
matter sealed.

2 The grounds for the motion were twofold. Parts of the material contained testimony relating to communications
covered by solicitor-client privilege which, it was submitted, had not been waived by the complainant. Other parts of
the file, relating to a different client, and including the appellant's factum, contained information which was covered
by a confidentiality agreement and therefore, it was submitted, should also be sealed.

3 The appellant consented to the sealing order and did not appear at the hearing of the motion,

4 For the reasons that follow, I ordered the following documents contained in the appeal file to be sealed until the
hearing of the appeal, presently scheduled for November 1, 2005:

(1) the transcript of the proceedings at the Law Society held November 8 and 9, 2004, from p. 46 to the end;
(2) the appeal book; and
(3} the factums filed by the parties.

5 At the hearing of this matter on the merits, the Law Society is free to make a motion for such other and/or further
orders of confidentiality that it feels is appropriate.

Background

6 In the main appeal, Mr. Histed is appealing the decision of the Discipline Committee of the Law Society to
suspend him from the practice of law for one month and to order him to pay costs in the amount of $18,000. That
decision has been stayed pending the appeal.

7 A panel of the Discipline Committee (the panel) found him guilty of two counts of professional misconduct
related to his representation of Ms A in her dealings with Winnipeg Child and Family Services (WCFS). In his
grounds of appeal, the appellant alleges a reasonable apprehension of bias in the make-up of the Complaints Inves-
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tigation Committee. As well, he argues that the convictions, credibility findings and findings of fact are unreasonable
and contrary to law.

Waiver of Solicitor-Client Privilege

8 Ms A, the complainant, testified during the proceedings before the panel. Early on in her testimony, the Chair
became concerned that her testimony would contain references as to the manner in which the file was handled and the
instructions she gave the appellant in his capacity as her lawyer. The Chair was particularly concerned because there
were still ongoing proceedings between her and WCFS with respect to the apprehension of her children. The Chair
_ asked her if she was waiving her privilege. Ms A was prepared to waive privilege, although her waiver lacked clarity.

9 For example, she seemed to think that closing the hearing would send a bad signal. She stated:
But I wouldn't necessarily be doing myself or anybody else any favours if it all got clandestine at this point.

10 The Chair remained concerned that she did not fully appreciate the consequences of her waiver. After a short
recess, during which the matter was discussed among the panel members, the Chair ordered that the testimony con-
tinue in camera. This order was made pursuant to the authority of s. 78(1)(a) and s. 78(2) of The Legal Profession Act,
S.M. 2002, ¢. 44 — Cap. L107. These sections provide as follows:

Exclusion of members of public

78(1) A committee, panel or court considering a complaint, charge or appeal under this Part may make an order
excluding members of the public from a hearing if it thinks that

(a) exclusion is necessary to prevent the disclosure of information that is subject to solicitor-client
privilege; ...

How and when order can be made

78(2) The committee, panel or court may make the order on its own metion, or on the application of any person
having an interest in the information to be disclosed. The order or application may be made before the hearing
begins or at any time during the hearing.

11 The evidence seems to indicate that Ms A suffers from a mental illness. However, after reviewing the tran-
script, it appears that the reason for the order was not her iliness, but the fact that the panel seemed to have been
concerned that Ms A did not fully appreciate that the disclosure of her confidences might jeopardize her ongoing, legal
position with WCFS. In other words, that, as a lay person, she did not fully appreciate the legal consequences of
agreeing to waive the privilege.

12 The Law Society has now moved in chambers to seal the transcript of the Law Society discipline hearing on the
same basis; that is, it would disclose solicitor-client communications.

13 I am aware that, generally, all court proceedings and all material filed in support of those court proceedings
should be open to the public. Those seeking to prevent disclosure bear the onus of demonstrating, as a matter of
principle, that disclosure ought not to be made. Sealing orders, as well as publication bans, engage the "open court”
principle, freedom of expression and freedom of the press, related concepts that are at the foundation of a free and
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democratic society. A sealing order curtails the public's right to know and judicial accountability.

14 The open court principle was set out in the House of Lords decision of Scott v. Scosr, [1913] A.C. 417 (UK.
H.L.), and is now considered authority for the proposition that, subject to certain exceptions, courts must, as between
parties, administer justice in public, "both in the proceedings of the dispute, and in the material that is relevant to its
resolution” (Sierra Club of Canada v. Canada (Minister of Finance), [2002] 2 S.C.R. 522, 2002 SCC 41 (S.C.C.), at
para. 1, per lacobucci J.). See also, Apotex Fermentation Inc. v. Novopharm Ltd. (1994), 95 Man. R. (2d) 241 (Man.
C.A)) at paras. 28-29.

15 The Supreme Court of Canada has repeatedly emphasized the importance of the open court principle, most
recently in the case of Vancouver Sun, Re, [2004]2 S.C.R. 332, 2004 SCC 43 (S.C.C.) (at paras. 23 and 25):

This Court has emphasized on many occasions that the "open court principle" is a hallmark of a democratic so-
ciety and applies to all judicial proceedings: Attorney General of Nova Scotia v. Macintyre, [1982] 1 S.C.R. 175,
at p. 187; Canadian Broadcasting Corp. v. New Brunswick (Attorney General), [1996] 3 S.C.R. 480, at paras.
21-22; Edmonton Journal v. Alberta (Attorney General), [1989] 2 S.C.R. 1326. "Indeed a democracy cannot exist
without that freedom to express new ideas and to put forward opinions about the functioning of public institutions.
The concept of free and uninhibited speech permeates all truly democratic societies and institutions. The vital
importance of the concept cannot be over-emphasized™: Edmonton Journal, supra, at p. 1336.

Public access to the courts guarantees the integrity of judicial processes by demonstrating "that justice is ad-
ministered in a non-arbitrary manner, according to the rule of law": Canadian Broadcasting Corp. v. New
Brunswick {Attorney General), supra, at para. 22. Openness is necessary to maintain the independence and im-
partiality of courts. It is integral to public confidence in the justice system and the public's understanding of the
administration of justice. Moreover, openness is a principal component of the legitimacy of the judicial process
and why the parties and the public at large abide by the decisions of courts.

16 But, as Justice Huband pointed out in Apotex Fermentation fnc. (at paras. 30-31):

Both the McPherson case [ [1936] A.C. 177 P.C.] and the Scott case make it clear that there are exceptions to the
general rule that the courts must be open to all.

This is all consistent with the provisions of ss. 76 and 77 of the Court of Queen's Bench Act [S.M. 1988-89, c. 4
- Cap. C280], which calls for open public hearings and open court files, but allows exceptions where there is a
"possibility of serious harm or injustice" were the hearing to be open to the public.

17 The jurisdiction to seal court documents in this case may arise in one of two ways. Section 81(2) of The Legal
Profession Act states as follows;

Disclosure of information in judgment

81(2) In giving reasons for judgment on an application made or an éppeal taken under this Act, the court shall take
all reasonable precautions to avoid disclosing any information that is subject to solicitor-client privilege and shall,
if appropriate, order that the relevant court records be sealed.

18 Although this section refers to a time period when reasons for judgment are given in a matter, giving the sec-
tion a practical interpretation, it would not make sense to seal court records after judgment if the public had had access
to them before judgment and the information had already been disclosed. That would be akin to sealing the barn door
after the cow had fled, so to speak.

© 2012 Thomson Reuters. No Claim to Orig. Govt. Works



Page 7

2005 CarswellMan 325, 2005 MBCA 106, 18 C.P.C. (6th) 230, 195 Man. R. (2d) 224, 351 W.A.C. 224

i9 Alternatwely, and sufficient for our purposes, The Court of Queen's Bench Act, S.M. 1988-89, c. 4 — Cap.
€230, gives the court jurisdiction to seal confidential documents under s. 77(1), which states:

Sealing confidential documents

77(1) The court may order that a document filed in a civil proceeding js confidential, is to be sealed and is not a
part of the public record of the proceeding.

20 The Court of Appeal Act, R.S.M. 1987, ¢. C240, and rules do not address the power of this court to seal
documents filed in court proceedings. Where such is the case, the court is instructed to apply the practice in the Court
of Queen's Bench. Section 36(1) of The Court of Appeal Act provides that in all matters not expressly provided for in
The Court of Appeal Act and rules, the practice and procedure of the Court of Queen's Bench may be adopted and
applied.

21 Section 77(1) of The Court of Queen's Bench Act provides the court with a general power to declare that any
document filed in a civil proceeding is confidential and must be sealed. The reach of s. 77(1) goes beyond privileged
communications and may be used in any exceptional case where it can be demonstrated that serious harm or injustice
would result were the documents to remain open to the public.

22 Exceptions to the open court principle, where the possibility of serious harm or injustice to a person justifies a
departure, includes situations where courts have identified social values of superordinate importance to society that
Jjustify curtailment of public accessibility. Solicitor-client privilege is one of those exceptions.

23 The importance of solicitor-client privilege to the administration of justice cannot be doubted. See R. v. Fosty,
[1991]3 S.C.R. 263 (5.C.C.), at 289, Although it was originally a rule of evidence protecting communications only to
the extent that a lawyer could not be forced to testify, it has now evolved into a substantive rule of law. See Solosky v.
Canada (1979). [1980] | S.C.R. 821 (8.C.C.), at 836.

24 In Smith v. Jones, [1999] 1 8.C.R. 455 (S.C.C.), Cory J. wrote that solicitor-client privilege is "the highest
privilege recognized by the courts” (at para. 44) and that "[q]uite simply it is a principle of fundamental importance to
the administration of justice" (at para. 50). Indeed, the court indicated that disclosure of privileged communications
should occur only where there was a clear, serious and imminent danger.

25 Of course, the privilege is that of the client, and once waived, the privilege is lost. Has Ms A waived her
privilege here? There are two conditions needed to establish waiver:

{1) it must be demonstrated that the client knows of the existence of the privilege; and
(2) the client must demonstrate a clear intention to forego the privilege.

See Ronald D. Manes & Michael P. Silver, Solicitor-Client Privilege in Canadian Law (Toronto: Butterworths
Canada Ltd., 1993) at 187,

26 Has there been a true voluntary intention to expressly waive entitlement to privilege? For the waiver to be
effective, the client must have clearly and conscientiously intended to waive the privilege. Such a clear intention
should include an appreciation of the consequences of waiver. There should be evidence of at least some appreciation
of what waiving that privilege will mean. In many cases, the client's counsel will have an opportunity to carefully and
fully advise the client of the consequences of the contemplated waiver.
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27 In the present circumstances, however, Ms A and her counsel were now at odds and she was being asked to
make a quick decision during the pressure of testifying. Thus, Ms A stated:

If I'd had a little more time or better yet, even a lawyer to consult about any of it ahead of time I might have been
able to give a more definite opinion.

28 The panel, which had the advantage of seeing Ms A testify and asking her questions, concluded that there was
a possibility that the waiver of her solicitor-client privilege might affect her ongoing legal proceedings and that she did
not fully appreciate the consequences of her waiver. At the hearing of this motion, I was told that there are still on-
going legal proceedings which might be affected by the disclosure of these solicitor-client communications.

29 [ see no reason to differ from the conclusion of the panel to the effect that Ms A has not waived her privilege.
As privileged communications, this material would never have been open to the public in any case. Although it may be
arguable whether the entire transcript need be sealed to effectively protect Ms A, at this point in time, given the
fundamental importance attributed to solicitor-client privilege, I am prepared to acquiesce to the request of the Law
Society and seal the transcript, beginning at p. 46. The situation might be different if I was being asked to seal the
material for a longer period of time or if Ms A's legal matters were finalized,

Communications in Furtherance of Settlement

30 The appellant has argued that he had a reasonable apprehension that the disciplinary proceedings were tainted
by bias because members of a certain law firm were on the Complaints Investigation Committee and were involved in
citing him for conduct unbecoming a lawyer. The bias arises, he argues, inter alia, because just before the laying of the
charges against him by the Complaints Investigation Committee of the Law Society, he had represented a client (not
Ms A) in a civil matter against X, a partner with that same law firm. The civil matter against X ended in settlement, and
X is no longer a partner at the law firm. As part of the settlement, the parties signed a confidentiality agreement barring
the disclosure of the details surrounding the allegations or the tertns of settlement to the public.

31 The client is unnamed in the materials and will be referred to here for the sake of convenience as Mr. Jones.
There is nothing to indicate that Mr. Jones waived privilege.

32 The question is whether an exchange of correspondence between lawyers which brings out the nature of the
allegations made by Mr. Jones against X comes within the parameters of the privilege.

33 The letters at issue are attached as exhibits to the appellant's affidavit affirmed on October 25, 2004, They
contain the substance of the negotiations carried out between the appellant and the solicitor representing X, There is
also one letter from the managing partner of X's firm. Each of the appellant's letters were marked as being "without
prejudice.” The letters sent by X's lawyer were marked "personal and confidential.” The letter sent to the appellant by
the managing partner was not marked as being confidential, but was certainly sent within the context of the ongoing
settlement negotiations. The final settlement letter also includes the final release in favour of X.

34 These letters are not communications between a solicitor and client, and therefore s. 81(2) of The Legal Pro-
Jession Act, which speaks expressly of that type of privilege, would not apply. :

35 However, the correspondence attached as exhibits to the appellant's affidavit do fall into the category of set-
tlement negotiations. Settlement negotiations are protected from disclosure and are sometimes referred to as "set-
tlement negotiation privilege" or "settlement privilege.” Manes and Silver set out the general rule regarding commu-
nications for the purpose of settlement and comment on that rule (at p. 115);
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Where there is a dispute in existence, the common law generally protects confidential communications made in
the context of settlement negotiations conducted to resolve that dispute and accords privilege to them,

36 The basic conditions for recognizing the protection are met here in that a litigious dispute is in existence, the
communications were made with the express or implied intention that they would not be disclosed to the court in the
event negotiations failed and the purpose of the communication was an attempt to effect a settlement. See John
Sopinka, Sidney N. Lederman & Alan W. Bryant, The Law of Evidence in Canada, 2d ed. (Toronto: Butterworths
Canada Ltd., 1999) at 810, citing Costello v. Calgary (City} (1997). [1998] | W.W.R. 222 (Alta. C.A).

37 The protection afforded settlement communications is less stringent than that afforded solicitor-client privi-
lege. It is not considered a substantive rule of law or a fundamental civil right. Consequently, a court will more likely
carry out a balancing of interests to determine whether the circumstances justify a demand for production or, in our
case, justify straying from the open court policy.

38 The decision of the Supreme Court of Canada in Sierra Club of Canada provides guidance in our attempt to
balance the relevant interests. In that case, the court discussed when it would be appropriate to make an order that
materials before the court remain confidential and shielded from public view. The court did not distinguish between
the court proceedings of the dispute and the material relevant to its resolution. What was being sought in Sierra Club
of Canada is similar to our case — a confidentiality order in respect of documents, but in that case, pursuant to the
Federal Court Rules. The order would prevent the dissemination of the confidential documents to the public, but there
would be no restriction on public access to the proceedings and the documents would be available to the parties and the
court. In Sierra Club of Canada, this type of order was considered a fairly minimal intrusion.

39 Tacobucci J. discussed the proper analytical approach to be applied in the exercise of judicial discretion. Such
analytical approach should begin with the principles set out by the Supreme Court in Dagenais v. Canadian Broad-
casting Corp., [1994] 3 S.C.R. 835 (S.C.C.). Although Dagenais dealt with the common law jurisdiction of the court
to order a publication ban in the criminal law context, the similarities are such that the Supreme Court in Sierra Club of
Canada indicated that the Dagenais framework was to be used in all contexts tailored to the specific rights and in-
terests engaged in the case. See also, Toronto Star Newspapers Ltd. v. Ontario (2005), 197 C.C.C. (3d) 1, 2005 SCC
41 (S.C.C)), at paras. 7-8,

40 Tacobucci J., in Sierra Club of Canada, stated that a confidentiality order would be appropriate only where
such an order was necessary to prevent a serious risk to an important interest and the positive effects of the order
outweighed its negative effects. So, the public interest in confidentiality must outweigh the public interest in openness.

See N. (F.), Re, [2000] 1 8.C.R. 880. 2000 SCC 35 (S.C.C)), at para. 10, per Binnie J.

41 With respect to the nature of the risk, three elements had to be satisfied:
(1) the risk had to be real and substantial;
(2) it had to be in the public interest to promote the interest at stake; and

(3) the judge had to not only consider reasonable alternatives to the order, but also how to restrict the order as
much as possible while still preserving the valid interest. See also, R. v. Mentuck, [2001] 3 S.C.R. 442, 2001
SCC 76 (5.C.C.), at para. 36.

42 Confidentiality was a fundamental part of the negotiations between Mr. Jones and X, and the settlement itself
contained an agreement as to confidentiality. The very sensitive facts underlying the allegations against X came to
light only because of the disciplinary proceedings against the appellant, and this was not information that the public
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would normally have had access to.

43 Encouraging settlements is an important goal in the administration of justice. It is in the public's interest that as
many legal disputes as possible be settled by the parties themselves in a consensual way. There is a growing recog-
nition that alternative methods of dispute resolution can be faster, more cost effective for the parties and lead to a better
result than court-imposed resolutions. The confidentiality surrounding settlement negotiations support that goal.

44 The present trend in the law is to increasingly provide a blanket privilege protecting the disclosure of all
communications made in furtherance of a settlement from both the parties to that settlement and any third parties or
strangers on the basis of a public policy promoting settlement out of court.

45 Taken together, the balance under these circumstances favours protecting the integrity of the settlement over
the public's right to have access to the information.

Conclusion

46 I noted at the beginning of these reasons that ali parties had consented to the sealing order. Although the fact
that the appellant consented is a factor for the court to consider, it is not determinative in these types of matters. There
are other interests to consider. Issues relating to freedom of expression and the interests of the public are also raised,
and courts must ensure that the procedures adopted safeguard those interests as well.

47 At the hearing of the motion, I asked counsel for the Law Society to address the question of whether the media
should be given notice of the motion. She persnaded me that formal notice need not be given in these circumstances in
light of the fact that, in reverse of the normal situation, the material was already considered to be confidential and
would not have ordinarily been in the public domain. As well, my order is of a temporary nature and expires in a matter
of months.

48 Solicitor-client privilege can be waived by the client. For the waiver to be effective, the client has to have
clearly and conscientiously intended to waive the privilege. Ms A did expressly waive the privilege during her tes-
timony, but the panel, in effect, did not accept it because they were not convinced that she fully understood its con-
sequences and, in particular, the consequences publication of the testimony might have on her ongoing legal pro-
ceedings. Therefore, her waiver was not ¢lear and unambiguous. For the purposes of this motion, I agree with that
conclusion and would seal those portions of the transcript, factums and appeal book that relate to solicitor-client
communications.

49 "Without prejudice" and confidential letters sent back and forth between lawyers for the purpose of reaching a
settlement of an ongoing or anticipated action are not protected by solicitor-client privilege. Accordingly, s. 81(2) of
The Legal Profession Act does not apply.

50 Such communications are, however, generally protected from disclosure on the basis of settlement negotiation
privilege, and increasingly, this privilege extends to third parties and strangers to the settlement. Consequently, given
the various factors considered, it would be appropriate to seal those portions of the factums and appeal book that relate
to those matters pursuant to s. 77(1) of The Court of Queen's Bench Act.

Morion granted.
FN* Affirmed at Histed v. Law Society (Manitoba) (2005), 2005 MBCA 127, 2005 CarswellMan 390 (Man. C.A.).

END OF DOCUMENT

© 2012 Thomson Reuters. No Claim to Orig. Govt. Works



Page 11

2005 CarswellMan 325, 2005 MBCA 106, 18 C.P.C. (6th) 230, 195 Man. R. (2d) 224, 351 W.A.C. 224

© 2012 Thomson Reuters. No Claim to Orig. Govt. Works



